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Or  TSB  Rst>iii»  om  Fritati  Whoxm  bt  m  mxrb  Act  ovthb  Pabtoi 1-17 

wroof^  Are  diTiaible  Into  private  wrongs  and  public  wrongB % 

private  wronn  or  cinl  injuries  are  an  infringement  or  privation  of  the  privat* 

or  civil  riffhts  belonging  to  individuals,  considered  as  individually % 

for  their  redress  courts  of  Justice  are  instituted,. 8 

the  redress  is  effected,  1,  by  tlie  mere  act  of  the  parties;  9,  bj  mere  opera- 
tion of  law;  8,  by  suit  or  action  in  courts, 8 

redress  by  the  mere  act  of  the  parties  is,  1,  that  from  the  act  of  the  in- 
jured party  only;  2,  that  from  the  Joint  act  of  ail  the  parties, •  •  8 

of  the  first  sort  are: 

L  defence  of  one*s  self,  and  tliose  who  stand  in  the  relation  of  hot- 
band  and  wife,  parent  and  child,  master  and  servant 8 

8.  recaption  of  ffoods  wrongfully  uken,  or  wife,  child  or  senraat 

wrongfully  aetained, 4 

8.  entry  on  lands  and  tenements  occupied  by  another  without  right,  6 

4.  abatement  or  removal  of  nuiftance, 5 

8w  distress  for  rent  or  other  duties,  or  of  cattle  damage  feasant, • 

which  is  a  taking  of  a  personal  chattel  of  the  wrongdoer  into  tho 

custody  of  the  party  injured  to  procure  satisfaction, 8 

the  things  which  may  be  distrainea, 7 

distress  should  be  made  by  day  except  in  case  of  damage  feasant,  10 

and  generally  upon  the  premises, 11 

and  for  the  whole  duty  at  once, • 11 

and  must  be  reasonable  in  amount, 18 

the  property  must  be  impounded,... 18 

replevin  of  the  property ••••. ••••  18 

8.  selzinff  of  heriots,  \c • 15 

of  the  second  sort  are. 

1.  accord,  which  is  a  satisfaction  agreed  upon  between  the  party  In- 
jured and  the  party  injuring 18 

8.  arbitration,  which  is  where  the  parties  submit  the  matters  in  dis- 
pute to  tiie  Judgment  of  arbitrators,  sometimes  adding  an  um- 
pire,  •••  10 

right  to  real  property  cannot  be  submitted ••  •  18 

the  submission  may  be  made  a  rule  of  court,.... •••••  18 

CHAPTER  IL 

Ov  RiDKVffs  ST  THn  MBRB  Opshation  OF  Law, ••  lS-81 

rvdreHs  by  mere  operation  of  law  is  by  retainer  and  remitter 18 

retainer  is  where  a  creditor  becomes  executor  or  administrator  to  his  debtor, 
in  which  case  he  may  retain  the  amount  of  his  own  debt  before  paying 

other  debts  of  equal  degree,. 18 

lemitter  is  where  one  who  has  a  good  title  to  lands,  &c.,  comes  into  posses- 
sion by  a  bad  one,  and  is  thereupon  remitted  to  his  ancient  good  title,  which 

protects  his  possession 18 

but  the  new  title  must  be  cast  upon  him,  not  gained  by  his  own  act  or  folly,.     80 

CHAPTER  IIL 

<hr  Oofnrrs  iH  OsinutAL, 81-M 

of  injuries  in  courts  is  effected  by  the  co-operation  of  tha  act  of  the  pa^ 
ttsi  and  the  act  of  the  law, 88 
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where  a  party  bas  a  remedy  by  hii  own  act»  he  hai  a  remedy  fai  eowt  al  bli 

option, 23 

aooort  Isa  place  where  justice  \m  tudicially  adminiatered, 88 

the  power  to  hold  which  is  derived  from  the  king,  who,  in  eontemplatk>n  of 

law.  If  always  present, 88 

•ome  courts  are  of  record,  whose  acts  and  proceedings  are  enrolled  for  a  per^ 

petual  memorial  and  testimony 84 

against  the  truth  of  which  records  nothing  can  be  arerred, 84 

other  courts  are  not  of  record,  and  have  limited  power 25 

in  ereiT  court  there  are  three  constituent  parts,  the  actor,  the  fMM»  and  tbe 

judex 25 

alio  in  superior  courts,  attorneys  and  advocates,  or  counsel, 85 

the  advocates  are  either  barriaters  or  sergeants, •• 80 

some  of  whom  are  king's  counsel, 87 

thev  cannot  maintain  action  for  fees, 88 

their  privil^gee  and  responsibilitiei, «•  •  88 

CHAPTER  IV, 

Op  ths  Publio  Courts  of  Coxmon  Law  and  Equitt 80-00 

courts  of  justice  are  either,  1,  of  a  public  or  general  Jurisdiction  throttghont  tke 

realm;  or  2.  of  a  private  or  special  Jurisdiction, 80 

historical  view  of  courts 80-418 

of  the  courts  for  the  redress  of  civil  injuries  there  are: 

1.  the  court  of  piepoudre,  incident  to  fairs  and  markets, • 88 

8.  the  court-baron.  Incident  to  eveir  manor,  and  holden  by  the  steward,. .     88 

8.  the  hundred  court,  a  larger  species  of  court-baron, 84 

4.  the  county  court,  incident  to  the  Jurisdiction  of  the  sheriff, 85 

the  new  county  courts, 85fi 

6.  the  court  of  common  pleas,  or  common  bench. 87 

held  by  Judges  appointed  by  the  king,  with  Jurisdiction  in  all  dril 

cases,  41 

0.  the  court  of  king's  bench 41 

which  has  general  control  of  inferior  lurisdictions  and  corporatioas, 

and  cognizance  of  civil  and  criminal  causes, 42 

7.  the  court  of  exchequer, 44 

which  is  a  court  both  of  equity  and  common  law, 45 

8.  the  court  of  chancery, • ••     47 

which  has  certain  common  law  jurisdiction 48 

but  its  equity  powers  are  of  chief  consequence 60 

historical  view  thereof 0(V-56 

0.  the  court  of  exchequer  chamber,  which  is  a  court  of  appeal, 50 

10.  the  house  of  peers. .. .  ••  67 

11.  the  courts  of  assize  and  nisi  prius 68 

courts  of  the  United  SUtea, OOfi 

CHAPTER  V. 

Of  Courts  Ecclksi astical,  Militakt  and  MARrriHB, , 01-70 

history  of  the  ecclesiastical  courts •  01-04 

1.  the  archdeacon's  court,  the  most  inferior, .* '• . .     64 

8.  the  consistory  court,  of  every  diocesan  bishop ,  • .     04 

8.  the  court  of  arches,  a  court  of  appeal  beloDgiog  to  the  archbishop  of  Can- 
terbury,         65 

4.  the  court  of  peculiars,  a  branch  of  the  court  of  arches, 05 

0.  the  prerogative  court  for  testamentary  causes  wliere  there  are  bona  ngtaUUa 

in  two  dioceses 05 

0.  the  court  of  delegates,  the  great  court  of  appeal  in  ecclesiastical  canaea,. . .     00 
**.  a  commission  of  review,  sometimes  granted  to  revise  the  sentence  of  the 

court  of  dele^tcs, ••••     07 

transfer  of  Jurisdiction  to  matrimonial  and  probate  courts 07» 

of  military  courts,  the  only  permanent  one  is  the  court  of  chivalry, 08 

maritime  courts  have  authority  to  determine  all  maritime  inluries  arising  upon  tbe 

high  seas  or  in  parte  out  of  the  reach  of  the  common  law, 08 

they  are  only  the  court  of  admiralty  and  its  courts  of  appeal, 08 

of  which  the  highest  is  now  the  Judicial  conunittee  of  the  privy  conndl, OOn 
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CHAPTER  VL 

Ov  Oousn  ow  Spbcial  Jurisdiction 71-85 

courts  of  A  special  or  private  Jurisdiction  are: 

1.  the  forests  courts, ••  71 

8.  the  courts  of  commissioaers  of  sewers 78 

8   the  court  of  policies  of  insurance •  •  ••  74 

4  the  court  of  the  marshalsea  and  palace  court, 70 

5.  the  courts  of  the  principality  of  Wales 77 

8.  the  court  of  the  duchy  chamber  of  Liaucastcr...... 78 

7.  the  courts  of  counties  palatine, • 78 

8.  the  stannary  courts, 8C 

8.  the  courts  of  London  and oUier  corporations, .••• 8^ 

IOl  the  uniycrsity  courts,... 81^ 

CHAPTER  VIL 

Of  THB  CooMZAKCB  OF  Pritats  Wrongs, 88-114 

the  common  law  determines  the  Jurisdiction  of  the  ecclesiastical,  military  and 

maritime  courts,  and  keeps  them  within  boun<U 86-87 

injuries  cognizable  in  the  ecclesiastical  courts  are: 
1.  pecuuiarjr.  including, 

subtraction  of  tithes 88 

non-payment  of  ecclesiastical  fees  and  dues 88 

spoliation,  by  a  clerk  or  incumhent  takiug  the  fruits  of  his  benefice  with- 
out right 00 

remedy  by  decree  for  account, 91 

dilapidalions,  which  are  a  sort  of  waste, 91 

remedy,  by  action  for  damages 91 

neglect  of  repair  of  church,  &c, 98 

%  matrimonial,  which  are: 

Jactitation  of  marriage,  for  which  the  remedy  is  to  enjoin  perpetual  silence 

on  that  head, 98 

labtraction  of  conjugal  rights,  the  court  being  empowered  to  award 

restitution, 94 

emelty,  adultery,  «&c.,  for  which  a  divorce  a  tnensa  it  thoro  may  be 

decreed, 94 

marriage  infraudem  Isgit,  in  which  case  it  will  be  adjudged  void, 94 

refusal  of  proper  maintenance  to  the  wife,  in  which  case  alimony  will  be 

awarded, 94 

8.  testamentary  causes,  which  are  the  probate  of  wills,  the  granting  of  ad- 
ministrations and  suing  for  legacies,. 95-98 

these  courts  proceed  according  to  the  civil  and  canon  laws,  and  enforce  their  de- 
crees by  excommunication, 9S-108 

civil  injuries  cognizable  in  the  court  military  or  court  of  chivalry  are  injuries  in 

matters  of  honor,  and  encroachments  upon  distinctions  of  degrees  and  quality,.    103 
civil  injuries  cognizable  by  the  courts  maritime  are  such  as  are  committea  on  the 

high  sea,  or  out  of  the  reach  of  common-law  remedies , 106 

their  proceeding  resemble  those  of  the  civil  law,. 108 

aU  other  injuries  faU  within  the  cognizance  of  the  courts  of  common  law 109 

of  which  the  refusal  or  neglect  of  Justice  is  remedied  by  writ  ot  procedendo  oi 

mandamui, ••.••••..    109 

•a  encroachment  of  Jurisdiction  is  remedied  by  writ  of  prohibition,  •••••••••    111 

CHAPTER  VIEL 

Ov  Wrohos  ahd  tbbtr  Rbmbdiss  Rbspbctino  thr  Rights  of  Persons, lll!^143 

all  wrong  may  be  considereil  merely  a  privation  of  right,  and  the  natural  remedy 

is  the  being  put  in  possession  of  that  right, 118 

this  may  be  effected  either  by  a  delivery  of  the  thing  detained  to  the  owner* 

or  by  satisfaction  in  damages 116 

the  instruments  by  which  remedy  is  obtained  are  suits  and  actions 116 

which  are  divided  into  personal,  real,  and  mixed • .«•  117 

qItU  injuries  are  to  the  rights  of  pereons  or  to  the  rights  of  property 118 

injuries  to  the  rights  of  persons  are,  1.  to  the  absolute,  2,  to  the  relatiTe  rtghta,  119 
the  absolute  rights  of  individuals  are,  1,  personal  security,  8,  personal  Umt^* 

8,  private  property, •••  119 
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injuries  against  a  man's  personal  security  are: 

1.  affecting  his  life,  to  be  hereafter  considered 119 

%,  8.  affecdnff  his  limbs  or  body,  which  mav  be  by  threats  of  bodily  haraiv 

by  assault,  oy  battery,  by  wounding,  or  by  mi^heniv IM 

4  affecting  his  health  by  unwholesome  practices, • ISl 

S.  affecting  his  reputation, 188 

which  may  be  by  slander, ••••••••• •••••  128 

or  by  libel. 185 

or  by  malicious  prosecution, ••••  188 

injuries  against  a  man's  personal  liberty  are  hj  false  imprisonment, 187 

to  remove  which  the  remedies  are.  1,  by  writ  of  mafaiprize ;  8,  by  writ  dn  sdCs 

et  aUa;  8,  by  writ  ds  komins  repUgiando;  4»  by  writ  of  hai!$a$  etrrpui, ,  •  188 

of  which  the  last  is  the  principal 188 

ih^  habetu  ci^rput  act, 186 

damai^es  may  also  be  recovered  in  an  action  of  trespass, 188 

inluries  to  private  property  are  considered  hereafter •••••  188 

injuries  to  relative  rights  affect: 
L  husbands,  andmay  be, 

1.  abduction,  or  taking  away  his  wife,  for  which  he  may  reagrer 

damages 188 

•                      8.  adultery,  for  which  trespass  or  action  on  the  case  will  lie 188 

8.  beatioe  or  ill-treating  the  wife,  for  which  husband  and  wife  Join 

in  suing,  or  the  huwand  may  sue  separately  for  loss  of  services,  140 

IL  parents,  by  the  abduction  of  children 140 

III.  guardians,  when  their  wards  are  stolen  or  ravished  away  from  them,.  141 

IV.  masters,  and  these  are: 

1.  retaining  a  man's  hired  servant  before  hit  time  lias  expired, 148 

8.  betiiinglkim,  per  quod  mrtUium  amiiH, ••  142 

8.  to  which  may  be  added  the  seduction  of  his  female  servant, ••  .••  148fi 

the  remedy  for  each  is  an  action  for  damages, 148 

OHAPTBRIX. 

Or  Ih  juBiss  TO  Pbrsohal  Pbopkbtt 144-188 

personal  property  Li  either  in  possession  or  in  action «.,••  144 

the  injuries  to  rights  thereto  are  either  by  deprivation  of  possession,  or  by  abuse 

or  damage  to  the  chattels  while  the  owner  continues  in  possession,. .  148 
1.  in  case  of  an  unlawful  taking,  remedy  to  restore  the  property  may  be 

had  by  replevin 148 

which  was  formerly  applicable  only  to  distress, •  145 

damages  may  be  recovered  instead, 151 

8.  for  an  unlawful  detainer  of  goods,  remedy  to  recover  poasession  may 

be  by  replevin  or  detinue, 151 

or  damages  may  be  recovered  in  trover, 159 

for  injuries  to  property  in  the  owner's  possession,  the  remedies  are: 

1.  by  action  of  trespass,  where  the  act  was  immediately  injurious  to  tlM 

property 158 

8.  by  action  on  the  case,  where  the  injury  was  only  consequential,.  •  •  • . .  154 

injuries  to  rights  in  action  are  by  breach  of  contract, 154 

contracts  are  ezpreas  or  implied, 154 

express,  include  debts,  covenants  and  promises, 154 

a  debt  is  a  sum  due  by  certain  and  express  agreement, 154 

for  which  action  of  debt  or  on  the  case  may  be  brought, 155 

a  covenant  is  an  undertaking  by  deed 158 

remedy  for  breach,  an  action  of  covenant  to  recover  damages, 167 

or,  in  case  of  covenant  real,  to  compel  performance, 167 

who  may  take  advantage  of  covenants, 168 

a  promise  is  In  the  nature  of  a  verbal  covenant 168 

remedy  for  breach,  an  action  of  assumpsit 168 

certain  promises  required  by  the  statute  of  frauds  to  be  in  writing,. .  169 
implied  contracts  are  such  as  reason  and  Justice  dictate  and  wmch 

therefore  the  law  presumes  the  man  has  contracted  to  perform, .  • .  180 
of  which  are,  1,  those  arising  from  the  nature  and  constitution  of 

government, 180 

M  to  pay  Judgments,  penalties,  ifto., 180 

8.  those  which  arise  from  natural  reason  and  the  Just  constrocftlon 

of  law 189 
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Of  iFJumm  10  PsBaovAL  'PBorwBTt.^emUMisd.) 

mL  to  ptLf  quantum  meruU  tor  UbofTt  10t 

8.  to  imj  quantum  wUbtU  tor  goodu^ W 

t.  to  account  for  money  had  and  receiTed  to  the  use  of  anotiier,  Itt 

4,  to  repay  money  laid  out  and  expended  for  one's  own  use, .  •  • .  M 

5.  to  pay  the  haluioe  on  an  account  stated 164 

0.  to  perform  one's  duty  in  any  undertaking, 166 

fai  some  cases,  also,  there  is  an  implied  warranty  on  sales, 166 

fai  all  these  cases  an  action  lies  on  the  implied  assumpsit,.  •••• 166 

and  sometimes  an  action  of  dsosit^ - 166 

CHAPTBR  X 

Or  IicauBiSB  TO  Rbal  Pbotbitt;  ahd  fibst  or  DiaroMMMOH  ob  Ouam  or  thb 

Pbkbhold, 167-197 

injuries  aflectfaig  real  property  are,  L  ouster;  8.  tiespass;  8.  nuisance;  4.  waste 

6.  subtraction;  6.  disturbance, 167 

ouster  or  dispossession  may  be 

L  by  abatement,  where,  on  death  of  the  person  seized,  a  atranfsr  enten 

before  the  heir, 168 

%  by  intrusion,  where  after  a  particular  estate  is  determined,  a  stranfer 

enters  before  the  remainder  man  or  reTersioner, 166 

t.  by  disseisin,  which  is  a  wrongful  putting  one  out  of  possession, 166 

4.  uf  discontinuance,  which  is  where  tenant  in  tail  or  nusband  of  tenant 

in  fee  makes  a  hurcer  estate  of  the  land  than  he  is  entitled  to, 171 

6.  hy  deforcement,  which  is  where  the  entry  was  originally  lawful,  hot 

the  detainer  is  become  unlawful, ITS 

tho  remedies  for  these  wrongs  are, 

L  peaceable  entry,  whloi  is  applicable  only  to  the  first  three  cases, 176 

and  the  right  of  which  may  be  tolled, • 176 

and  which  must  be  made  within  twenty  years, 178 

n.  aetions  at  law,  which  are, 

1.  writof  entry • 180 

8.  writof  assise 184 

nL  where  the  wrong  doer  hath  gained  the  actual  right  of  possession^  the 

remedy  is  by  writ  of  right  or  other  writ  in  the  nature  thneof, 100 

tho  pment  remedy  for  these  wrongs  is  by  action  of  eJectmenU  107fli 

CHAPTER  XI. 

Or  DnposBBsaoM,  OB  OusfTER,  or  CBATTBLa  Rbal, 108-^07 

ouster  from  diatteis  real  is, 

L  from  estates  by  statute  or  elegit,  for  which  the  remedy  is  by  aaslie  of  BOf«l 

disseUin, 168 

8.  from  estates  for  years,  for  which  the  remedies  are: 

1.  awrit  of  ^feeUans/lrmm, ,...  100 

8.  t^mitquar^^fecUtitfirit&nninum, 100 

the  iust,  or  action  of  ejectment,  is  now  the  usual  mode  of  trybig  title,  800 

in  it  the  party  recovers  possession,  and  also  damages, 800 

proceedings  in  ejectment, 800-806 

after  reooTery  of  possession  an  action  may  be  brought  for  mesne  profits,  806 

ejectment  does  not  lie  for  incorporeal  hereditaments  except  tithes 806 

8.  a  writ  quart  ^feeit  ii^flra  termmum  lies  sgainst  one  who  has  come  in  nndor 

the  wrong  doer, 807 

CHAPTER  XIL 

OfTbmpass^ 808-816 

trespass  u  an  injury  directly  and  immediately  injurious  to  the  person  or  proper^ 

of  another,  and  therefore  necessarily  accompanied  with  some  force, 808 

trespass  to  lands,  siniifles  an  entry  on  another  man's  around  without  lanhhil 

authority,  doing  some  damage,  howerer  inconsiderable, 800 

remedy,  by  action  of  trespass  quart  claummfrtgii, 810 

to  maintain  which  one  must  haTe  both  property  in  the  soil  and  pot- 

ses^on, 810 

where  the  trespass  is  by  cattle,  th^  may  be  distrained  damage  f&uanU^  •  •   811 

te  8ome  cases  an  entry  on  another's  lands  is  Justifiable, 818 

but  if  the  person  entering  abuses  liis  privilMe,  he  becomes  trespasser 
dbhuUio, 818 
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CHAPTER  XUL  pasi. 

OvNuitAHOB 216-2S3 

nuiaances  are:  1,  public  or  common;  8,  piiTate, 216 

a  prirate  nuisance  is  anting  done  to  the  hurt  or  annoyance  of  the  lands, 

tenements  or  hereditaments  of  another, • • • 216 

this  may  be, 

1.  to  corporeal  heredlT  amenta, 216 

S.  to  incorporeal  hereditaments,  as  by  obatracting  a  way,  &c., 218 

the  remedies  for  prirate  nuisances,  besides  tluU  l^  abatement,  are: 

1.  by  action  on  the  case  for  damages, • 220 

8.  by  assize  of  nuisance,  in  wliich  damages  may  be  recovered  and  the 

nuisance  abated, • 2%1 

t.  by  inii  qtMi perniittaiprotiMrneri,, , , 221 

but  an  action  on  the  case  is  now  the  sola  remedy, 222 

CHAPTER  XIV. 

Ov  WASni, 223-229 

waste  is  a  spoil  or  destruction  in  lands  or  tenements,  being  either  voluntary  or 

permissive 223 

to  M  injured  by  waste,  one  must  haye  an  interest  in  the  estate, 223 

which  may  be  either  a  present  interest  (as  by  right  of  common), 224 

or  an  interest  in  remainder  or  rerenion, 824 

the  remedies  are: 

1.  preventive  by  writ  of  «f<r0p0fiMni^.,«.« 825 

or  by  injunction  in  equity, 827 

8l  corrective,  by  writ  of  waste,  to  recover  the  place  wasted  and  damages,   828 
for  which  an  action  on  the  case  is  now  substituted, • 88IH1 

CHAPTER  XV. 

Ov  BuBTRJLonoN, 880-888 

subtraction  is  when  one  who  owes  services  to  another  withdraws  or  neglects  to 

perform  them, • 

this  mar  be,  1.  of  rents  or  other  services  due  by  tenure;  8,  of  those  due  bj 

custom, • 

€f  those  due  by  tenure,  the  general  remedy  is  by  distress, 881 

other  remedies  are,  1.  action  of  debt;  8.  assize;  8.  writ  de  cmuueiudb^ 

Unts  ei  iervitHs;  4.  writ  of  eetaamt;  6.  writ  of  right  sur  dMakn&r, ....    881 
to  remed  v  the  oppression  of  the  lord,  the  tenant  haa,  1.  writ  ns  i^jfuili 

vexett;  8.  wfiiotmesne, 

•f  those  due  by  custom,  the  remedies  are,  L  writ  of  •eeta  ad  fno&MMWniMi, 
dbc.,  8.  action  on  the  case. ••• •• 

CHAPTER  XVL 

Of  DiSTUBBANCB, 886-888 

disturbance  is  a  hindering  or  disquieting  the  owner  of  an  incorporeal  heredita- 
ment in  his  regular  and  lawful  enjoyment  of  it, • 

L  disturbance  of  franchises  is  remedied  by  action  on  the  case, 

IL  disturbance  of  common,  which  may  be,  1.  bv  intercommoning  without 
right;  2.  by  surcharging  the  common;  8.  by  enclosure  or  OMtruction, 

for  each  of  which  there  is  appropriate  remedy, • 887-841 

nL  disturbance  of  ways  is  redressed  by  action  on  the  case, 841 

lY.  disturbance  of  tenure  has  the  like  remedy 848 

Y.  disturbance  of  patronage,  is  the  hindrance  of  a  patron  to  present  his 

clerk  to  a  benefice, 848 

for  which  there  were  various  remedies,  of  which  ^uar$  itnpedU  is  the 
present, 846-858 

CHAPTER  XVIL 

Ov  iKxoBna  Pbooebdiho  vbox  ob  Affbotino  thb  Orowk,. •  •  •• 864-869 

these  are,  1.  where  the  crown  is  aggressor;  8.  where  the  crown  is  the  sufferer^. .  •   864 

the  maxim  that  the  king  can  do  no  wrong, 864 

lajuriea  to  rights  of  property  by  the  crown  are  remedied : 

L  bj  peution  of  right,  grounded  on  facts  set  forth  in  the  petition,. . .   866 
8l  by  mantirani  ds  dtvU,  when  the  right  already  appears,  and  is  estab- 
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Ot  Ikiubub  Pbogbbdiko  inox  ob  ATracTino  tub  Cbowv— («0fiiifiiMd) 
injniles  to  the  rights  of  the  crown  are  redreeied: 

1.  by  the UBakl  common-law  actions •••••• 167 

8.  by  inquest  of  oflOce,  to  recover  possession, •  •  •  968 

t.  by  9»refaeiai,  to  repeal  the  king's  letters  patent  or  grant, S61 

4.  by  information  in  the  exchequer  to  recover  moneys  or  chattels,  or  to 

obtain  damages  for  wrongs  to  the  possessions  of  the  crown, •  •  161 

6.  by  writ  of  ^uo  tMnrrafUo,  or  information  in  the  nature  thereof,  whea 

oflSces,  franchises  or  liberties  are  usurped, M9 

6.  by  mandamttg,  to  admit  or  restore  a  person  entitled  to  a  place  or  ofllce,  864 

or  to  compel  elections,  Ao, 865 

recapitulation :  completeness  of  the  remedies  given  for  wrongs, 866-M8 

CHAPTER  XVIIL 

Of  thb  PuBStJiT  OF  Rbmsdies  bt  Action  ;  akd,  first,  of  thb  Obioinal  Wbit,  870-878 

the  common  pleas,  the  original  court  for  civi!  actions, 871 

the  kingf  s  bench  and  exchequer  have  now  concurrent  Jurisdiction  generally.   871 
of  the  orderly  parts  of  a  suit  the  first  is  the  original  writ  from  the  court  of 

chancery, 878 

which  is  either  optional  or  peremptory, 878 

return  thereof, 875-878 

the  four  terms  of  court, • 875 

CHAPTER  XIX 

OfPbocbm, 878-888 

after  the  original  writ  comes  process,  or  the  means  of  compelling  the  defendant 

to  appear 878 

this  includes,  1.  summons;  3.  writ  of  attachment  or  pans,  sometimes  the  flrat 
process;  3.  writ  of  dUt/ringas;  4  capiat  ad  retpondsndum,  and,  iBttatwn 
capiat,  or.  instead  of  these,  in  the  king's  bench,  the  bill  of  Middlesex 
and  writ  of  laUt4U,  and  in  the  exchequer,  the  writ  of  ^uo  ndmu;  5.  the 
aUoi  and  pluriei  writs;  6.  the  exigeat,  or  writ  of  exigtfaeias,  proclama- 
tions and  outlawry;  7.  appearance  and  common  bail;  8.  arrest;  9. 

special  bail,  first,  to  the  sheriff  and  then  to  the  action, 878-808 

for  all  which  a  writ  of  summons  is  now  substituted  in  ordinary  cases. 

CHAPTER  XX. 

Of  PuuDDfos, 888-818 

pleadings  are  the  mutual  altercations  between  the  plaintiff  and  defendant,  form- 
erly oral,  but  now  in  writing, 888 

L  the  declaration,  narratio  or  count,  which  is  an  amplification  of  the  original 

writ,  with  the  addition  of  time  and  place  of  the  injury, 888 

the  venue  in  which  is  in  some  cases  local, .-^ 894 

it  may  contain  several  counts • ■ • 896 

of  fu^ii-|>roi.  fvfraowf  and  discontinuance, • 895,  896 

n.  the  defence,  claim  of  cognizance,  imparlance,  view,  oyer,  aid-prayer, 

voucher,  or  parol  demurrer, 897-801 

IJL  the  plea,  which  is  either  dilatory  or  to  the  action, 801 

diiatoiy  pleas,  merely  to  delay  or  put  off  the  suit,  are: 

1.  to  the  Jurisdiction  of  the  court 801 

8.  to  the  disability  of  the  plaintiff, 801 

8.  in  abatement  of  the  writ  or  counts 808 

these  must  be  verified  and  pray  judgment,  &c., • 808,  808 

pleas  to  the  action  either  confess  the  complaint  in  whole  or  in  part,  as 

in  tender  and  set-off, 808 

or  totally  deny  the  cause  of  complaint;  as  the  general  Lbsus  or  special 

plea  in  bar, 805,  806 

instances  of  special  pleas, 806,  806 

the  qualities  of  a  plea  are,  1.  that  it  be  single;  8.  direct  and  positive  and 
not  argumentative;  8.  with  convenient  certainty  of  time,  place  and 
persons;  4  answering  the  plaintiff's  allegations  in  every  material 

point,  and,  5.  so  pleaded  as  to  be  capable  of  trial 808 

specud  pleas  must  advance  some  new  fact  not  mentioned  in  the  dedara- 

tion,  and  are  bad  if  only  amounting  to  general  issue, 809 

they  may  giw  color  to  the  plaintiff, . . .  •• 808 
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Ov  TuuBa^-^eafUinustL )  9mm 

lY.  Ilie  replication  of  the  plaintUT,  which  may  be  followed  bj  lejdader,  fu- 

reJoiDder,  rebutter,  ead  sur-rebntter, tl^ 

coDoemliig  depertaieb  new  aMigmnwi^  dapUdty,  Ac, tllMl^ 

CHAPTER  XXL 

OfIbbub  ahd  Dsmnuum, tl4-8li 

iiroe  It  either  apon  metter  of  feet  or  matter  of  law, 814 

lime  of  law  la  called  a  demurrer,  and  it  admita  the  facta  to  be  true,  aa  ativted, 

but  deniea  their  legal  auffldempj, 814 

thia  ianie  is  tried  by  the  courts • 816» 


iisuea  of  f act  are  to  be  tried  by  Juir, .,..   815 

new  matter  after  ianie  Joined  may  be  pleaded  fmit  doirHtn  csnUnuan^ 816^ 

pleadinga  were  formeriy  in  Norman  or  law-f^nch,  and  then  in  Latin,  but  now  in 
XngUsh, 8n-8» 

CHAPTER  XXU 

OFTEBBsTBRALBrBcnaoF  Trul^ tMMMt 

the  uncertainty  in  legal  proceedingadiacuaaed. • 826-88D 

trial  is  the  ezami natl  on  of  the  matter  of  fad  in  iaaue, •  •  •  •  • 9S0' 

the  several  species  are: 

1.  by  the  record,  where  matter  of  record  is  in  issue, 881 

8.  by  inspection,  or  examination,  which  is  by  the  court,  where  the  mat- 
ter in  isaue  is  the  erident  object  of  the  senses, 881 

8.  by  certificate,  where  the  CTidenoe  of  the  person  certifying  is  the  only 

proper  criteirion  of  the  point  in  dispute, 888 

4.  by  witnesses,  which  is  only  used  on  writ  of  dower,  where  the  dei^  of 

thehusband  iadenied, 886^ 

i.  by  wager  of  battel,  now  abolished 88T 

f.  by  wager  of  law,  alao  now  aboliahed, •«  841 


CHAPTER 


#411 


Or  TKn  Tbial  BT  JiJBT, 818-88^ 

trial  by  Jury,  called  alao  trial  nsriMtfi,  or  by  the  country, 848* 

is  of  two  kinds,  eztraordfnaiy  or  ordiniary, 861 

the  first  is  by  the  grand  asnae  in  write  of  right,  and  by  the  grand  Jury  in 

writa  of  attaint, 861 

in  the  ordinary  Jury  trial  the  proceas  is: 

L  the  Tenire  facias  to  the  sheriff  to  summon  Jurors, 808 

with  the  subseauent  comoulsiTe  habers  corpora,  or  ^Miinffoi, 854 

If  the  sheriff  be  not  inoifferent,  the  process  issues  to  coroners  or 

elisors, 864 

8.  the  carryingdown  the  record  to  niii^prAM, ,,,.  868 

8.  the  shenifs  return  of  common  or  special  Jurors, 867 

4.  the  challenges,  which  are  to  the  whole  array  or  to  the  polls, 868 

Jury  do  modietato  Ungum, 86(> 

challenges  to  the  polls  are  either  propior  honorii  rotpootMm,  proptor 
drfeetum,  propter  t^ooiwn,  or  propter  doMum, 861-864 

6.  the  ialoi  do  otroumotantibui  to  fill  the  Jury, 864 

f.  the  swearing  of  Uie  Jury, 865 

7.  the  presentation  of  the  case  on  the  eridence, .••. ,,,  865 

which  muat  relate  to  the  fact  or  point  in  issue, 867 

eridence  is  of  two  kinds,  by  proofs,  or  1^  the  priyate  knowledge  ti 

the  Jurors. 867 

proof s  are  either  written  or  by  parol, 867 

the  best  erldenoe  the  case  will  admit  of  ia  always  required,  if  to  be 

obtained, 868 


witnessea  are  brought  in  by  subponaedlMMoafKfiMi, 868^ 

Infamoua  and  interested  parties  are  ezduded, •••••• 868 

one  credible  witness  generally  sufllcient^ •••••• ••.•,  878^ 

proof  may  bepositiTeorcircumslantial, 871 

swearing  of  the  witness;  exceptions, 8T8 

demurrer  to  eridence, ••••••  87^ 
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Of  TIB  Tbxal  bt  JvnY-^etmHnvsd.)  Pi 

]adge*s  Bumming  up, ••«. 874 

▼^nilct,  general  or  special, .875-670 

feaeral  coosidcrations  regarding  Jury  trials, • 870^886 

CHAPTER  XXIV. 

Or  JUDOMSNT  AND  ITS  INCIDENTS, 886-401 

return  of  the  postea. 886 

Judgment  may  be  suspended  or  arrested 886 

1.  new  trial  may  be  granted  for  matter  extrinsic  the  record, 887 

as  for  misl)ehavior  of  party  or  inry,  excessive  damages,  &c, 887 

for  which  cause  must  be  shown  by  afllduvii,  if  the  matter  was  not  apparent 

to  the  judge 891 

and  terms  may  be  imposed «   •  892 

8.  Judgment  may  be  arrested  for  cause  apparent  on  the  record, 893 

as  where  declaration  docs  not  pursue  the  writ,  or  is  insufficient, .......    893 

but  certain  defects  in  the  declaration  are  cured  by  verdict, 894 

and  if  the  issue  be  immaterial,  repleader  may  be  awarded 895 

Judgments  are  the  sentence  of  the  law  pronounced  by  the  court  upon  the  matter 

contained  in  the  record 896 

they  are  either,  1.  upon  demurrer;  2.  ou  verdict;  8.  by  confession  or  default; 

4.  upon  nonsuit  or  retraxit 895 

they  are  also,  1.  interlocutory;  3.  final 896 

warrants  of  attorney  to  confess  judgment, 897 

writ  of  inquiry  to  assess  damages 898 

costs  or  expenses  of  suit  arc  now  the  necessary  consequence  of  Judgment,    899 

but  the  king  generally  neither  pays  nor  receives  them, 400 

case  of  executors,  &&,  and  paupers, • ••• •   400 

CHAPTER  XXV. 

Of  Pbogbedinob  in  thb  Naturb  of  Appeals, ••«  403-411 

proceedings  in  the  nature  of  appeals  from  judgments  are: 

1.  a  writ  of  attaint  (now  superseded)  to  impeach  the  verdict, •.    408 

3.  A  writ  of  deceit  in  \he  common  pleas  to  reverse  a  Judgment  there  had  by 

fraud  or  collusion 405 

t.  A  writ  of  audita  querela,  to  discharge  a  Judgment  by  matter  that  has  since 

happened, 806 

4  A  writ  of  error  to  some  superior  court  of  appeal 407 

which  is  only  upon  matter  of  law  appearing  on  the  face  of  the  proceed- 
ings     407 

and  slight  mistakes  and  errors  are  cured  under  the  statutes  of  amend- 
ments and /«q/a»Z9, 407 

histoiTof  these  statutes,.* 407-410 

writs  of  error  are  to  the  king's  bench  from  all  inferior  courts  of  record,    410 
formerly  also  from  the  common  pleas  and  the  court  of  king's  bench 

in  Ireland 410 

they  are  now  from  tho  three  superior  courts  at  Westminster  to  the 

exchequer  chamber, 410n 

and  from  the  exchequer  chamber  and  the  superior  courts  of  Ireland 
tothehooseof  lords. 411a 

CHAPTER  XXVL 

Of  Bzbcotioh 413-435 

execution  is  the  putting  the  sentence  of  the  law  in  force 413 

L  when  possession  of  any  hereditament    is  recovered  the  execution  is  an 

habere  faruu  msinam  poeseseionem,  &c • 413 

IL  in  other  actions  where  something  special  is  to  be  done,  a  special  writ  la 

awarded  according  to  the  nature  of  the  case, 418 

as  in  nuisance,  replevin,  <&c •  418 

IIL  when  money  is  recovered  the  writ  is  either, 

1.  a  capias  ad  entiiifaeietidum  against  the  debtor's  body, 414 

or  in  default  thereof,  a  scire  faeiae  against  his  bail 416 

3.  a /lari /acto,  against  his  goods  and  chattels • 417 

8.  a  £min/aaai,  against  goods  and  profits  of  lands, •....  417 
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4.  an  «2d^^  against  goodt  and  the poBsetsion  of  landi, 418 

(J.  an  extendi/adM,  and  other  process,  on  statutes,  recognizances,  40^ 
against  the  body,  lands  and  goods, 4KMS5 

CHAPTER  XXVIL 

OV  PlOCETOIHOS  IN  TOT  COTOTS  OF  EQUITY. ...................... -•. ••**^^*^ 

matters  of  equity  which  belong  to  the  peculiar  Jurisdiction  of  the  court  of 

chancery  are: 

1.  the  guardianship  of  Infants ••    W 

t.  the  custody  of  Idiots  and  lunatics «27 

s!  the  superintendence  of  charities 438 

4.  Jurisdiction  in  banltruptcy,  now  talten  away, 438 

aome  peculiar  equity  causes  are  heard  in  the  exchequer  and  duchy  court  of 

Liancaster, •• .....^ ••••   ^W 

eauiiy  in  its  true  and  genuine  meaning  is  the  soul  and  spirit  of  all  law 439 

to  set  law  and  equity  in  opposition  to  each  other  will  be  found  either  wholly  or  to  a 

certain  degree  erroneous • •, 490 

that  equity  follows  the  law;  that  both  interpret  the  law  according  to  its  spirit; 
that  both  have  the  same  object;  that  both  follow  rules  and  precedents,  and 

observe  the  same  rules  of  property,  evidence.  «&c. , 430-486 

the  essential  differences  between  the  courts  of  equity  and  of  law  are: 

1.  the  mode  of  proof,  by  a  discovery  on  the  oath  of  the  party,  which  givea 

Jurisdiction  in  mattersof  account  and  fraud, 487 

2.  the  mode  of  trial,  by  depositions  taken  in  any  part  of  the  world, 488 

8.  the  mode  of  relief,  by  giving  a  more  specific  and  extensive  remedy  than 

can  be  bad  in  courts  of  law, 488 

examples,  specific  performance,  setting  aside  deeds,  enjoining  waste,  Ac,    438 

4.  the  true  construction  of  securities  for  money  by  considering  them  merely 

as  a  pledge • • 480 

5.  the  execution  of  trusts  under  nearly  the  same  rules  as  would  govern  the 

estate  at  law 480 

the  proceedings  in  a  suit  in  equity  are: 

1,  the  bill  of  complaint,  in  the  nature  of  a  declaration 443 

which  must  bring  all  interested  parties  before  the  court, 443 

t.  the  subpoena,    followed,  if   necessary,  by  attachment,  Ac,  to  compel 

appearance, • . ; 448 

or  against  corporations,  a  distringas,... 444 

8.  appearance, • • 445 

4.  demurrer,  which  corresponds  to  that  at  law, 448 

6.  pleas,  either  to  the  Jurisdiction,  to  the  person,  or  in  bar 446 

6.  answer,  which  is  given  upon  oath,  446 

but  defendant  may  plead,  answer  and  demur  to  different  parts  of  the 

same  bill, • 446 

7.  exceptions  to  answer  for  insuflaciency 448 

8.  amendments  of  bill,  bill  of  supplement,  of  revivor,  of  interpleader,  Ac,,. .  448 
0.  hearing  upon  bill  and  answer, 448 

10.  replication  and  issue 448 

11.  examination  of  witnesses  upon  interrogatories, 449 

publication  of  examinations, 449 

bill  to  perpetuate  testimony 460 

13.  hearing  of  the  cause  upon  evidence, 460 

cross-causes  to  be  heard  together, 461 

18.  decree  interlocutory 463 

feigned  issue  and  trial;  question  of  law  for  opinion  of  common-law 

court;  reference  to  master,  &c. , 463 

14.  final  decree 468 

16.  petition  for  rehearing,  or  bill  of  review, 468 

16w  appeal  to  the  house  of  lords, 464 

APPENDIX. 

■ol  1.  proceedings  on  a  writ  of  right  patent. 

%  proceedings  in  an  action  of  trespass  in  ejectment  by  original  in  the  king's  bench. 
8.  proceedings  in  an  action  of  debt  in  the  court  of  common  pleas  removed  into  the 
king's  bench  on  writ  of  error. 
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BOOK  IV.  OF  PUBLIC  WRONGS. 

CHAPTER  L  9MB. 

Of  tbb  Naturb  of  Crdcbs  and  thbib  Ponishmbnt, 1-19 

general  division  of  tlie  subject , 1 

the  king  the  proper  prosecutor  for  public  offences, 1 

A  crime  or  misdemeaoor  is  aa  act  committed  or  omitted  in  violation  of  a  public  law 

either  forbidding  or  commanding  it, 5 

the  two  terms  properly  synonymous,  though  "crimes''  is  used  to  denote  the 

more  serious  offences, 

crimes  are  distiivgu^obed  from  civil  injuries  in  tbat  they  are  a  breach  and  vio- 
lation of  the  public  rights  due  to  the  whole  community  in  its  social  aggro- 

gate  capacity •  • .. .  5 

ever^  public  offence  a  private  wrong  and  something  more, 5 

punishments  and  their  purpose, 7 

the  right  to  inflict  tnem  for  offences  nuUa  tn  is  is  by  nature  in  every  indi- 
vidual,    7 

in  a  state  of  society  the  right  is  transferred  to  the  sovereign  power, 8 

this  power  may  also  punish  acts  not  mala  in  ie, 8 

the  rightfulness  of  capital  punishment  considered 8 

the  purpose  of  punishment  is  to  prevent  future  offences, 11 

this  may  be  either,  1.  by  the  amendment  of  the  offender  himself;  8. 
by  deterring  others  by  his  example;  8.  by  depriving  him  of  the 

power  to  do  future  mischief, 11 

the  measure  of  punishment  must  be  determined  by  the  wisdom  of  the 

legislative  power 18 

punishments  unreasonably  severe  are  to  be  avoided, 10 

the  certainty  rather  than  the  severity  of  punishment  deters, .  • 17 

they  shoula  be  graduated  to  theoffence, • 17 

CHAPTER  IL 

Of  THB  PsRSOKS  Capablb  OF  CoxHrmNO  Crdces, • 90-88 

want  or  defect  of  will  alone  excuses  from  punishment  for  forbidden  acts, 90 

to  constitute  crime  there  must  be  both  a  vicious  act  and  a  vicious  will, 91 

the  win  does  not  join  with  the  act: 

1.  where  there  is  a  defect  of  understanding, 91 

9.  where  there  is  understanding  and  will,  but  not  called  forth  at  the  time,  as 

in  case  of  offences  by  chance  or  ignorance, 91 

8.  where  the  act  is  constrained  by  outward  force  or  violence 21 

A  vicious  will  may  be  wanting  in  cases  of: 

1.  infancy;  in  certain  cases  of  omission  of  duty,  &c,  one  under  21  not  being 

punishable, 29 

but  for  breaches  of  the  peace,  &c. .  he  is  responsible  at  14, 29 

under  7  one  cannot  be  guilty  of  felony, 28 

between  7  and  14  he  is  presumed  incapable,  but  evidence  of  malir^e  may  be 

given, 98 

8.  idiocy  or  lunacy, 24 

8.  drunkenness;  which  does  not  generally  excuse 20 

but  may  in  cases  where  intent  is  tlie  gist  of  the  offence, ...       , • .  •   96» 

4,  misfortune  or  chance,  without  design, •  •  •  96 

0.  ignorance  or  mistake  of  fact, 27 

but  ignorance  of  law  is  no  excuse, 97 

8.  compulsion,  or  inevitable  necessity 27 

as  in  case  of  wife  coerced  by  husband, 28 

who,  however,  is  not  excused  in  murder,  manslaughter  or  treason,. .  29 

nor  in  case  of  keeping  a  brothel 99 

nor  when  she  offends  alone, 99 

threats  or  menaces,  which  induce  a  fear  of  death  or  other  bodily  harm 

may  also  excuse 80 

also  the  necessity  of  choosing  between  two  evils,  as  in  case  of  homicide 

by  an  officer  in  some  cases  where  his  authority  is  resisted, ••  80 

want  of  food,  &c.,  not  a  legal  excuse, 81 

T.  in  case  of  the  king,  who  is  legally  incapable  of  committing  a  crime, 88 
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CHAPTER  IlL 

Oy  PBIirOIFALS  AND  ACCRB80RIB8 84-40 

persons  are  guilty  of  crimes  either  as  principaU  or  accessories, 84 

a  principA]  is  citlicr. 

in  tbu  tirst  degree,  when  he  is  tlie  actor  or  absolute  perpetrator  of  (he  crime,     84 
la  tbe  second  degree,  wlien  he  is  present  aiding  and  abetting  tlie  fact  to 

be  done 34 

presence  may  be  either  actual  or  constructive 84 

•a  accessory  is  one  who  neither  commits  the  offence,  nor  is  present,  but  is  some 

way  concerned  therein, 85 

L  accessories  can  only  be  in  petit  treason  and  felony:   in  high  treasons  and 

misdemeanors  all  are  ptinoipals, ^ 

8.  an  accessory  before  the  fact  is  one  who,  being  absent  at  the  time  of  the 

crime  committed,  doth  yet  procure,  counsel  or  command  it  to  be  done, . .      ^^ 
8.  an  accessory  after  the  fact  is  one  who,  knowing  a  felony  to  have  bceu  com- 
mitted, receives,  relieves,  comforts,  or  assists  the  felon 87 

but  the  felony  must  be  complete  at  the  time  of  assistance  given 38 

the  wife  is  excused  for  concealing  her  husband 89 

4.  accessories  formerly  liable  to  the  same  punishment  as  priucipab, 89 

and  could  not  be  tried  till  principal  convicted, 40 

but  changes  in  these  particulars  are  made  by  statutes 89-40 

CHAPTEU  IV. 

Or  Offbncbs  against  God  Aim  Rblioion, 41-^ 

private  vices  not  the  object  of  municipal  law  except  as,  by  their  evil  example  or 

effects,  they  prejudice  the  community 41 

offences  punishable  by  the  laws  of  England  are  those  against,  1.  God  and  his  holy 
-religion;  2.  the  law  of  nations;  8.  the  king  and  his  government;  4.  the  public 

or  commonwealth;  5.  the  rights  of  individuals, 43 

offences  against  God  and  religion  arc: 

1    aptistacy,  puniRhable  by  certain  incapacities  and  imprisonment 44 

5.  heresy,  coirnizable  generally  in  spiritual  courts 45 

8.  reviling  the  ordinances  of  the  church,  50 

or  non -conformity  to  its  worship 51 

which  is  excused  in  case  of  dissenters, 5$ 

or  professing  the  popish  religion,  &c., 55 

the  laws  against  papists  considered 57-59 

4.  blasphemy,  or  denial  of  the  being  or  providence  of  the  Almighty,  or  con- 
tumelious reproaches  of  the  Saviour, 59 

6.  profane  swearing  and  cursing, 60 

6.  pretending  to  use  witchcraft  or  conjuration, 60-62 

7.  religious  impostures 62 

8.  simony,  or  the  corrupt  presentation  of  any  one  to  an  ecclesiastical  benefice 

for  gift  or  reward, • 62 

9.  profanation  of  the  Lord's  day, 68 

10.  drunkenness 64 

11.  open  and  notorious  lewdness  or  indecency, 64 

including  the  having  of  bastard  children, 65 

CHAPTER  V 

Or  Offbncbs  against  thb  Law  of  Nattonb 66-78 

the  law  of  nations  is  a  system  of  rules  deducible  by  natural  reason  and  estaV 
lished  by  universtU  consent,  to  regulate  the  intercourse  between  independ- 
ent states f;^ 

which  in  England  is  adopted  by  the  common  law  as  part  of  the  law  of  the 

land, 

offences  against  it  are  principally  by  whole  states  or  nations,  in  which  case 

resort  can  only  be  had  to  war, 68 

but  when  individuals  violate  it,  the  government  under  which  they  live  diould 

take  notice  of  the  offence, 68 

Iha  principal  offences  against  the  law  of  nations  are: 

1.  violation  of  safe  conducts  or  passports 68 

8.  infringement  of  the  rights  of  ambassadors • 90 

8.  piracy,  or  robbery  and  depredation  upon  the  high  seas, ••     71 
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which  every  natioo  may  puQish 71 

certain  other  acts,  incluiliag  dealing  in  slaves,  are  statutory  felonies,. .TS,  78 

CHAPTER  VL 

Of  HiOR  TRBASoif 74-M 

offences  more  immediately  affecting  the  royal  person,  crown  and  dignity,  are, 
1.  treason;  9.  felonies  injurious  to  the  prerogative;  8.  prsBmunire;  4.  other  mis- 
prisions and  contempts • 74 

Veason,  under  statute  25  Elw.  Ill,  may  be  either : 

1.  compassing  or  imagining  the  death  of  the  king  or  queen  consort,  or  their 

eldest  son  and  heir 70 

by  king  is  meant  the  king  In  possession, 77 

the  compassing,  Ac,  must  be  evidenced  by  an  overt  act, 79 

mere  words  not  treasonable 79-81 

8.  violating  the  king's  companion,  or  eldest  daughter  unmarried,  or  wife  of 

the  king's  eldest  son  and  heir, •* 81 

8.  levying  war  against  the  king  in  his  realm, • 81 

4.  adherinff  to  the  king^s  enemies • .•••     89 

5.  counterfeiting  the  king's  great  or  privy  seal, 88 

0.  formerly,  counterfeiting  the  king's  money,  or  importing  counterfeit  money, 

was  treason « 88 

7.  slaying  the  chancellor,  treasurer,  or  a  Judge,  in  their  places,  during  thdr 

offices, ••     84 

subsequent  statutory  treasons  relating  to  papists,  coining,  and  the  protestant 

succession 86-99 

punishment  of  treason  in  case  of  males  formerly,  to  be  drawn,  hanged,  em- 
bowel led  alive,  beheaded,  quartered;  the  head  and  quarters  to  be  at 

the  king's  disposal • ••     99 

now  modified  so  that  the  hanging  be  until  death, •• .  •  •  99ii 

of  females,  formerly  to  be  burnea,  now  to  be  hanged, 98fli 

CHAPTER  VIL 

Ov  PRLomsB  Injurious  to  this  King's  Prbrooattvk, 94-109 

felonies  are  such  offences  as  at  common  law  occasioned  forfeiture  of  lands  or 

goods, .' 94 

usually  punished  by  death,  unless  clergy  allowed 97 

those  inlurious  to  the  king's  prerogative  are,  1.  relating  to  the  coin ;  3.  ae^ainst 
the  king's  council;    8.  serving  a  foreign  prince;  £  embezzling  the  king's 
^  armor  or  stores;  5.  desertion  from  the  king's  forces, 98-109 

CHAPTER  VIIL 

Or  PRiBHURIRB, , 108-118 

praemunire,  in  its  original  sense,  is  the  offence  of  adhering  to  the  temporal  power 

of  the  pope,  in  derogation  of  regal  authority, • 108-118 

origin  and  pros^ress  of  the  papal  usurpation 105 

statutes  of  prcsmunire 110 

other  cases  of  statutory' praemunire  were: 

molesting  possessors  of  abbey  lands, 110 

acting  as  broker  in  usurious  contracts, 116 

obtaining  stay  of  proceedings  in  suit  for  monopoly 110 

monopoly  of  making  or  importing  gunpowder, 1 10 

exerting  power  of  purveyance  or  pre-emption 1 10 

asserting  legislative  power  in  parliament  without  the  king, 110 

sending  a  subject  out  of  the  realm  a  prisoner 110 

refusing  to  take  oaths  of  allegiance,  supremacy,  &c 117 

defending  the  right  of  the  pretender,  or  denying  the  right  of  parliament 

to  limit  the  descent  of  the  crown, ;  117 

treating  of  other  matters  by  the  peers  of  Scotland,  when  convened  to 

elect  representatives 117 

Rndeitaking  unlawful  subscriptions 117 

assisting  at  unlawful  marriage  in  royal  family, 117 

pmishment  of  pnemunire,  to  be  out  of  kinc^s  protection,  lands  and  goods 

forfeited,  and  imprisoned  at  the  king's  pleasure, 118 
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CHAPTER  IX.  yjm 

Or  MnPHiBiORB  ahb  CoirrBicFn  Affbotiho  thb  Kmo  akd  Goyernkknt, lli^lM 

miflprisions  are  such  high  offences  m  are  under  the  degree  of  capital,  but  nearly 

bordering  thereon, lit 

these  are:  1.  negative,  In  concealing  what  ought  to  be  revealed;  8.  posiUTe, 

in  doing  something  which  ought  not  to  be  done, 119 

negative  are: 

1.  misprision  of  treason,  consisting  in  the  bare  knowledge  and  conceal* 

ment  of  treason,  wiUiout  assent  tliereto 190 

%  misprision  of  felony,  in  the  concealment  of  a  felony  which  a  man 

knows,  but  never  assented  to, 181 

8.  concealment  of  treasure-trove, 181 

positive  are:  1.  maladminstration  of  public  trusts,  punished  usually  by  im- 
peachment     181 

including  embezzlement  of  public  moneys, li^ 

8.  contempts  against  the  king's  prerogative,  as,  by  refusing  him  assist- 
anco  neglecting  to  join  the  pa$$e  camitattu  when  required,  receiving 

pension  rrom  foreign  power,  &c., 188 

8.  contempts  against  the  king's  person  and  government,  as,  by  speaking 

or  writing  agninst  them,  &c .' 188 

i,  contempts  against  the  king's  title,  as,  by  heedlessly  denying  his  right, 

or  refusing  to  take  the  oaths  for  securing- the  government 188 

8.  contempts  against  his  paiMces  or  courts  of  justice,  as.  by  assaults 
therein,  threats  to  a  Judge,  obstructing  the  administration  of  Jus- 
ilce,  Ac 184-188 

CHAPTER  X. 

Ov  OyyMCSJi  kBkiEvt  Public  Justicb 187-141 

Grimes  specially  affecting  the  commonwealth  are:  1.  against  public  justice;  8. 
against  public  peace;  8.  against  public  trade;  4.  against  public  health;  5.  against 

public  peace  and  economy,. • 188 

^^nrauM  agunst  public  justice  are: 

1.  embrazling,  vacating  or  falsifying  records,  or  personating  others  in  courts  of 

Justice .- 188 

8.  compelling  prisoners  to  become  approvers, 128 

8L  obstructiDg  the  execution  of  lawful  process 189 

4,  escapes  by  prisoners,  and  allowing  the  same  by  officers, • 129 

6.  prison  breach • 180 

8.  rescues  of  others  from  arrest  or  imprisonment, 181 

7.  returning  from  transportation  before  term  expired 188 

8.  taking  reward  under  pretence  of  helping  the  owner  to  stolen  goods, 188 

9.  recei^ng  stolen  goods,  knowing  them  to  be  stolen.* 188 

10.  compounding  felony, 188 

11.  common  barretry,  or  the  frequent  exciting  and  stirring  up  suits  and  quarrels,   184 

or  suing  for  fictitious  plamtiff,  or  without  authority, 184 

11.  maintenance,  or  an  officious  intermeddling  with  a  suit  which  no  way  con- 
cerns one,  by  maintaining  or  assisting  a  party  to  prosecute  or  defend  it,    185 
18.  champerty,  or  a  bargain  to  carry  on  the  suit  of  another  at  the  bargainor's 

expense,  and  share  the  subject-matter  if  it  is  successful, 186 

14.  compounding  information  on  penal  statutes •..•• 188 

10.  conspiracy  to  indict  an  innocent  man  of  felony 180 

and  sending  letters  threatening  to  accuse  of  crime, 187 

10.  perjury,  which  is  the  wilfully  swearing  false  in  a  Judicial  proceeding  in  a 
matter  material  to  the  issue  or  point  in  question,  by  a  person  to  whom 

a  lawful  oath  is  administered, 187 

and  su  bornation  of  perjury 187 

17.  bribery,  which  is  the  taking  of  an  undue  reward  by  one  concerned  In  the 

administration  of  justice  to  influence  his  official  conduct, 180 

or  the  offering  such  bribe 140 

18.  embracery,  which  is  an  attempt  to  influence  a  jury  corruptly 140 

19.  false  verdict  of  Jurors,  formerly  punished 140 

80.  negligence  of  public  officers  in  the  administration  of  Justice. 140 

81.  oppression  and  partiality  in  public  officers ••••    141 

82.  extortion  by  public  officers, 141 
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CHAPTER  XL  fam. 

▲OAIN8T  THE  Public  Peacb,.,. 14S-108 

Offences  against  the  public  peace,  are: 

L  riotous  assembling  of  twelre  or  more  persons  and  not  dispersing  on  pro- 
clamation  ,    14$ 

8.  unlawful  hunting  by  ni^ht  or  in  disguise, 143 

8.  sending  letters  demandmg  money,  or  threatening  violence,  Ac, 144 

4.  destroying  locks,  flood-gates,  &c., 144 

6.  affrays,  or  the  fighting  of  two  or  more  persons  in  a  public  place  to  the  ter- 

roi  of  others , 145 

f,  nots,  routs  and  unlawful  assemblies,  the  last  of  which  is  where  three  or 

more  assemble  to  do  an  unlawful  act, 146 

the  second  is  where  three  or  more  meet  to  do  an  unlawful  act  upon  a 

common  quarrel,  and  make  some  advances  towards  it, 140 

a  riot  is  where  three  or  more  actually  do  an  unlawful  act  of  violence, 140 

7.  tumultuous  petitioning 147 

8.  forcible  entry  or  detainer,  which  is  the  violently  taking,  or  keeping  possei- 

sion  of  lands  and  tenements,  with  menaces,  force  and  arms,  and  without 

au thori ty  of  law, 148 

9.  riding  or  going  armed  with  dangerous  or  unusual  weapons, 148 

10.  spreading  false  news  in  some  cases, 148 

11.  false  and  pretended  prophecies  with  intent  to  disturb  the  peace, 148 

18.  challenges  to  fight  duels,  or  bearing  such  challenges, 160 

18.  libels,  which  are  malicious  defamations  of  any  person,  made  public  bj 

printing,  writing,  signs  or  pictures,  in  order  to  anger  him,  or  expose  hla 

to  public  hatred,  contempt  and  ridicule, 108 

punish! ng  which  does  not  abridge  the  liberty  of  the  press, 181 

which  consists  in  laying  no  previous  restraints  upon  publications,  and 
not  in  freedom  from  censure  for  criminal  publications, 108 

CHAPTER  XIL 

Of  Ofvbncbs  AOAmar  Publio  Tsadb, 104-100 

offences  against  public  trade  are: 

L  owTing,  or  transporting  sheep  or  wool  out  of  the  kingdom,  to  the  detri- 
ment of  its  staple  manufacture, .- 104 

8.  smuggling,  or  the  offence  of  importing  goods  without  paying  the  dntiet 

imposed  thereon, 100 

8.  fraudulent  bankruptcy, 100 

4.  usury,  or  the  unlawful  contract  on  a  loan  of  money  to  receive  the  same  * 

again  with  exorbitant  increase 100 

&  cheatitig,  breaking  the  assize  of  bread,  selling  by  false  weights  and  meas- 
ures. &C., 107 

or  defrauding  another  of  any  thing  of  value  by  color  of  any  false  token, 
letter  or  pretence, 108 

0.  forestalling  the  market, 108 

7.  regrating,  or  buying  and  selling  again  in  the  same  market  or  near  the  same,    108 

8.  engroasing,  or  getting  into  one^s  possession,  or  buying  up  large  quantities 

of  corn,  <&c..  to  sell  again, 108 

8.  monopolies,  which  are  a  license  or  privilege  allowed  by  the  king  for  the 

sole  buying  and  selling,  making,  working,  or  using  of  any  thing 168 

now  void,  and  the  monopolist  punishable,  except  in  case  of  patents  for 

inventions,  &c., 108 

combinations  to  raise  the  price  of  provisions,  ^,^  are  also  punishable,  ••••    108 

10.  exercising  a  trade  without  having  previously  served  as  an  apprentice,. . .  •    100 

11.  enUdng  or  sedudng  artisans  to  go  abroad 100 

CHAPTER  XIII, 

Of    OvrBHCBS  against  ths  Public   IIralth,    akd  tct   Pubuc  Policb    ob 

Economy 101-174 

Offences  against  the  public  health  are: 

1.  disi^ardin^  lawful  orders  in  time  of  plague,  or  quarantine  regulations, . ..    188 
8.  selling  unwholesome  provisions,  or  adulterating  wine 101 

offences  sgainst  the  public  police  and  economy  are: 

1.  chmdestine  or  irregular  marriages, 188 

8.  bigamy,  or  (more  properly)  polygamy,  or  the  having  a  plurality  of  wives 

at  once. • 188 
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in  which  case  the  marriages,  except  the  first,  are  mere  DuUities, Ifi 

in  three  cases,  namely:  1.  where  the  party  had  been  coDtioually  abro«d 
for  seven  years,  or,  2.  was  not  known  to  be  living  during  that  time;  8. 
was  divorced  a  merua  et  tharo:  though  the  second  marriage  is  void,  it 

is  not  a  felony, 164 

in  other  cases,  namely,  1.  where  there  is  a  divorce  a  mti^u^.  and  3.  where 
the  first  marriajre  was  voidable  for  whui  of  age,  and  was  afterwards 

not  agreed  to,  me  second  mnrriat^e  is  valid 164 

8.  idle  soldiers  and  mariners  wandering  about  the  realm 166 

4.  gypsies  remaining  in  the  kingdom.  «sc., 166 

6.  common  nuisances,  which  arc  either  the  doing  of  a  thing  to  the  annoyance 
of  all  the  king's  subjects,  or  neglecting  to  do  a  thing  the  common  good 

requires, 166 

as  obstructions  to  the  highways,  bridges,  or  public  rivers, •  • .  •    167 

offensive  trades  and  manufactures 167 

disorderly  inns,  bawdy-houses,  gum ing- nouses,  &c,, 167 

lotteries,  fireworks,  &c 168 

eavesdroppers  and  common  fcoUIs, 168 

6.  being  idle  and  disorderly,  rogues  and  vagnbonds, 168 

7.  luxury,  the  laws  against  which  are  generally  repealed, 170 

8.  gaming,  which  is  made  punishable  by  penalties,  and  the  securities  obtained 

thereby  arc  void 171 

8.  offences  against  the  game  laws .•••••    174 
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Of  HoMTaBB 178-804 

crimes  against  persons  are  principally,  1.  against  their  persons;  2.  against  their 

habititions;  8.  against  their  proiierty 177 

of  crimes  injurious  to  the  persons  of  subjects,  the  first  is  homicide,  or  the  killing 

of  a  human  creature, ....•• 177 

which  u  either  justifiable,  excusable  or  felonious 177 

Justifiable  homicide  is, 

1.  such  as  is  owing  to  unavoidable  necessity,  without  an^  will,  intention,  or 

desire,  inadvertence  or  negligence  in  the  party  killing, 178 

as  when  done  by  command  of  the  law, 178 

or  to  prevent  some  atrocious  crime 178 

8.  such  as  are  committed  for  the  advancement  of  public  Justice, 

as  where  an  ofHccr  kills  one  that  assaults  or  resists  him, 178 

or  one  charged  with  felony  is  killed  in  the  endeavor  to  arrest  him, 178 

or  where  persons  arc  killed  in  dispersing  a  mob 180 

or  where  jailor  or  otficer  kills  the  {Prisoner  who  assaults  him, 180 

or  where  the  trespassers  in  parks.  <&c.,  will  not  surrender  to  the  keepers,  180 

but  in  all  these  cases  the  killing  must  be  an  apparent  necessity, 180 

formerly,  where  one  was  killed  in  trial  by  battel 180 

8.  such  ns  are  committed  for  the  prevention  of  any  forcible  and  atrocious 

crime 180 

as  where  one  is  slain  who  attempts  robbery,  murder  or  burglary, • .  180 

or  in  the  defence  of  chastity, 180 

in  all  these  cases  the  slayer  is  faultless  and  not  punishable, 188 

ezoasable  homicide  is, 

1.  per  iT\fortuniam,  or  by  misadventure, ...  • 188 

but  if  this  occur  in  consequence  of  an  idle,  dangerous  and  unlawful 

sport  or  other  act,  it  is  manslaughter, , 188 

8.  ie  defendendo,  or  in  self-defence, 188 

but  here  it  mnst  appear  that  the  slayer  had  no  other  possible  (or  prob- 
able) means  of  escaping  from  his  assailant, 184 

this  head  includes  defence  of  one's  family, 186 

also  the  case  where  both  parties  are  innocent,  as  shipwrecked  persons 

contending  for  the  same  plank, 186 

in  these  cases  there  was  formerly  forfeiture  of  goods 188 

fMonious  homicide  is  the  killing  of  a  human  creature  without  Justification  or 

excuse 188 

this  may  be  self-murder,  punished  by  ignominious  burial  and  forfeiture  of 

goods, 188 
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or  killi  Dg  another,  which  la  either  manalau^hter  or  murder • . . . .    190 

manalaughter  is  the  unlawful  killing  of  anoloer  without  malice  expreat  or  im- 
plied,   m 

whi6h  is  either  Toluntary  or  inFoluntarr, 191 

instances  of.  the  first,  where  in  a  sudden  fight  one  kills  another,  or  the  hui- 

band  slays  one  taken  In  adultery  with  his  wife, 191 

instances  of  the  second,  where  one  kills  another  in  doing  a  lawful  acl  negU- 

gently  or  in  an  unlawful  manner, ...••    199 

these  homicides  felony,  but  not  capital,  generally, 199 

murder  is  the  unlawful  killing  by  one  of  sound  mind  and  memory  of  any  reason- 
able creature  in  being,  and  under  the  king's  peace,  with  malice  afore- 
thought, express  or  implied 196 

express  malice  is  where  one  with  deliberate  mind  and  formed  design,  doth  kill 

another, 199 

and  this  exists  when  one  kills  another  In  a  duel, 199 

and  where  one  upon  a  sudden  proTocation  beats  another  in  a  cruel  and 

unusual  manner, . . . ' 199 

the  malice  need  not  be  towards  the  person  killed  in  particular, 199 

malice  is  implied  without  proof  in  case  of  deliberate  killing,  or  killing  wiUi- 

out  provocation, 200 

and  where  one  kills  an  officer  in  the  performance  of  his  duty, 900 

and  where  one  is  killed  in  the  attempt  to  commit  a  felony, 200 

parricide  is  the  murder  of  one's  parents  or  children 202 

petit  treason  is  the  murder  of  tlie  master  hy  tlie  servant,  the  husband  by  the 

wife,  or  his  superior  by  an  eccIcsiHStical  person, 908 

the  distinction  between  which  and  murder  is  now  abolished,.  •  • 904f» 

CHAPTER  XV. 

Op  OfFBNCKS  AOAIKST  THB  PKRSONS  OP  iNDHnDaALS •  ..906-919 

offences  against  the  persons  of  IndiTiduals  are: 

1.  mayhem,  or  tne  violently  depriving  another  of  the  use  of  such  of  his  mem- 
oers  as  may  render  him  the  less  able  in  fighting  to  defend  himself  or 

annoy  his  adversary, 905 

which  inclndes  loss  or  disabling  of  a  hand,  finger,  eye  or  foretooth, 205 

to  which  olTence  may  be  added  maliciou*i  shooting  at  any  one, 207 

9l  forcible  abduction  and  mHrrtage  or  defilement  of  females, 206 

and  taking  away  female  child  under  sixteen  years  of  age  from  parent  or 
guardian '. 209 

8.  rape,  or  the  carnal  knowledge  of  a  woman,  forcibly  and  against  her  will,.    210 

which  a  male  infant  under  fourteen  is  presumed  incapable  of  committing,  212 

forcilile  violation  of  a  harlot  is  rape, 218 

evidence  of  the  party  ravished, 318 

4  the  crime  agin nst  nature 215 

all  which  offences  are  felonies, 216 

0,  0,  7.  assaults,  batteries  and  wounding,  which  are  punishable  as  misdemean- 
ors   210 

of  which  beating  a  clerk  in  orders  or  clergyman  is  more  severely  punished,  217 

6.  false  imprisonment  also  a  misdemeanor 218 

9.  kidnapping,  or  the  forcible  abducting  or  stealing  away  of  a  person  from 

his  own  country  and  sending  him  into  another 919 

CHAPTER  XVL 

Of  OmufCBSAOAnfST  ths  HABrrATiONa  of  Indtviduals 290-998 

offences  more  immediately  affecting  the  habitations  of  individuals,  are  arson  and 

burglary, 990 

arson  is  the  malicious  and  wilful  burning  of  the  dwelling-house  of  another 920 

L  out- houses  w*iiich  are  parcel  of  the  dwelling,  though  not  contiguous,  are 

Subjects  of  arson 921 

also,  a  barn  filled  with  hay  or  com,  or  a  stack  of  com  by  the  old  com- 
mon law, 921 

the  house  must  be  the  house  of  another 921 

9l  the  attempt  to  bum  a  dwelling  is  not  arson,  but  the  consuming  of  any  p(art 

is  sufficient 

bat  malice  if  essential,.  ••• 
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the  offence  is  felony, • 

burglary  is  the  breaking  and  entering  by  night  into  a  dwelling-houBe  with  Imtont 

to  commit  a  felony, 

1.  it  is  night  when  there  is  not  daylight  enough  begun  or  l^ft  to  diaceni  a 

man 's  face  withal, • 

IL  the  offence  may  be  committed  in  a  church, 884 

and  in  any  house  where  a  man  resides,  Uiough  he  may  be  tcmporarilj 

absent 895 

and  in  any  building  inclosed  with  the  house  by  the  same  common  fenoe»  885 
a  chamber  in  college  or  inn  of  court,  Ac,  is  the  occupant's  mansion,.. .  885 
tents  and  booths  not  dwelling-houses,  though  the  owner  lodge  there, ....    985 

Si  ^bcre  must  be  both  a  breakinff  and  an  entry 895 

the  removal  of  any  obstruction  to  entering  is  a  sufficient  breaking, 885 

the  entering  a  chimney,  or  getting  in  by  fraudulent  artifice, 885 

the  entry  with  any  part  of  the  body,  or  with  an  instrument  held  In  the 

hand,  is  sufficient, ••   887 

4.  the  intent  must  be  to  commit  either  a  common-law  or  statutory  felony,. . 


* 


CHAPTER  XVTL 

Of  Opfbncbs  against  Prtyatb  Pbofbrtt • 

offences  more  immediately  affecting  the  property  of  individuals  are: 

1.  larceny,  which  is  either  simple  or  compound 

simple  larceny  is  the  felonious  taking  and  carrying  away  of  the  personal 

goods  of  another, 

the  taking  must  be  against  the  owner's  consent, 880 

and  breach  of  trust  Is  not  larceny 880 

but  embezzlement  by  servants  is  made  felony, 881,   884 

the  taking  of  one's  own  goods  to  defraud  another  is  felony  in  some  casea,  881 
anv  removal  of  the  goods,  though  the  thief  does  not  make  off  with  them,         * 

\b  a  sufficient  carrying  away, 881 

the  intent  must  be  felonious, 888 

the  property  must  be  the  personal  goods  of  another 

animals  f&rm  ndiurm,  unreclaimed,  not  subjects  of  larceny  generally, .  • . 

but  domestic  animals  (except  dogs  and  the  like)  are, 

so  maybe  the  property  of  unknown  persons, 

the  offence  is  a  felony  at  common  law, • 

compound  larceny  has  all  the  properties  of  the  other,  with  the  aggrava- 
tion of  a  taking  from  one's  house  or  person,... 840 

larceny  from  the  person  is: 

1.  by  privately  stealing, • • 848 

8.  by  open  ana  violent  taking,  which  is  robbery, 848 

the  taking  must  be  complete, 848 

and  from  the  person,  or  from  one's  presence,  and  be  accom- 
plished by  menaces  or  violence, 845 

the  value  is  immaterial, ^ 848 

the  taking  must  be  by  force  or  a  previous  putting  in  fear, 848 

8.  malicious  mischief  to  property  from  wanton  cruelty  or  revenge, 844-847 

8.  forgery,  or  the  fraudulent  making  or  alteration  of  a  writing  to  the  preju- 
dice of  another  man's  right 847 

the  statutes  for  the  punishment  thereof, • 845-850 

CHAPTER  XVIIL 

Of  tsk  Mbahs  of  PRBysimNO  Offences, 851-897 

preventive  Justice  consists  in  obliging  persons  suspected  of  future  misbehavior         ' 

to  give  pledge  or  securities  for  keeping  the  peace  or  for  good  behavior, . .    851 
the  security  consists  in  being  bound  m  a  recognizance  in  a  certain  sum,  to 

be  void  if  the  condition  is  observed, 

the  condition  may  be  to  keep  the  peace  ^nerally,  or  particularly  also,  with 

regard  to  the  person  craving  the  secunty, 

if  the  condition  is  broken,  the  recognizance  is  estreated  and  sent  up  to  the 

exchequer  for  suit, 868 

any  Justice  of  the  peace  may  demand  such  security • 858 

or  the  superior  courts  may  take  it, 868 

femes  covert  and  infants  ^ve  security  by  their  friends  and  not  in  person,  •  •    854 
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the  tecurity  is  discharged  1.  by  demife  of  the  king;  1  bj  deaUi 
of  the  principal  before  forfeiture;  8.  by  order  of  the  court  on 

cause;  4.  if  granted  on  private  account,  by  release,  Ac 

way  Justice  may  as  ojficio  bind  parties  to  keep  the  peace  who  make  af- 
fray in  bis  presence.  &c, 

and  private  parties  may  swear  the  peace  agalnsi  othera,  whare 

there  is  Just  cause  to  fear  injury ••• 

what  will  constitute  a  breach  of  the  recognizance, 

any  Justice  may  bind  over  to  good  behavior  any  that  be  not  of 

good  fame, • 890 

how  the  noognizance  may  bo  forfeited, • 807 

CHAPTER  XIX. 

Of  Ooubtb  of  a  CsnciHAii  JmusmonoN 888-#7f 

courts  of  criminal  Jurisdiction  are  either  of  a  public  and  general  Jurisdiction,  or 

only  of  a  private  and  special  Jurisdiction, 808 

criminal  courts  of  public  and  general  Jurisdiction  are, 

1.  the  high  court  of  parliament,  which  may  by  bUl  attaint  persons  or  inflict 

pains  and  penalties, 809 

and  the  commons  may  impeach  before  the  lords  a  commoner  for  high  mis- 
demeanors, or  a  peer  for  any  crime 808 

proceedings  on  impeachment, 260 

8L  the  court  of  the  lord  high  steward,  for  the  trial  of  peers  for  treason,  felony 

or  misprision  of  either^ 861 

the  trial  beine  by  peers  upon  Indictment  previously  found,.  •  •  •• 268 

all  the  peers  being  summoned  except  the  bishops, 208 

8l  the  court  of  king's  bench,  which  takes  cognizance  of  crimes  of  all  grades*.    265 
4.  the  court  of  chivalry,  now  disused, 868 

0.  the  high  court  of  admiralty,  having  cognizance  of  offences  on  the  sei^  or 

on  the  coast  out  of  the  body  of  any  county,  Ac. 868 

the  powers  now  transferred  to  the  central  criminal  court, • 869« 

6,  7.  the  courts  of  oyer  and  terminer  and  general  gaol  delivery^ 869 

8L  the  court  of  general  quarter  sessions  of  the  peace 871 

9.  the  sheriff's  toum  or  great  coort-leet  of  the  county, 878 

10.  the  court-leet,  or  view  of  frankpledge 878 

11.  the  court  of  the  coroner,  to  enquire  concerning  deaths  in  prison  or  sudden 

or  violent  deaths, • 874 

18.  the  court  of  the  clerk  of  the  market, 870 

criminal  couru  of  a  private  and  special  Jurisdiction  are^ 

1.  the  court  of  the  lord  steward,  treasurer  or  controller  of  the  king's  house- 

hold   876 

8.  the  court  of  the  lotd  steward  of  the  king's  household,  or  in  bis  absence,  of 

the  treasurer,  controller  and  steward  or  the  marshalsea, 876 

8.  the  courts  of  the  two  unlwiltlesy 877 

CHAPTER  XX. 

Of  Summawv  Cowvicnoiia, ••••  880-806 

sommary  convictions,  except  in  case  of  contempts  are  unknown  to  the  common 

law 880 

in  tlicse  tliere  is  no  intervention  of  a  Jury, 880 

these  are  allowed, 

1.  In  cases  of  offences  against  the  revenue  laws, ..,,   ttl 

8.  in  cases  of  vagrancv  and  other  disorderly  offences, 881 

a  summons^  fn  these  cases  is  requisite 882 

to  this  bead  may  also  be  referred, 

Sw  the  punishment  of  contempts  of  court  bv  attachment 

the  power  to  do  which  is  an  inseparable  incident  to  every  superior 

court 

if  the  offence  be  in  the  presence  of  the  court  it  maybe  punished  with- 
out further  proof  or  examination 

in  other  cases  a  party  is  generally  ruled  to  show  cause,  and  examlaed 

on  interrogatories,....  867 

and  if  convicted  mny  be  fined  and  imprisoned 88 

but  if  he  clears  himself  by  his  answer  he  is  discharged 88 
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CHAPTER  XXL 

Of  AmBsm» M^-MI 

•A  arreBt  U  the  apprehending  or  restraining  one's  per«OQp  in  order  to  be  forthoom- 

ingto  answer  an  alleged  or  suspected  crime,, i89 

It  Is  made,  in  general, 

1.  by  warrant,  which,  in  extraordinary  cases,  may  be  granted  by  the 

privy  council  or  secretaries  of  state, • 889 

but  ordinarily  by  Justices  of  the  peace, 880 

and  upon  cause  shown  on  oath • .    890 

form  of  the  warrant;  which  must  be  under  seal 891 

a  general  warrant  to  apprehend  all  persons  suspected  or  guilty  of  a 

crime,  naming  none,  is  Toid, 891 

if  the  warrant  la  fair  on  its  face  tbe  officer  is  Justified  in  exe- 
cuting it 891 

9l  by  officers  without  warrant,  which  may  be  by  a  justice  in  case  of  fel- 
ony or  breach  of  peace  in  his  presence, 888 

or  by  sheriff  or  coroner,  of  any  felon  in  bis  couikiy 899 

or  by  constable,  in  case  of  breach  of  peace  in  his  view,  or  of  felony 

actually  committed,  or  dana^erous  wounding 898 

or  by  watchmen,  of  all  oifenders, .' 889 

8w  private  persons  and  officers  present  at  the  commission  of  a  felony 

must  arrest  the  felon 998 

and  may  justify  breaking  doors  for  the  purpose, 888 

and  upon  probable  suspicion  in  case  of  felony  actually  committed 

may  arrest  the  supposed  felon 888 

4.  hue  and  cry  is  the  old  common-law  process  of  pursuing,  with  horn 
and  voice,  felons  and  such  as  have  dangerously  wounded  another,. .    884 
which  may  be  raised  by  precept  of  a  Justice,  or  by  a  peace  officer,  or 

by  any  person  knowing  of  a  felony, 984 

and  those  prosecuting  it  have  the  same  powers  as  under  a  warrant, ....    994 
rewards  sometimes  o&cred  for  arrests, •    880 

CHAPTER  XXII. 

Op  CoMMnvENT  on  Bail 880-800 

whun  a  person  is  arrested,  he  is  taken  before  a  justice  and  examined, 980 

if  the  charges  prove  unfounded,  he  is  discharged • 800 

otherwise,  lie  is  committed  for  safe  custody,  or  held  to  bail ,  287 

bail  must  not  be  refused  iu  bailable  cases,  nor  excessive  bail  required,.  ••••••  987 

anciently  all  felonies  were  bailable,  but  statutes  make  some  exceptions 998 

a  prisoner  committed  to  await  trial  is  to  be  treated  with  the  utmost  homanltj,  800 

CHAPTER  XXIIL 

Of  tsb  Bbykral  Modrs  of  Prosecution, 801-810 

prosecution  of  oflcnders  is  either  with  or  without  the  prerious  finding  of  the  fad 

byinqucstor  grand  jury, • 801 

the  first  is  either  by  presentment  or  indictment, 801 

a  presentment,  properly  speaking,  is  the  notice  taken  by  a  grand  Jury  of  an 

ofiFcnce  from  their  own  knowMi^e  o   observation, 801 

inquisition  of  office  is  the  act  of  a  jury  summoned  by  the  proper  officer  to 

inquire  of  matters  relating  to  the  crown, • . . .    801 

as  in  case  of/«2oc20M,  deodands,  <Sbc., 801 

indictment  is  a  written  accusation  of  crime,  preferred  to  and  presented 

upon  oath  by  amndjury, 808 

which  is  a  tribunal  of  not  leas  than  twelTe  nor  more  than  twentj-lhree^  •  •    808 

who  are  charged  by  the  Judge  and  proceed  upon  evidence, 8^ 

and  inquire  only  for  the  body  of  the  county • ••••    808 

they  return  a  bill  "not  a  true  bill,'' or  "a  true  bill," 805 

twelve  must  concur  in  finding  a  bill •••••    800 

indictments  must  be  certain  as  to  person,  place,  time  and  offence, •    800 

though  time  and  place  are  generally  immaterial 800 

^formations  are  either  at  suit  of  the  king  and  a  subject  Jointly,  or  at  gait  of 

the  king  alone, • • • .  •  •  • 

the  first  are  a  sort  of  oui  tarn  action, 

the  second  are  either  filed,  ess  offleio,  by  the  attorney-general,  or  are  on  the 
rdation  of  some  private  person  or  common  informer,  • 
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BbtkraIi  Modm  of  Vno^ECvno'H'^eontiTiued,)  rA«a 

th^  trial  must  be  by  Jury  of  the  oounf y  of  the  offence. WO^ 

these  informaiioiu  are  eonflncd  to  miMlemeanon 810 

lafoniiatioDa  iu  ihe  nature  of  guc  ^Mrranitf  are  employed,  instead  of  the  wrtt 

of  that  name 312 

formerly  there  might  be  an  appeal,  or  a  criminal  aociisntion  by  a  [private  nab- 
Ject  against  another,  demnnding  punishment  on  account  of  die  (iaftlo> 

ulsr  injury  suffered  by  a  crime 819 

which  could  be  had  in  case  of  larceny,  rape,  anion,  and  nuinltT 814 

trial  on  which  was  a  liar  to  indictment,  but  sc  appeal  might  \h'  \\tu\  after 

acquittal  on  indictment. 818 

the  king  oould  not  pardon  In  case  of  appeal,  but  the  appelK-e  might  re- 
lease,  • 818 

CHAPTER  XXIV. 

Of  PmociflB  UFON  kit  iHDicnmrr 818-^1 

process  to  orin^;  *i  an  offender,  when  indicted  in  his  absence,  is  by  venire  facias, 

distress  Jnflnite.  capias,  and.  if  he  absconds,  outlawry 818 

the  punishment  of  outlawry  is  forfeiture,  and.  in  treason  and  felony,  conTicUon 

of  the  offence  charged 819 

toy  certiorari  the  indictment  and  proceedings  may  be  removed  into  the  king's  bench 

before  trial 880 

which  is  done.  1.  to  determine  the  validity  of  proceedings;  8.  to  obtahi 
an   impartial  triid;  8L  to  plead  a  pardon;  or.  4.  to  obtain  process  of 

outlawry 880 

in  case  of  a  peer  the  indictment  is  transmitted  on  certiorari  into  parliament*    821 

CHAPTER  XXV. 

Of  ARBATomncNT  uro  m  Ihcidkhts 888-881 

arraignment  is  calling  the  prisoner  to  the  bar  of  the  court  to  answer  the  Indictment,  822 
when  arrai^ed  ihe  indictment  is  read  to  him,  and  it  is  demanded  whether  ho 

is  guilty  or  not  guilty 828 

If  he  makes  no  answer,  or  answers  foreign  to  the  purpose,  or.  after  pleading 
not  guilty,  refuses  to  put  himself  upon  the  country,  he  is  said  to  stana 

mute. 824 

which  in  treason,  petit  larceny  and  misdemeanors  was  equivalent  to  con- 
viction   825 

in  other  cases  the  prisoner  was  subjected  to  the  peins  forts  et  dure, 825 

torture  illegal  in  England, 826 

now  if  the  prisoner  stands  mute  a  plea  of  not  guilty  is  entered. 824n 

If  he  pleads  guilty,  Judgment  is  awarded, 829 

if  he  confesses  and  accuses  another  to  obtain  pardon,  he  is  called  an  approver,  329 

CHAPTER  XXVL 

Of  Flba  afd  Issuk, 88^-841 

the  defence  of  the  accused  is  made  either  by.  1.  plea  to  the  Jurisdiction.  2,  demur- 
rer; 8.  plea  in  abatement;  4.  special  plea  in  bar;  6.  general  issue, 832 

formerly  plea  of  sanctuary  and  bcneflt  of  clergy, 832 

plea  to  the  Jurisdiction  is  when  an  indictment  is  taken  before  a  court  that  hath  no 

cognizance  of  the  offence. 888 

demurrer  admits  the  fact,  but  denies  that  in  law  a  crime  is  charged, 888 

which,  if  adjudged  asainst  the  prisoner  in  case  of  felony,  he  shall  plead  over,  884 
plea  In  abatement  is  principally  for  misnomer,  and  must  show  how  the  defect  may 

be  remedied : 884 

ipedal  plea  in  bar  is  either  aiuir^oii  acquit^  auir^oi»  tanmet,  muir^aU  aUamU,  or  a 

parrlon 88(MI88 

which  if  found  against  the  prisoner  he  may  plead  not  guilty, 888 

Ihe  fcnerml  issue  is  the  plea  of  not  guilty 888 

CHAPTER  XXVa 

OvTbial  akd  ComncTioK »•.. ..848^864 

temerly  there  were  methods  of  trial  not  now  allowed, 848 

1.  trial  by  ordeal 848-4145 

I,  trial  by  the  conned  or  morsel  of  execration, 845 

8L  trial  by  battle 848 

Vol.  n.— 4t. 


Akalysis  ok  tuk  Conxknts  oir  this  Volumja. 
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Um  methods  now  in  use  are: 

4  in  the  court  of  ihc  lord  high  steward  when  a  peer  is  capitally  indicted, .  •  •  •   848 

ft.  trial'by  jury  secured  by  magna  cliarta, 848 

the  advantages  of  which  considered, , 849 

the  process  to  obtain  Jury, 800 

the  prisoner  entitled  to  a  copy  of  the  indictment, 851 

and  list  of  witnesses  against  him , 851 

and  compulsoiT  process  for  his  witnesses 851 

the  lury  consists  of  twelre,  who  must  boswom, 868 

challenges  may  be  had  eiUier  by  the  crown  or  the  prisoner;  1.  to  the 

array;  9.  to  the  polls, 868 

an  alien  mav  hare  a  Jury  de  medietaU,  except  in  treason 869 

at  common  law  the  prisoner  may  have  85  peremptory  challenges,.  .858,  854 

if  by  reason  of  challenges  the  Juir  be  not  full  a  Ules  is  issued, 854 

the  prisoner  ii  now,  though  not  formerly,  allowed  a  full  defence  by 

counsel  in  all  cases. 855n 

the  doctrine  of  evidence  generally  the  same  as  in  ciyU  cases, 856 

but  in  treason  and  misprision  of   treason,  two  witnesses   are 

required 856 

presumptive  evidence  of  felony  to  be  admitted  cautioulsly 858 

the  witnesses  for  the  prisoner  now  examined  on  oath 860 

the  verdict  of  the  jury  is  cither,  1.  general,  guilty,  or  not  guilty;  or, 
2.  special,  setting  forth  the  facts  nnd  praymg  the  Judgment  of 

the  court  whether  they  establish  the  crime 860 

If  not  guilty,  the  prisoner  is  forever  discharged 861 

if  guilty,  there  may  be  allowance  to  the  prosecutor  for  expensei, 

and  restitution  of  stolen  goods, .* 869 

and  in  some  cases  the  prisoner  ie  allowed  to  sp4»ik  (or  settle) 
with  the  prosecutor, ••••• 868 

UUAPTEK  XXVm. 

Or  THS  BXNEfTT  OF  Clbrgt 865-874 

benefit  of  clergy  had  ii8  origin  in  the  usurped  Jurisdiction  of  the  popish  ecclesi- 
astics,     865 

originally  none  but  the  clergy  admitted;  afterwards  all  who  could  read 867 

on  plea  of  clergy  the  prisoner  was  burned  in  the  hand  and  discharged;  by  the 

statute  18  Eliz.,  micht  be  imprisoned  a  year, 868,  860 

labaequent  statutory  changes,  until  benefit  of  clergy  means  exemption 

from  capital  punishment, 869-878 

now  it  is  wholly  abolished, 865n 

it  was  allowable  only  in  petit  treason  and  capital  felonies 874 

and  wad  accompanied  by  forfeiture  of  gooos 874 

GHAPTSRXXIX. 

Or  JUDGMBHT  AND  ITS  CoNSBqUSNCES, 875-889 

when  the  prisoner  is  brought  in  to  receive  Judgment,  he  may  move  in  arrest  for 

defect  in  the  Indictment, • .    875 

or  plead  pardon  or  pray  benefit  of  clersy, 876 

if  these  rail,  the  court  pronounces  the  Judgment  prescribed  by  law, 876 

punishments  in  general  considered, 876-880 

attainder  is  a  consequence  of  iudgmentof  death, 880 

forfeiture  and  corruption  of  blood  are  consequences  of  attainder, 881 

forteiture  of  real  estate  to  the  king  was  formerly,  in  treason,  of  the  whole 
estate;  in  felonies,  for  a  year  and  a  day;  for  misprision  of  treason, 

•asault  on  a  Judge,  Ac. ,  for  the  life  of  the  offender, 881-886 

ehattel  interests  are  forfeited  absolutely  in  treason,  misprision  of  trea- 
son, felony,  excusable  homidde,  peut  larceny,  standing  mute,  ae* 

iault  upon  a  Judge,  ftc., 

and  for  flight  on  accusation  of  treaaon  or  felony,  chattels  are  for- 
feited    887 

lands  are  forfeited  upon  attainder;  goods  upon  conviction, 887 

the  forfeiture  of  lands  is  from  the  offence  committed;  that  of  goods 

has  no  relation  back, 887 

Xtf  oorfuption  of  blood,  the  party  becomes  incapable  of  being  heir  to 
another,  or  transmitting  by  descent,  or  being  the  medium  of  de- 

■oent 888 

this  rule  now  modified. 
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CHAPTER  XZX.  m*^ 

QrRBTSBflALor  JuDomrr^ WMM 

liifwial  of  Judgment  may  be: 

1.  withoutwritof  error,  for  matter  dtfA^t  the  record, 890 

I,  by  writ  of  error,  for  errors  apparent  in  the  record, 801 

8L  by  act  of  parliamen t, 888 

the  effect  of  which»  after  judgment  upon  conTiction,  is  that  all  the  pro- 

oeedingi  are  set  aside, • 898 

but  there  maj  be  a  new  prosecution  for  the  same  offence, 898 

OHAPTSR  XXXL 

0»  BiPBiiTB  AHD  Pakdok, 89M08 

a  rqniete  is  a  withdrawing  of  the  sentence  for  a  time,  whereby  execution  is  sus- 
pended,   894 

which  may  be  for  pregnancy  of  a  female  convict, 894 

or  on  account  of  insanity,  or  non4dentity 895 

a  pardon  may  be  granted  by  the  king  in  all  but  a  few  excepted  cases, 898 

which  must  be  under  the  great  seal, 400 

and  mav  be  avoided  for  fraud, 400 

Is  strictly  construed,  and  should  describe  the  offence, 400 

and  may  be  conditional 401 

and  may  be  mnted  bv  act  of  parliament,  which  may  not  be  pleaded  as  the 

king's  pardon  must  be, 408 

Krdon  acquits  of  all  corporal  penalties  and  forfeitures,  and  restores  credit,. .  408 

I  to  puruy  the  blood  corrupted  by  attainder  requires  an  act  of  pariiamenli  408 

CHAPTER  XXXIL 

OrXziCDTiON, 408-406 

execution  is  the  completion  of  human  punishment,  and  must  be  performed  l^  the 

legal  officer, 408 

and  one  mode  of  death  cannot  be  substituted  ior  another • 404 

but  the  king  may  remit  a  part  of  the  sentence, 405 

in  capital  cases,  if  the  first  effort  at  execution  Ls  ineffectual,  the  prisoner 

mustbehanged  again, ..•••••••.  406 

CHAPTER  XXXin. 
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COMMENTARIES 
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THE  LAWS  OF  ENGLAND. 


BOOK  THE  THIRD. 


OF  PRIVATE  WRONGS. 


CHArTER  I. 


OF  THE    REDRESS  OF  PRIVATE  WRONGS  BY  THE 

MERE  ACT  OF  THE  PARTIES. 

At  the  opening  of  these  Commentaries  (a)  municipal  law  was  in  general 
defined  to  be,  '^a  rule  of  civil  conduct,  prescribed  by  the  supreme  power  in  a 
state,  commanding  what  is  right,  and  prohibiting  what  is  wrong."(6)  From 
hence,  therefore,  it  followed,  that  the  primary  objects  of  the  law  are  the 
establishment  of  rights,  and  the  prohibition  of  wrongs.  And  this  occasioned 
(c)  the  distribution  of  these  collections  into  two  general  heads;  under  the 
former  of  which  we  have  already  considered  the  rig/Us  that  were  defined  and 
established,  and  under  the  latter  are  now  to  consider  the  vyrongs  that  are  for- 
bidden, and  redressed  by  the  laws  of  England. 

*In  the  prosecution  of  the  first  of  these  enquiries,  we  distinguished  r^i^i 
rights  into  two  sorts:  first,  such  as  concern,  or  are  annexed  to,  the  per-  ^  J 
sons  of  men,  and  are  then  called  jura  personarumy  or  the  rights  of  persons ; 
which,  together  with  the  means  of  acquiring  and  losing  them,  composed  the 
first  book  of  these  Commentaries:  and  secondly,  such  as  a  man  may  acquire 
over  external  objects,  or  things  unconnected  with  his  person,  which  are  called 
jura  rerumj  or  the  rights  of  things:  and  these,  with  the  means  of  transferring 
them  from  man  to  man,  were  the  subject  of  the  second  book.  I  am  now, 
therefore,  to  proceed  to  the  consideration  of  wrongs  ;  which  for  the  most  part 
convey  to  us  an  idea  merely  negative,  as  being  nothing  else  but  a  privation  of 
right.  For  which  reason  it  was  necessary,  that  before  we  entered  at  all  into 
the  discussion  of  wron^,  we  should  entertain  a  clear  and  distinct  notion  of 
rights:  the  contemplation  of  what  is  jus  being  necessarily  prior  to  what  may 
be  termed  ir^uria^  and  the  definition  of  fas  precedent  to  that  of  nefas. 

Wrongs  are  divisible  into  two  sorts  or  species:  private  wrongs^  and  public 
wrongs.  The  former  are  an  infringement  or  privation  of  the  private  or  civil 
rights  belonging  to  individuals,  considered  as  individuals;  and  are  thereupon 
frequently  termed  civil  ir^uries:  the  latter  are  a  breach  and  violation  of  pub- 
lic rights  and  duties,  which  affect  the  whole  community,  considered  as  a  corn- 
ea) Introdoa  $  ^ 

(6)  Banciio mttcL,  jwhtina  honmtOt  €iprohibem§ eontroHa,     (He,  11.    FMipp,  If.    Bnot  L  l,a  H 
(e;  Book  1,  du  1. 
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mnnity;  and  are  distinguished  by  the  harsher  appellations  of  crimes  and  mU- 
demeanors.  To  investigate  the  first  of  these  species  of  wrongs,  with  their  le^al 
remedies,  will  be  our  employment  in  the  present  book;  and  the  other  species 
will  be  reserved  till  the  next  or  concluding  volume. 

The  more  effectuallv  to  accomplish  the  redress  of  private  injuries,  courts  of 
justice  are  instituted  m  every  civilized  society,  in  order  to  protect  the  weak 
from  the  insults  of  the  stronger,  by  expounding  and  enforcing  those  laws  by 
which  rights  are  defined,  and  wrongs  prohibited.  This  remedy  is  therefore 
r  *31  P^^^^^P^y  ^o  be  sought  by  application  to  these  ^courts  of  justice;  that 
*-  ^  is,  by  civil  suit  or  action.  For  which  reason,  our  chief  employment  in 
this  book  will  be  to  consider  the  redress  of  private  wrongs,  by  suit  or  action 
in  courts.  Bat  as  there  are  certain  injuries  of  such  a  nature,  that  some  of 
them  furnish  and  others  require  a  more  speedy  remedy  than  can  be  had  in  the 
ordinary  foi'ms  of  justice,  there  is  allowed  in  those  cases  an  extrajudicial,  or 
eccentrical  kind  of  remedy;  of  which  I  shall  first  of  all  treat,  before  I  consider 
the  several  remedies  by  suit:  and  to  that  end,  shall  distribute  the  redress  of 
private  wrongs  into  three  several  species:  first,  that  which  is  obtained  by  the 
mere  act  of  the  parties  themselves;  secondly,  that  which  is  effected  by  the 
mere  act  and  operation  of  law;  and,  thirdly,  that  which  arises  from  suit  or  ac- 
tion in  courts,  which  consists  in  a  conjunction  of  the  other  two,  the  act  of  the 
parties  co-operating  with  the  act  of  law. 

Andy  ^ftrsty  of  that  redress  of  private  injuries,  which  is  obtained  by  the  mere 
act  of  the  parties.  This  is  of  two  sorts:  first,  that  which  arises  from  the  act 
of  the  injured  party  only;  and,  secondly,  that  which  arises  from  the  joint 
act  of  all  the  parties  together:  both  which  I  shall  consider  in  their  order. 

Of  the  first  sort,  or  that  which  arises  from  the  sole  act  of  the  injured  party,  is, 

L  The  defence  of  one's  self,  or  the  mutual  and  reciprocal  defence  or  such  as 
stand  in  the  relations  of  husband  and  wife,  parent  and  child,  master  and  ser- 
vant. In  these  cases,  if  the  party  himself,  or  any  of  these  his  relations,  (1)  be 
forcibly  attacked  in  his  person  or  property,  it  is  lawful  for  him  to  repel  force 
by  force;  and  the  breach  of  the  peace  which  happens,  is  chargeable  upon  him 
only  who  began  the  affray,  (d)  For  the  law,  in  this  case,  respects  the  passions 
of  the  human  mind;  and  (when  external  violence  is  offered  to  a  man  nimself, 
or  those  to  whom  he  bears  a  near  connexion),  makes  it  lawful  in  him  to  do 
r  ^.-j  himself  that  immediate  justice,  to  which  he  *is  prompted  by  nature, 
■-  ^  and  which  no  prudential  motives  are  strong  enough  to  restrain.  It  con- 
siders that  the  future  process  of  law  is  by  no  means  an  adequate  remedy  for 
injuries  accompanied  with  force;  since  it  is  impossible  to  say  to  what  wanton 

(d)  9  RolL  Abr.  646.   1  Hawk.  P.  a  IBL 

(1)  In  the  defense  of  one's  self,  or  any  member  of  his  family,  a  man  has  a  right  to  em- 
ploy all  necessary  violence,  even  to  the  taking  of  life.  Shorter  v.  People,  2  a,  Y,,  193; 
Yates  ▼.  People,  82  N.  Y.,  609;  Logue  v.  Commonwealth,  88  Penn.  St.,  265;  Pond  v.  Peo- 
ple, 8  Mich.,  160;  Maher  v.  People,  24  111.,  241.  But  except  where  a  forcible  felony  is 
attempted  against  person  or  properly,  he  is  always  to  avoid  such  lamentable  consequences 
if  possible,  and  he  cannot  Justify  standing  up  ana  resisting  to  the  death  when  the  assailant 
might  have  been  avoided  by  retreat.  People  ▼.  'Sullivan,  7  K.  Y.,  890.  But  when  a  man 
is  assaulted  in  his  dwelling,  he  is  under  no  obligation  to  retreat;  liis  house  is  his  castle, 
which  he  may  defend  to  any  extremity.  And  this  means  not  simply  the  dwelling-house 
proper;  whatever  at  the  common  law  is  within  the  curtilage  is  entitled  to  the  same  protec- 
tion. Pond  V.  People,  8  Mich.,  160.  And  in  deciding  what  force  it  is  necessary  to  employ 
in  resisting  the  assault,  a  man  must  act  upon  the  circumstances  as  they  appear  to  him  at 
the  time,  and  he  is  not  to  be  held  criminal  because  on  a  calm  survey  of  the  facts  after- 
wards it  appears  that  the  force  employed  was  excessive.  See  the  cases  cited  above;  also 
Hinton  t.  Stote,  24  Texas,  454;  Schnier  v.  People.  23  111.,  17;  Patten  v.  People,  18  Mich., 
814.  In  the  last  case  it  was  held  that  where  a  man's  dwelling,  in  which  was  liis  mother  in 
feeble  health,  was  assailed  by  rioters,  and  he  had  reason  to  believe  that  the  noise  and  threats 
of  the  assailants  endangered  his  mother's  life,  he  had  the  same  right  to  employ  force  to 
quell  the  riot  that  he  would  have  had  to  defend  his  mother  against  an  actual  attack  ux>oa 
her  person. 
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lengths  of  rapine  or  oruelty  outrages  of  this  sort  might  be  carried,  unless  it 
were  permitted  a  man  immediately  to  oppose  one  violence  with  another.  Self- 
defence,  therefore,  as  it  is  justly  called  the  primary  law  of  nature,  so  it  is  not, 
neitiier  can  it  be  in  fact,  taken  away  by  the  law  of  society.  In  the  English 
law,  particularly,  it  is  held  an  excuse  for  breaches  of  the  peace,  nay  even  for 
homicide  itself:  but  care  must  be  taken,  that  the  resistance  does  not  exceed 
the  bounds  of  mere  defence  and  prevention;  for  then  the  defender  would  him* 
self  become  an  aggressor. 

II.  Recaption  or  reprisal  is  another  species  of  remedy  by  the  mere  act  of 
the  party  injured.  This  happens,  when  any  one  hath  deprived  another  of  his 
property  in  goods  or  chattels  personal,  or  wrongfully  detains  one's  wife,  child, 
or  servant:  m  which  case  the  owner  of  the  goods,  and  the  husband,  parent,  or 
master,  may  lawfully  claim  and  retake  them,  wherever  he  happens  to  find 
them;  so  it  be  not  in  a  riotous  manner,  or  attended  with  a  breach  of  the 
peace.  («)  The  reason  for  this  is  obvious;  since  it  may  frequently  happen 
that  the  owner  may  have  this  only  opportunity  of  doing  himself  justice:  his 
goods  may  be  afterwards  conveyed  away  or  destroyed;  and  his  wife,  children, 
or  servants,  concealed  or  carried  out  of  his  reach;  if  he  had  no  speedier  remedy 
than  the  ordinary  process  of  law.  If,  therefore,  he  can  so  contrive  it  as  to 
gain  possession  of  his  property  again,  without  force  or  terror,  the  law  favours 
and  will  justify  his  proceeding.  But,  as  the  public  peace  is  a  superior  con- 
sideration to  any  one  man's  private  property;  and,  as,  if  individuals  were  once 
allowed  to  use  private  force  as  a  remedy  for  private  injuries,  all  social  justice 
must  cease,  the  strong  would  give  law  to  the  weak,  and  every  man  would  re- 
vert to  a  state  of  nature;  for  these  reasons  it  is  provided,  that  this  natural 
right  of  recaption  ^shall  never  be  exerted,  where  such  exertion  must  occa-  r  ^i.-i 
sion  strife  and  bodily  contention,  or  endanger  the  peace  of  society.  If,  *-  ^ 
for  instance,  my  horse  is  taken  away,  and  I  find  him  in  a  common,  a  fair,  or  a 
public  inn,  I  may  lawfully  seize  him  to  my  own  use;  but  I  cannot  justify 
oreaking  open  a  private  stable,  or  entering  on  the  grounds  of  a  third  person, 
to  take  him,  except  he  be  feloniously  stolen;  (/*)  but  must  have  recourse  to 
an  action  at  law.  (2) 

UL  As  recaption  is  a  remedy  given  to  the  party  himself,  for  an  injury  to 
his  personal  property,  so,  thirdly,  a  remedy  of  the  same  kind  for  injuries  to 
real  property,  is  by  entry  on  lands  and  tenements,  when  another  person  with- 
out any  right  has  taken  possession  thereof.  This  depends  in  some  measure  on 
like  reasons  with  the  former;  and  like  that,  too,  must  be  peaceable  and  without 
force.  There  is  some  nicety  required  to  define  and  distinguish  the  cases,  in 
which  such  entry  is  lawful  or  otnerwise;  it  will  therefore  be  more  fully  con- 
sidered in  a  subsequent  chapter;  being  only  mentioned  in  this  place  for  the  sake 
of  regularity  and  order. 

IvT  A  fourth  species  of  remedy  by  the  mere  act  of  the  party  injured,  is  the 
abatement  or  removal  of  nuisance8,{2)     What  nuisances  are,  and  their  several 

(<)8Inft.l81    HaL  AnaL  S  40.  (/)  9  BolL  Sep.  SS.  6A,  208.    9  BoU.  Abr.  6S5,  6M. 

(S)  A  man  may  not  lawfully  enter  upon  the  lands  of  a  third  party  who  is  not  a  wrong- 
doer, for  the  purpose  of  retaking  his  own  property:  Heermance  v.  Vernoy,  6  Johns..  5; 
Blake  v.  Jerome,  14  Johns..  406;  and  his  attempt  to  do  so  may  be  resisted  by  force.  Kew« 
kirk  V.  Sabler,  9  Barb.,  652. 

(3)  Any  obstruction  to  a  navigable  river  is  a  nuisance,  which  any  citizen  having  occasion 
to  use  the  river  for  the  passage  of  his  vessel  may  lawfully  remove.  Inhab.  of  Arundel  v. 
McOulloch,  10  Mass.,  70.  ^d  the  permission  of  the  town  to  create  the  obstruction  wlil 
not  preclude  the  abatement.  Id,  But  that  which  the  legislature  of  the  state  permits  can- 
not he  a  public  nuisance:  Williams  v.  K.  T.  Central  R.  R.  Co.,  18  Barb.,  222;  unless  the 
permission  is  exceeded:  Renwick  v.  Morris,  7  Hill,  575;Hinchman  v.  Railroad  Co.,  2  Green 
K.  J.,  75;  it  may  nevertheless  be  a  private  nuisance,  as  where  a  dam  erected  by  state  per- 
mission floods  the  lands  of  an  individual,  in  which  case  he  may  abate  it.  State  v.  Moffett, 
1  Qreene,  Iowa,  247.  Generally  a  legislative  act  permitting  the  construction  of  a  bridge  or 
dam  across  a  navigable  stream  Is  a  complete  protection  to  the  structure.    Common weaRh  v. 
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9pecie8,  we  shall  find  a  more  proper  place  to  inquire  tinder  some  of  the  subBe- 
qaent  divisions.  At  present  I  shall  only  observe,  that  whatsoever  unlawfully 
annoys  or  doth  damage  to  another  is  a  nuisance;  and  such  nuisance  may  be 
abated,  that  is,  taken  au^ay  or  removed  by  the  party  aggrieved  thereby,  86  as 
he  commits  no  riot  in  the  doing  of  it.(^)  If  a  house  or  wall  is  erected  so  near 
to  mine  that  it  stops  my  ancient  lights,  which  is  sl  private  nuisance,  I  may  en- 
ter my  neighbor's  land,  and  peaceably  pull  it  down. (A)  Or  if  a  new  gate  be 
erected  across  the  public  highway,  which  is  a  common  nuisance,  any  of  the 
king's  subjects  passing  that  way,  may  cut  it  down  and  destroy  it.(i) 
rmg  1  *And  the  reason  why  the  law  allows  this  private  and  summary  method 
^  -■of  doing  one's  self  justice,  is  because  injuries  of  this  kind,  which  obstruct 
or  annoy  such  things  as  are  of  daily  convenience  and  use,  require  an  immedi' 
ate  remedy,  and  cannot  wait  for  the  slow  progress  of  the  ordinary  forms  of 
justice. 

y.  A  fifth  case,  in  which  the  law  allows  a  man  to  be  his  own  avenger,  or  to 
minister  redress  to  himself,  is  that  of  distraining  cattle  or  goods  for  non-pay- 
ment of  rent,  or  other  duties;  or,  distraining  another*s  cattle,  dafnage-feaaanty 
that  is,  doing  damage,  or  trespassing,  upon  his  land.  The  former  intended 
for  the  benefit  of  landlords,  to  prevent  tenants  from  secreting  or  withdrawing 
their  effects  to  his  prejudice;  the  latter  arising  from  the  necessity  of  the  thing 
itself,  as  it  might  otherwise  be  impossible  at  a  future  time  to  ascertain  whose 
cattle  they  were  that  committed  the  trespass  or  damage. 

As  the  law  of  distresses  is  a  point  of  great  use  and  consequence,  I  shall  con- 
sider it  with  some  minuteness:  by  inquiring,  first,  for  what  injuries  a  distress 
may  be  taken;  secondly,  what  things  may  be  distrained;  and,  thirdly,  the 
manner  of  taking,  disposing  of,  and  avoiding  distresses. 

1.  And,  first,  it  is  necessary  to  premise,  that  a  distress,  {j)  districtio^  is  the 
taking  a  personal  chattel  out  of  the  possession  of  the  wrongdoer  into  the  cus- 
todv  of  the  party  injured,  to  procure  a  satisfaction  for  the  wrong  committed. 
1.  ''rho  most  usual  injury,  for  which  a  distress  may  be  taken,  is  that  of  non- 
payment of  rent.  It  was  observed  in  a  former  book,  (^*)  that  distresses  were 
incident  by  the  common  law  to  every  rent-service,  and  by  particular  reservation 
to  rent-charges  also;  but  not  to  rent-seek^  till  the  statute  4  Geo.  IF,  c.  28,  ex- 
tended the  same  remedy  to  all  rents  alike,  and  thereby  in  effect  abolished  all 
material  distinction  between  them.  So  that  now  we  may  lay  it  down  as  an 
r  «i^i  universal  principle,  *that  a  distress  may  be  taken  for  any  kind  of  rent  in 
*•  J  arrear;  the  detaining  whereof  beyond  the  day  of  payment  is  an  injury  to 
him  that  is  entitled  to  receive  it.  2.  For  neglecting  to  do  suit  to  the  lord's 
court,  (/)  or  other  certain  personal  service,  (m)  the  lord  may  distrain  of  com. 

(0)  6  Rep.  101.    9  Rep.  60.  (h)  Salk.  499.  (0  Cro.  Car.  184. 

{})  The  thing  itself  taken  by  this  process,  as  weU  as  the  process  itself,  is  Iq  oar  lair-books  very  tx^ 
onently  calleii  a  distress. 

(k)  Book  IL  ch.  8.  (0  Bro.  Ai>r,  tit.  DUirem,  15.  (m)  Oo.  Litt.  4A. 

Breed,  4  Pick.,  460;  Depew  r.  Trustees  of  W.  and  K  Canal,  5  Ind.,  8;  Dover  v.  Portsmouth 
Bridge,  17  K.  H.,  200.  Except  where  the  river  constitutes  a  highway  for  foreign  or  inter- 
state commerce,  in  which  case  the  regulations  which  congress  might  prescribe  would  be  su- 
Srome.  See  Columbus  Ins.  Co.  v.  Peoria  Bridge  Co.,  6  McLean,  70;  United  States  ▼.  New 
ledford  Bridge,  1  Wood,  and  M.,  401;  Wheeling  Bridge  Case,  18  How.,  518.  A  statutory 
penalty  or  other  remedy  for  abating  a  private  nuisance  does  not  exclude  the  private  remedy. 
Wetmore  v.  Tracy,  14  Wend.,  250;  State  v.  MofFett,  1  Greene,  Iowa,  247.  But  in  exercisinjir 
the  right  to  abate,  as  little  injury  is  to  be  done  as  possible.  Moflet  v.  Brewer,  id,  848.  Ano 
if  the  nuisance  consists  in  occupying  a  building  for  an  unlawful  purpose,  it  seems  that  this 
does  not  Justify  tearing  down  the  building:  Welch  v.  Stowell.  2  Doug.  Mich.,  882;  State  v. 
Paul,  6  R.  I..  185;  Ely  v.  Supervisors,  88  N.  Y.,  297;  Miller  v,  Burch.  82 Texas,  208;  a  C.  6 
Am.  Rep.,  242;  though  if  the  occupation  is  such  as  to  breed  disease,  it  has  been  held  that 
it  might  be  destroyed  if  necessary.    Meeker  v.  Van  Rensselaer,  16  Wend.,  897. 

As  to  the  right  to  abate  private  nuisances  in  general,  see,  further.  Dimes  v.  Petley,  15  Q. 
B.,  276;  Jones  v.  Williams,  11  M.  and  W.,  176:  Davies  v.  Williams.  16  Q.  B.,  546;  Hyde  v. 
Qiaham,  1  H.  and  C,  598;  Indianapolis  v.  Miller,  27  Ind  ,  804.  The  abatement  must  be 
without  doing  unnecessary  injury.  Roberts  v.  Rose,  L.  R  1  Exch.,  82;  Indianapolis  v.  Mil- 
ler, 27  Ind.,  m. 
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moQ  right.  8.  For  amercements  in  a  conrt-leet  a  distress  may  be  bad  of  com- 
mon right;  but  not  for  amercements  in  a  court-baron,  without  a  special  pre- 
scription to  warrant  it.  (n)  4.  Another  injury,  for  which  distresses  may  be 
taken,  is  where  a  man  finds  beasts  of  a  stranger  wandering  in  his  grounds, 
damage-feasant ;  that  is,  doing  him  hurt  or  damage,  by  treading  down  his 
grass,  or  the  like;  in  which  case  the  owner  of  the  soil  may  distrain  them,  till 
satisfaction  be  made  him  for  the  injury  he  has  thereby  sustained.  5.  Lastly, 
for  several  duties  and  penalties  inflicted  by  special  acts  of  parliament  (as  for 
assessments  made  by  commissioners  of  sewers,  (o)  or  for  relief  of  the  poor),(p) 
remedy  by  distress  and  sale  is  given;  for  the  particulars  of  which  we  must 
have  recourse  to  the  statutes  themselves:  remarking  only,  that  such  distresses 
(q)  are  parti v  analogous  to  the  ancient  distress  at  common  law,  as  being  re- 
pleviable  ana  the  like;  but  more  resembling  the  common  law  process  of  execu- 
tion, by  seizing  and  selling  the  goods  of  the  debtor  under  a  writ  oijieri/aoias, 
of  which  hereafter. 

2.  Secondly;  as  to  the  things  which  may  be  distrained,  or  taken  in  distress, 
we  may  lay  it  down  as  a  general  rule  that  all  chattels  personal  are  liable  to  be 
distrained,  unless  particularly  protected  or  exempted.  Instead,  therefore,  of 
mentioning  what  things  are  distrainable,  it  will  be  easier  to  recount  those  which 
are  not  so,  with  the  reason  of  their  particular  exemptions,  (r)  And,  1.  As 
every  thing  which  is  distrained  is  presumed  tp  be  the  property  of  the  wrong- 
doer, it  will  follow  that  such  things  wherein  no  man  can  have  an  absolute  and 
valuable  property  (as  dogs,  cats,  rabbits,  and  *all  animals  /ercs  naturce)  r^^-i 
cannot  be  distrained.  Yet  if  deer  (which  are  /ercs  naturoB)  are  kept  in  a  I-  -I 
private  inclosure  for  the  purpose  of  sale  or  profit,  this  so  far  changes  their 
nature,  by  reducing  them  to  a  kind  of  stock  or  merchandise,  that  they  may  be 
distrained  for  rent,  (a)  Whatever  is  in  the  peraonal  use  or  occupation  of  any 
man,  is  for  the  time  privileged  and  protected  from  distress;  as  an  axe  with 
which  a  man  is  cutting  wood,  or  a  horse  while  a  maii  is  riding  him.  But  horses 
drawing  a  cart,  may  (cart  and  all)  be  distrained  for  rent-arrere;  and  also,  if  a 
horse,  though  a  man  be  riding  him,  be  taken  damage-Jeasant,  or  trespassing 
in  another's  grounds,  the  horse  (notwithstanding  his  rider)  may  be  distrained 
and  led  away  to  the  pound,  (jt)  U)  Valuable  things  in  the  way  of  trade  shall 
not  be  liable  to  distress.  As  a  horse  standing  in  a  smith  shop  to  be  shocd,  or 
in  a  common  inn;  or  cloth  at  a  tailor's  house;  or  corn  sent  to  a  mill  or  market. 
For  all  these  are  protected  and  privileged  for  the  benefit  of  trade;  and  are 
supposed  in  common  presumption  not  to  belong  to  the  owner  of  the  house,  but 
to  his  customers.  (5)  But,  generally  speaking,  whatever  goods  and  chattels 
the  landlord  finds  upon  the  premises,  whether  they  in  fact  belong  to  the  ten- 
ant or  a  stranger,  are  distrainable  by  him  for  rent:  for  otherwise  a  door  would 
be  open  to  infinite  frauds  upon  the  landlord;  and  the  stranger  has  /tis  remedy 
over  by  action  on  the  case  against  the  tenant,  if  by  the  tenant's  default  the 

(n)  BrownL  8S.  (o)  Stat.  7  Ann.  a  10.  (p)  Stat  43  Ells.  &  S.  (q)  1  Burr.  6S8. 

(r)  Oa  Lilt  47.  («)  DatIs  v.  PoireU,  C.  B.  BiC  11  Geo,  II,  it)  1  Sid.  440. 

(4)  The  court  of  king's  bench,  in  Story  v.  Robinson.  6  T.  R.,  138.  decided,  contrary  to 
this  dictum,  that  such  a  distress  could  not  be  made,  as  it  would  lead  to  a  breach  of  the 
poAce.    And  see  Field  v.  Adames,  12  Ad.  and  £11.,  649;  Bunch  v.  Kenniugton,  1  Q.  B.. 

As  to  wtiat  may  and  what  may  not  be  taken  by  distress,  see  Simpson  v.  Hartopp,  Willes, 
612.  and  the  notes  thereto,  1  Smith  Lead.  Cas.,  187. 

(6)  Upon  the  subject  of  exemptions  from  di<itress  the  followin);^  American  cases  are  re 
ferred  to:  Himely  v.  Wyatt,  1  Bay.  102;  Phaelon  v.  McBiide.  I  Bay,  170;  Youngblood  v. 
Lowrey,  2  McCord.  89;  Walker  v.  Johnson,  4  McConl,  55-2;  Hoskins  v.  Paul.  9  K.  J.,  110; 
Brown  v.  Sims,  17  S.  and  R.,  188;  Stone  v.  Mathews.  7  Hill.  428;  Connah  v.  Hale.  23 
Wend..  402.  These  cases  hold,  generally,  that  wherever  the  tenant,  in  tlie  regular  course 
of  his  business,  comes  into  possession  of  the  good<4  of  his  customers,  they  are  not  subject  to 
distress  for  his  rent.     See  Riddle  v.  Wclden.  5  VVlmrt..  9. 

Many  of  the  United  States  have,  by  statute,  abolished  the  landlord's  remedy  by  distress. 
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chattels  are  distrained,  so  that  he  cannot  render  them  when  called  upon. 
With  regard  to  a  stranger's  beasts  which  are  found  upon  the  tenant's  land, 
the  following  distinctions  are  however  taken.  If  they  are  put  in  by  consent 
of  the  owner  of  the  beasts,  thev  are  distrainable  immediately  afterwards  for 
rent-arrere  by  the  landlord,  (ti)  So  also  if  the  stranger's  cattle  break  the 
fences,  and  commit  a  trespass  by  coming  on  the  land,  they  are  distrainable 
Immediately  by  the  lessor  for  his  tenant's  rent,  as  a  punishment  to  the  owner 
of  the  beasts  for  the  wrong  committed  through'his  negligence,  (v)  But  if  the 
r^g<.  lands  were  not  '*'sufiiciently  fenced  so  as  to  keep  out  cattle,  the  landlord 
*•  ^  cannot  distrain  them,  till  they  have  been  levant  and  coxichant  {levantes  et 
cuhantes)  on  the  land;  that  is,  have  been  long  enough  there  to  have  lain  down 
and  rose  up  to  feed;  which  in  general  is  held  to  be  one  night  at  least :  and 
then  the  law  presumes,  that  the  owner  may  have  notice  whether  his  cattle 
have  strayed,  and  it  is  his  own  negligence  not  to  have  taken  them  away.  Yet, 
if  the  lessor  or  his  tenant  were  bound  to  repair  the  fences  and  did  not,  and 
thereby  the  cattle  escaped  into  their  grounds,  without  the  negligence  or  default 
of  the  owner;  in  this  case,  though  the  cattle  may  have  been  levant  and  couch- 
anty  yet  they  are  not  distrainable  for  rent,  till  actual  notice  is  given  to  the 
owner  that  they  are  there,  and  he  net^lects  to  remove  them  :  (w)  for  the  law 
will  not  suffer  the  landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong. 
4.  There  are  also  other  thing?  privileged  by  the  ancient  common  law;  as  a 
man's  tools  and  utensils  of  his  trade,  the  axe  of  a  carpenter,  the  books  of  a 
scholar,  and  the  like:  which  are  said  to  be  privileged  for  the  sake  of  the  pub- 
lic, because  the  taking  them  away  would  disable  the  owner  from  serving  the 
commonwealth  in  his  station.  So,  beasts  of  the  plough  averiu  canicce,  and 
sheep,  are  privileged  from  distresses  at  common  law;  (x)  while  dead  goods  or 
other  sorts  of  beasts,  which  Bracton  calls  catalla  otiosa,  may  be  distrained. 
But  aa  beasts  of  the  plough  may  be  .taken  in  execution  for  debt,  so  they  may 
be  for  distresses  by  statute,  which  partake  of  the  nature  of  executions,  (y) 
And  perhaps  the  true  reason  why  these  and  the  tools  of  a  man's  trade  were 
privileged  at  the  common  law,  was  because  the  distress  was  then  merely  in- 
tended to  compel  the  payment  of  the  rent,  and  not  as  a  satisfaction  for  its 
non-payment:  and  therefore,  to  deprive  the  party  of  the  instruments  and 
means  of  paying  it,  would  counteract  the  very  end  of  the  distress.  (2)  5. 
Nothing  shall  be  distrained  for  rent,  which  may  not  bo  rendered  again  in  as 
good  plight  as  when  it  was  distrained  :  for  which  reason  milk,  fruit  and  the 
r  4;.^  1  like,  cannot  be  distrained,  a  distress  at  ^common  law  being  only  In  the 
I-  J  nature  of  a  pledge  or  security,  to  be  restored  in  the  same  plight  when 
the  debt  is  paid.  So,  anciently,  sheaves  or  shocks  of  corn  could  not  be  dis- 
trained, because  some  damage  must  needs  accrue  in  their  removal,  but  a  cart 
loaded  with  corn  might;  as  that  could  be  safely  restored.  But  now  by  statute 
2.  W.  and  M.,  c.  5,  corn  in  sheaves  or  cocks,  or  loose  in  the  straw,  or  hay  in 
bams  or  ricks,  or  otherwise,  may  be  distrained,  as  well  as  other  chattels.  6. 
Lastly,  things  fixed  to  the  freehold  may  not  be  distrained;  as  caldrons,  win- 
dows, doors  and  chimney-pieces:  for  they  savour  of  the  realty.  For  this  rea- 
son also  corn  growing  could  not  be  distrained;  till  the  statute  11  Geo.  II,  c.  19, 
empowered  landlords  to  distrain  corn,  grass,  or  other  products  of  the  earth, 
and  to  cut  and  gather  them  when  ripe. 

Let  us  next  consider,  thirdly,  how  distresses  may  bo  taken,  disposed  of  or 
avoided.  And,  first,  I  must  premise,  that  the  law  of  distresses  is  greatly 
altered  within  a  few  years  last  past.  Formerly,  they  were  looked  upon  in  no 
other  light  than  as  a  mere  pledge  or  securitv,  for  pavment  of  rent  or  other 
duties,  or  satisfaction  for  damage  done.  And  so  the  law  still  continues  with 
regard  to  distresses  of  beasts  taken  damage-feasant^  and  for  other  causes,  not 
altered  by  act  of  parliament;  over  which  the  distrainor  has  no  other  power 
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u)  Cro  Eliz.  549.  (r)  Co.  Utt  47.  (w)  Lut^.  15S0. 

\x)  StAt ,  &1  lieu.  Ill,  It.  4.  de  dUtriciioM  acacearii.  (y)  1  Burr.  5S9.  (f)  Ibid,  68Bw 
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than  to  retain  them  till  satisfaction  is  made.  But  distresses  for  rent-arrere 
being  found  by  the  legislature  to  be  the  shortest  and  most  effectual  method  of 
compelling  the  payment  of  such  rent,  many  beneficial  laws  for  this  purpose 
have  been  made  in  the  present  century;  which  have  much  altered  the  common 
law,  as  laid  down  in  our  ancient  writers. 

In  pointing  out,  therefore,  the  methods  of  distraining,  I  shall  in  general 
suppose  the  distress  to  be  made  for  rent;  and  remark,  where  necessary,  the 
differences  between  such  distress,  and  one  taken  for  other  causes. 

*In  the  first  place  then  all  distresses  must  be  made  by  day  unless  r«it  i 
in  the  case  of  danuzge-feasarU ;  an  exception  being  there  allowed,  lest  ^  ^ 
the  beasts  should  escape  before  they  are  taken,  (a)  And,  when  a  person  in- 
tends to  make  a  distress,  he  must,  by  himself  or  his  bailiff,  enter  on  the  demised 
premises;  formerly  during  the  continuance  of  the  lease,  but  now,  (^)  if  the 
tenant  holds  over,  the  landlord  may  distrain  within  six  months  after  the  deter- 
mination of  the  lease;  provided  his  own  title  or  interest,  as  well  as  the  tenant's 
possession,  continue  at  the  time  of  the  distress.  If  the  lessor  does  not  find 
snfilcient  distress  on  the  premises,  formerly  he  could  resort  nowhere  else;  and, 
therefore,  tenants  who  were  knavish  made  a  practice  to  convey  away  their 
goods  and  stock  fraudulently  from  the  house  or  lands  demised,  in  order  to 
cheat  their  landlords.  But  now  (c)  the  landlord  may  distrain  any  goods  of 
his  tenant,  carried  off  the  premises  clandestinely,  wherever  he  finds  them 
within  thirty  days  after,  unless  they  have  been  bona  fide  sold  for  a  valuable 
consideration:  and  all  persons  privy  to,  or  assisting  in,  such  fraudulent  con- 
veyance, forfeit  double  the  value  to  the  landlord.  The  landlord  may  also  dis- 
train the  beasts  of  his  tenant,  feeding  upon  any  commons  or  wastes,  appendant 
or  appurtenant  to  the  demised  premises.  The  landlord  might  not  formerly 
break  open  a  house,  to  make  a  aistress,  for  that  is  a  breach  of  the  peace.  But 
when  he  was  in  the  house,  it  was  held  that  he  might  break  open  an  inner  door; 
(d)  and  now  (e)  he  may,  by  the  assistance  of  the  p^ace-officer  of  the  parish, 
break  open  in  the  daytime  any  place  whither  the  goods  have  been  fraudulently 
removed  and  locked  up  to  prevent  a  distress;  oath  being  first  made,  in  case  it 
be  a  dwelling-house,  of  a  reasonable  ground  to  suspect  that  such  goods  are 
concealed  therein. 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he  ought  to  distrain 
for  the  whole  at  once;  and  not  for  part  at  one  time,  and  part  at  another,  (f) 
But  if  he  distrains  for  the  whole,  and  there  is  not  sufiicient  on  the  premises,  or 
he  happens  '"to  mistake  in  the  value  of  the  thing  distrained,  and  so  r«io-| 
takes  an  insufficient  distress,  he  may  take  a  second  distress  to  complete  ^  ^ 
his  remedy,  (g) 

Distresses  must  be  proportioned  to  the  thing  distrained  for.  By  the  statute  of 
Marlbridge,  52  Hen.  Ill,  c.  4,  if  any  man  takes  a  great  or  unreasonable  distress, 
for  rent-arrere,  he  shall  be  heavily  amerced  for  the  same.  As  if  (A)  the  land- 
lord distrains  two  oxen  for  twelve- pence  rent;  the  taking  of  both  is  an  unrea- 
sonable distress;  but  if  there  were  no  other  distress  nearer  the  value  to  be 
found,  he  might  reasonably  have  distrained  one  of  them;  but  for  homage, 
fealty,  or  suit  and  service,  as  also  for  parliamentary  wages  it  is  said  that  no 
distress  can  be  excessive,  (i)  For  as  these  distresses  cannot  be  sold,  the  owner, 
upon  making  satisfaction,  may  have  his  chattels  again.  The  remedy  for  exces- 
sive distresses  is  by  a  special  action  on  the  statute  of  Marlbridge;  for  an  action 
of  trespass  is  not  maintainable  upon  this  account,  it  being  no  injury  at  the 
common  law.  (j) 

When  the  distress  is  thus  taken,  the  next  consideration  is  the  disposal  of  it. 
For  which  purpose  the  things  distrained  must  in  the  first  place  be  carried  to 
some  pouna,  and  there  impounded  by  the  taker.    But,  in  their  way  thither, 

(a)  Go.  Utt  149L  (6)  Stat.  8  Ann.  o.  14.  (O  Stat  8  Ann.  c.  14.    11  Geo.  11.  c  10. 

(d)  Oo.  Lilt  161.    Oomberb,  17.  («)  Stat.  11  Geo.  II,  c.  19.  ( /')  8  Lutir.  1682L 

)  Cro.  EUs.  18.    Stat  17  Car.  U,  c.  7.    1  Burr.  600.  {h)2  Inst  107. 

Bro.  Abr,  t.  auUe,  8111,  prerogative,  96.  (J)  1  Ventr.  104.    Fitzgibb.  8S.    1  Burr.  5001 
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they  maj  be  rescued  by  the  owner,  in  ease  the  distrese  was  taken  without 
oanse,  or  contrary  to  law:  as  if  no  rent  be  due;  if  they  were  taken  upon  the 
highway,  or  the  like;  in  these  oases  the  tenant  may  lawfully  make  rescue,  (k) 
But  if  they  be  once  impounded,  even  though  taken  without  any  cause,  the 
owner  may  not  break  tne  pound  and  take  them  out;  for  they  are  then  in  the 
custody  of  the  law.  (I) 

A  pound  (parcuSy  which  signifies  any  indosure)  is  either  pound-oo0ft,  that 
is,  open  oyerhead;  or  pound-cotter^  that  is,  close.  By  the  statute  1  and  2  P. 
and  M.,  c.  12,  no  distress  of  cattle  can  be  driven  out  of  the  hundred  where  it 
r  '*'13 1  ^^  ^ftken,  *unless  to  a  pound-oyert  within  the  same  shire;  and  within 
^  ^  three  miles  of  the  place  where  it  was  taken.  This  is  for  the  benefit  of 
the  tenants,  that  they  may  know  where  to  find  and  replevy  the  distress.  And 
by  statute  11  Geo.  II,  c.  19,  which  was  made  for  the  benefit  of  landlords,  any 
person  distraining  for  rent  may  turn  any  part  of  the  premises,  upon  which  a 
distress  is  taken,  mto  a  pound,  pro  hoc  vice^  for  securing  of  such  distress.  If 
a  live  distress,  of  animals,  be  impounded  in  a  common  pound-overt,  the  owner 
must  take  notice  of  it  at  his  peril;  but  if  in  any  epecial  pound-overt,  so  consti- 
tuted for  this  particular  purpose,  the  distrainor  must  give  notice  to  the  owner: 
and  in  both  these  cases,  the  owner,  and  not  the  distrainor,  is  bound  to  provide 
the  beasts  with  food  and  necessaries.  But  if  they  are  put  in  a  ponnd-coveit,  as 
in  a  stable  or  the  like,  the  landlord  or  distrainor  must  feed  and  sustain  them,  (m) 
A  distress  of  household  goods,  or  other  dead  chattels,  which  are  liable  to  be 
stolen  or  damaged  by  weather,  ought  to  be  impounded  in  a  pound-covert,  else 
the  distrainor  must  answer  for  the  consequences. 

When  impounded,  the  goods  were  formerly,  as  was  before  observed,  only  in 
the  nature  of  a  pledge  or  security  to  compel  the  performance  of  satisfaction  ; 
and  upon  this  account  it  hath  been  held,  (n)  that  the  distrainor  is  not  at  liberty 
to  work  or  use  a  distrained  beast.  And  thus  the  law  still  continues  with  re- 
gard to  beasts  taken  damage-feasant,  and  distresses  for  suit  or  services;  which 
must  remain  impounded,  till  the  owner  makes  satisfaction;  or  contests  the 
right  of  distraining,  by  replevying  the  chattels.  To  replevy  {nplegiarey  that 
is  to  take  back  the  pledge)  is,  when  a  person  distrained  upon  applies  to  the 
sheriff  or  his  officeris,  and  has  the  distress  returned  into  his  own  possession, 
upon  giving  good  security  to  try  the  right  of  taking  it  in  a  suit  at  law,  and,  if 
that  be  determined  against  him,  to  return  the  cattle  or  goods  once  more  into 
the  hands  of  the  distrainor.  This  is  called  a  replevin,  of  which  more  will  be 
said  hereafter.  At  present  I  shall  only  observe,  that,  as  a  distress  is  at  com- 
t  miAi  i^on  *Iaw  only  in  nature  of  a  security  for  the  rent  or  damages  done,  a 
I-  -I  replevin  answers  the  same  end  to  the  distrainor  as  the  distress  itself  ; 
jince  the  party  replevying  gives  security  to  return  the  distress,  if  the  right  be 
determined  against  him. 

This  kind  of  distress,  though  it  puts  the  owner  to  inconvenience,  and  is 
therefore  a  punishment  to  Aim,  yet  if  he  continues  obstinate  and  will  make  no 
satisfaction  or  payment,  it  is  no  remedy  at  all  to  the  distrainor.  But  for  a 
debt  due  to  the  crown,  unless  paid  within  forty  days,  the  distress  was  always 
salable  at  the  common  law.  (q)  And  for  an  amercement  imposed  at  a  coiirt-leet, 
the  lord  may  also  sell  the  distress :  {p)  partly  because,  beinff  the  kind's  court 
of  record,  its  process  partakes  of  the  royal  prerogative ;  {q)  but  principally 
because  it  is  in  the  nature  of  an  execution  to  levy  a  legal  debt.  And,  so  in 
the  several  statute-distresses  before  mentioned,  which  are  also  in  the  nature  of 
executions,  the  power  of  sale  is  likewise  usually  given,  to  effectuate  and  com- 
plete the  remedy.  And,  in  like  manner,  by  several  acts  of  parliament,  (r)  in 
all  cases  of  distress  for  rent,  if  the  tenant  or  owner  do  not,  within  five  days 
after  the  distress  is  taken,  and  notice  of  the  cause  thereof  given  him,  replevy 
the  same  with  sufficient  security;  the  distrainor,  with  the  sheriff  or  constable, 

(fc)  Oo.  Utt.  16Q,  161.  (I)Oo.  Utt47.  {m)  Ibid.  (n)  Oro.  Jm.  14S. 

<o)  Bro.  Abr.  t.  dMr^m,  71.  (d)  8  Bapi  41.  («)  Bro.  IbuC   IS  Mod.  810. 

(r)BW.AM.e.8i.    8Aiiii.&14.    4d(M.II,o.8&    11060.11,0.19. 
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shall  caase  the  sarne  to  bo  appraised  by  two  sworn  appraisers,  and  sell  the 
same  towards  satisfaction  of  the  rent  and  charges;  rendering  the  overplus,  if 
any,  to  the  owner  himself.  And,  by  this  mean.^,  a  futl  and  entire  satisfaction 
may  now  be  had  for  rent  in  arrere,  by  the  mere  act  ot  the  party  himself,  viz.: 
by  distress,  the  remedy  given  at  common  law;  and  sale  consequent  thereon, 
which  is  added  by  act  of  parliament. 

Before  I  quit  this  article,  I  must  observe,  that  the  many  particulars  which 
attend  the  taking  of  a  distress,  used  formerly  to  make  it  a  hazardous  kind  of 
proceeding :  for  if  any  *one  irregularity  was  committed,  it  vitiated  the  r  4.. .  •■ 
whole,  and  made  the  distrainors  trespassers  ab  initio,  {s)  (6)  But  now  ^  ^ 
by  the  statute  11  Geo.  II,  o.  19,  it  is  provided,  that,  for  any  unlawful  act  done, 
the  whole  shall  not  be  unlawful,  or  the  parties  trepassers  ab  initio:  but  that 
the  party  grieved  shall  only  have  an  action  for  the  real  damage  sustained,  and 
not  even  that,  if  tender  of  amends  is  made  before  any  action  is  brought. 

VX  The  seizing  of  heriots,  when  due  on  the  death  of  a  tenant,  is  also  another 
species  of  self*remedy;  not  much  unlike  that  of  taking  cattle  or  goods  in  dis- 
tress. As  for  that  division  of  heriots,  which  is  called  heriot-service,  and  is 
only  a  species  of  rent,  the  lord  may  distrain  for  this,  as  well  as  seize,  but  for 
heriot-custom  (which  Sir  Edward  Coke  says  (t)  lies  only  in  prender^  and  not 
in  render)  the  lord  may  seize  the  identical  thing  itself,  but  cannot  distrain  any 
other  chattel  for  it.  (u)  The  like  speedy  and  effectual  remedy,  of  seizing,  is 
givt*n  with  regard  to  many  things  that  are  said  to  lie  in  franchise;  as  waifs, 
wrecks,  estrays,  deodands,  and  the  like;  all  which  the  person  entitled  thereto 
may  seize,  without  the  formal  process  of  a  suit  or  action.  Mot  that  they  are 
debarred  of  this  remedy  by  action;  but  have  also  the  other  and  more  speedy 
one,  for  the  better  asserting  their  property;  the  thing  to  be  claimed  being 
frequently  of  such  a  nature,  as  might  be  out  of  the  reach  of  the  law  before  any 
action  could  be  brought. 

I^hese  are  the  several  species  of  remedies  which  may  be  had  by  the  mere  act 
of  the  party  injured,  I  shall  next  briefly  mention  such  as  arise  from  the  joint 
act  of  all  the  parties  together.     And  these  are  only  two,  accord  and  arbitratitm, 

L  Accord  is  a  satisfaction  agreed  upon  between  the  party  injuring  and  the 
party  injured,  which,  when  performed,  is  a  bar  of  all  actions  upon  this  account 
As  if  a  man  contract  *to  build  a  house  or  deliver  a  horse,  and  fail  in  it;  r  ^..^  -1 
this  is  an  injury  for  which  the  sufferer  may  have  his  remedy  by  action,  ^  J 
but  if  the  party  injured  accepts  a  sum  of  money,  or  other  thing,  as  a  satisfac- 
tion, this  is  a  redress  of  that  injury,  and  entirely  takes  away  the  action,  (t^) 
(7)     By  several  late  statutes  (particularly  11  Geo.  II,  c.  19,  in  case  of  irregu- 

(«)  1  Ventr.  S7.  (f)  Coi>.  f  flft.  («)  Cro.  Ells.  690.    Cro.  Car.  seo.  (to)  9  B/e^  79. 


r8tra3'8,  a  freeholder  could  not  justify  the  taking  up  of  an  estray  for  him  by  a  third  person 
without  his  previous  authorization,  notwithstanding  he  had  assumed  to  ratify  the  act 
This  was  merely  the  application  of  a  general  rule  which  has  been  often  declared  under 
f-tntntes  to  prevent  the  running  at  large  of  domestic  animals.  See  Commonwealth  v.  Four- 
teen Hogs.  10  S.  <&  R,  398;  Hanyman  v.  Titus,  8  Mo.,  802;  Crook  v.  Peebly.  8  Mo.,  844; 
Hone  V.  Keed,  28  Me..  481;  Kinder  v.  Gillespie.  68  111..  88;  Spect  v.  Arnold.  52  ChI.,  4S5; 
Heam  v.  Ervin.  8  Cold.,  899;  Thompson  v.  Corpstein.  52  Cal.,  653.  A  statute  authorizing 
the  hiking  up  of  bulls  will  not  justify  the  tnking  up  of  cows,  lieifers  or  steers.  Oil  v. 
Howley.  69  ill.,  469.  As  to  tlie  strictness  with  whicli  the  same  principle  is  applied  in  tax 
cases,  sec  Blackwell  on  Tax  Titles,  45:  Cuoley  on  Taxation.  823. 

(7)  To  be  ffood,  an  accord  and  satisfaction  must  be  advantageous  to  the  creditor;  and 
it  is  upon  this  ground  that  a  receipt  by  a  creditor  of  a  part  of  his  demand  tlicn  due  has 
lieen  held  no  answer  to  an  action  for  the  remainder,  notwitlistimding  his  agreement  to 
receive  it  in  satisfaction.  Watkinson  y.  luslesby,  5  Johns.,  3t<6;  Blancliard  v.  Noyes.  8  N. 
H  .  518;  Wliecler  v.  Wheeler,  li  Vt.,  60;  llinckley  v  Arey.  27  Me.  362;  Daniels  v.  Hatch. 
1  N.  J..  91;  Evev.  Moselcy,  2  Strobh..  203;  Warren  v.  Skinner,  20  C<mn.,  559.  But  it  is 
otherwise  if  tlie  claim  is  not  liquidated,  or  is  in  dispute.    Stockton  ▼.  Frey,  4  Gill,  406; 
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larity  in  the  method  of  distraining,  and  24  Geo.  II,  c.  24,  in  ease  of  mistakes 
committed  by  justices  of  the  peace),  even  tender  of  sufficient  amends  to  the 
party  injured  is  a  bar  of  all  actions,  whether  he  thinks  proper  to  accept  such 
amends  or  no.  (8) 

II.  Arbitration  is  where  the  parties,  injuring  and  injured,  submit  all  matters 
in  dispute,  concerning  any  personal  chattels  or  personal  wrong,  to  the  judg- 
ment of  two  or  more  arbitrators  ;  who  are  to  decide  the  controversy:  and  if 
they  do  not  agree,  it  is  usual  to  add,  that  another  person  be  called  in  as  umpire^ 
{imperator^  ovimpar,)  (x)  to  whose  sole  judgment  it  is  then  referred  :  or  fre- 
quently there  is  only  one  arbitrator  originally  appointed.  This  decision,  in 
any  of  these  cases,  is  called  an  award.  And  thereby  the  question  is  as  fully 
determined,  and  the  right  transferred  or  settled,  as  it  could  have  been  by  the 
agreement  of  the  parties,  or  the  judgment  of  a  court  of  justice,  (y)  But  the 
right  of  real  property  cannot  thus  pass  by  a  mere  award :  (z)  which  subtil ty  in 
point  of  form  (for  it  is  now  reduced  to  nothing  else)  had  its  rise  from  feudal 
principles;  for,  if  this  had  been  permitted,  the  land  might  have  been  aliened 
collusively  without  the  consent  of  the  superior.  Yet,  doubtless,  an  arbitrator 
may  now  award  a  conveyance  or  a  release  of  land  ;  and  it  will  be  a  breach  of 
the  arbitration  bond  to  refuse  compliance.  For,  though  oriorinally  the  sub- 
mission to  arbitration  used  to  be  by  word,  or  by  deed,  yet  botn  of  these  being 
revocable  in  their  nature,  it  is  now  become  the  practice  to  enter  into  mutual 
bonds,  with  condition  to  stand  to  the  award  or  arbitration  of  the  arbitrators, 
r  ♦l'^  1  *^^  umpire  therein  named,  (a)  And  experience  having  shown  the  great 
^  ^  use  of  these  peaceable  and  domestic  tribunals,  especially  in  settling  mat- 
ters of  account,  and  other  mercantile  transactions,  which  are  difficult  and  almost 
impossible  to  be  adjusted-on  a  trial  at  law;  (9)  the  legislature  has  now  estab- 
lished the  use  of  them,  as  well  in  controversies  where  causes  are  depending,  aa 


(i 


x)  Whart.  Angl.  tacr.  1, 773.    NIcols,  Scot.  Hist  llbr  ch.  1,  prope  finem. 
y)  Brovf  III.  55.    1  Freem.  410.  {x)  1  Roll.  Abr.  24^.    1  Lord  Baym.  US. 

(a)  Append.  No.  Ill,  f  6. 


Tuttle  V.  Tultle,  12  Met.,  551.  Or  if  the  debtor  give  a  negotiable  note  for  part  of  the  debt 
Sibree  v.  Tripp,  15  M  and  W..  23.  Op  any  chattel  ihoudi  of  much  less  value  than  the 
amount  of  the  debt.  Jones  v.  Bullitt.  2  Lit.,  49;  Reed  v,  Bartlett;  19  Pick.,  273.  Or  the 
note  of  a  third  person.  Booth  v.  Smith.  3  Wend.,  06.  Op  pay  pait  before  it  is  due. 
Brooks  V.  White.  2  Met.,  283.  And  in  any  other  case  it  is  a  good  acconl  and  satisfaction  if 
the  creditor  receive  some  distinct  benefit  which  ho  would  not.  otherwise  have  been  entitled 
to.  See  Douglass  v.  White,  3  Barb.  Ch.,  621.  And  it  has  been  held  that  where  a  vendee 
who  has  ordered  goods  from  a  manufacturer,  consents  to  receive  them  and  waive  strict 
compliance  with  the  contract,  he  is  bound  by  this  waiver,  notwithstanding  there  was  no 
distinct  consideration  for  it.  Moore  v.  Detroit  Locomotive  Works,  14  Mich.,  266;  and  see 
Monroe  v.  Perkins.  9  Pick.,  305;  Lattimore  v.  Ilarscn,  14  Johns.,  330;  Conyer  v.  Lynde,  10 
Ind.,  282.  And  of  late  the  courts  have  inclined  towards  upholding  tu^recments  to  accept 
part  of  a  demand  in  satisfaction  of  the  whole.     See  Pepper  v.  Aikens,  2  Bush,  251. 

(8)  In  some  of  the  United  States  statutes  will  be  founa  adding  to  the  number  of  cases  in 
which  tender  of  amends  may  be  made,  and  in  some  a  disposition  has  been  manifested 
to  permit  the  defendant  in  any  suit  brought  for  the  recovery  of  debt  or  damages,  to 
make  an  offer  of  such  a  sum  as  he  is  wilUng  to  allow  judgment  to  pass  for,  and  if  the 
plaintiff  declines  to  accept,  to  give  costs  against  him  unless  the  verdict  in  his  favor  is  larger 
than  the  offer. 

(9)  It  has  been  very  common  of  late  to  introduce  into  certain  species  of  contract  a  clause 
requiring  the  parties  to  submit  to  arbitration  any  disputes  that  may  arise  under  them;  but 
it  has  been  generally  supposed  these  stipulations  could  not  be  enforced,  because  they  ousted 
the  courts  of  iurisdiciion.  But  recently  an  agreement  not  to  bring  suit  until  the  damages 
were  adjustecf  by  a  committee,  or  by  arbitration,  has  been  susiamed.  Avery  v.  Scott,  8 
£zch.,  487;  S.  C.  in  House  of  Lords,  5  il.  L.  Gas..  811;  and  see  Russell  v.  Pellegrini,  6  £L 
and  BI.,  1020. 

The  statement  above  that  the  marriage  of  a  feme-sole  revokes  a  submission  to  arbitration 
is  probably  not  applicable  in  those  states  where  the  disabilities  of  coverture  are  removed 
and  the  woman  is  allowed  to  act  on  her  own  behalf  the  same  after  marriage  as  before. 

Although  it  is  perhaps  true  that  the  bankruptcy  of  one  of  the  parties  will  not  revoke  a 
submission,  yet  the' assignee  would  have  the  same  power  to  revoke  which  the  bankrupt 
possessed  before  the  assignment     See  Marsh  v.  Wood,  9  B.  and  C,  659. 
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in  those  where  no  action  is  brought:  enacting  by  statate  9  and  10  Wm.  Ill,  c. 
15,  that  all  merchants  and  others,  who  desire  to  end  any  controversy,  suit,  or 
quarrel,  (for  which  there  is  no  other  remedy  but  by  personal  action  or  suit  in 
equity),  may  agree,  that  their  submission  of  the  suit  to  arbitration  or  umpirage 
shall  be  made  a  rule  of  any  of  the  king's  courts  of  record,  and  may  insert  such 
agreement  in  their  submission,  or  promise,  or  condition  of  the  arbitration- 
bond  :  which  agreement  being  proved  upon  oath  by  one  of  the  witnesses 
thereto,  the  court  shall  make  a  rule  that  such  submission  and  award  shall  be 
conclusive  :  and,  after  such  rule  made,  the  parties  disobeying  the  award  shall 
be  liable  to  be  punished,  as  for  a  contempt  of  the  court;  unless  such  award 
shall  be  set  aside,  for  corruption  or  other  misbehaviour  in  the  arbitrators  or 
umpire,  proved  on  oath  to  the  court,  within  one  term  after  the  award  is  made. 
And,  in  consequence  of  this  statute,  it  is  now  become  a  considerable  part  of 
the  business  of  the  superior  courts,  to  set  aside  such  awards  when  partially  or 
illegally  made;  or  to  enforce  their  execution,  when  legal,  by  the  same  process 
of  contempt,  as  is  awarded  for  disobedience  to  those  rules  and  orders,  which 
are  issued  by  the  courts  themselves.  (10) 


CHAPTER    II. 

OF  REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 

The  remedies  for  private  wrongs,  which  are  effected  by  the  mere  operation 
of  law,  will  fall  withm  a  very  narrow  compass;  there  being  only  two  instances 
of  this  sort  that  at  present  occur  to  my  recollection:  the  one  that  of  retainer, 
where  a  creditor  is  made  executor  or  administrator  to  his  debtor;  the  other  in 
the  case  of  what  the  law  calls  a  remitter . 

I.  If  a  person  indebted  to  another  makes  *:)is  creditor  or  debtee  his  executor, 
or  if  such  a  creditor  obtains  letters  of  administration  to  his  debtor;  in  these 
cases  the  law  gives  him  a  remedy  for  his  debt,  by  allowing  him  to  retain  so 
much  as  will  pay  himself,  before  any  other  creditors  whose  debts  are  of  equal 
degree,  (a)(1)  This  is  a  remedy  by  the  mere  act  of  law,  and  grounded  upon 
this  reason;  that  the  executor  cannot,  without  an  apparent  absurdity,  commence 
asnit  against  himself  as  a  representative  of  the  deceased,  to  recover  that  which 
is  due  to  him  in  his  own  private  capacity:  but  having  the  whole  personal  estate 
in  his  hands,  so  much  as  is  sufficient  to  answer  his  own  demand  is,  by  opera- 
tion of  law,  applied  to  that  particular  purpose.  Else,  by  being  made  executor, 
*he  would  be  put  in  a  worse  condition  than  all  the  rest  of  the  world  r^ini 
besides.    For,  though  a  ratable  payment  of  all  the  debts  of  the  deceased,    ■-       ^ 

(a)  1  Boll.  Abr.  dSS.    Flowd.  643.    See  book  II,  ]>i«e51L 


(10)  The  common  law  procedure  act,  1854,  contains  various  provisions  designed  to  give 
foil  effect  to  an  agreement  to  arbitrate,  where  the  parties  fail  to  select  a  sole  arbitrator  or 
nmpire,  or  where  two  are  to  be  chosen  and  one  party  neglects  or  refuses  to  make  choice. 
In  the  first  case  an  arbitrator  or  umpire  may  be  chosen  by  a  Judge  of  one  of  the  superior 
courts,  and  in  the  other,  the  arbitrator  who  has  been  selected  by  one  party  may  proceed  as 
sole  arbitrator.  And  if  a  reference  is  to  two  arbitrators,  they  may  without  special  authority 
in  the  submission  appoint  an  umpire,  unless  the  terms  of  the  submission  forbid  ;  and  if 
they  tall  to  award,  and  fail  to  appoint  an  umpire,  one  may  be  appointed  by  a  Judge.  The 
act  alQO  contains  provisions  for  expediting  the  award,  and  it  empowers  the  court  to  set 
it  aside  in  proper  cases.  It  also  empowers  the  court,  where  the  award  directs  possession 
of  land  to  be  delivered,  to  enforce  the  award  by  summary  process,  as  it  might  a  Judgment 
in  ejectment. 

(1)  This  is  not  the  law  in  the  United  States.  Debts  of  equal  degree  are  paid  ratably,  and 
the  executor  in  his  accounting  is  allowed  for  no  payment  to  himself  beyond  his  just  pro- 
portion. 
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in  equal  degree,  is  clearly  the  most  equitable  method,  yet  as  every  scheme  for 
a  proportionable  distribution  of  the  assets  among  all  the  creditors  hath  been 
hitherto  found  to  be  impracticable,  and  productive  of  more  mischiefs  than  it 
would  remedy;  so  that  tne  creditor  who  nrst  commences  his  suit  is  entitled  to 
a  preference  in  payment;  it  follows  that  as  the  executor  can  commence  no  suit, 
he  must  be  paid  the  last  of  any,  and,  of  conrse,  must  lose  his  debt  in  case  the 
estate  of  his  testator  should  prove  insolvent,  unless  he  be  allowed  to  retain  it. 
The  doctrine  of  retainer  is  therefore  the  necessary  consequence  of  that  other 
doctrine  of  the  law,  the  priority  of  such  creditor  who  first  commences  his  action. 
But  the  executor  shall  not  retain  his  own  debt,  in  prejudice  to  those  of  a 
higher  degree;  for  the  law  only  puts  him  in  the  same  situation,  as  if  he  had 
sueu  himself  as  executor,  and  recovered  his  debt;  which  he  never  could  be  sup- 
posed  to  have  done,  while  debts  of  a  higher  nature  subsisted.  Neither  shall 
one  executor  be  allowed  to  retain  his  own  debt,  in  prejudice  to  that  of  his  co- 
executor  in  equal  degree;  but  both  shall  be  discharged  in  proportion. (6)  Nor 
shall  an  executor  of  his  own  wrong  be  in  any  case  permitted  to  retain.(<;) 

II.  Remitter  is  where  he  who  hath  the  true  property  or  jus  proprietuti'e  in 
lands,  but  is  out  of  possession  thereof,  and  hath  no  right  to  enter  without  re- 
covering possession  in  an  action,  hath  afterwards  the  freehold  cast  upon  him 
by  some  subsequent,  and  of  course  defective,  title;  in  this  case  he  is  remiitod, 
or  sent  back  by  operation  of  law,  to  his  ancient  and  more  certain  title. (r/)  The 
right  of  entry,  which  he  hath  gained  by  a  bad  title,  shall  be  ipso  facto  annexed 
to  his  own  inherent  good  one:  and  his  defeasible  estate  shall  be  utterly  defeated 
and  annulled  by  the  instantaneous  act  of  law,  without  his  participation  or  con- 
r*2nl  ^^°^*0^)  -^^  ^^  ^  disseizes  B,  that  *is,  turns  him  out  of  possession,  and 
^  -I  dies,  leaving  a  son  0;  hereby  the  estate  descends  to  C  the  son  of  A,  and 
B  is  barred  from  entering  thereon  till  he  proves  his  right  in  an  action;  now  if 
afterwards  0,  the  heir  of  the  disseizor,  makes  a  lease  for  life  toD,  with  remain- 
der to  B,  the  disseizee,  for  life,  and  D  dies;  hereby  the  remainder  accrues  to  B, 
the  disseizee:  who  thus  gaining  a  new  freehold  by  virtue  of  the  remainder, 
which  is  a  bad  title,  is  by  act  of  law  remitted,  in  of  his  former  and  surer  est- 
ate.(/)  For  he  hath  hereby  gained  a  new  right  of  possession,  to  which  the 
law  immediately  annexes  his  ancient  right  of  property. 

If  the  subsequent  estate,  or  right  of  possession,  be  gained  by  a  man's  own 
act  or  consent,  as  by  immediate  purchase,  being  of  full  age,  he  shall  not  be 
remitted.  For  the  taking  such  subsequent  estate  was  his  own  folly,  and  shall 
be  looked  upon  as  a  waiver  of  his  prior  right,  {(j/)  Therefore  it  is  to  be  observ- 
ed, that  to  every  remitter  there  are  regularly  these  incidents;  an  ancient  right, 
and  a  new  defeasible  estate  of  freehold,  uniting  in  one  and  the  same  person; 
which  defeasible  estate  must  be  cast  upon  the  tenant,  not  gained  by  his  own 
act  or  follv.  The  reason  given  by  Littleton  (A)  why  this  remedy,  whieh  oper- 
ates silently,  and  by  the  mere  act  of  law,  was  allowed,  is  somewhat  similar  to 
that  given  in  the  preceding  article;  because  otherwise  he  who  hath  right 
would  be  deprived  of  all  remedy.  For  as  he  himself  is  the  person  in  posses- 
sion of  the  freehold,  there  is  no  other  person  against  whom  he  can  bring  an 
action  to  establish  his  prior  right.  And  for  this  cause  the  law  doth  adjudge 
him  in  by  remitter;  that  is,  in  such  plight  as  if  he  had  lawfully  recovered  the 
same  land  by  suit  For,  as  Lord  Bacon  observes,  (t)  the  benignity  of  the  law 
is  such,  as  when,  to  preserve  the  principles  and  grounds  of  law,  it  depriveth  a 
man  of  his  remedy  without  his  own  fault,  it  will  rather  put  him  in  a  better 
degree  and  condition  than  in  a  worse.  Nam  quod  remedio  destituitur,  ipsa  re 
r^a^^}  vcUetj  si  culpa  absit.  But  there  shall  be  no  ^remitter  to  a  right,  for 
L  ^*J   which  the  party  has  no  remedy  by  action:  (*)  as  if  the  issue  in  tail  be 

ib)  VIner.  Abr.  t.  €X€cutort,  i>.  8.  

fe)6B6p.aO.  <cl)LiU.S69S.  («)  Co.  Utt.«  838.    Cro,  Jac.  4W 

0  Flnd^.  L.  19t.    Utt.  1 681  {g)  Go.  Litt  848.  taO,  {h)  f  681.  '{)  Elem.  e.  9l 

0  Oo.  UVL  849. 
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barred  by  the  fine  or  warranty  (2)  of  his  ancestor,  and  the  freehold  is  after- 
wards cast  upon  him;  he  shall  not  be  remitted  to  his  estate-tail:  (1)  for  the 
operation  of  the  remitter  is  exactly  the  same,  after  the  union  of  the  two 
rights,  as  that  of  a  real  action  would  have  been  before  it.  As,  therefore,  the 
issue  in  tail  could  not  by  any  action  have  recovered  his  ancient  estate,  he  shall 
not  recover  it  by  remitter. 

And  thus  much  for  these  extra  judicial  remedies,  as  well  for  real  as  personal 
injuries,  which  are  furnished  or  permitted  by  the  law,  where  the  parties  are  so 
peculiarly  circumstanced,  as  not  to  make  it  eligible,  or  in  some  cases  even  pos- 
sible, to  apply  for  redress  in  the  usual  and  ordinary  methods  to  the  courts  of 
public  justice. 


CHAPTER  in. 

OF  COURTS  IN  GENERAL. 

Thb  next,  and  principal,  object  of  our  inquiries  is  the  redress  of  injuries  by 
8uU  in  courts:  wherein  the  act  of  the  parties  and  the  act  of  law  co-operate;  the 
act  of  the  parties  being  necessary  to  set  the  law  in  motion,  and  the  process  of 
the  law  being  in  general  the  only  instrument  hy  which  the  parties  are  enabled 
to  procure  a  certain  and  adequate  redress. 

And  here  it  will  not  be  improper  to  observe,  that  although  in  the  several  cases 
of  redress  by  the  act  of  the  parties  mentioned  in  a  former  chapter,  (a)  the 
law  allows  an  extrajudicial  remedy,  yet  that  does  not  exclude  the  ordinary 
course  of  justice;  but  it  is  only  an  additional  weapon  put  into  the  hands  of 
certain  persons  in  particular  instances,  where  natural  equity  or  the  peculiar 
circumstances  of  their  situation  require  a  more  expeditious  remedy,  tlian  the 
formal  process  of  any  court  of  judicature  can  furnish.  Therefore,  though  I 
may  defend  myself,  or  relations,  from  external  violence,  I  yet  am  afterwards 
entitled  to  an  action  of  assault  and  battery:  though  I  may  retake  my  goods, 
if  I  have  a  fair  and  peaceable  opportunity,  this  power  of  recaption  does  not 
debar  me  from  my  action  of  trover  or  detinue:  I  may  either  enter  on  the  lands, 
on  which  I  have  a  right  of  entry,  or  may  demand  possession  by  a  real  action  : 
I  may  either  abate  a  nuisance  by  my  own  authority,  or  call  upon  the  law  to  do 
it  for  me:  I  may  distrain  for  rent,  or  have  an  action  of  debt,  at  my  own 
^option;  if  I  do  not  distrain  my  neighbor's  cattle  damage-feasanty  I  r«oo-| 
may  compel  him  by  action  of  trespass  to  make  me  a  fair  satisfaction:  ^  ^ 
if  a  heriot^  or  a  aeodand,  be  withheld  from  me  by  fraud  or  force,  I  may 
recover  it  though  I  never  seized  it.  And  with  regard  to  accords  and  arbitra- 
tions, these,  in  their  nature,  being  merely  an  agreement  or  compromise,  most 
indisputably  suppose  a  previous  right  of  obtaining  redress  some  other  way: 
which  is  given  up  by  such  agreement.  But  as  to  remedies  by  the  mere  opera- 
tion of  law,  those  are  indeed  given,  because  no  remedy  can  be  ministered  by 
suit  or  action,  without  running  into  the  palpable  absurdity  of  a  man's  bring- 
ing an  action  against  himself :  the  two  cases  wherein  they  happen  being  such 
wherein  the  only  possible  legal  remedy  would  be  directed  against  the  very 
person  himself  who  seeks  relief. 

(0  Moor.  lift.   lAndr.SSI.  (a)  Gh. 

S  Estates  tail  are  no  lonser  barrable  by  these  means.    See  statute  8  and  4  Wm.  IV,  a 
14. 
ere  is  no  remitter  where  the  right  is  barred  by  the  statute  of  limitations.    See  Daniel 
V.  Woodroile,  10  M.  and  W.,  008;  15  id.,  7U0;  2  H.  L.  Ca..  811. 
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In  all  other  oases  it  is  a  general  and  indisputable  rale,  that  where  there  is  a 
legal  rieht,  there  is  also  a  legal  remedy,  by  suit  or  action  at  law,  wbeneyer 
that  right  is  invaded.  And  in  treating  oi  these  remedies  by  suit  in  courts,  I 
shall  pursue  the  following  method :^r«^,  I  shall  consider  the  nature  and  several 
species  of  courts  of  justice;  and,  secondly^  I  shall  point  out  in  which  of 
these  courts,  and  in  what  manner,  the  proper  remedy  may  be  had  for  any  pri- 
vate injury,  or,  in  other  words,  what  injuries  are  cognizablCi  and  how  redressed, 
in  each  respective  species  of  courts. 

First,  then,  of  courts  of  justice.  And  herein  we  will  consider,  firsts  their 
nature  and  incidents  in  general;  and  then,  the  several  species  of  them,  erected 
and  acknowledged  by  the  laws  of  England. 

A  court  is  denned  to  be  a  place  wherein  justice  is  judicially  administered,  (ft) 
And,  as  by  our  excellent  constitution  the  sole  executive  power  of  the  laws  is 
vested  in  the  person  of  the  king,  it  will  follow  that  all  courts  of  justice  which 
r*24l  ^^^**^^®  medium  by  which  he  administers  the  laws,  are  derived  from  the 
*■  J  power  of  the  crown,  {c)  For,  whether  created  by  act  of  parliament,  or 
letters  patent,  or  subsisting  by  prescription  (the  only  methods  by  which  any 
courts  of  judicature  {d)  can  exist),  the  king's  consent  in  the  two  former  is 
expressly,  and  in  the  latter  impliedly  given.  In  all  these  courts  the  king  is 
supposea  in  contemplation  of  law  to  be  always  present;  but  as  that  is  in  fact 
impossible,  he  is  there  represented  by  his  judges,  whose  power  is  only  an 
emanation  of  the  royal  prerogative. 

For  the  more  speedy,  universal,  and  impartial  administration  of  justice  be- 
tween subject  and  subject,  the  law  hath  appointed  a  prodigious  variety  of 
courts,  some  with  a  more  limited,  others  witn  a  more  extensive,  jurisdiction; 
some  constituted  to  inquire  only,  others  to  hear  and  determine;  some  to  deter- 
mine in  the  first  instance,  others  upon  appeal  and  by  way  of  review.  All  these 
in  their  turns  will  be  taken  notice  of  in  their  respective  places:  and  I  shall 
therefore  here  only  mention  one  distinction,  that  runs  throughout  them  all, 
viz.:  that  some  of  them  are  courts  of  record^  others  not  of  record.  A  court 
of  record  is  that,  where  the  acts  and  judicial  proceedings  are  enrolled  in  parch- 
ment for  a  perpetual  memorial  and  testimony:  which  rolls  are  called  the 
records  of  the  court,  and  are  of  such  high  and  supereminent  authority,  that 
their  truth  is  not  to  be  called  in  question.  For  it  is  a  settled  rule  and  maxim 
that  nothing  shall  be  averred  against  a  record,  nor  shall  any  plea,  or  even 
proof,  be  admitted  to  the  contrary,  {e)  (1)  And  if  the  existence  of  a  record 
be  denied,  it  shall  be  tried  by  nothing  but  itself:  that  is,  upon  bare  inspection 
whether  there  be  any  such  record  or  no;  else  there  would  be  no  end  of  dis- 
putes. But,  if  there  appear  any  mistake  of  the  clerk  in  making  up  such 
record,  the  court  will  direct  him  to  amend  it.  All  courts  of  record  are  the 
king's  courts,  in  right  of  his  crown  and  royal  dignity,  (/)  and  therefore  no 
other  court  hath  authority  to  fine  or  imprison ;  so  that  the  very  erection 
r  ^tnr  1  *of  a  ucw  jurisdictiou  with  the  power  of  fine  or  imprisonment  makes  it 
^  -I  instantly  a  court  of  record,  {g)  A  court  not  of  record  is  the  court  of 
a  private  man;  whom  the  law  will  not  intrust  with  any  discretionary  power 
over  the  fortune  or  liberty  of  his  fellow  subjects.    Such  are  the  courts-oaron 

(6)  Co.  Litt.  68.  (c)  See  Book  I,  oh.  t7.  (d)  Co.  LItt  seo. 

(0)  Co.  UVL  sea  (/)  Finofa,  L.  28t  ig)  Salk.  SOO.    IS  Mod.  SSSL 

(1)  A  jud^ent  is  void  If  the  court  which  assumed  to  render  it  had  no  Jurisdiction.    But 

generally  it  is  not  competent  to  show  a  want  of  Jurisdiction  in  opposition  to  the  recitals  in 
le  record.  Whether,  where  a  judgment  rendered  in  oae  state  is  brought  into  controversy 
in  another,  it  is  competent  to  show  a  want  of  Jurisdiction  in  contradiction  of  the  record,  is 
in  dispute  upon  the  authorities.  See  Starbuck  v.  Murray,  5  Wend.,  148;  Hall  v.  Williams, 
6  Pick.  233;  Bradshaw  v.  Heath,  13  Wend.,  407;  Gleason  v.  Dodd,  4  Met.,  833;  Norwood 
V.  Cobb,  d4  Texas,  561;  which  allow  such  evidence,  and  Newcomb  v.  Peck,  17  Yt,  302; 
Wilcox  V.  Eassick,  2  Mich.,  165:  Bimelar  v.  Dawson,  5  111..  536;  RoberU  v.  Caldwell,  5 
Dana,  512,  and  Lincoln  v.  Tower.  2  McLean,  473,  which  exclude  it  The  recent  case  of 
Enowles  v.  Gas  Light  Co.,  19  Wall.,  68,  admits  of  such  evidence. 
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incident  to  every  manor,  and  other  inferior  jurisdictions:  where  the  proceed- 
ings are  not  enrolled  or  recorded;  bat  as  well  their  existence  as  the  truth  of 
the  matters  therein  contained  shall)  if  disputed,  be  tried  and  determined  hj  a 
jury.  These  courts  can  hold  no  plea  of  matters  cognizable  by  the  common 
law,  unless  under  the  value  of  40«.,  nor  of  any  forcible  injury  whatsoever,  not 
having  any  process  to  arrest  the  person  of  the  defendant.  (A)  (2) 

In  every  court  there  must  be  at  least  three  constituent  parts,  the  actoVf  reus^ 
and  judex;  the  actoVy  or  plaintiff,  who  complains  of  an  injury  done;  the  reuSy 
or  defendant,  who  is  called  upon  to  make  satisfaction  for  it;  and  the  Judex,  or 
ludicial  power,  which  is  to  examine  the  truth  of  the  fact,  to  determine  the 
law  arising  upon  that  fact,  and  if  any  injury  appears  to  have  been  done,  to 
ascertain  and,  by  its  officers,  to  apply  the  remedy.  It  is  also  usual  in  the 
superior  courts  to  have  attorneys  and  advocates,  or  counsel,  as  assistants. 

An  attorney-at-law  answers  to  the  procurator^  or  proctor,  of  the  civilians 
and  canonists.  (»)  And  he  is  one  who  is  put  in  the  place,  stead,  or  turn  of 
another,  to  manage  his  matters  of  law.  Formerly  every  suitor  was  obliged 
to  appear  in  person  to  prosecute  or  defend  his  suit  (according  to  the  old 
Gothic  constitution),  (k)  unless  by  special  license  unaer  the  king's  letters 
patent.  (/)  This  is  still  the  law  in  criminal  cases.  (3)  And  an  idiot  cannot  to 
this  day  appear  by  attorney,  but  in  person,  (m)  for  he  hath  not  discretion  to 
enable  him  to  appoint  *a  proper  substitute :  and  upon  his  being  r  ntng  i 
brought  before  the  court  in  so  defenceless  a  condition,  the  judges  are  *-  ^ 
bound  to  take  care  of  his  interests,  and  they  shaN  admit  the  best  plea  in  his 
behalf  that  any  one  present  can  suggest  (n)  But  as  in  the  Roman  law,  *'  cum 
dim  in  usu  fuiesety  aUeriua  nomine  agi  nonposse^  sed,  quia  hoc  non  minimam 
incommoditatem  habebat,  coeperunt  homines  per  procuratorea  Utigare,^^  (o)  so 
with  us  upon  the  same  principle  of  convenience,  it  is  now  permitted  in  general, 
by  divers  ancient  statutes,  whereof  the  first  is  statute  Westm.  2,  c.  10,  that 
attorneys  may  be  made  to  prosecute  or  defend  an  action  in  the  absence  of 
the  parties  to  the  suit.  These  attorneys  are  now  formed  into  a  regular  corps; 
they  are  admitted  to  the  execution  of  their  office  by  the  superior  courts  of 
Westminster-hall;  and  are  in  all  points  officers  of  the  respective  courts  in 
which  they  are  admitted;  and,  as  they  have  many  privileges  on  account  of 
their  attendance  there,  so  they  are  peculiarly  subject  to  the  censure  and 
animadversion  of  the  judges.  (4)     No  man  can  practice  as  an  attorney  in  any 

Ih)  8  Inst.  811. 

(0  Pope  Boniface  Vm,  in  6  Deental^  1. 8, 1. 16,  }  8,  speaks  of  ^* procuratoHbuM^  qui  <n  aliquUnu  parti- 
Mm  attornati  nuncupanturj*^ 

(fc)  Stiernhook  de  jure  Ooth.  1. 1,  &  0.  (I)  F.  N.  B.  25. 

(m)  F.  N.  B.  27,  (n)  Bro.  Abr,  t.  idiot,  1.  (o)  Inst  4  tit  10. 

(2)  The  courts  not  of  record  in  the  United  States,  as  well  as  the  superior  courts,  are  the 
creatures  of  statute,  and  are  held  by  officers  elected  or  appointed  for  the  purpose.  But 
they  are  not  in  any  proper  sense  the  courts  of  private  men,  and  some  of  them  are  vested 
with  large  powers,  and  trv  cases  in  the  common  law  mode,  with  jury.  Courts  of  justices 
of  the  peace  in  the  several  states  are  generally  held  not  to  be  courts  of  record. 

(3)  Kow  in  England  a  full  defense  is  allowed  to  be  made  by  counsel  in  all  cases  of  felony. 
See  statute  6  and  7  Wm.  IV,  c.  114.  It  is  allowed  also  in  the  United  States  in  all  cases, 
civil  and  criminal. 

(4)  Upon  the  general  power  of  the  court  to  deal  summarily  with  attorneys,  see  In  re 
Austin  ei  al,,  6  Rawle,  202;  S.  C,  28  Am.  Dec.,  657;  Matter  of  Mills,  1  Mich.,  392;  In  re 
Percy,  86  N.  Y..  651;  Matter  of  Blake,  8  El.  and  El.,  34;  Walker  v.  State.  4  W.  Va  ,  749; 
Beene  v.  State,  22  Ark..  149;  Dickens'  Case,  67  Penn.  St.,  169;  Bradley  v.  Fisher,  13  Wall., 
889i  A  person  appearing  as  attorney  is  presumed  to  have  due  authoi  iiy.  Lagow  v.  Patter- 
son. 1  Blackf.,  827;  Osborne  v.  Bank  of  U.  S.,  9  Wheat.,  738;  Hamilton  v.  Wright,  37  N. 
T.,  602.  Having  been  connected  on  one  side  he  will  not  be  permitted  to  engage  on  the 
other.  Cholmondeley  v.  Clinton,  19  Vesey.  261;  Wilson  v.  State,  16  Ind.,  393;  Goulden 
V.  State,  11  QfL,  47.  He  will  be  liable  to  his  client  for  any  damages  sustained  by  the  latter 
in  consequence  of  his  negligence,  misconduct  or  disobedience  of  instructions.  Wilcox  v. 
Plummer,  4  Pet,  174;  Holmes  v.  Peck,  1  R.  I.,  242;  Reilly  v.  Cavanaugh,  29  Ind.,  435. 
A  purchase  made  byhim  of  his  client  of  the  subject  matter  of  an  existing  litigation 
will  not  be  upheld.  Wood  v.  Downer,  18  Vesey,  119;  Jackson  v.  Eetcham,  8  jfohns.,  479; 
West  V.  Raymond,  21  Ind.,  805. 
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of  Ihofle  oourts,  out  such  as  is  admitted,  and  sworn  an  attorney  of  that  par- 
ticular court:  an  attorney  of  the  court  of  king's  bench  cannot  practice  in  the 
court  of  common  pleas;  nor  vice  versa.  To  practice  in  the  court  of  chancery 
it  is  also  necessary  to  be  admitted  a  solicitor  therein:  and  by  the  statute  22 
Geo.  n,  c.  46,  no  person  shall  act  as  an  attorney  at  the  court  of  quarter  ses- 
sions, but  such  as  has  been  regularly  admitted  in  some  superior  court  of 
record.  So  early  as  the  statute  4  Henry  IV,  c.  18,  it  was  enacted,  that  attor- 
neys should  be  examined  by  the  judges,  and  none  admitted  but  such  as  were 
virtuous,  learned,  and  sworn  to  do  their  duty.  And  many  subsequent  statutes 
{p)  have  laid  them  under  farther  regulations. 

Of  advocates,  or  (as  we  generally  call  them)  counsel,  there  are  two  species 
or  degrees;  barristers,  and  Serjeants.  The  former  are  admitted  after  a  con- 
siderable period  of  study,  or  at  least  standing,  in  the  inns  of  court;  (g)  and  are 
r  *27  1  ^^  ^^^  ^^^  books  ^styled  apprentices,  apprerUicii  ad  legem^  being  looked 
^  ^  upon  as  merely  learners,  and  not  qualified  to  execute  the  full  office  of 
an  advocate  till  they  were  sixteen  years  standing;  at  which  time,  according  to 
Fortescue,  (r)  they  might  be  called  to  the  state  and  degree  of  Serjeants,  or 
eerviefites  ad  legem.  How  ancient  and  honorable  this  state  and  degree  is,  with 
the  form,  splendour,  and  profits  attending  it,  hath  been  so  fully  displayed  by 
many  learned  writers,  (a)  that  it  need  not  be  here  enlarged  on.  I  shall  only 
observe,  that  Serjeants  at  law  are  bound  by  a  solemn  oath  {t)  to  do  their  duty 
to  their  clients,  and  that  by  custom  (k)  the  judges  of  the  courts  of  Westmin- 
ster are  always  admitted  into  this  venerable  order,  before  they  are  advanced 
to  the  bench;  the  original  of  which  was  probably  to'qualify  t)iQ puisne  barons 
of  the  exchequer  to  become  justices  of  assize,  according  to  the  exigence  of  the 
statute  of  14  Edw.  HI,  a  16.  From  both  these  degrees  some  are  usually  se- 
lected to  be  his  majesty's  counsel  learned  in  the  law;  the  two  principal  of  whom 
are  usually  called  his  attorney,  and  solicitor  general.  The  first  king's  counsel, 
under  the  degree  of  serjeant,  was  Sir  Francis  Bacon,  who  was  made  so  honoris 
causOj  without  either  patent  or  fee;  {w)  so  that  the  first  of  the  modem  order 
(who  are  now  the  sworn  servants  of  the  crown,  with  a  standing  salary)  seems  to 
have  been  Sir  Francis  North,  afterwards  lord  keeper  of  the  great  seal  to  King 
Charles  II.  (a;)  These  king's  counsel  answer,  in  some  measure,  to  the  advo- 
cates of  the  revenue,  advocati  fisciy  among  the  Romans.  For  they  must  not 
be  employed  in  any  cause  agamst  the  crown  without  special  license ;  (5)  in 
which  restriction  they  agree  with  the  advocates  of  the  fisc  :  (y)  but  in  the  im- 
perial law  the  prohibition  was  carried  still  further,  and  perhaps  was  more  for 
the  dignity  of  the  sovereign:  for,  excepting  some  peculiar  causes,  the  fiscal 
r  *28 1  ^^^^^^^^  "ViQYQ  not  permitted  to  be  at  all  concerned  *in  private  suits 
^  -I  between  subject  and  subject,  (z)  A  custom  has  of  late  years  prevailed 
of  granting  letters  patent  of  precedence  to  such  barristers  as  the  crown  thinks 
proper  to  honour  with  that  mark  of  distinction,  whereby  they  are  entitled  to 
such  rank  and  pre-audience  (a)  as  are  assigned  in  their  respective  patents;  some- 

f8JaaI.a7.    ISQeo.  I,a.9a    SOeo.  ILo.18.    88  000.11,0.48.    98  Qoo.  H,  o.  88^ 
See  Book  I,  introdua  |  L  ir)  De  LL  o.  60. 

Fortesc.  ihtd,    10  Rep.  pref.    Dud^.  Orig.  Jurid.    To  which  may  be  added  a  tract  by  the  late  8er> 
jeant  Wynne,  printed  In  1766,  entitled  ^ObeerratlODa  touching  the  antiquity  and  dignity  ox  the  degree  oi 
Serjeant  at  law.** 
(()  8  Inst  810.  (II)  Forteec.  a  6a  (w)  See  his  lettan,  880. 

(a)  See  hia  life  by  Rcwer  North.  87.  (y)  Ood.  8,  9,  1.  (s)  Ibid.  8,  7, 18. 

(a)  Pre-audience  in  the  courts  is  reckoned  oi  so  much  consequence,  that  it  may  not  be  amiss  to  sabjoia 
a  short  table  of  the  precedence  which  usually  obtains  among  the  practiaers: 
1.  The  king*s  premier  serieant  (so  constituted  by  special  patent.)  (6) 
8l  The  king*s  ancient  serjeaut,  or  the  eldest  among  the  ldng*s  seneantc 
8.  The  klng*s  adTocate  general, 
4.  The  klng*s  attomey-generaL  (6) 
6.  The  king*s  soUoitorgeneraL  (0) 

(5)  The  license  to  defend  a  prisoner  Is  never  refused,  but  some  expense  must  be  incurred 
in  obtaining  it 

(6)  The  king's  attorney  and  solicitor-general  now  take  precedence  of  the  king's  premier 
aergeant 

16 


Chap.  8.]  AXTORKBYS  AKD  CoUNSEL.  23 

times  next  after  the  king's  attomey-generaly  but  usoally  next  after  bis  majesty's 
coansel  tben  being.  These  (as  well  as  the  queen's  attorney  and  solicitor-gen- 
eral), (b)  rank  promiscuously  with  the  king^s  counsel,  and  together  with  them 
sit  within  the  bar  of  the  respective  courts ;  but  receive  no  salaries,  and  are  not 
sworn;  and  therefore  are  at  liberty  to  be  retained  in  causes  against  the  crown. 
And  all  other  Serjeants  and  barristers  indiscriminately  (except  in  the  court  of 
common  pleas,  where  only  Serjeants  are  admitted)  (7)  may  take  upon  them  the 
protection  and  defence  of  any  suitors,  whether  plaintiff  or  defendant;  who  are 
therefore  called  their  eltentSy  like  the  dependents  upon  the  ancient  Roman 
orators.  Those  indeed  practiced  pratis^  for  honor  merely,  or  at  most  for  the 
sake  of  gaining  influence  :  and  so  likewise  it  is  established  with  us,  (e)  that  a 
coansel  can  maintain  no  action  for  his  fees;  which  are  given,  not  as  loeatio  vel 
eonduetiOj  but  as  quiddam  honorarium ;  not  as  a  salary  or  hire,  but  as  a  mere 
gratnity,  which  a  counsellor  cannot  demand  without  doing  wrons  to  his  repu- 
tation: {d)  (8)  as  is  also  laid  down  with  regard  to  advocates  in  the  civil  law, 
(tf)  whose  honorarium  was  directed  by  a  decree  of  the  senate  not  to  exceed  in 
any  case  ten  thousand  sesterce?,  *or  about  80/.  of  English  money.  {/)  r  •ng  1 
And,  in  order  to  encourage  due  freedom  of  speech  in  the  lawful  de-  *-  -* 
fence  of  their  clients,  and  at  the  same  time  to  give  a  check  to  the  unseemly 
licentiousness  of  prostitute  and  illiberal  men  (a  few  of  whom  ma^  sometimes 
insinuate  themselves  even  into  the  most  honourable  professions),  it  hath  been 
holden  that  a  counsel  is  not  answerable  for  any  matter  by  him  spoken,  relative 
to  the  cause  in  hand,  and  suggested  in  his  client's  instructions ;.  although  it 
should  reflect  upon  the  reputation  of  another,  and  even  prove  absolutely 
groundless;  but  if  he  mentions  an  untruth  of  his  own  invention,  or  even  upon 
mstructions  if  it  be  impertinent  to  the  cause  in  hand,  he  is  then  liable  to  an 
action  from  the  party  injured.  (^)  (9)  And  counsel  guilty  of  deceit  or  collu- 
sion are  punishaole  by  the  statute  Westm.  1,  3  Edw.  I,  c.  28,  with  imprison- 
ment for  a  year  and  a  day,  and  perpetual  silence  in  the  courts  ;  a  punishment 
still  sometimes  inflicted  for  gross  misdemeanors  in  practice.  (A) 

S.  The  kingr'B  Serjeants. 

7.  The  king*B  counsel,  with  the  queen's  attorney  and  solicitor. 

8.  SerjeantM  at  law. 

9.  The  recorder  of  London. 
IQ.  Advocates  of  the  eivO  law. 
11.  Banisters 

In  the  courts  of  exchequer  two  of  the  most  experienced  barristers,  ealled  the  posf-man  and  the  tub- 
man  (from  the  places  In  which  thej  sit)  have  also  a  precedence  in  motions. 
ib)  SekL  tit.  Kan.  1,  tt,  7. 

(c)  Daris pref .  «.    1  Ch.  Bep.  881  (d)I>aT]sSa.  (<-)  ^/.  11,  6. 1. 

(/)Tac.ann.<.  1,11,7.  (a)  Oro.  Jao.  90.  (A)  Sir  T.  Baym.  87S. 


^ 


This  is  no  longer  the  case. 

^8)  In  the  United  States  a  counsellor  Is  not  onlj  entitled  to  stipulate  for  a  reasonable  fee, 
but  he  may  recover  upon  the  client's  implied  promise  to  pay  a  reasonable  compensation. 
In  the  state  of  New  Jersey,  however,  the  rule  appears  to  be  otherwise.  Boeley  ▼.  Crane, 
18  N.  J.,  aS;  Van  Atto  t.  McElnney's  Ez'rs,  19  N.  J.,  285. 

It  has  been  held  that  if  an  attorney  renders  a  bill  on  the  understanding  that  it  is  to  be 
immediately  paid,  and  the  client  disputes  it,  and  compels  its  collection  by  legal  proceedings, 
the  attorney  is  not  bound  by  the  bill  rendered,  but  may  recover  what  the  evidence  shows 
the  services  to  be  reasonably  worth.    Romeyn  t.  Campau,  17  Mich.,  827. 

Physicians  also  in  the  United  States  may  recover  upon  an  implied  promise  to  pay  reason- 
able fees.    See  Ordronauz,  Juris,  of  Med.,  40. 

(9)  See  McMillian  v.  Birch,  1  Binn.,  178;  Hoar  v.  Wood,  8  Met,  108;  Ring  v.  Wheeler,  7 
Oyw.,  725;  Hastings  v.  Lusk,  22  Wend.,  410;  Oarr  T.  Seiden,  4  N.  Y.,  91 ;  Jennings  v.  Paine, 
4  Wia.,  858;  Cooley  Const  Lim.,  448. 

Vol.  DL— «  17 


dC  FaBJUO  Cousxs  or  Cokhon  Law  Ain>  Equitt.  [BookJIL 


CHAPTER  rv. 

OP  THE   PUBLIC  COURTS  OF    COMMON   LAW  AND 

EQUITY. 

Ws  are  next  to  consider  the  several  species  and  distinctions  of  courts  of  jas^ 
tice,  which  are  acknowledged  and  used  in  this  kinir'l'^m.  And  iho^e  are,  either 
such  as  are  of  public  and  general  jurisdiction  thronghont  the  whole  realm;  or 
such  as  are  only  of  a  private  and  special  jurisdiction  in  some  particular  parts 
of  it.  Of  the  former  there  are  four  sorlb;  the  universally  established  courts 
of  common  law  and  equity;  the  ecclesiastical  courts;  thu  courts  military;  and 
courts  maritime.  And,  first,  of  such  public  courts  as  are  courts  of  common  law 
and  equity.  (1) 

,  * 

(1)  This  seems  an  appropriate  place  in  which  to  note  the  very  great  changes  which  have 
recently  been  made  in  the  English  Judicial  system,  in  the  creation  of  the  supreme  court  of 
judicature,  and  the  merger  therein  of  the  several  ancient  courts. 

By  the  Judicature  acts  of  1873  and  1875,  the  supremo  court  of  Judicature  is  (o  consist  of 
two  permanent  divisions,  the  high  court  of  justice  and  the  court  of  appeal.  An  appeal 
will  lie  from  the  high  court  of  Justice  to  the  court  of  appeal,  and  from  the  court  of  appeal 
to  the  house  of  lords.  Two  lords  of  appeal  in  ordinary  are  appointed  to  aid  the  house  of 
lords  in  determining  appeala  They  hold  the  title  of  baron  for  life  only,  and  have  a  salary 
of  £(5,000  per  annum.  The  house  of  lords  may  now  sit  for  hearinj^  appeals  during  the  pro- 
rogation  and  dissolution  of  parliament  The  lords  of  appeal  consist  of  the  lord  chancellor, 
the  lords  of  appeal  in  ordinary,  and  those  peers  who  have  held  "high  Judicial  ofllce.*'  Three 
lords  of  appeal  must  be  present  in  hearing  every  case. 

The  high  court  of  Justice  has  original  jurisdiction,  with  appellate  Jurisdiction  from  the 
inferior  courta  It  has  the  Jurisdiclion  formerly  exercised  oy  the  court  of  chancery,  the 
three  common  law  courts,  the  courts  of  admiralty,  probate  and  divorce,  the  courts  of  pleas 
at  Lancaster  and  Durham,  and  the  courts  created  by  commissions  of  assize,  oyer  and  termi- 
ner, and  gaol  delivery.  It  consists  of  five  divisions:  1.  the  chancery  division;  2.  the 
queen's  bench  division;  8.  the  common  pleas  division;  4.  the  exchequer  division,  and  6.  the 
probate,  divorce  and  admiralty  division.    In  1881  the  queen's  bench  division,  the  common 

Elea<i  division  and  the  exchequer  division  were  consolidated  into  one,  called  the  queen's 
ench  division. 

The  court  of  appeal  exercises  appellate  Jurisdiction  corresponding  to  that  exercised  l^ 
the  court  of  appeal  in  chancery,  exchequer  chamber,  the  court  of  the  lord  warden  of  the 
stannaries,  and  the  appellate  Jurisdiction  of  the  Judicial  committee  in  admiralty  and  heresy 
matters.  It  consists  of  the  lord  chancellor  as  its  president,  the  lord  chief  justice  of  Eng- 
land, the  master  of  the  rolls,  and  six  other  iudges.  The  court  may  be  divided  into  divis- 
ions by  its  president,  but  every  appeal  must  be  heard  by  at  least  three  judges. 

By  11  and  12  Vict,  c.  78,  the  court  of  crown  cases  reserved  was  established  for  hearing 
such  questions  of  law  in  criminal  trials  as  should  be  remitted  to  them  by  the  trial  Judee. 
There  was  no  appeal  from  its  Judgment.  These  cases  are  now  to  be  heard  by  at  least  five 
of  the  Judges  of  the  high  court  of  Justice. 

The  high  court  of  admuralty  has  Jurisdiction  over  all  maritime  causes,  that  is,  injuries 
occurring  on  the  high  seas.  It  has  an  instance  Jurisdiction  and  in  time  of  war  a  prize  Jur- 
isdiction. The  independent  criminal  Jurisdiction  of  this  court  has  been  taken  away  and 
conferred  upon  the  common  law  courts,  but  thejudge  of  the  admiralty  court  may  still  sit 
with  the  commissioners  of  oyer  and  terminer,  vice  admiralty  courts  are  established  in  the 
English  colonies  and  foreign  possessions. 

A  court  for  divorce  and  matrimonial  causes  was  created  by  20  and  21  Vict.,  c.  85.  The 
court  has  Jurisdiction  over  suits  for  dissolution  of  marrli^es.  for  Judicial  separedon,  for 
nullity  of  marriage,  for  restitution  of  conjugal  rights,  and  for  jactitation  of  marriage.  The 
ludgoof  the  court  of  probate  is  the  judge  ordinary  of  this  court.  Questions  of  fact  may 
be  tried  before  the  court  itself  or  before  a  Jury.  An  appeal  lies  from  the  Judge  ordinaiy  to 
the  full  court 

The  probate  court  had  conferred  upon  it  by  statute  in  1857  the  Jurisdiction  over  testa- 
mentary matters  formerly  exercised  by  the  ecclesiastical  courts.  The  courts  of  admiralty, 
probate  and  divorce  now  constitute  one  of  the  divisions  of  the  high  court  of  Justice. 

The  Judicial  committee  of  the  privy  council  is  the  ultimate  court  of  appeal  from  the 
18 
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The  policy  of  our  ancient  constitution,  as  regulated  and  established  by  the 
great  Alfred,  was  to  bring  justice  home  to  every  man's  door,  by  constituting 
as  many  courts  of  judicature  as  there  are  manors  and  townships  in  the  king- 
dom; wherein  injuries  were  redressed  in  an  easy  and  expeditious  manner,  by 
the  suffrage  of  neighbours  and  friends.  These  little  courts,  however,  com- 
municated with  others  of  a  larger  jurisdiction,  and  those  with  others  of  a  still 
greater  power;  ascending  gradnallv  from  the  lowest  to  the  supreme  courts, 
which  were  respectively  constituted  to  correct  the  errors  of  the  inferior  ones, 
and  to  determine  such  causes  as,  by  reason  of  their  weight  and  difficulty,  de« 
manded  a  more  solemn  discussion.  *The  course  of  justice  flowing  in  r^i^-rt 
large  streams  from  the  king,  as  the  fountain,  to  his  superior  courts  of  *-  -■ 
record;  and  being  then  subdivided  into  smaller  channels,  till  the  whole  and 
every  part  of  the  kingdom  were  plentifully  watered  and  refreshed.  An  insti- 
tution that  seems  highly  agreeable  to  the  dictates  of  natural  reason,  as  well  as 
of  more  enlightened  policy;  bei'ng  equally  similar  to  that  which  prevailed  in 
Mexico  and  Peru  before  they  were  discovered  by  the  Spaniards,  and  to  that 
which  was  established  in  the  Jewish  republic  by  Moses.  In  Mexico  each  town 
and  province  had  its  proper  judges,  who  heard  and  decided  causes,  except  when 
the  point  in  litigation  was  too  intricate  for  their  determination ;  and  then  it  was 
remitted  to  the  supreme  court  of  the  empire,  established  in  the  capital,  and 
consisting  of  twelve  judges. (a)  Pern,  according  to  Gracilasso  de  Vega  (an 
historian  descended  from  the  ancient  Inoas  of  that  country),  was  divided  into 
small  districts  containing  ten  families  each,  all  registered  and  under  one  mag- 
istrate; who  had  authority  to  decide  little  differences  and  punish  petty  crimes. 
Five  of  these  composed  a  higher  class  of  Jlfti/  families;  and  two  of  these  last 
composed  another,  called  a  hundred.  Ten  hundreds  constituted  the  largest 
division,  consisting  of  a  thousand  families;  and  each  division  had  its  separate 
judge  or  magistrate,  with  a  proper  degree  of  subordination.  (6)  In  like  man- 
ner we  read  of  Moses,  that,  finding  the  sole  administration  of  justice  too  heavy 
for  him,  he  ''chose  able  men  out  of  all  Israel,  such  as  feared  God,  men  of  truth, 
hating  covetousness;  and  made  them  heads  over  the  people,  rulers  of  thousands 
rulers  of  hundreds,  rulers  of  fifties,  and  rulers  of  tens;  and  they  judged  the 
people  at  all  seasons;  the  hard  causes  they  brought  unto  Moses;  but  every  small 
matter  they  judged  themselves."fc)  These  inferior  courts,  at  least  the  name 
and  form  of  them,  still  continue  m  our  legal  constitution:  but  as  the  superior 
courts  of  record  have  in  practice  obtained  a  concurrent  original  jurisdiction 
with  these,  and  as  there  is,  besides,  a  power  of  removing  plaints  or  actions  thi- 
ther from  all  the  inferior  jurisdictions;  upon  these  accounts  (amongst  others) 
it  has  happened  that  *these  petty  tribunals  have  fallen  into  decay,  and  r«oQ-| 
almost  into  oblivion;  whether  for  the  better  or  the  worse,  may  be  mat-   ^      -■ 

(o)  Mod.  Ua.  Hist.  xxxrUi,  4m,         (5)  Mod.  Un.  Hist,  zzxiz,  14.         (0)  Exod.  o.  IflL 

courts  of  the  various  colonies  and  dependencies  of  Great  Britain  and  tlie  ecclesiastical 
courts.    The  ecclesiastical  courts  have  now  virtually  lost  their  jurisdiction  in  civil  cases. 

The  county  courts  have  jurisdiction  in  personal  actions  where  the  amount  involved  does 
not  exceed  £50.  and  in  ejectment  where  .the  annual  value  of  the  land  does  not  exceed  £30. 
In  18^  an  equitable  iurisdiction  was  conferred  upon  them.  8ome  of  them  have  also  juris- 
diction in  probate,  admiralty  and  bankruptcy  cases.  There  are  fifty -eight  county  courts  in 
England,  and  their  jurisdiction  is  concurrent  with  the  superior  courts,  but  if  a  case  which 
might  have  been  begun  in  the  county  court  is  commenced  in  the  superior  court,  costs  will 
generallv  be  denied  to  the  plaintiff.  The  Judge  of  the  countv  court  may  determine  mat- 
ters of  fact  as  well  as  of  law.  An  appeal  Ues  to  the  divisional  courts  of  the  high  court  of 
justice. 

Justices  of  the  peace  possess  preliminary  jurisdiction  in  criminal  cases.  They  commit 
prisoners  for  trial  at  quarter  sessions  or  assize,  and  may  punish  petty  offenses  summarily. 
They  are  required  to  possess  a  certain  amount  of  property,  and  except  in  the  larger  cities  and 
towns  serve  gratuitously. 

Criminal  cases  are  heard  by  either  a  judge  of  the  high  court,  the  court  of  quarter 
dons  in  cotmties,  or  the  recorder  in  corporate  towns  and  cities.  The  court  of  quarter 
lions  or  the  recorder  cannot  impose  a  greater  sentence  than  seven  years  penal  servitude. 
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ter  of  some  specnlation,  when  we  consider  on  the  one  hand  the  increase  of  ex- 
pense and  delay,  and  on- the  other  the  more  able  and  impartial  decision,  that^ 
lollow  from  this  change  of  jurisdiction. 

The  order  I  shall  observe  in  discoursing  on  these  several  courts,  constituted 
for  the  redress  of  civil  injuries  (for  with  those  of  a  jurisdiction  merely  criminal 
I  shall  not  at  present  concern  myself),  will  be  by  beginning  with  the  lowest, 
and  those  whoso  jurisdiction,  though  public  and  generally  dispersed  through- 
oat  the  kingdom,  is  yet,  (with  regard  to  each  particular  court)  confined  to 
very  narrow  limits;  and  so  ascending  gradually  to  those  of  the  most  extensive 
and  transcendent  power. 

I.  The  lowest,  and  at  the  same  time  the  most  expeditious,  court  of  justice 
known  to  the  law  of  England,  is  the  court  of  pi^oncirey  ctiria pedis  piUverizati; 
00  called  from  the  dusty  feet  of  the  suitors:  or,  according  to  Sir  Edward  Coke, 
{d)  because  justice  is  there  done  as  speedily  as  dust  can  fall  from  the  foot; — 
upon  the  same  principle  that  justice  amon^  the  Jews  was  administered  in  the 
gate  of  the  city  (e)  that  the  proceedings  might  bo  the  more  speedy,  as  well  as 
public  But  the  etymology  given  us  by  a  learned  modern  writer  {/)  is  much 
more  ingenious  and  satisfactory;  it  being  derived,  according  to  him,  from 
pied pttldremix,  (a  pedlar,  in  old  French),  and  therefore  signifying  the  court  of 
such  petty  chapmen  as  resort  to  fairs  or  markets.  It  is  a  court  of  record,  in- 
cident to  every  fair  and  market;  of  which  the  steward  of  him  who  owns  or 
has  the  toll  of  the  market,  is  the  judge;  and  its  jurisdiction  extends  to  admin- 
ister justice  for  all  commercial  injuries  done  in  that  very  fair  or  market,  and 
not  in  any  preceding  one.  So  that  the  injury  must  be  done,  complained  of, 
heard,  and  determined,  within  the  compass  of  one  and  the  same  day,  unless 
r*^')!  ^'^^  ^^^^  continues  longer.  The  court  hath  cognizance  of  *all  matters 
I-  -^  of  contract  that  can  possibly  arise  within  the  precinct  of  that  fair  or 
market;  and  the  plaintiff  must  make  oath  that  the  cause  of  action  arose  there. 
(g)  From  this  court  a  writ  of  error  lies,  in  the  nature  of  an  appeal,  to  the 
oouils  at  Westminster;  (h)  which  are  now  also  bound  by  the  statute  19  Geo. 
III.,  c.  70,  to  issue  writs  of  execution,  in  aid  of  its  process,  after  judgment, 
where  the  person  or  effects  of  the  defendant  are  not  within  the  limits  of  this 
inferior  jurisdiction;  which  may  possibly  occasion  the  revival  of  the  practice 
and  proceedings  in  these  courts,  which  are  now  in  a  manner  forgotten.  The 
reason  of  their  origional  institution  seems  to  have  been,  to  do  justice  expedi- 
tiously among  the  variety  of  persons  that  resort  from  distant  places  to  a  fair 
or  market;  since  it  is  probable  that  no  other  inferior  court  might  be  able  to 
serve  its  process,  or  execute  its  judgments,  on  both  or  perhaps  either  of  the 
parties;  and  therefore  unless  this  court  had  been  erected,  the  complainant 
must  necessarily  have  resorted,  even  in  the  first  instance,  to  some  superior 
judicature. 

II.  The  court-baron  is  a  court  incident  to  every  manor  in  the  kingdom,  to 
be  holden  by  the  steward  within  the  said  manor.  This  court-baron  is  of  two 
natures:  {i)  the  one  is  a  customary  court,  of  which  we  formerly  spoke,  (k) 
appertaining  entirely  to  the  copyholders,  in  which  their  estates  are  transferred 
by  surrender  and  admittance,  and  other  matters  transacted  relative  to  their 
tenures  only.  The  other,  of  which  we  now  speak,  is  a  court  of  common  law, 
and  it  is  the  court  of  the  barons,  by  which  name  the  freeholders  were  sometimes 
anciently  called:  for  that  it  is  held  before  the  freeholders  who  owe  suit  and 
service  to  the  manor,  the  steward  being  rather  the  register  than  the  judge. 
These  courts,  though  in  their  nature  distinct,  are  frequently  confounded  to- 
gether. The  court  we  are  now  considering,  viz.:  the  freeholders'  court,  was 
composed  of  the  lord 'a  tenants,  who  were  the  pares  of  each  other,  and  were 
bound  by  their  feudal  tenure  to  assist  their  lord  in  the  dispensation  of  do- 
mestic justice.    This  was  formerly  held  every  three  weeks;  aud  its  most  im- 

Barring:ton*8  obsenrat  on  the  stet.  <87. 
~"  ({\  Co.  Litt.  sei 


(d)  4  Inst.  272.  («)  Ruth,  e.  4.  (/)  Bm 

J)  Stat.  17  Edw.  IV.  c.  8.  {h)  Cro.  KILL  77a. 

)  Book  8,  ch.  4.  ch.  6  and  ch.  S8L 
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portant  business  is  to  determine,  by  writ  of  right,  all  controyersies  relating  to 
the  right  of  lands  within  the  manor.  It  may  also  hold  plea  of  any  personal 
actions,  of  debt,  trespass  on  the  case,  or  the  like,  where  the  debt  or  damages 
do  not  ^amount  to  forty  shillings:  (l)  which  is  the  same  sum,  or  three  r^oji 
marks,  that  bounded  the  jurisdiction  of  the  ancient  Gothic  courts  in  ^  ^ 
their  lowest  instance,  or fierding-courtSy  so  called,  because  four  were  instituted 
within  eyery  superior  district  or  hundred,  (m)  But  the  proceedings  on  a  writ 
of  right  may  be  removed  into  the  county  court  by  a  precept  from  the  sheriff 
called  a  toUj  (n)  ''  quia  toUit  atque  eximit  eausam  e  curia  baronum,^  (o)  (2) 
And  the  proceedings  in  all  other  actions  may  be  removed  into  the  superior 
courts  by  the  king's  writs  of  pon6y  {p)  or  aceedas  ad  curiam^  according  to  the 
nature  of  the  suit,  (q)  After  judgment  given,  a  writ  also  of  false  judgment 
(r)  lies  to  thr courts  at  Westminster  to  rehear  and  review  the  cause,  and  not  a 
writ  of  error;  for  this  is  not  a  court  of  record:  and  therefore  in  some  of  these 
writs  of  removal,  the  first  direction  given  is  to  cause  the  plaint  to  be  recorded, 
recordari  facias  loquelam. 

IIL  A  hundred-court  is  only  a  larger  court-baron,  being  held  for  all  the  in- 
habitants of  a  particular  hundred  instead  of  a  manor.  (3)  The  free  suitors  are 
here  also  the  judges,  and  the  steward  the  registrar,  as  in  the  case  of  a  court- 
baron.  It  is  likewise  no  court  of  record;  resembling  the  former  in  all  points, 
except  that  in  point  of  territory  it  is  of  a  greater  jurisdiction. («)  This  is  said 
by  Sir  Edward  Coke  to  have  been  derived  out  of  the  county  court  for  the  ease 
of  the  people,  that  they  might  have  justice  done  to  them  at  their  own  doors, 
without  any  charge  or  loss  of  time;  {t)  but  its  institution  was  probably  coeval 
with  that  of  hundreds  themselves,  which  were  formerly  observed  (u)  to  have 
been  introduced,  though  not  invented,  by  Alfred,  being  derived  from  the  polity 
of  the  ancient  Germans.  The  centeni^  we  may  remember,  were  the  principal 
inhabitants  of  a  district  composed  of  different  villages,  originally  in  number  a 
hundred^  but  afterwards  only  ^called  by  that  name;  (t^)  and  who  prob-  r^oei 
ably  gave  the  same  denomination  to  the  district  out  of  which  they  were  ^  ^ 
chosen.  Caesar  speaks  positively  of  the  judicial  power  exercised  in  their  hun- 
dred-courts and  courts-baron.  "  Principea  regionum  atque  pagorum  "  (which 
we  may  fairly  construe,  the  lords  of  hundreds  and  manors),  '^  inter  euoe  jus 
dicunty  controversiasque  minuunty  (to)  And  Tacitus,  who  had  examined 
their  constitution  still  more  attentively,  informs  us  not  only  of  the  authority 
of  the  lords,  but  that  of  the  centeni,  the  hundredors,  or  jury ;  who  were  taken  out 
of  the  common  freeholders,  and  had  themselves  a  share  in  the  determination. 
"JSliguntur  in  concUiis  etprincipes,  qui  jura  perpagos  vicosque  reddu?U  :  centeni 
singulis^  ex  plebe  comiteSy  consilium  simtU  et  auctoritas^  culsunt,^^  (x)  This 
hundred-court  was  denominated  hasreda  in  the  Gothic  constitution,  (y)  But 
this  court,  as  causes  are  equally  liable  to  removal  from  hence  as  from  the  com- 
mon court-baron,  and  by  the  same  writs,  and  may  also  be  reviewed  by  writ  of 
false  judgment,  is  therefore  fallen  into  equal  disuse  with  regard  to  the  trial  of 
actions. 

IV.  The  county  court  (4)  is  a  court  incident  to  the  jurisdiction  of  the  sheriff. 
It  is  not  a  court  of  record,  but  may  hold  pleas  of  debt  or  damages  under  the 
value  of  forty  shillings,  (z)  Over  some  of  which  causes  these  inferior  courts 
have,  by  the  express  words  of  the  statute  of  Gloucester,  (a)  a  jurisdiction 

(I)  Finch,  S48.  (m)  Stiemhook  dejure  Ooth.  1. 1,  e.  8.  (n)  F.  N.  B.  8,  4.    See  Appen.  No.  1, 1 1. 

(o)  S  Bep.  preC.  ( p)  See  Append.  No.  I,  f  3.  (a)  F.  N.  B.  4,  70.    Finch.  L.  444. 445. 

(r)  F.  N.  a  16.  («)  Finch,  L.  im.    4  Inst.  267.  (0  ^  Inst.  71.  (u)  Book  I,  p.  1 1^ 

(o)  C^teni  ex  »{nguliM  pagU  9u,nt,  idqite  ipmm  inter  euoe  vocantur;  et,  quod  primo  numems/uit^ 
4am  nomen  et  honor  eti,    Tac.  de  mor.  Cferm.  c  6. 
(w)  De  Bell  GalL  I.  ft,  e.  2^  (x)  De  Morib,  German,  e.  18.  (y)  Stiernhook,  <.  1,  c.  8. 

(s)  4  Inst,  fftft.  (a)  6  Edw.  I,  c.  8. 

(2)  Writs  of  right  are  now  aholished. 

(8)  The  courts-Won  and  hundred-court  have  long  been  obsolete  as  courts  of  civil  juris- 
diction. 
(4)  Yexy  different  county  courts,  created  by  statute,  are  now  in  existence. 

21 


35  Public  Courts  of  Com^ion  Law  and  Equity.   [Book  IIL 

totally  exclasive  of  the  king's  superior  coartB.  For  in  order  to  be  entitled  to 
sue  an  action  of  trespass  for  goods  before  the  king's  justiciars,  the  plaintiff  is 
directed  to  make  affidavit  that  the  cause  of  action  does  really  and  bona  fide 
amount  to  40^.;  which  affidavit  is  now  unaccountably  disused,  {b)  except  in 
the  court  of  exchequer.  The  statute,  also,  43  Eliz.  c.  6,  which  gives  the 
judges  in  many  personal  actions,  where  the  jury  assess  less  damages  tnan  40^., 
r*36l  ^  f>o\vor  to  certify  the  same  and  ^abridge  the  plaintiff  of  his  full  costs, 
^  ^  was  aUo  meant  to  prevent  vexation  by  litigious  plaintiffs;  who,  for 
purposes  of  mere  oppression,  might  be  inclinable  to  institute  suits  in  the 
superior  courts  for  injuries  of  a  trifling  value.  The  county  court  may  also 
hold  plea  of  many  real  actions,  and  of  all  personal  actions  to  any  amount,  by 
virtue  of  a  special  writ  called  hjiisticies;  which  is  a  writ  empowering  the 
sheriff  for  the  sake  of  dispatch  to  do  the  same  justice  in  his  county  court,  as 
might  otherwise  be  bad  at  Westminster,  (o)  The  freeholders  of  the  county 
are  the  real  judges  in  this  court,and  the  sheriff  is  the  ministerial  officer.  The  great 
conflux  of  freeholders,  which  are  supposed  always  to  attend  at  the  county  court 
(which  Spelman  cMs/orum  plebeicBJusticioB  et  thecUrum  comitivcB  potestatis  (d)  is 
the  reason  why  all  acts  of  parliament  at  the  end  of  every  session  were  wont  to  be 
there  published  by  the  sheriff;  why  all  outlawries  of  absconding  offenders  are 
there  proclaimed;  and  why  all  popular  elections  which  the  freeholders  are  to 
make,  as  formerly  of  sheriffs  and  conservators  of  the  peace,  and  still  of  coro- 
ners, verderors,  and  knights  of  the  shire,  must  ever  be  made  in  pleno  comitcUu 
or  in  full  county  court.  By  the  statute  2  Edw.  VI,  c.  25,  no  county  court 
shall  be  adjourned  longer  than  for  one  month,  consisting  of  twenty-eight  days. 
And  this  was  also  the  ancient  usage,  as  appears  from  the  laws  of  King  Edward 
the  elder;  {e)  *'prcBpo8itu8  (that  is,  the  sheriff)  adquartam  circiter  septimanam 
frequentem  popiUi  concionem  celebrate :  cuique  jus  dlcito;  lUesque  smgtdas 
dirimitoJ'*  In  those  times  the  county  court  was  a  court  of  great  dignity  and 
splendour,  the  bishop  and  the  ealdorman  (or  earl),  with  the  principal  men  of 
the  shire  sitting  therein  to  administer  justice  both  in  lay  and  ecclesiastical 
causes.  {/)  But  its  dignity  was  much  impaired,  when  the  bishop  was  prohibited 
and  the  earl  neglected  to  attend  it.  And,  in  modern  times,  as  proceedings  are 
removable  from  hence  into  the  king's  superior  courts,  by  writ  of  pone  or  recor- 
r*q7l  ^^^^9  iff)  ^°  the  same  manner  as  from  ^hundred-courts,  and  courts-baron; 
^  -I  and  as  the  same  writ  of  false  judgment  may  be  had,  in  nature  of  a  writ 
of  error;  this  has  occasioned  the  same  disuse  of  bringing  action  therein. 

These  are  the  several  species  of  common  law  courts,  which,  though  di<^pcrscd 
universally  throughout  the  realm,  are  nevertheless  of  a  partial  jurisdiction,  and 
confined  to  particular  districts:  yet  communicating  with,  and  as  it  were  mem- 
bers of,  the  superior  courts  of  a  more  extended  ana  general  nature;  which  are 
calculated  for  the  administration  of  redress,  not  in  any  one  lordship,  hundred, 
or  county  only,  but  throughout  the  whole  kingdom  at  large.     Of  which  sort  is, 

y.  The  court  of  common  pleas^  or,  as  it  is  frequently  termed  in  law,  the 
court  of  common  bench. 

By  the  ancient  Saxon  constitution,  there  was  only  one  superior  court  of  jus- 
tice in  the  kingdom;  and  that  court  had  cognizance  both  of  civil  and  spiritual 
causes,  viz.:  the  toittena-gemote,  or  general  council,  which  assembled  annually 
or  oftener,  wherever  the  king  kept  his  Christmas,  Easter,  or  Whitsuntide,  as 
well  to  do  private  justice  as  to  consult  upon  public  business.  At  the  conquest 
the  ecclesiastical  jurisdiction  was  diverted  into  another  channel;  and  the  con- 
queror, fearing  danger  from  these  annual  parliaments,  contrived  also  to  separ- 
ate their  ministerial  power,  as  judges,  from  their  deliberative,  as  counsellors  to 
the  crown.  He  therefore  established  a  constant  court  in  his  own  hall,  thence 
called  by  Bracton,  (h)  and  other  ancient  authors  aiUa  regia^  or  atda  regis. 
This  court  was  composed  of  the  king's  great  officers  of  state  resident  in  his 

(ft)  S  Infit.  311.  (e)  FiDCh,  818.    r.  N.  B.  15S.  (d)  OUm  v.  comitntuM.  («)  a  VL 

(/)  LL.  EadgarL  e.  ft.  ig)  F.  N.  a  70.    Finch,  44S.  (A)  /.  8,  «r.  1,  o.  7. 
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palace,  and  nsnally  attendant  on  his  person:  such  as  the  lord  high  constable 
and  lord  mareschal,  who  chiefly  presided  in  matters  of  honoar  and  of  arms; 
determining  according  to  the  law  military  and  the  law  of  nations.  Besides 
these  there  were  the  lord  high  steward,  and  lord  great  chamberlain;  the  stew- 
ard of  the  household;  the  lord  chancellor,  whose  peculiar  ^business  it  r^Qo-i 
was  to  keep  the  king^s  seal,  and  examine  all  such  writs,  grants,  and  ^  ^ 
letters,  as  were  to  pass  under  that  authority;  and  the  lord  high  treasurer,  who 
was  the  principal  adviser  in  all  matters  relating  to  the  revenue.  These  high 
officers  were  assisted  by  certain  persons  learned  in  the  laws,  who  were  called 
the  king's  justiciars  or  justices;  and  by  the  greater  barons  of  parliament,  all 
of  whom  had  a  seat  in  the  atda  regia^  and  formed  a  kind  of  court  of  appeal,  or 
rather  of  advice,  in  matters  of  great  moment  and  difficulty.  All  these  in  their 
several  departments  transacted  all  secular  business  both  criminal  and  civil,  and 
likewise  the  matters  of  the  revenue:  and  over  all  presided  one  special  magis- 
trate, called  the  chief  justiciar,  or  capUalis  jiMticiarius  totiua  AnglicB;  who  was 
also  the  principal  minister  of  state,  the  second  man  in  the  kingdom,  and  by 
virtue  of  his  office  guardian  of  the  realm  in  the  king's  absence.  And  this  officer 
it  was,  who  principally  determined  all  the  vast  varietv  of  causes  that  arose  in 
this  extensive  jurisdiction;  and  from  the  plenitude  of  his  power  grew  at  len^h 
both  obnoxious  to  the  people,  and  dangerous  to  the  government  which 
employed  him.  (i) 

This  great  universal  court  being  bound  to  follow  the  king's  household  in  all 
his  progresses  and  expeditions,  the  trial  of  common  causes  therein  was  found 
very  burthensome  to  the  subject.  Wherefore  King  John,  who  dreaded  also 
the  power  of  the  justiciar,  very  readily  consented  to  that  article  which  now 
forms  the  eleventh  chapter  of  magna  carta^  and  enacts,  "  that  communiapla- 
cita  non  sequantur  curiam  regis,  aed  teneantur  in  aliquo  loco  certoP  This 
certain  place  was  established  in  Westminster-ball,  the  place  where  the  aida 
regis  originally  sat,  when  the  king  resided  in  that  city;  and  there  it  hath  ever 
since  continued.  And  the  court  being  thus  rendered  fixed  and  stationary,  the 
judges  became  so  too,  and  a  chief  with  other  justices  of  the  common  pleas  was 
thereupon  appointed;  with  jurisdiction  to  hear  and  determine  all  pleas  of  land, 
and  injuries  merely  civil,  between  subject  and  subject.  Which  critical  estab- 
lishment of  this  principal  court  of  *common  law,  at  that  particular  r^oai 
juncture  and  that  particular  place,  gave  rise  to  the  inns  of  court  in  its  *-  '  -' 
neighbourhood;  and  thereby  collecting  together  the  whole  body  of  the  common 
lawvers,  enabled  the  law  itself  to  withstand  the  attacks  of  the  canonists  and 
eivifians,  who  laboured  to  extirpate  and  destroy  it.  (J)  This  precedent  was 
soon  after  copied  by  King  Philip  the  Fair  in  France,  who  about  the  year  1302 
fixed  the  parliament  of  Faris  to  abide  constantly  in  that  metropolis;  which 
before  used  to  follow  the  person  of  the  king  wherever  he  went,  and  in  which 
he  himself  used  frequently  to  decide  the  causes  that  were  there  depending;  but 
all  were  then  referred  to  the  sole  cognizance  of  the  parliament  and  its  learned 
judges,  {k)  And  thus,  also,  in  1405,  the  Emperor  Maximilian  I.  fixed  the  im- 
perial chamber  (which  before  always  traveled  with  the  court  and  househpld) 
to  be  constantly  held  at  Worms,  from  whence  it  was  afterwards  translated  to 
Spire.  (0 

The  atda  regia  being  thus  stripped  of  so  considerable  a  branch  of  its  juris- 
diction, and  the  power  of  the  chief  justiciar  being  also  considerably  curbed  by 
many  articles  in  the  great  charter,  the  authority  of  both  began  to  decline  apace 
under  the  lone  and  troublesome  reign  of  King  Henry  III.  And,  in  further 
pursuance  of  Uiis  example,  the  other  several  otticersof  the  chief  justiciar  were 
under  Edward  the  First  (who  new-modeled  the  whole  frame  of  our  judicial 
polity)  subdivided  and  broken  into  distinct  courts  of  judicature.  A  court  of 
chivalry  was  erected,  over  which  the  constable  and  mareschal  presided;  as  did 


(0  Spelm.  Ol.  831,  8,  8.    Oflb.  Hist.  C.  P.    Tntroduc.  17. 
<*)  Hod.  \}n.  Htet.  xxlil,  8M.  (I)  Ibid,  zxiz,  M7. 


U)  See  Book  I,  Introduc.  i  1. 
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the  steward  of  the  household  oyer  another,  constituted  to  regulate  the  king's 
domestic  servants.  The  high  steward,  with  the  barons  of  parliament,  formed 
an  august  tribunal  for  the  trial  of  delinquent  peers;  and  the  barons  reserved  to 
themselves  in  parliament  the  right  of  reviewing  the  sentences  of  other  courts 
in  the  last  resort.  The  distribution  of  common  justice  between  man  and  man 
was  thrown  into  so  provident  an  order,  that  the  great  judicial  officers  were 
r^AQ^  *made  to  form  a  check  upon  each  other:  the  court  of  chancery  issuing 
^  ^  all  original  writs  under  the  ^reat  seal  to  the  other  courts;  the  common 
pleas  being  allowed  to  determine  all  causes  betwpen  private  subjects;  the  ex- 
chequer managing  the  king's  revenue;  and  the  court  of  king's  bench  retaining 
all  the  jurisdiction  which  was  not  cantoned  out  to  other  courts,  and  particularly 
the  superintendence  of  all  the  rest  by  way  of  appeal;  and  the  sole  cognizance 
of  pleas  of  the  crown  or  criminal  causes.  For  pleas  or  suits  are  regularly 
divided  into  two  sorts:  pleas  of  the  crown^  which  comprehend  all  crimes  and 
misdemeanors,  wherein  the  king  (on  behalf  of  the  public)  is  the  plaintiff;  and 
common pleaSy  which  include  all  civil  actions,  depending  between  subject  and 
subject.  The  former  of  these  were  the  proper  object  of  the  jurisdiction  of  the 
court  of  king's  bench;  the  latter  of  the  court  of  common  pleas:  which  is  a 
court  of  record,  and  is  styled  by  Sir  Edward  Coke  (m^  the  lock  and  key  of  the 
common  law;  for  herein  only  can  real  actions,  that  is,  actions  which  concern 
the  right  of  freehold  or  the  realty,  be  originally  brought:  and  all  other,  or 
personal  pleas  between  man  and  man,  are  likewise  here  determined;  though  in 
most  of  them  the  king's  bench  has  also  a  concurrent  authority. 

The  judges  of  this  court  are  at  present  {n)  four  in  number,  one  chief  and 
three  puUne  justices,  created  by  the  king's  letters  patent,  who  sit  every  day  in 
the  four  terms  to  hear  and  determine  all  matters  of  law  arising  in  civil  causes, 
whether  real,  personal,  or  mixed  and  compounded  of  both.  These  it  takes 
cognizance  of,  as  well  originally,  as  upon  removal  from  the  inferior  courts  be- 
fore-mentioned. But  a  writ  of  error,  in  the  nature  of  an  appeal,  lies  from  this 
court  into  the  court  of  king's  bench. 

rmAY\  *^^  '^^^  court  of  king's  bench  (so  called  because  the  king  used  for- 
*-  J  merly  to  sit  there  in  person,  (o)  the  style  of  the  court  still  being  coram 
ipso  rege)  is  the  supreme  court  of  common  law  in  the  kingdom;  consisting  of 
a  chief  justice  and  \\iree  puisne  justices,  who  are  by  their  office  the  sovereign 
consei'vators  of  the  peace,  and  supreme  coroners  of  the  land.  Yet,  though  the 
king  himself  used  to  sit  in  this  court,  and  still  is  supposed  so  to  do;  he  did  not, 
neither  by  law  is  he  empowered  (/>)  to,  determine  any  cause  or  motion,  but  by 
the  mouth  of  his  judges,  to  whom  he  hath  committed  his  whole  judicial 
authority,  (q) 

This  court,  which  (as  we  have  said)  is  the  remnant  of  the  aula  regia^  is  not, 
nor  can  be,  from  the  very  nature  and  constitution  of  it,  fixed  to  any  certain 
place,  but  may  follow  the  king's  person  wherever  he  goes:  for  which  reason  all 
process  issuing  out  of  this  court  in  the  king's  name  is  returnable  ^^ubhunque 
fuerimus  in  Anglia,^^  It  hath  indeed,  for  some  centuries  past,  usually  sat  at 
Westminster,  being  an  ancient  palace  of  the  crown;  but  might  remove  with 
the  king  to  York  or  Exeter,  if  he  thought  proper  to  command  it.  And  we 
find  that,  after  Edward  I  had  conquered  Scotland,  it  actually  sat  at  Roxburgh, 
(r)    And  this  movable  quality,  aa  well  as  its  dignity  and  power,  are  fully 

(m)  4  Inst.  te. 

(n)  Kins  James  I,  darfnr  the  greater  part  of  his  retgn,  appointed  five  judires  In  the  courts  of  kf  ng^s 
bench  andoommoD  pleas,  ror  the  benefit  of  a  casting  ▼oioe  in  case  of  a  difftfrence  in  opinion,  and  that 
the  drcults  might  at  all  times  be  fullj  supplied  with  Judges  of  the  superior  courts.  And,  in  subsequent 
reigns,  upon  the  permaaent  indisposition  of  a  Judge,  a  fifth  hath  been  sometimes  appointed.  Sir  T. 
Barm.  4fr*, 

(o)  4  Inst.  7S. 

(p)  See  boolc  1.  ch.  7.  The  king  used  to  decide  oaoaes  in  person  in  the  aula  regUu  **In  atrta  damini 
regi9  ipm  in  propria  permma  Jura  decemit,"  (Dial,  de  Scacch,  i.  L  1 4.)  After  its  dissolution  King 
Edward  1  frequently  tat  in  the  court  of  king's  bench.  (See  the  records  dted.  4  Burr.  651.)  And  in  later 
timesi  James  I  Is  said  to  hsTe  sat  there  in  person,  but  was  informed  bj  his  Judges  that  he  could  not 
deliTer  an  opinion. 

<g)4Inst.TL  (r)H.90L    91  Edw.  I.    Hale  Hist  a  L.  BOa 
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expressed  by  Bracton,  when  be  says  that  the  justices  of  this  court  are  **capu 
tctlei,  generduea,  perpetui^  et  majores;  a  latere  regis  reaidentes^  qui  omnium  ali- 
orum  corrigere  tenentur  ir^uriae  et  errores.^^  (s)  And  it  is  moreover  especially 
provided  in  the  articuli  super  cariaSy  (J,)  that  the  king's  chancellor,  and  the 
justices  of  his  bench,  shall  follow  him,  so  that  he  may  have  at  all  times  near 
anto  him  some  that  be  learned  in  the  laws. 

*The  jurisdiction  of  this  court  is  very  high  and  transcendent.  It  r« jai 
keeps  all  inferior  jurisdictions  within  the  bounds  of  their  authority,  and  ^  -■ 
may  either  remove  their  proceedings  to  be  determined  here,  or  prohibit  their 
progress  below.  It  superintends  all  civil  corporations  in  the  kingdom.  It 
commands  magistrates  and  others  to  do  what  their  duty  requires,  in  every 
case  where  there  is  no  other  specific  remedy.  It  protects  the  liberty  of  the 
subject,  by  speedy  and  summary  interposition.  It  takes  cognizance  both  of 
criminal  and  civil  causes;  the  former  in  what  is  called  the  crown-side  or  crown« 
office;  the  latter  in  the  plea-side  of  the  court.  The  jurisdiction  of  the  crown- 
aide  it  is  not  our  present  business  to  consider;  that  will  be  more  properly  dis- 
cussed in  the  ensuing  book.  But  on  the  plea-side,  or  civil  branch,  it  hath  an 
original  jurisdiction  and  cognizance  of  all  actions  of  trespass,  or  other  injury 
alleged  to  be  committed  vi  et  armis;  or  actions  of  forgery  of  deeds,  mainten- 
ance, conspiracy,  deceit,  and  actions  on  the  case  which  allege  any  falsity  or 
fraud;  all  of  which  savour  of  a  criminal  nature,  although  the  action  is  brought 
for  a  civil  remedy;  and  make  the  defendant  liable  in  strictness  to  pay  a  fine  to 
the  king,  as  well  as  damages  to  the  injured  party,  (u)  The  same  doctrine  is 
also  now  extended  to  all  actions  on  the  case  whatsoever;  (to)  but  no  action 
of  debt  or  detinue,  or  other  mere  civil  action,  can  by  the  common  law  be  prose- 
cuted by  any  subject  in  this  court,  by  original  writ  out  of  chancery;  (as) 
though  an  action  of  debt,  given  by  statzUe^  may  be  brought  in  the  king's  bench 
as  well  as  in  the  common  pleas,  (y)  And  yet  this  court  might  always  have 
held  plea  of  any  civil  action  (other  than  actions  real)  provided  the  defendant 
was  an  ofiScer  of  the  court;  or  in  the  custody  of  the  marshal,  or  prison-keeper, 
of  this  court;  for  a  breach  of  the  peace  or  any  other  offence,  (z)  And,  in 
process  of  time,  it  began  by  a  fiction  to  hold  plea  of  all  personal  actions  what- 
soever, and  has  continued  to  do  so  for  ages:  (a)  it  being  surmised  that  the 
defendant  is  arrested  for  *a  supposed  trespass,  which  he  never  has  in  r^jo-i 
reality  committed;  and  being  thus  in  the  custody  of  the  marshal  of  this  ^  -' 
court,  the  plaintiff  is  at  liberty  to  proceed  against  him  for  any  other  personal 
injury:  which  surmise  of  being  in  the  marshal's  custody,  the  defendant  is  not 
at  liberty  to  dispute,  {b)  And  these  fictions  of  law,  though  at  first  they  may 
startle  the  student,  he  will  find  upon  further  consideration  to  be  highly  bene- 
ficial and  useful;  especially  as  this  maxim  is  ever  invariably  observed,  that  no 
fiction  shall  extend  to  work  an  injury;  its  proper  operation  being  to  prevent 
a  mischief,  or  remedy  an  inconvenience,  that  might  result  from  the  general 
rule  of  law.  (c)  So  true  it  is^  that  in fictione  juris  semper  sufjsistit  cequitas.  (d) 
In  the  present  case,  it  gives  the  suitor  his  choice  of  more  than  one  tribunal, 
before  which  he  may  institute  his  action;  and  prevents  the  circuity  and  delay 
of  justice,  by  allowing  that  suit  to  be  originally,  and  in  the  first  instance,  com- 
menced in  this  court,  which,  after  a  determination  in  another,  might  ultimately 
be  brought  before  it  on  a  writ  of  error. 

For  this  court  is  likewise  a  court  of  appeal,  into  which  may  be  removed  bv 
a  writ  of  error  all  determinations  of  the  court  of  common  pleas,  and  of  all 
inferior  courts  of  record  in  England;  and  to  which  a  writ  of  error  lies  also 
from  the  court  of  king's  bench  in  Ireland.    Yet  even  this  so  high  and  honour* 

(9)  Z.  8,  0L 10.  (f)  SSEdw.  L  0. 5. 

(tt)  Finch  L.  IDS.    1  Inst.  S8.    Lyveraite  de  cottrtet  c  bank  Ib  roy. 

<w)  F.  N.  B.  88,  08.    1  Lilly  Prae.  Reg.  606.  (x)  4  Inst.  76.    trye'a  Jus  Filizar.  101. 

(V)  Garth.  S84.  (s)  4  Inst.  71.  (a)  Ihid.  72. 

(6)  Thus,  too,  in  the  civil  law;  contra  fietionem  non  admittitur  probatio :  quid  enim  ejffleemt  probatio 
ventatit,  nbiiietio  advemu  veritatem  fingit.  Namfictio  nihil  aliwi  e«t,  qtuim  Ugi9  cuivemu  vmritatmi^ 
tnnpanlbUitxjuata  causa  diMpotitio.    {Gothofredi  in  Ff,  l.  28,  i.  8.) 

(fi)  iSeift.  aa    S  BolL  Bep.  601.  (d)  11  Rep.  61.    Co.  Litt.  160. 
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able  court  is  not  the  dernier  resort  of  the  subject;  for,  if  he  be  not  satisfied 
with  any  determination  here,  he  may  remove  it  by  writ  of  error  into  the  house 
of  lords,  or  the  court  of  exchequer  chamber,  as  the  case  may  happen,  according 
to  the  nature  of  the  suit,  and  the  manner  in  which  it  has  been  prosecuted. 

•VII.  The  court  of  exchequer  is  inferior  in  rank  not  only  to  the  court  of 
king's  bench,  but  to  the  common  pleas  also:  but  I  have  chosen  to  consider  it  in 
this  order,  on  account  of  its  double  capacity,  as  a  court  of  law  and  a  court  of 
r*44l  ®4^^^7  *also.  It  is  a  very  ancient  court  of  record,  set  up  by  William  the 
*•  -'  Oonqueror,  (e)  as  a  part  of  the  aiUa  regia^  {f)  though  regulated  and  re- 
duced to  its  present  order  by  King  Edward  I;  (</)  and  intended  principally  to 
order  the  revenues  of  the  crown,  and  to  recover  the  king's  debts  and  dtities.  (A) 
It  is  called  the  exchequer,  eccuicharium^  from  the  checked  cloth,  resembling  a 
chess-board,  which  covers  the  table  there:  and  on  which,  when  certain  of  the 
king's  accounts  are  made  up,  the  sums  are  marked  and  scored  with  counters. 
It  consists  of  two  divisions:  the  receipt  of  the  exchequer,  which  manages  the 
royal  revenue,  and  with  which  these  Uommentaries  have  no  concern:  and  the 
court  or  judicial  part  of  it,  which  is  again  subdivided  into  a  court  of  equity, 
and  a  court  of  common  law. 

The  court  of  equity  is  held  in  the  exchequer  chamber  before  the  lord  treas- 
urer, the  chancellor  of  the  exchequer,  the  chief  baron,  and  three  puisne  ones. 
These  Mr.  Selden  conjectures  {%)  to  have  been  anciently  made  out  of  sucli  as 
were  barons  of  the  kingdom,  or  parliamentary  barons;  and  thence  to  have 
derived  their  name;  which  conjecture  receives  great  strength  from  Bracton's 
explanation  of  magna  carta^  c.  14,  which  directs  that  the  earls  and  barons  be 
amerced  by  their  peers;  that  is,  says  he,  by  the  barons  of  the  exchequer,  (k) 
The  primary  and  original  business  of  this  court  is  to  call  the  king's  debtors  to 
account,  by  bill  filed  by  the  attorney-general;  and  to  recover  any  lands,  tene- 
ments, or  herediiaments,  any  goods,  chattels,  or  other  profits  or  benefits, 
belonging  to  the  crown.  So  that  by  their  original  constitution  the  jurisdiction 
of  the  courts  of  common  pleas,  king's  bench,  and  exchequer,  was  entirely  separ- 
ate and  distinct;  the  common  pleas  being  intended  to  decide  all  controversies 
between  subject  and  subject;  the  king's  bench  to  correct  all  crimes  and  mis- 
demeanors that  amount  to  a  breach  of  the  peace,  the  king  being  then  plaintiff, 
as  sucli  offences  are  in  open  derogation  of  the  jura  regalia  of  his  crown;  and 
r*45l  ^^^  exchequer  to  adjust  '''and  recover  his  revenue,  wherein  the  king  also  is 
■-  •*  plaintiff,  as  the  withholding  and  non-payment  thereof  is  an  injury  to  his 
jiira  fiscalia.  But,  as  by  a  fiction  almost  all  sorts  of  civil  actions  are  now 
allowed  to  be  brought  in  the  king's  bench,  in  like  manner  by  another  fiction  all 
kinds  of  personal  suits  may  be  prosecuted  in  the  court  of  exchequer.  For  as 
all  the  officers  and  ministers  of  this  court  have,  like  those  of  other  superior 
courts,  the  privilege  of  suing  and  being  sued  only  in  their  own  court;  so  also 
the  king's  debtors  and  farmers,  and  all  accomptants  of  the  exchequer,  are 
privileged  to  sue  and  implead  all  manner  of  persons  in  the  same  court  of  equity 
that  they  themselves  are  called  into.  They  have  likewise  privilege  to  sue  and 
implead  one  another,  or  any  stranger,  in  the  same  kind  of  common  law  actions 
(where  the  personalty  only  is  concerned)  as  are  prosecuted  in  the  court  of  com- 
mon ))1e:lS. 

This  gives  original  to  the  common  law  part  of  their  jurisdiction,  which  was 
established  merely  for  the  benefit  of  the  king's  accomptants,  and  is  exercised 
by  the  barons  only  of  the  exchequer,  and  not  the  treasurer  or  chancellor.  The 
writ  upon  which  all  proceedings  here  are  crrounded  is  called  a  quo  minus  ;  in 
which  the  plaintiff  suggests  that  he  is  the  king's  farmer  or  debtor,  and  that  the 
defendant  hath  done  him  the  injury  or  damage  complained  of;  quo  minus  suf- 
ficiens  existit^  by  which  he  is  the  less  able  to  pay  the  king  his  debt  or  rent.  And 
these  suits  are  expressly  directed,  by  what  is  called  the  statute  of  Rutland,  if) 

.•)  Lamb.  Archeion.  94. 
)  Bladoz,  hist  exch.  109.  isf)  Spelm.  Ouil  L  in  cod.  leg.  vet.  apud  Wilklns.    0i)  4  Init.  lOI-lliL 

Tit.  hoD.  8.  5, 1ft.  (Jb)  2.  8.  fr.  8.  o.  1, 18.  (0  lOEdw.  I,  e.  11. 
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to  be  confined  to  such  matters  only  as  specially  concern  the  king  or  his  minis- 
ters of  the  exchequer.  And  by  the  articuli  super  cartas^  (m)  it  is  enacted, 
that  no  common  pleas  be  thenceforth  holden  in  the  exchequer  contrary  to  the 
form  of  the  great  charter.  But  now,  by  the  suggestion  of  privilege,  any  per- 
son may  be  admitted  to  sue  in  the  exchequer  as  well  as  the  king's  aecomptant. 
The  surmise  of  being  debtor  to  the  king,  is  therefore  become  matter  of  form 
and  mere  words  of  course,  and  the  court  is  open  to  all  the  nation  equally. 
The  same  holds  with  regard  to  the  equity  side  of  the  court:  for  there  any  per- 
son may  file  *a  bill  against  another  upon  a  bare  suggestion  that  he  is  rw^Aa  i 
the  king's  aecomptant;  but  whether  he  is  so  or  not  is  never  contro-  I-  ^  J 
verted.  In  this  court,  on  the  equity  side,  the  clergy  have  long  used  to  exhibit 
their  bills  for  the  non-payment  of  tithes:  in  which  case  the  surmise  of  being 
the  king's  debtor  is  no  fiction,  they  being  bound  to  pay  him  their  first  fruits, 
and  annual  tenths.  But  the  chancery  has  of  late  years  obtained  a  large  share 
in  this  business. 

An  appeal  from  the  equity  side  of  this  court  lies  immediately  to  the  house 
of  peers;  but  from  the  common  law  side,  in  pursuance  of  the  statute  31  Edw. 
in,  c  12,  a  writ  of  error  must  be  first  brought  into  the  court  of  exchequer 
chamber.  And  from  the  determination  there  had,  there  lies,  in  the  dernier 
resorty  a  writ  of  error  to  the  house  of  lords. 

VIIL  The  high  court  of  chancery  is  the  only  remaining,  and  in  matters  of 
civil  property  by  much  the  most  important  of  any,  of  the  king's  superior  and 
original  courts  of  justice.  It  has  its  name  of  chancery,  cancellaria,  from  the 
judge  who  presides  here,  the  lord  chancellor  or  canceUarius  ;  who,  Sir  Edward 
Coke  tells  us,  is  so  termed  a  cancellando^  from  cancelling  the  king's  letters 
patent  when  granted  contrary  to  law,  which  is  the  highest  point  of  his  juris- 
diction, (n)  But  the  ofiice  and  name  of  chancellor  (however  derived)  was 
certainly  known  to  the  courts  of  the  Roman  emperora:  where  it  originally 
seems  to  have  signified  a  chief  scribe  or  secretary,  who  was  afterwards  in- 
vested with  several  judicial  powers,  and  a  general  superintendency  over  the 
rest  of  the  officers  of  the  prince.  From  the  Roman  empire  it  passed  to  the 
Roman  church,  ever  emulous  of  imperial  state;  and  hence  every  bishop  has  to 
this  day  his  chancellor,  the  principal  judge  of  his  consistory.  And  when  the 
modern  kingdoms  of  Europe  were  established  upon  the  ruins  of  the  empire, 
almost  every  state  preserved  its  chancellor,  with  different  jurisdictions  and 
dignities,  according  to  their  different  constitutions.  But  in  all  of  them  he 
seems  to  have  had  the  supervision  of  all  charters,  letters,  and  such  other  pub- 
lic instruments  of  the  crown,  as  were  authenticated  in  the  most  solemn  man- 
ner; and,  therefore,  *when  seals  came  in  use,  he  had  always  the  custody  r«^».-| 
of  the  king's  great  seal.  So  that  the  office  of  chancellor,  or  lord  keeper  L  ^ '  J 
(whose  authority  by  statute  5  EUz.  c.  18,  is  declared  to  be  exactly  the  same), 
is  with  us  at  this  day  created  by  the  mere  delivery  of  the  king  s  great  seal 
into  his  custody:  (o)  whereby  he  becomes,  without  writ  or  patent^  an  officer 
of  the  greatest  weight  and  power  of  any  now  subsisting  in  the  kingdom;  and 
superior  in  point  of  precedency  to  every  temporal  lord,  (p)  He  is  a  privy 
counsellor  by  his  office,  {q)  and,  according  to  Lord  Chancellor  Ellesmere,  (r) 
prolocutor  of  the  house  of  lords  by  prescription.  To  him  belongs  the  appoint- 
ment of  all  justices  of  the  peace  throughout  the  kingdom.  Being  formerly 
usually  an  ecclesiastic  (for  none  else  were  then  capable  of  an  office  so  conver- 
sant in  writings),  and  presiding  over  the  royal  chapel,  {&)  he  became  keeper 
of  the  king^rt  conscience;  visitor,  in  right  of  the  king,  of  all  hospitals  and  col- 
leges of  the  king's  foundation;  and  patron  of  all  the  king's  livings  under  the 
value  of  twenty  marks  {t)  per  annum  in  the  king's  books.     He  is  the  general 

(m)  2S  Edw.  I,  c  4.  (n)  4  Intt.  88.  (o)  Lamb.  Archeion^  65.    1  RoU.  Abr.  88S. 

(p)  Stat.  81  Hen.  VTIT.  e.  10. 


to)  Seidell,  office  of  lord  chanc  1 8.  (r)  Of  the  office  of  lord  chancellor,  edit.  1851. 

(•>  Madoz.  hist,  of  exch.  40, 

(O  88  Edw.  IXLc  8.    F.  M.  B.  85,  though  Hobart  (814),  extends  this  value  to  twenty  pottndc 
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guardian  of  all  infantSy  idiots,  and  lunatics;  and  has  the  general  superintend- 
ence of  all  charitable  uses  in  the  kingdom.  And  all  this,  over  and  above  the 
vast  and  extensive  jurisdiction  which  he  exercises  in  his  judicial  capacity  in 
the  court  of  chancery;  wherein,  as  in  the  exchequer,  there  are  two  distinct 
tribunals:  the  one  ordinary,  being  a  court  of  common  law;  the  other  extra- 
ordinary, being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  ancient  than  the  court  of  equity. 
Its  jurisdiction  is  to  hold  plea  upon  a  scire  facias  to  repeal  and  cancel  the 
king's  letters  patent,  when  made  against  law,  or  upon  untrue  suggestions;  and 
to  hold  plea  of  petitions,  monstrans  de  droits  traverses  of  effaces,  and  the 
like;  when  the  king  hath  been  advised  to  do  any  act,  or  is  put  in  possession 
of  any  lands  or  goods,  in  prejudice  of  a  subject's  right  {u)  On  proof  of 
r*4Sl  ^^^^^>  ^^  ^'^^  ^^°o  ^^^  never  *be  supposed  intentionally  to  do  any 
^  -I  wrong,  the  law  questions  not,  but  he  will  immediately  redress  the  in- 
jury; and  refers  that  conscientious  task  to  the  chancellor,  the  keeper  of  his 
conscience.  It  also  appretains  to  this  court  to  hold  plea  oi  all  personal 
actions,  where  any  oilicer  or  minister  of  the  court  is  a  party,  (o)  It  might 
likewise  hold  plea  (by  scire  facias)  of  partitions  of  land  in  coparcenery,  (t^) 
and  of  dower,  (x)  where  any  ward  of  the  crown  was  concerned  in  interest,  so 
long  as  the  military  tenures  subsisted:  as  it  now  may  also  do  of  the  tithes  of 
forest  land,  where  granted  by  the  king,  and  claimed  by  a  stranger  against  the 
grantee  of  the  crown;  (y)  and  of  executions  on  statutes,  or  recognizances  in 
nature  thereof,  by  the  statute  23  Hen.  VIIL,  c.  6.  (z)  But  if  any  cause  comes 
to  issue  in  this  court,  that  is,  if  any  fact  be  disputed  between  the  parties,  the 
chancellor  cannot  try  it,  having  no  power  to  summon  a  jury;  but  mu»t  deliver 
the  record  joroprta  manu  into  the  court  of  king's  bench,  where  it  shall  be  tried 
by  the  country,  and  judgment  shall  be  there  given  thereon,  (a)  And  when 
judgment  is  given  in  chancery  upon  demurrer  or  the  like,  a  writ  of  error  in 
nature  of  an  appeal  lies  out  of  this  ordinary  court  into  the  court  of  king's 
bench:  (Jb)  though  so  little  is  usually  done  on  the  common  law  side  of  the 
court,  that  I  have  met  with  no  traces  of  any  writ  of  error  (c)  being  actually 
brought,  since  the  fourteenth  year  of  Queen  Elizabeth,  A.  D.  1572. 

In  this  ordinary,  or  legal,  court  is  also  kept  the  officina  justitics:  out  of 
which  all  original  writs  that  pass  under  the  great  seal,  all  commissions  of 
charitable  uses,  sewers,  bankruptcy,  idiotcy,  lunacy,  and  the  like,  do  issue;  and 
for  which  it  is  always  open  to  the  subject,  who  may  there  at  any  time  demand 
r*4d1  ^"^  ^^^^9^^^*^^^^i^^^*^^9  any  writ  that  his  occasions  *may  call  for. 
^  -I  These  writs  (relating  to  the  business  of  the  subject)  and  the  returns  to 
them  were,  according  to  the  simplicity  of  ancient  times,  originally  kept  in  a 
hamper,  in  hanaperio;  and  the  others  (relating  to  such  matters  wherein  the 
crown  is  immediately  or  mediately  concerned)  were  preserved  in  a  little  sack 
or  bag,  in  parva  baga;  and  thence  hath  arisen  the  distinction  of  the  hanaper 
office,  and,  petty  bag  office,  which  both  belong  to  the  commoa  law  court  in 
chancery. 

But  the  extraordinary  court,  or  court  of  equity,  is  now  become  the  court  of 
the  greatest  judicial  consequence.  This  distinction  between  law  and  equity, 
as  administered  in  different  courts,  is  not  at  present  known,  nor  seems  to  have 
ever  been  known,  in  any  other  country  at  any  time:  (d)  and  yet  the  difference 
of  one  from  the  other,  when  administered  by  the  same  tribunal,  was  perfectly 

(u)  4  rep.  64.  (9)  4  Inst  so.  (w)  Oo.  LItk  171.  F.  N.  B.  SI. 

(X)  Bro.  Abr.  tit  dmeer,  66.    Moor.  665.  (y)  Bro.  Abr.  tit.  diffiMM .  la  (s)  S  BolL  Abr.  469. 

(a)  Cro.  Jac.  18.    Latch.  112. 

(6)  Tear  book,  IS  Aiioard //i;  85.    17  .4m.  81.    89  .4m.  47.    Dyer.  815.    1  RoU  Rep.  887.    4  Inst  SO. 
(c)  The  oplQioD  of  Lord  Keeper  North.  In  1688  (1  Vera.  131;  1  Equ.  Gas.  abr.  la\  that  no  such  vrit  of 
error  laj,  and  that  an  Injunction  miffht  Issue  aarainst  IL  seems  not  to  have  been  well  considered. 

J(f )  The  eouncU  of  conaeience,  instituted  by  John  III,  King  of  Portugal,  to  roTiew  the  sentenoe  of  aO 
erior  courts,  and  moderate  them  by  equity  (Hod.  Un.  Hist,  xxil,  837),  seems  rather  to  have  been  a  ooorl 
oCappeaL 
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familiar  to  the  Romans:  (0)  the  jua  prasiorium^  or  discretion  of  the  pr»tor, 
being  distinct  from  the  Itges^  or  standing  laws,  (f)  but  the  power  of  both 
centred  in  one  and  the  same  magistrate,  who  was  equally  intrusted  to  pro- 
nounce the  rule  of  law,  and  to  apply  it  to  particular  cases,  by  the  principles  of 
equity.  With  ns,  too,  the  axila  regiOj  which  was  the  supreme  court  of  ludi- 
cature,  undoubtedly  administered  equal  justice,  according  to  the  rules  of  both 
or  either,  as  the  case  might  chance  to  require;  and,  when  that  was  broken  to 
pieces,  the  idea  of  a  court  of  equity,  as  distinguished  from  a  court  of  law,  did 
not  subsist  in  the  original  plan  of  partition.  f*or,  though  equity  is  mentioned 
by  Bracton  (^)  as  a  thing  contrasted  to  strict  law,  yet  neither  in  that  writer, 
nor  in  Glanvil  or  Fleta,  nor  yet  in  Britton  (composed  under  the  auspices  and 
in  the  name  of  Edward  I,  and  ^treating  particularly  of  courts  and  their  r^gQ-i 
several  jurisdictions),  is  there  a  syllable  to  be  found  relating  to  the  ^  -* 
equitable  jurisdiction  of  the  court  of  chancery.  It  seems,  therefore,  probable 
that,  when  the  courts  of  law,  proceeding  merely  upon  the  ground  of  the  king's 
original  writs,  and  confining  themselves  strictly  to  that  bottom,  gave  a  harsh 
or  imperfect  judgment,  the  application  for  redress  used  to  be  to  the  king  in 
person,  assisted  by  his  privy  council  (from  whence,  also,  arose  the  jurisdiction 
of  the  court  of  requests,  (A)  which  was  virtually  abolished  by  the  statute  10 
Car.  I,  c.  10);  and  they  were  wont  to  refer  the  matter  either  to  the  chancellor 
and  a  select  committee,  or  by  degrees  to  the  chancellor  only,  who  mitigated 
the  severity  or  supplied  the  defects  of  the  judgments  pronounced  in  the  courts 
of  law,  upon  weighing  the  circumstances  of  the  case.  This  was  the  custom, 
not  only  among  our  Saxon  ancestors,  before  the  institution  of  the  aula  reffia, 
(t)  but  also  after  its  dissolution,  in  the  reign  of  King  Edward  I;  {k)  and, 
perhaps,  during  its  continuance,  in  that  of  Henry  II.  (/) 

In  these  early  times,  the  chief  judicial  employment  of  the  chancellor  must 
have  been  in  devising  new  writs,  directed  to  the  courts  of  common  law,  to  give 
remedy  in  cases  where  none  was  before  administered.  And  to  quicken  the 
diligence  of  the  clerks  in  the  chancery,  who  were  too  much  attached  to  ancient 
precedents,  it  is  provided  by  statute,  Westm.  2, 13  Edw.  I,  c.  24,  that,  "  when- 
soever  from  thenceforth  in  one  case  a  writ  shall  be  found  in  the  chancery,  and 
in  a  like  case,  falling  under  the  same  right  and  requiring  like  remedy, 
*no  precedent  of  a  writ  can  be  produced,  the  clerks  in  chancery  shall  r^crii 
agree  in  fonning  a  new  one;  and,  if  they  cannot  agree,  it  shall  be  ^  ^ 
adjourned  to  the  next  parliament,  where  a  writ  shall  be  framed  by  consent  of 
the  learned  in  the  law,  (m)  lest  it  happen  for  the  future  that  the  court  of  our 
lord  the  king  be  deficient  m  doing  justice  to  the  suitors."  And  this  accounts 
for  the  very  great  variety  of  writs  of  trespass  on  the  case  to  be  met  with  in 
the  register;  whereby  the  suitor  had  ready  relief,  according  to  the  exigency  oi 
his  business,  and  adapted  to  the  specialty,  reason  and  equity  of  his  very  case, 
(n)  Which  provision  (with  a  little  accuracy  in  the  clerks  of  the  chancery,  and 
a  little  liberality  in  the  judges,  bv  extending,  rather  than  nan*owing,  the 
remedial  effects  of  the  writ),  might  have  effectually  answered  all  the  purposes 

(«)  That,  toou  the  parlfameDt  of  Puis,  the  coart  of  teesioii  In  Scotland,  and  erery  other  Jurisdiction  la 
Europe,  or  which  we  have  anj  tolerable  account,  found  all  their  decisions  as  well  upon  principles  of 
equltj  as  those  of  positlTe  law.    (Lord  Kaims,  hlstor.  law  tracts,  I,  885.  880,  prlnc.  of  equity,  44.) 

(/)  Thus  Cloero:  "Jdm  4111$  promimia,  non  tue  atandum^  quU  non  videt,  qua  coacttta  quia  metu  el 
deeeptua  dolo  pramitaritf  qum  qptid/em  pUrumqua  jure  primtono  libtraniurt  nonnuUa  tegibua,"  Offic.  L  L 

(o)  I.  t,c7,/ol.  S8. 

(h)  The  matters  oocnisahle  in  this  oourt,  immediately  before  Its  dissolution,  were  "almost  all  suits,  that 
by  colour  of  equltj,  or  supplication  made  to  the  prince,  mi^ht  be  brought  before  him;  but  oricrinaily  and 
properly  all  poor  men's  suits,  which  were  made  to  his  majesty  by  supplication;  and  upon  which  they 
were  entitlecf  to  have  right,  without  payment  of  any  money  for  the  same.*'  (Smithes  Ck>mmon wealth,  o. 
3,c7^ 

(0  iremo  ad  reoem  appettai  pro  tUiqua  Z<f«,  niHJua  domi  eonaaqni  non  poaait,  Sijua  nimia  aovarum 
ait,  aUaviaiio  dnnda  muarahtr  apud  rogatn,    LL,  Edg,  c  & 

w)  lismbard,  Archaion.  60. 

if)  Joannes  Sarisburlensis  (who  died  A.  D,  1188,  SB  Hen.  II),  speaking  of  the  chanoellor*s  office  In  the 
venes  preOxed  to  hit  poljferatioon,  has  these  lines: 

HUi  etf ,  qnU  legea  regni  oaneallat  iniquaa 
Bt  manaata  pii  prinelpia  caoua  facit. 

(m)  A  rr>*at  Tarlety  of  new  precedents  of  writs.  In  cases  before  unproTlded  for,  are  given  by  this  very 
itetute  of  Weetm.  S.  (n>  Lamb.  Areheion,  Ot. 
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•f  a  court  of  equity;  (o)  except  that  of  obtaining  a  discovery  by  the  oath  of 
the  defendant 

But  when,  about  the  end  of  the  reign  of  King  Edvrard  III,  uses  of  lands 
were  introdaced,  (p)  and  though  totally  discountenanced  by  the  courts  of  com- 
mon law,  were  considered  as  fiduciary  deposits  and  binding  in  conscience  by 
the  clergy,  the  separate  jurisdiction  of  the  chancery  as  a  court  of  equity  began 
to  be  established;  {q)  and  John  Waltham,  who  was  bishop  of  Salisbury  and 
chancellor  to  King  Richard  II,  by  a  strained  interpretation  of  the  aboye  men- 
tioned statute  of  Westm.  2,  devised  the  writ  of  subpixnOy  returnable  in  the 
court  of  chancery  only,  to  mzke  the  feoffee  to  uses  accountable  to  his  cettuy 
que  use:  which  process  was  afterwards  extended  to  other  matters  wholly 
aeterminable  at  the  common  law,  upon  false  and  fictitious  suggestions;  for 
which,  therefore,  the  chancellor  himself  is,  by  statute  17  Bic.  II,  c.  6,  directed 
r*62l  ^^  ^^^^  damages  to  the  party  unjustly  aggrieved.  But  as  the  *clergy, 
*-  -'so  early  as  the  reign  of  King  Stephen,  had  attempted  to  turn  their 
ecclesiastical  courts  into  courts  of  equity,  by  entertaining  suits  pro  IcBsione 
fideiy  as  a  spiritual  offence  against  conscience,  in  case  of  non-payment  of  debts 
or  any  breach  of  civil  contracts:  (r)  till  checked  by  the  constitutions  of 
Clarendon,  (a)  which  declared  that,  ^^placita  de  debitia,  quoBjide  irUerpoaita  de- 
bentur^  vel  absque  interpoaitionefidei^  sint  injuatUia  regis  :^^  therefore  probably 
the  ecclesiastical  chancellors,  who  then  held  the  seal,  were  remiss  in  aoridging 
their  own  new  acquired  jurisdiction;  especially  as  the  spiritual  courts  con- 
tinued {t)  to  grasp  at  the  same  authority  as  before  in  suits  jt^ro  loesione fidei^  so 
late  as  the  fifteenth  century,  (u)  till  finally  prohibited  by  the  unanimous  con- 
currence of  all  the  judges.  However,  it  appears  from  parliament  rolls,  (w) 
that,  in  the  reigns  of  Henry  lY  and  V,  the  commons  were  repeatedly  urgent  to 
have  the  writ  of  subpoena  entirely  suppressed,  as  being  a  novelty  devised  by 
the  subtlety  of  Chancellor  Waltham,  against  the  form  of  the  common  law; 
whereby  no  plea  could  be  determined,  unless  by  examination  and  oath  of  the 
parties,  according  to  the  form  of  the  law  civil,  and  the  law  of  holy  church,  in 
subversion  of  the  common  law.  But  though  Henry  lY,  being  then  hardly 
warm  in  his  throne,  gave  a  palliating  answer  to  their  petitions,  and  actually 
passed  the  statute  4  Henry  Iv,  c.  23,  whereby  judgments  at  law  are  declared 
irrevocable  unless  bv  attaint  or  writ  of  error,  yet  his  son  put  a  negative  at 
onqe  upon  their  whole  application:  and  in  Edward  IV's  time,  the  process  by 
bill  and  subposna  was  become  the  daily  practice  of  the  court,  (x) 
r*53l  *^^^  ^his  did  not  extend  very  far:  for  in  the  ancient  treatise,  entitled 
1-  -I  diversite  des  courtes,  (y)  supposed  to  be  written  very  early  in  the  six- 
teenth century,  we  have  a  catalogue  of  the  matters  of  conscience  then  cogniz- 
able by  subpoena  in  chancery,  which  fall  within  a  very  narrow  compass.  No 
regular  judicial  system  at  that  time  prevailed  in  the  court;  but  the  suitor  when 
he  thought  himself  aggrieved,  found  a  desultory  and  uncertain  remedy,  accord- 
ing to  the  private  opinion  of  the  chancellor,  who  was  generally  an  ecclesiastic, 
or  sometimes  (though  rarely)  a  statesman :  no  lawyer  having  sat  in  the  court 
of  chancery  from  the  times  of  the  chief  justices  Thorpe  and  Kny vet,  succes- 
sively chancellors  to  King  Edward  III^  in  1372  and  1373,  (z)  to  the  promotion 

(o)  This  wM  the  opinion  of  Fairfax,  a  Tory  learned  Jud^e  in  tlie  time  of  Edward  the  Fourth.  "  Le  tub- 
oasna  (says  he)  ne  Berroit  my  cy  aoventtment  um  eome  il  ett  ore,  §i  nous  attendomtu  tieU  tusttont  nor 
169  ca§e»  et  mainteinomua  le  juritdietion  de  eeO  oorMrt^  et  d^auter  cowte."    (Yearbook,  Sl  JCdw,  IV,  88.) 

(p)  See  book  it  ch.  90.  (g)  Spehn.  Oloee.  106.    1  LeT.  942. 

<r)  Lord  Lytcelt.  Hen.  II,  b.  8,  p.  801,  note.  <•)  10  Hen.  II,  c.  1&.    Speed.  458. 

\t)  In  4  Hen.  lU,  suite  in  oourt  christian  pro  Uxeionefldei  upon  temporal  contracts  were  adjud^^ed  to  be 
contrary  to  law.  (FitxlL  Ahr.  t.  Prohibition.  15.)  But  in  the  statute  or  writ  of  circumspeete  agatie^  sup- 
posed by  some  to  have  issued  18  Bdw.  I,  but  more  probably  (8  Pryn.  Bee.  886)  9  Bdw.  II,  suits  pro  Useione 
fidei  were  allowed  to  the  ecclesiastical  courts;  accordingto  some  ancient  copies  (Berthelet  etat^  antiq. 
Iiondon  1531,  00  6  ,*  8  Pryn.  Bee.  886),  and  the  common  Xnelish  translation  of  that  statute,  ithouffh  ui 


(w)  Rot  FarL    4  Hen,  IF,  Nos.  78  and  110.    8  Hen.  V,  No.  46,  cited  in  Prynne's  abr.  of  0otton*8  reoorda, 
110, 429,  494,  548.    4  Inst.  88.    1  RolL  Abr.  870,  871,  879. 
(i)Bot.  Pari.    14  Edw.  IVt  No.  83  (not  14  Edte.  HI,  as  cited  1  RolL  Abr.  870,  Sto), 
(jy)  Tit.  Chancery,  fol.  996.    BasteU's  edit  A.  D.  1584.        (s)  Spelm.  Gloes.  IIL    Dudff.  eknm,  Ser,  CB. 
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of  Sir  Thomas  Moore  hj  King  Henry  VIII,  in  1630.  After  whioh  the  great 
seal  was  indisoriminately  committed  to  the  custody  of  lawyers,  or  courtiers,  (a) 
or  churchmen,  (b)  according  as  the  conyenience  of  the  times  and  the  disposi- 
tion of  the  prince  required,  till  Sergeant  Puckering  was  made  lord  keeper 
in  1592;  from  which  time  to  the  present  the  court  of  chancery  has  always  been 
filled  by  a  lawyer,  excepting  the  interval  from  1621  to  1625,  when  the  seal  was 
intrusted  to  Dr.  Williams,  then  dean  of  Westminster,  but  afterwards  bishop 
of  Lincoln;  who  had  been  chaplain  to  Lord  Ellesmere,  when  chancellor,  (c) 

In  the  time  of  Lord  Ellesmere  (A.  D.  1616)  arose  that  notable  dispute 
between  the  courts  of  law  and  equity,  set  on  foot  by  Sir  Edward  Coke,  then 
chief  justice  of  the  court  of  king's  bench;  whether  a  court  of  equity  could  giye 
relief  after  or  against  a  judgment  at  the  common  law  ?  This  contest  was  so 
warmly  carried  on,  that  indictments  were  preferred  against  the  suitors,  the 
solicitors,  the  counsel,  and  even  a  master  in  chancery,  for  having  incurred  a 
prcBmunirey  by  questioning  in  a  court  of  equity  a  judgment  in  the  court  of 
King's  bench,  obtained  by  gross  fraud  and  imposition,  {d)  This  matter  being 
brought  before  the  king,  was  by  him  referred  *to  his  learned  counsel  r^c^^-i 
for  their  advice  and  opinion:  who  reported  so  strongly  in  favour  of  the  I-  -I 
courts  of  equity,  (e)  tnat  his  majesty  gave  judgment  in  their  behalf;  but  not 
contented  with  the  irrefragable  reasons  and  precedents  produced  by  his  coun- 
sel (for  the  chief  justice  was  clearly  in  the  wrong),  he  chose  rather  to  decide 
the  question  by  referring  it  to  the  plenitude  of  his  royal  prerogative.  (/)  Sir 
Edward  Coke  submitted  to  the  decision,  (j]f)  and  thereby  made  atonement  for 
his  error:  but  this  struggle,  together  with  the  business  of  commendams  (in 
which  he  acted  a  very  noble  part),  {h)  and  his  controlling  the  commissioners 
of  sewers,  {%)  were  the  open  and  avowed  causes,  {k)  first  of  his  suspension  and 
soon  after  of  his  removal,  from  his  office. 

Lord  Bacon,  who  succeeded  Lord  Ellesmere,  reduced  the  practice  of  the 
court  into  a  more  regular  system ;  but  did  not  sit  Ions  enougn  to  effect  any 
considerable  revolution  in  the  science  itself:  and  few  of  his  decrees  which  have 
reached  us  are  of  any  great  consequence  to  posterity.  His  successors,  in  the 
reign  of  Charles  I,  did  little  to  improve  upon  his  plan;  and  even  after  the 
restoration  the  seal  was  committed  to  the  earl  of  Clarendon,  who  had  with- 
drawn from  practice  as  a  lawyer  near  twenty  years;  and  afterwards  to  the  earl 
of  Shaftesbury,  who  (though  a  lawyer  by  education)  had  never  practised  at 
all.  Sir  Heneage  Finch,  who  succeeded  in  1673,  *and  became  after-  r^rxi 
wards  earl  of  Nottingham,  was  a  person  of  the  greatest  abilities  and  ^  -* 
most  uncorrupted  integrity;  a  thorough  master  and  zealous  defender  of  the 
laws  and  constitution  of  his  country;  and  endued  with  a  pervading  genius, 
that  enabled  him  to  discover  and  to  pursue  the  true  spirit  of  justice,  notwith- 
standing the  embarrassments  raised  by  the  narrow  and  technical  notions  which 
then  prevailed  in  the  courts  of  law,  and  the  imperfect  ideas  of  redress  which 
had  possessed  the  courts  of  equity.  The  reason  and  necessities  of  mankind 
arising  from  the  great  change  in  property  by  the  extension  of  trade  and  the 

(a)  Wriotbefllj,  St.  John,  and  Hatton.  <ft)OoodrIck,  Gardiner,  and  Heath. 

\e)  Biog.  Brit.  4278.  (d)  Baoon'a  Works,  IV,  611,  618,  632. 

(e)  Whftelocke  of  parL  U.  9m).    1  Chan.  Rep.  Append.  11. 

(/)  **F6r  that  it  appertaineth  to  onr  prinoely  office  onlj  to  jud|?e  over  all  Judges,  and  to  discern  and 
dcMrmtaie  such  dUTerances  as  at  any  time  may  and  shall  arise  oetween  our  several  courtSi  touching  their 
Jurisdictions,  and  the  same  to 'settle  and  determine,  as  we  In  our  princely  wisdom  shall  find  to  stand  most 
with  our  honour,"  Ac    (1  Chano.  Rep.  append.  26.) 

S)  Hee  the  'entry  in  the  oouncU  book,  96  July,  1616.  (Blogr.  Brit.  1990  ) 
)  In  a  cause  of  the  bishop  of  Winchester,  touching  a  conimendam^  King  James,  oonoeiring  that  the 
matter  affected  his  nrerogative.  sent  letters  to  the  Juoui;es  not  to  proceed  in  it  till  himself  had  been  first 
consulted.  The  twelve  Judges  Joined  In  a  memorial  to  his  majesty,  declaring  that  their  compliance  would 
be  contrary  to  their  oaths  and  the  law;  but  upon  being  broughc  before  the  king  and  council,  they  all 
retracted  and  promised  obedience  in  eveiy  such  case  for  the  future,  except  Sir  Enward  Coke,  who  said, 
*«that  when  the  case  happened,  he  would  do  his  duty.*'    (Biogr.  Brit  1888.) 

(I)  See  that  article  in  chap.  6. 

(10  See  Lord  Bllesmere*8  speech  to  Sir  Heniy  Montaflrue,  the  new  chief  Justice,  16  Not.  1616.  (Moore^s 
reports,  88B.)  Though  Sir  Edward  might  probably  have  retained  his  seat,  if,  during  his  supension,  he 
would  bare  complimented  Lord  Villlers  (the  new  favorite),  with  the  disposal  of  the  most  lucrative  olBce 
In  Us  court    (Blogr.  Brit  1891.) 
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abolition  of  military  tenures,  co-operated  in  establishing  his  plan,  and  enabled 
him  in  the  course  of  nine  years  to  build  a  system  of  jurisprudence  and  juris- 
diction upon  wide  and  rational  foundations;  which  have  also  been  extended 
and  improved  by  many  ^eat  men,  who  have  since  presided  in  chancery.  And 
from  that  time  to  this  the  power  and  business  of  the  court  have  increased  to 
an  amazing  degree. 

From  this  court  of  equity  in  chancery,  as  from  the  other  superior  courts,  an 
appeal  lies  to  the  house  of  peers.  But  there  are  these  differences  between 
appeals  from  a  court  of  equity,  and  writs  of  error  from  a  court  of  law:  1. 
That  the  former  may  be  brought  upon  any  interlocutory  matter,  the  latter 
upon  nothing  but  only  a  definitive  judgment:  2.  That  on  writs  of  error  the 
house  of  lords  pronounces  the  judgment,  on  appeals  it  gives  direction  to  the 
court  below  to  rectify  its  own  decree. 

IX.  The  next  court  that  I  shall  mention  is  one  that  hath  no  original  jurin- 
diction,  but  is  only  a  court  of  appeal,  to  correct  the  errors  of  other  jurisdic- 
tions. This  is  the  court  of  exchequer  chamber;  which  was  firet  erected  by 
statute  31  Edw.  Ill,  c.  12,  to  determine  causes  by  writs  of  error  from  the 
common  law  side  of  the  court  of  exchequer.  And  to  that  end  it  consists  of 
the  lord  chancellor  and  lord  treasurer,  taking  unto  them  the  justices  of  the 
king's  bench  and  common  pleas.  In  imitation  of  which  a  second  court  of 
exchequer  chamber  was  erected  bv  statute  27  Eliz.,  ch.  8,  consisting  of  the 
justices  of  the  common  pleas,  and  the  barons  of  the  exchequer,  before  whom 
r*56l  ^^^  ^^  error  may  be  brought  to  reverse  judgments  *in  certain 
^  *  suits  (I)  originally  begun  in  the  court  of  king's  bench.  Into  the  court 
also  of  exchequer  chamber  (which  then  consists  of  all  the  judges  of  the  three 
superior  courts,  and  now  and  then  the  lord  chancellor  also),  are  sometimes 
adjourned  from  the  other  courts  such  causes  as  the  judges  upon  argument  find 
to  be  of  great  weight  and  difficulty,  before  any  judgment  is  given  upon  them 
in  the  court  below,  (m) 

From  all  the  branches  of  this  court  of  exchequer  chamber,  a  writ  of  error 
lies  to 

X.  The  house  of  peers,  which  is  the  supreme  court  of  judicature  in  the 
kingdom,  having  at  present  no  original  jurisdiction  over  causes,  but  only  upon 
appeals  and  writs  of  error,  to  rectify  any  injustice  or  mistake  of  the  law,  com- 
mitted by  the  courts  below*  To  this  authority  this  august  tribunal  succeeded 
of  course  upon  the  dissolution  of  the  aula  regia.  For,  as  the  barons  of  parlia- 
ment were  constituent  members  of  that  court ;  and  the  rest  of  its  jurisaiction 
was  dealt  out  to  other  tribunals,  over  which  the  ^eat  officers  who  accompanied 
those  barons  were  respectively  delegated  to  preside;  it  followed,  that  the  right 
of  receiving  appeals,  and  superintending  all  other  jurisdictions,  still  remained 
in  the  residue  of  that  noble  assembly,  from  which  every  other  great  court  was 
derived.  They  are  therefore  in  all  causes  the  last  resort,  from  whose  judg- 
ment no  farther  appeal  is  permitted;  but  ewerj  subordinate  tribunal  must  con- 
form to  their  determinations ;  the  law  reposing  an  entire  confidence  in  the 
honour  and  conscience  of  the  noble  persons  who  compose  this  important  as- 
sembly, that  (if  possible)  they  will  make  themselves  masters  of  those  questions 
upon  which  they  undertake  to  decide,  and  in  all  dubious  cases  refer  themselves 
to  the  opinions  of  the  judges,  who  are  summoned  by  writ  to  advise  them;  since 
upon  their  decision  all  propeity  must  finally  depend.  (5) 

(O  See  chaik.  SS,  !».  41L  (m)  4  Inrt.  llfi.    8Balst.l4S. 

(5)  In  practice  the  house  of  lords,  when  sitting  to  hear  appeals,  is  composed  onl^  of  the 
"  law  loras,"  as  they  are  called;  that  is,  the  peers  who  at  the  time  hold  judicial  positions  or 
who  have  heretofore  lield  such  positions.  Every  peer  indeed  has  the  right  to  be  present 
and  participate,  but  it  is  a  right  which  is  not,  ana  could  not  often  with  propriety  be.  as- 
serted, since  few  except  the  Taw  lords  have  any  such  training  as  would  fit  them  for  the 
duties  to  be  performed.  A  quorum  of  peers  must  be  present,  but  three  is  a  quorum  of  the 
house  of  peers,  and  two  besides  the  chancellor  would  be  sufficient  to  constitute  this  courts 
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Hitherto  luay  also  be  referred  the  tribunal  established  hj  statute  14  Edw. 
ni,  c  5,  conaisting  (though  now  out  of  use)  of  one  prelate,  two  earls,  and  two 
barons  who  are  to  be  chosen  at  every  new  parliament,  to  hear  complaints  of 
grieyances  and  delays  of  justice  in  the  king's  courts,  and  (with  the  advice  of 
the  chancellor,  treasurer  and  justices  of  both  benches)  to  give  directions  for 
remedying  these  ^inconveniences  in  the  courts  below.  This  committee  r  *k»ji 
seems  to  have  been  established,  lest  there  should  be  a  defect  of  justice,  ^  •■ 
for  want  of  a  supreme  court  of  appeal  during  any  long  intermission  or  recess 
of  parliament;  for  the  statute  farther  directs,  that  if  the  difficulty  be  so  great, 
that  it  may  not  well  be  determined  without  assent  of  parliament,  it  shall  be 
brought  by  the  said  prelate,  earls  and  barons,  unto  the  neoU  parliament,  who 
shall  finally  determine  the  same. 

XI.  Before  I  conclude  this  chapter,  I  must  also  mention  an  eleventh  species 
of  courts,  of  general  jurisdiction  and  use,  which  are  derived  out  of,  and  act  as 
collateral  auxiliaries  to,  the  foregoing ;  I  mean  the  courts  of  assize  and  nisi 
prius. 

These  are  composed  of  two  or  more  commissioners,  who  are  twice  in  every 
year  sent  by  the  king's  special  commission  all  round  the  kingdom  except  Lon- 
don and  Middlesex,  where  courts  of  nisi  priua  are  holden  in  and  after  every 
term,  before  the  chief  or  other  judge  of  the  several  superior  courts;  and  except 
the  four  northern  counties,  where  the  assizes  are  holden  only  once  a  year),  (6) 
to  try  by  a  jury  of  the  respective  counties  the  truth  of  such  matters  of  fact 
as  are  then  under  dispute  in  the  courts  of  Westminster-ball.  These  judges  of 
assize  came  into  use  in  the  room  of  the  ancient  justices  in  eyre,  justiciarii  in 
iiinere:  who  were  regularly  established,  if  not  first  appointed,  by  the  parlia- 
ment of  Northampton,  A.  D.  1170,  22  lien.  II,  {n)  witn  a  delegated  power 
from  the  king's  great  court,  or  aula  regiUy  being  looked  upon  as  members 
thereof  ;  and  they  afterwards  made  their  circuit  round  the  kingdom  once  in 
seven  years  for  the  purpose  of  trying  causes,  (o)  They  were  afterwards 
directed  by  magna  carta^  c.  12,  to  be  sent  into  every  county  once  a  year,  to 
take  (or  receive  the  verdict  of  the  jurors  or  recognitors  in  certain  actions, 
then  called)  recognitions  or  assizes;  the  most  difficult  of  which  they  are 
directed  to  adjourn  into  the  court  of  common  pleas  to  be  there  determined. 
The  itinerant  justices  were  sometimes  mere  justices  of  assize  or  of  dower,  or 
of  gaol-delivery,  and  the  like;  and  *they  had  sometimes  a  more  general  r^cKoi 
commission  to  determine  all  manner  of  causes,  being  constituted  jtistici'  *-  ^ 
arii  ad  omnia  placita  :  (p)  but  the  present  justices  of  assize  and  nisi  prius 
are  more  immediately  derived  from  the  statute  Westm.  2,  13  Edw.  I,  c.  30, 
which  directs  them  to  be  assigned  out  of  the  king's  sworn  justices,  associating 
to  themselves  one  or  two  discreet  knights  of  each  county.  By  statute  27 
Edw.  I,  c  4,  (explained  by  12  Edw.  II,  c.  3,)  assizes  and  inquests  were  allowed 
to  be  taken  before  any  one  justice  of  the  court  in  which  the  plea  was  brought; 
associating  to  him  one  knight  or  other  approved  man  of  the  county.  And, 
lastly,  by  statute  14  Edw.  Ill,  c.  16,  inquests  of  nisi  prius  may  be  taken  be- 
fore any  justice  of  either  bench  (though  the  plea  be  not  depending  in  his  own 
court),  or  before  the  chief  baron  of  the  exchequer,  if  he  be  a  man  of  the  law; 
or  otherwise  before  the  justices  of  assize,  so  that  one  of  such  justices  be  a 
judge  of  the  king's  bench  or  common  pleas,  or  the  king's  serjeant  sworn. 

(n)  Seld.  Jan.  I.  S»  1 5.    Spelm.  Cod.  889. 

(o)  Co.  Litt,  898.  Anno,  1801,  juatidarii  itinorawt«$  vonenmt  apud  Wigomiam  in  octavi*  8.  Johannia 
haptUtot:-~et  totuM  eomitatut  eo»  euimittere  reeutavit  guod  septem  anni  nondum  erant  «la|»ti,  pottquam 
hutidarii  iHdem  ultimo  Medtrunt    {AnnaL  BccL  Wigom,  in  Whart  Angl.  tacr.  i;  49S.) 

(j>)  Bract.  L  &  ir.h  c  11. 


Formerly  it  was  not  necessary  that  the  three  be  law  lords,  and  if  two  chanced  to  be  lay 
members,  and  the  decree  under  review  was  one  made  by  the  chancellor  himself,  his  own 
vote  would  affirm  it,  as  the  lay  members  would  take  no  part.  But  now  three  lords  of  ap- 
peal are  required  to  be  present  in  hearing  every  case.  For  the  law  as  to  this  see  note  1,  p.  80l 
(6)  But  now  the  assizes  are  held  here  twice  a  year. 
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They  usually  make  their  circuits  in  the  respective  yacations  after  EUIary  and 
Trinity  terms;  assizes  being  allowed  to  be  taken  in  the  holy  time  of  Lent  by 
consent  of  the  bishops  at  the  king's  request,  as  expressed  in  statute  Westm.  1, 
8  Bdw.  I9  c  61.  And  it  was  also  usual  during  tne  times  of  popery,  for  the 
prelates  to  grant  annual  licenses  to  the  justices  of  assize  to  administer  oaths 
m  holy  times:  for  oaths  being  of  a  sacred  nature,  the  lo^o  of  those  (deluded) 
ages  concluded  that  they  must  be  of  ecclesiastical  cognizance,  (q)  The  pru- 
dent jealousy  of  our  ancestors  ordained  (r)  that  no  man  of  law  should  be 
judge  of  assize  in  his  own  county,  wherein  he  was  bom  or  doth  inhabit;  and 
a  similar  prohibition  is  found  in  the  civil  law,  (a)  which  has  carried  this  prin- 
ciple so  far  that  it  is  equivalent  to  the  crime  of  sacrilege,  for  a  man  to  be 
governor  of  the  province  in  which  he  was  born,  or  has  any  civil  connexion,  (t) 

The  judges  upon  their  circuits  now  sit  by  virtue  of  five  several  authorities. 
1.  The  commission  of  the  peace.  2.  A  commission  of  01/er  and  terminer.  3. 
A  commission  of  general  gaoUdelivery.  The  consideration  of  all  which  belongs 
r*fiOl  P^op^^ly  *^^  ^^®  subsequent  book  of  these  Commentaries.  But  the 
'-  -'  fourth  commission  is,  4.  A  commission  of  assize^  directed  to  the  justices 
and  Serjeants  therein  named,  to  take  (together  with  their  associates)  assizes  in 
the  several  counties;  that  is  to  take  the  verdict  of  a  pecular  species  of  jury, 
called  an  assize,  and  summoned  for  the  trial  of  landed  disputes,  of  which  here- 
after. The  other  authority  is,  5.  That  of  nUi  prius^  which  is  a  consequence 
of  the  commission  of  assize^  (u)  being  annexed  to  the  office  of  those  justices 
by  the  statute  of  Westm.  2,  13  Edw.  I,  c.  30,  and  it  empowers  them  to  try  all 
quostions  of  fact  issuing  out  of  the  courts  at  Westminster,  that  are  then  ripe 
for  trial  by  juiy.  These  by  the  course  of  the  courts  (w)  are  usually  appointed 
to  be  tried  at  Westminster  in  some  Easter  or  Michaelmas  term,  hj  a  jury  re- 
turned from  the  county  wherein  the  cause  of  action  arises;  but  WLth  this  pro- 
viso, nisi  priuSy  U7iles8  be/ore  the  day  prefixed  the  judges  of  assize  come  into 
the  county  in  question.  This  they  are  sure  to  do  in  the  vacations  preceding 
each  Easter  and  Michaelmas  term,  which  saves  much  expense  ana  trouble. 
These  commissions  are  constantly  accompanied  by  writs  of  association^  in 
pursuance  of  the  statutes  of  Edward  I  and  II,  before  mentioned ;  whereby 
certain  persons  (usually  the  clerk  of  assize  and  his  subordinate  officers)  are 
directed  to  associate  themselves  with  the  justices  and  Serjeants,  and  they  are 
required  to  admit  the  said  persons  into  their  society,  in  order  to  take  the 
assizes,  ifec;  that  a  sufficient  supply  of  commissioners  may  never  be  wanting. 
But,  to  prevent  the  delay  of  justice  by  the  absence  of  any  of  them,  there  is 
also  issued  of  course  a  writ  of  si  non  omnes;  directing  that  if  all  cannot  be 
present,  any  two  of  them  (a  justice  or  a  Serjeant  being  one)  may  proceed  to 
execute  the  commission. 

These  are  the  several  courts  of  common  law  and  equity,  which  are  of  publio 
and  general  jurisdiction  throughout  the  kingdom.  And,  upon  the  whole,  we 
cannot  but  admire  the  wise  economy  and  admirable  provision  of  our  ancestors, 
in  settling  the  distribution  of  justice  in  a  method  so  well  calculated  for  cheap- 
ness, expedition,  and  ease.  By  the  constitution  which  they  established,  all 
trivial  debts,  and  injuries  of  small  consequence,  were  to  be  recovered  or  re- 
r^60l  ^^^^^^^  ^"  every  *man's  own  county,  hundred,  or  perhaps  parish.  Pleas 
■-  -'of  freehold,  and  more  important  disputes  of  property,  were  adjourned 
to  the  king's  court  of  common  pleas,  which  was  fixed  in  one  place  for  the 
benefit  of  the  whole  kingdom.  Grimes  and  misdemeanors  were  to  be  exam- 
ined in  a  court  by  themselves;  and  matters  of  the  revenue  in  another  distinct 
jurisdiction.  Now  indeed,  for  the  ease  of  the  subject  and  greater  dispatch  of 
causes,  methods  have  been  found  to  open  all  the  three  superior  courts  for  the 
redress  of  private  wrongs;  which  have  remedied  many  inconveniences,  and 

(a)  Tnf  ncaa  hereof  maj  be  met  with  in  the  ai>peiidlx  to  Spelouui's  origiiuU  of  the  temu,  and  In  Kr. 
Pn»er*8  Anriqulties,  209. 
(r)  Stat  4  Edw.  m,  c.  S.    8Rlc.II.o.a,    88  Hen.  Tin,  a  SI  ^jy.  l.aia  (l)a9,flL4 

(«)  Balk.  454.  ■(w)8eech.88.i>.803.  w,-^ 
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yet  preserved  the  forms  and  boundaries  handed  down  to  us  from  high  anti- 
qoitr.  If  facts  are  disputed,  they  are  sent  down  to  be  tried  in  the  country 
by  the  neighbors;  but  the  law,  arising  upon  those  facts,  is  determined  by  the 
judges  above:  and,  if  they  are  mistaken  in  point  of  law,  there  remain  in  both 
oases  two  snccessiye  courts  of  appeal,  to  rectify  such  their  mistakes.  If  the 
rigour  of  general  rules  does  in  any  case  bear  hard  upon  individuals,  courts  of 
equity  are  open  to  supply  the  defects,  but  not  sap  the  fundamentals,  of  the 
law.  Lastly,  there  presides  over  all  one  great  court  of  appeal,  which  is  the 
last  resort  in  matters  both  of  law  and  equity;  and  which  will  therefore  take 
care  to  preserve  an  uniformity  and  equilibrium  among  all  the  inferior  juris- 
dictions: a  court  composed  of  prelates  selected  for  their  piety,  and  of  nobles 
advanced  to  that  honour  for  their  personal  merit,  or  deriving  both  honour  and 
merit  from  an  illustrious  train  of  ancestors;  who  are  formed  by  their  education, 
interested  by  their  property,  and  bound  upon  their  conscience  and  honour,  to 
be  skilled  in  the  laws  of  the  country.  This  is  a  faithful  sketch  of  the  English 
juridical  constitution,  as  designed  by  the  masterly  hands  of  our  forefathers,  of 
which  the  great  original  lines  are  still  strong  and  visible;  and  if  any  of  its 
minuter  strokes  are  by  the  length  of  time  at  all  obscured  or  decayed,  they  may 
still  be  with  ease  restored  to  their  pristine  vigour;  and  that  not  so  much  by 
fanciful  alterations  and  wild  experiments  (so  frequent  in  this  fertile  age),  a.s 
by  closely  adhering  to  the  wisdom  of  the  ancient  plan, 'concerted  by  Alfred 
and  perfected  by  Edward  I,  and  by  attending  to  the  spirit,  without  neglecting 
the  forms,  of  their  excellent  and  venerable  institutions.  (7) 

(7)  The  courts  of  the  United  States  consist  of  the  following: 
1.  The  senate  as  a  court  of  impeachment 
d.  The  supreme  court. 
8.  The  circuit  courts. 

4.  The  district  courts. 

5.  The  court  of  claims. 

6.  The  supreme  court  of  the  District  of  Columbia. 

7.  The  territorial  courts. 

The  court  of  impeachment  derives  its  authority  from  article  1,  section  8  of  the  constitu- 
tion, and  is  sufficiently  spoken  of  elsewhere.  The  Judicial  power  generally  is  conferred  by 
article  3,  section  2. 

The  supreme  court  has  original  lurisdiction  of  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  or  those  to  which  a  state  shall  be  a  party.  It  also  has 
appellate  jurisdiction  from  the  circuit  court  in  tivil  cases,  where  the  matter  in  dispute 
exceeds  $^000,  and  from  the  higliest  state  court  of  each  state,  in  any  case  where  has  been 
drawn  in  ouestion  the  validity  of  a  treaty,  or  of  a  statute  of,  or  an  authority  exercised 
under,  the  United  States,  and  the  decision  of  the  state  court  has  been  against  its  validity; 
also  where  has  been  drawn  in  Question  tlie  validity  of  a  statute  of,  or  an  authority  exercised 
under,  any  state,  on  the  ground  of  its  being  repugnant  to  the  constitution,  laws  or  treaties 
of  the  United  States,  and  the  decision  of  the  state  court  has  been  in  favor  of  such  state 
law  or  authority ;  also  where  the  decision  of  the  state  court  has  been  against  a  riglit  claimed 
under  an^  clause  of  the  constitution  of  the  United  States,  or  under  any  treaty  or  statute  of 
or  commission  held  under  the  United  States;  it  has  also  appellate  Jurisdiction  from  the  ter- 
ritorial courts  where  the  amount  in  dispute  exceeds  $1000.  except  from  Washington  terri- 
tory, where  it  must  exceed  $2000;  and  from  the  supreme  court  of  the  District  of  Columbia 
and  from  the  court  of  claims,  where  the  amount  in  controversy  exceeds  $3000;  and  in  any 
other  case  where  the  judgment  or  decree  may  present  a  constitutional  question  or  furnish  a 

erecedent  for  a  class  of  cases,  the  United  States  may  appeal  without  regard  to  the  amount 
I  controversy. 

The  United  States  circuit  courts  have  original  jurisdiction,  concurrently  with  the  state 
courts.of  all  civil  suits,  at  common  law  or  in  equity,  wlicre  the  matter  in  dispute  exceeds 
$500,  and  the  United  States  is  a  plaintiff,  or  an  alien  is  a  party,  or  where  the  suit  is  between 
a  citizen  of  the  state  in  wliich  it  is  brought  and  a  citizen  of  another  state.  They  have  exclu- 
sive jurisdiction  of  all  crimes  and  offences  cognizable  under  the  authority  of  the  United 
States,  except  where  specially  otherwise  provided ;  and  concurrent  jurisdiction  with  the 
district  courts  of  the  crimes  and  offences  cognizable  therein.  Under  the  patent  laws  they 
have  Jurisdiction  in  equity  to  restrain  infringements.  They  have  also  appellate  jurisdiction 
from  the  district  courts  where  the  matter  in  dispute  exceeds  $50. 

The  district  courts  have  jurisdiction  exclusively  of  the  state  courts,  and  concurrently  with 
the  circuit  courts,  of  all  crimes  and  offences  cognizable  under  the  authority  of  the  United 
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CHAPTER  V. 

OP  COURTS  ECCLESIASTICAL,  MILITARY  AND 

MARITIME. 

Besides  the  several  courts  which  were  treated  of  in  the  preceding  chapter 
and  in  which  all  injuries  are  redressed,  that  fall  under  'the  cognizance  of  the 
common  law  of  England,  or  that  spirit  of  equity  which  ought  to  bo  its  con- 
stant attendant,  there  still  remain  some  other  courts  of  a  jurisdiction  equally 
public  and  general;  which  take  cognizance  of  other  species  of  injuries,  of  an 
ecclesiastical,  military  and  maritime  nature;  and  therefore  are  properly  dis- 
tinguished by  the  title  of  ecclesiastical  courts,  courts  military,  and  courts 
maritime. 

L  Before  I  descend  to  consider  particular  ecclesiastical  courts,  I  must  first 
of  all  in  general  premise,  that,  in  the  time  of  our  Saxon  ancestors,  there  was 
no  sort  of  distinction  between  the  lay  and  the  ecclesiastical  jurisdiction:  the 
county  court  was  as  much  a  spiritual  as  a  temporal  tribunal;  the  rights  of  the 
church  were  ascertained  and  asserted  at  the  same  time,  and  by  the  same 
judges,  as  the  rights  of  the  laity.  For  this  purpose  the  bishop  of  the  diocese, 
and  the  alderman,  or,  in  his  absence,  the  sheriff  of  the  county,  used  to  sit  to- 
gether in  the  county  court,  and  had  there  the  cognizance  of  all  causes,  as  well 
ecclesiastical  as  civil:  a  superior  deference  being  paid  to  the  bishop's  opinion 
in  spiritual  matters,  and  to  that  of  the  lay  judges  in  temporal,  (a)     This 

(a)  Celeberrimo  huie  ctmventtU  epiacoput  et  aldermanniu  intertunto  ;  quwrum  alter  jura  divina^  alter 
Jitimana  popvUum  edoceto.    L.  L,  Eadgar,  c.  6. 

States,  committed  within  their  several  districts  or  upon  the  high  seas,  where  the  punish- 
ment is  not  capital.  They  have  also  exclusive  cognizance  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  including  seizures  under  the  laws  of  impost,  navigation  or  trade 
of  the  United  States;  and  of  all  seizures  on  land  or  water  under  the  laws  of  the  United 
States,  and  of  all  suits  for  penalties  and  forfeitures  incurred  under  those  laws.  They  have 
also  jurisdiction  concurrently  with  the  state  courts  and  circuit  courts,  oT  all  cases  where  an 
alien  sues  for  a  tort,  done  in  violation  of  the  law  of  nations  or  Of  a  treaty  of  the  United 
States;  also  of  all  suits  at  common  law  where  the  United  States  or  any  officer  thereof,  under 
the  authority  of  an  act  of  congress,  may  sue;  also  exclusive  of  the  state  courts  of  all  suits 
against  consuls  or  vice-consuls  except  fer  capital  offences.  These  courts  also  have  jurisdic- 
tion in  bankruptcy  cases. 

The  territorial  courts  possess  such  powers  as  are  specially  conferred  upon  them  by  the 
acts  providing  for  their  creation. 

The  supreme  court  of  the  District  of  Columbia  is  a  court  of  general  jurisdiction  in  law 
and  equity:  any  one  of  its  judges  may  hold  a  district  court  with  ttio  powers  of  tlie  otlicr 
district  courts;  and  may  also  hold  a  criminal  court  for  the  trial  of  all  crimes  and  offences 
arising  within  the  district.  From  the  special  terms  held  by  one  judge  appeals  may  be 
taken  to  the  general  term  held  by  all  or  a  quorum  of  all. 

The  court  of  claims  has  authority  to  hear  and  determine  all  claims  founded  upon  any 
law  of  confess  or  regulation  of  the  executive  department,  or  upon  any  contract,  express  or 
implied,  with  the  government  of  the  United  States,  and  all  claims  which  may  be  referred 
to  it  by  congress;  also  all  set-offs,  counter  claims,  claims  for  damages  liquidated  or  unliqui- 
dated, or  other  demands  whatsoever  on  the  part  of  the  government,  against  any  person 
making  claim  against  the  government  in  said  court. 

The  supreme  court  consists  of  one  chief  justice  and  eight  associate  justices,  appointed  by 
the  president,  by  and  with  the  advice  and  consent  of  the  senate,  during  good  behavior. 

There  are  nine  iudicial  circuits,  for  each  of  which  a  circuit  judge  is  appointed  in  like 
manner  and  with  the  like  tenure.  The  circuit  courts  are  held  bv  one  justice  of  the  supreme 
court  and  the  circuit  jtidge,  or  by  the  latter  and  the  district  judge,  or  may  bo  held  by  any 
one  of  the  three  sitting  alone.  Where  two  sit  together  and  disagree  in  opinion,  the  point 
of  disagreement  is  certified  to  the  supreme  court  for  its  decision. 

There  is  one  district  court  for  each  state,  and  in  some  states,  two  or  more.  Each  district 
has  a  district  judge  appointed  in  the  same  manner  and  for  the  same  term  as  the  Justices  of 
the  supreme  court.  The  supreme  court  of  the  District  of  Columbia  consists  of  four  Jus- 
tices, and  the  court  of  claims  of  fire,  with  the  like  tenure.  The  territorial  judges  hold  their 
offices  only  during  the  pleasure  of  the  president 
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union  of  power  was  yery  advantageous  to  them  both;  the  presence  of  the 
*bi8hop  added  weight  and  reverence  to  the  sheriff ^s  proceedings;  and  r^gnl 
the  authority  of  the  sheriff  was  equally  useful  to  the  bishop,  by  enforce-  *•  J 
ing  obedience  to  his  decrees  in  such  refractory  offenders,  as  would  otherwise 
have  despised  the  thunder  of  mere  ecclesiastical  censures. 

But  so  moderate  and  rational  a  plan  was  wholly  inconsistent  with  those 
views  of  ambition  that  were  then  forming  by  the  court  of  Rome.  It  soon 
became  an  established  maxim  in  the  papal  system  of  policy,  that  all  eccle^^iasti- 
ca]  persons,  and  all  ecclesiastical  causes,  should  be  solely  and  entirely  subject 
to  ecclesiastical  jurisdiction  only:  which  jurisdiction  was  supposed  to  be 
lodged,  in  the  first  place  and  immediately,  in  the  pope,  by  divine  indefeasible 
right  and  investiture  from  Christ  himself;  and  derived  from  the  pope  to  all 
inferior  tribunals.  Hence  the  canon  law  lays  it  down  as  a  rule,  that  ^^saceT' 
dotes  a  regibus  honorandi  swU^  non  Judicandi  ;^^  (b)  and  places  an  empha- 
tic reliance  on  a  fabulous  tale  which  it  tells  of  the  emperor  Constantine;  that, 
when  some  petitions  were  brought  to  him,  imploring  the  aid  of  his  authority 
against  certain  of  his  bishops,  accused  of  oppression  and  injustice,  he  caused 
(says  the  holy  canon)  the  petitions  to  be  burnt  in  their  presence,  dismissing 
them  with  this  valediction:  ^ite  et  inter  vo$  eausas  vestraa  dUcutite^  quia  dig* 
num  non  est  ut  nosjudicemtis  Deos.^^  (c) 

It  was  not,  however,  till  after  the  Norman  conquest  that  this  doctrine  was 
received  in  England;  when  William  I  (whose  title  was  warmly  espoused  by 
the  monasteries,  which  he  liberally  endowed,  and  by  the  foreign  clergy  whom 
he  brought  over  in  shoals  from  France  and  Italy,  and  planted  in  the  best  pre- 
ferments of  the  English  church),  was  at  length  prevailed  upon  to  establish 
this  fatal  encroachment,  and  separate  the  ecclesiastical  court  from  the  civil: 
whether  actuated  by  principles  of  bigotry,  or  by  those  of  a  more  refined  poli- 
cy, in  order  to  discountenance  the  laws  of  King  Edward,  abounding  witli  the 
spirit  of  Saxon  liberty,  is  not  altogether  *certain.  But  the  latter,  if  r«x»Q-| 
not  the  cause,  was  undoubtedly  the  consequence,  of  this  separation:  ^  ^ 
for  the  Saxon  laws  were  soon  overborne  by  the  Norman  justiciaries,  when  the 
county  court  fell  into  disregard  by  the  bishop's  withdrawing  his  prcsenco,  in 
obedience  to  the  charter  of  the  conqueror;  {d)  which  prohibited  any  8])iritual 
cause  from  being  tried  in  the  secular  courts,  and  commanded  the  suitors  to 
appear  before  the  bishop  only,  whose  decisions  were  directed  to  conform  to  the 
canon  law.  («) 

King  Henry  the  First,  at  his  accession,  among  other  restorations  of  the  laws 
of  King  Edward  the  Confessor,  revived  this  of  the  union  of  the  civil  and 
occlesiastical  court8.(y')  Which  was,  according  to  Sir  Edward  Coke,  {g)  after 
the  great  heat  of  the  conquest  was  past,  only  a  restitution  of  the  ancient  law 
of  kngland.  This,  however,  was  ill-relished  by  the  popish  clergy,  who,  under 
the  guidance  of  that  arrogant  prelate,  Archbisliop  Ansel m,  very  early  disap- 
proved of  a  measure  that  put  them  on  a  level  with  the  profane  Liity,  and  sub- 
jected spiritual  men  and  causes  to  the  inspection  of  the  secular  magistrates: 
ami,  therefore,  in  their  synod  at  Westminster,  3  IK'n.  I,  they  ordained  that  no 
bislkop  should  attend  the  discussion  of  temporal  causes;  (A)  which  soon  dis- 
solved this  newly  affected  union.     And  when,  upon  the  death  of  King  Henry 

(5)  Deerei.  part  2,  cau«.  11;  ou.  1,  o.  41.  (c)  Ibid, 

{dt)  Hale  Hi^t.  C.  L.  1M.    Selden,  in  Eadm.  p.  6.  I.  21.    4  Inst.  239.    Willc.  LL.  Angl.  Sax.  293. 

(«)  Hulltu  epUoopuB  vel  archidiaconu§  de  legibna  rpitcupiilibuM  ampliHt  in  hurulred  pladta  teneant, 
nee  caiuam,  qua  ad  regimen  aniviaruin  ptrlinet,  cut  Jtidt9*Hm  s^culaHum  lu}minum  (itlilucant:  Be'i 
quieunque  tecundum  epiacopnlea  leges,  de  quticunque  cnneti  vrl  cnlini  interpeUatuB  fuerit,  ad  locum, 
qiiem  ad  hoe  episeoptu  elegerit  et  nominaverit.  funuit;  ih  qw  de  cntisa  vrl  culpa  atui  respondeat;  et  non 
secundum  huruired,  Md  secundum  canunes  et  episcnpalea  I  eyes,  rectum  Deo  et  episcopo  suo/uciat. 

if)  Voloet  nrcBdpio,  ut  omnesde  comittitu  eant  ad  comitatus  et  hundredn,  stent  freer int  tempore 
regis  Ed'cardi.  {Cart.  Jlen.  I.  in  Spelm.  cod.  vet  leuxnn.  ;«i.'i.)  And  what  is  bere  ob<«oui*el3*  hinted  at,  is 
fimj  explained  by  his  code  of  laws  extant  In  the  red  boctk  of  the  excbeauer,  thoiig:b  in  general  but  of 
douDlfurauthorltjr.  {Cap,  S.)  Oenernlia  comitatuum  pUirftn  reriis  locis  ei  virtbus  teneantur.  Jntersini 
autetn  epiacopi,  comitei,  ite.l  et  agnntnr  prima  debta  vera  cUristianttatis  jura,  secundo  regis  placita, 
poetremo causa  tinguforum  diynis  satisfactiotuhuaexitletiutur. 

(p)  S  lost.  70.        (h)  Se  spiscopi  sascularium  placitorum  o^cium  suscipiant.    Spelm.  Co 7.  901. 
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r*A4l  ^^^  FirBty  *tbe  usurper  Stephen  was  brought  in  and  supported  by  the 
>-  -1  clergy,  we  find  one  article  of  the  oath  which  they  imposed  upon  him 
was,  that  ecclesiastical  persons  and  ecclesiastical  causes  should  be  subject  only 
to  the  bishop's  jurisdiction. (i)  And  as  it  was  about  that  time  that  the  contest 
and  emulation  began  between  the  laws  of  England  and  those  of  Rome,  (k)  the 
temporal  courts  adhering  to  the  former,  and  the  spiritual  adopting  the  lattei 
as  their  rule  of  proceeding,  this  widened  the  breach  between  tnem,  and  made 
a  coalition  afterwards  impracticable;  which  probably  would  else  have  l)een 
effected  at  the  general  reformation  of  the  church. 

In  briefly  recounting  the  various  species  of  ecclesiastical  courts,  or,  as  they 
are  often  styled,  courts  christian  {curtcs  chriatianitatU)  I  shall  begin  with  the 
lowest,  and  so  ascend  gradually  to  the  supreme  court  of  appeal.  (^) 

1.  The  archdeacon*8  coui't  is  the  most  inferior  court  in  the  whole  ecclesiasti- 
cal polity.  It  is  held,  in  the  archdeacon's  absence,  before  a  judge  appointed 
by  himself,  and  called  his  official;  and  its  jurisdiction  is  sometimes  in  concur- 
rence with,  sometimes  in  exclusion  of,  the  bishop's  court  of  the  diocese.  From 
hence,  however,  by  statute  24  Hen.  VIII,  c.  12,  an  appeal  lies  to  that  of  the 
bishop. 

2.  The  consistory  court  of  every  diocesan  bishop  is  held  in  their  several 
cathedrals,  for  the  trial  of  all  ecclesiastical  causes  arising  within  their  respect- 
ive dioceses.  The  bishop's  chancellor,  or  his  commissary,  is  the  judge;  and 
from  his  sentenca  an  appeal  lies,  by  virtue  of  the  same  statute,  to  the  arch- 
bishop of  each  province  respectively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to  the  archbishop  of 
r*65l  Canterbury;  whereof  the  judge  is  called  *the  dean  of  the  arc/ies,  be- 
^  ^  cause  he  anciently  held  his  court  in  the  church  of  Saint  Mary  le  bow 
{saneta  Maria  de  arcubus)^  though  all  the  principal  spiritual  courts  are  now 
holdeil  at  doctors'  commons.  His  proper  jurisdiction  is  only  over  the  thirteen 
peculiar  parishes  belonging  to  the  archbishop  in  London;  but  the  office  of  dean 
of  the  arches  having  been  for  a  long  time  united  with  that  of  the  archbishop's 
principal  official,  he  now,  in  right  of  the  last  mentioned  office  (as  doth  also  tlie 
official  principal  of  the  archbishop  of  York),  receives  and  determines  appeals 
from  the  sentences  of  all  inferior  ecclesiastical  courts  within  the  province. 
And  from  him  an  appeal  lies  to  the  king  in  chancery  (that  is,  to  a  court  of 
delegates  appointed  under  the  king's  great  seal)  by  statute  25  Hen.  YIH,  c. 
19,  as  supreme  head  of  the  English  church,  in  the  place  of  the  bishop  of  Rome, 
who  formerly  exercised  this  jurisdiction;  which  circumstance  alone  will  fur- 
nish the  reason  why  the  popish  clergy  were  so  anxious  to  separate  the  spiritual 
court  from  the  temporal. 

4.  The  court  of  peculiars  is  a  branch  of  and  annexed  to  the  court  of 
arches.  It  has  a  jurisdiction  over  all  those  parishes  dispersed  through  the 
province  of  Canteroury  in  the  midst  of  other  dioceses,  which  are  exempt  from 
the  ordinary's  jurisdiction,. and  subject  to  the  metropolitan  only.  All  ecclesi- 
astical causes  arising  within  these  peculiar  or  exempt  jurisdictions,  are,  origi- 
nally cognizable  by  this  court;  from  which  an  appeal  lay  formerly  to  the 
r*6a1    P^P^'  ^^^  ^^^  ^y  ^^  ^statute  25  Hen.  YIH,  c.  19,  to  the  king  in  ohan- 

5.  The  prerogative  court  is  established  for  the  trial  of  all  testamentary 
causes,  where  the  deceased  hath  left  bona  notabUia  within  two  different  dio- 
ceses. In  which  case  the  probate  of  wills  belongs,  as  we  have  formerly  seen, 
(m)  to  the  archbishop  of  the  province,  by' way  of  special  prerogative.  And 
all  causes  relating  to  the  wills,  administrations,  or  legacies  of  such  persons 
are,  originally,  cognizable  herein,  before  a  judge  appointed  by  the  arch- 
bishop, called  the  judge  of   the    prerogative  court;  from  whom  an  appeal 

(0  Spelm.  Cod,  810.  (Jlc)  See  Book  I,  introd.  1 1. 

(0  Fur  further  particulars,  tee  Burn*i  McdfiaaUeal  UkU^  Wood's  AwM(«te  of  tho  oommtm  lon^  and 
Oiif^hton'ii  ordo  Judiciorutn, 
(m)  Book  II,  cL  Si. 
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lies  by  statute  25  Hen.  VIII,  o.  19,  to  the  king  in  chancery,  instead  of  the 
pope,  as  formerly. 

I  pass  bysuch  ecclesiastical  courts  as  have  only  what  is  called  a  voluntary^ 
and  not  a  conierUioiis,  jurisdiction;  which  are  merely  concerned  in  doing  or 
selling  what  no  one  opposes,  and  which  keep  an  open  office  for  that  purpose 
(as  granting  dispensations,  licenses,  faculties,  and  other  remnants  of  the  papal 
extortions),  but  do  not  concern  themselves  with  administering  redress  to  any 
injury;  and  shall  proceed  to, 

6.  The  great  court  of  appeal  in  all  ecclesiastical  causes,  viz. :  the  court  of 
delegates^  judices  deiegcUi^  appointed  by  the  king's  commission  under  his  great 
seal,  and  issuing  out  of  chancery,  to  represent  his  royal  person,  and  hear  all 
appeals  to  him  made  by  virtue  of  the  before-mentioned  statute  of  Henry  VIII. 
This  commission  is  frequently  filled  with  lords,  spiritual  and  temporal,  and 
always  with  judges  of  the  courts  at  Westminster,  and  doctors  of  the  civil 
law.  Appeals  to  Rome  were  always  looked  upon  by  the  English  nation,  even 
in  the  times  of  popery,  with  an  evil  eye;  as  being  contrary  to  the  libertv  of 
the  subject,  the  honour  of  the  crown,  and  the  independence  of  the  whole 
realm;  and  were  first  introduced  in  very  turbulent  times,  in  the  sixteenth  year 
of  King  Stephen  (A.  D.  1151),  at  the  same  period  (Sir  Henry  Spelman  ob- 
served) that  the  civil  and  canon  laws  were  nrst  imported  into  England,  {n) 
But,  in  a  few  years  after,  to  obviate  this  growing  practice,  the  constitutions 
made  at  Clarendon,  11  Hen.  II,  on  account  of  the  disturbances  raised  by  Arch- 
bishop Becket,  and  other  zealots  of  the  holy  see,  expressly  declare,  (o)  that 
appeals  in  causes  ecclesiastical  ought  to  lie,  from  the  archdeacon  to  the  dio- 
cesan; from  the  diocesan  to  the  archbishop  of  the  province;  and  from  the 
archbishop  to  the  king;  and  are  not  to  proceed  any  farther  without  special 
license  from  the  crown.  But  the  unhappy  advantage  that  was  given  in  the 
reigns  of  King  John,  and  his  son  Henry  the  Third,  to  the  encroaching 
*power  of  the  pope,  who  was  ever  vigilant  to  improve  all  opportunities  r+g^-i 
of  extendins^  his  jurisdiction  hither,  at  length  riveted  the  custom  of  ap-  ^  -' 
pealing  to  Rome  in  causes  ecclesiastical  so  strongly  that  it  never  could  be 
thoroughly  broken  off,  till  the  grand  rupture  happened  in  the  reign  of  Henry 
the  Eighth;  when  all  the  jurisdiction  usurped  by  the  pope  in  matters  ecclesi- 
astical was  restored  to  the  crown,  to  which  it  originally  belonged:  so  that  the 
statute  25  Hen.  VIII,  was  but  declaratory  of  the  ancient  law  of  the  realm.  (/>) 
But  in  case  the  king  himself  be  party  in  any  of  these  suits,  the  appeal  does 
not  then  lie  to  him  in  chancery,  which  would  be  absurd;  but,  by  the  statute  24 
Henry  VIII,  c.  12,  to  all  the  bishops  of  the  realm,  assembled  in  the  upper 
house  of  convocation. 

7.  A  commission  of  review  is  a  commission  sometimes  granted,  in  extraor- 
dinary cases,  to  revise  the  sentence  of  the  court  of  delegates;  when  it  is  appre- 
hended they  have  been  led  into  a  material  error.  This  commission  the  king 
may  grant,  although  the  statutes  24  and  25  Hen.  VIII,  before  cited,  declares 
the  sentence  of  the  delegates  definitive:  because  the  pope  as  supreme  head  by 
the  canon  law,  used  to  grant  such  commission  of  review;  and  such  authority  as 
the  pope  heretofore  exerted  is  now  annexed  to  the  crown  (q)  by  statutes  26 
Hen  VlII,  c.  1,  and  1  Eliz.  o.  1.  But  it  is  not  matter  of  right,  which  the  sub- 
ject may  demand,  exdebUojtistiticB:  but  merely  a  matter  of  favour,  and  which, 
therefore,  is  often  denied. 

These  are  now  the  principal  courts  of  ecclesiastical  jurisdiction  :  none  of 
which  aro  allowed  to  be  courts  of  record ;  no  more  than  was  another  much 
more  formidable  jurisdiction,  but  now  deservedly  annihilated,  viz. :  the  court 
of  the  king's  high  commission  in  causes  ecclesiastical.  This  court  was  erected 
and  united  to  the  regal  power  (r)  bv  virtue  of  the  statute  1  Eliz.  c.  1,  instead 
of  a  larger  jurisdiction  which  ha^  before  been  exercised  under  the  pope's 


iS 


Cod.  vet  leg.  Sli.  (o)  Chap.  8.  (p)  4  Inst.  841. 

Ibid.  (r)  4  Inst.  891 
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r*68l  A^^^^'''^/'  I^  ^^  intended  *to  vindicate  the  dignity  and  peace  of  the 
^  ^  church,  by  reforming,  ordering,  and  correcting  the  ecclesiastical  state  and 
persoiJi,  and  all  manner  of  errors,  heresies,  schisms,  abuses,  offences,  contempts, 
and  e:  lormities.  Under  the  shelter  of  which  very  general  words,  means  were 
found  in  that  and  the  two  succeeding  reigns,  to  vest  in  the  high  commissioners 
extracrdinary  and  almost  despotic  powers,  of  fining  and  imprisoning;  which 
they  ( zerted  much  beyond  the  degree  of  the  offence  itself,  and  frequently  over 
offences  by  no  means  of  spiritual  cognizance.  For  these  reasons  this  court  was 
justly  abolished  by  statute  16  Car.  I,  a  II.  And  the  weak  and  illegal  attempt 
that  was  made  to  revive  it,  during  the  reign  of  King  James  the  Second,  served 
only  to  hasten  that  infatuated  pnnce's  ruin. 

IL  Next,  as  to  the  courts  military.  The  only  court  of  this  kind  known  to, 
and  established  by,  the  permanent  laws  of  the  land,  is  the  couit  of  chivalry^ 
formerly  held  before  the  lord  high  constable  and  earl  marslial  of  England 
Jointly,  but  since  the  attainder  of  Stafford,  duke  of  Buckingham,  under  Hen. 
VlII,  and  the  consequent  extinguishment  of  the  office  of  lord  high  constable, 
it  hath  usually,  with  respect  to  civil  matters,  been  held  before  the  earl  marshal 
only.  («)  This  court,  hj  statute  Id  Ric.  II,  c.  2,  hath  cognizance  of  contracts 
ana  other  matters  touching  deeds  of  arms  and  war,  as  well  out  of  the  realm  as 
within  it.  And  from  its  sentences  an  appeal  lies  immediately  to  the  king  in 
person,  {t)  This  court  was  in  great  reputation  in  the  times  of  pure  chivalry, 
and  afterwards  during  our  connexions  with  the  continent,  by  the  territories 
which  our  princes  held  in  France:  but  is  now  grown  almost  entirely  out  of  use, 
on  account  of  the  feebleness  of  its  jurisdiction,  and  want  of  power  to  enforce 
its  Judgments;  as  it  can  neither  fine  nor  imprison,  not  being  a  court  of  record,  (u) 

ni.  The  maritime  courts,  or  such  as  have  power  and  jurisdiction  to  deter- 
r*69l  ^^^  ^^^  maritime  injuries,  arising  upon  the  *seas,  or  in  parts  out  of  reach 
*-  -1  of  the  common  law,  are  only  the  court  of  admiralty,  and  its  courts  of 
appeal.  The  court  of  admiralty  is  held  before  the  lord  high  admiral  of  Eng- 
land, or  his  deputy,  who  is  called  the  judge  of  the  court.  According  to  Sir 
Henry  Spelman,  (w)  and  Lambard  (x)  it  was  first  of  all  erected  by  King  Edward 
the  Third.  Its  proceedings  are  according  to  the  method  of  the  civil  law,  like 
those  of  the  ecclesiastical  courts;  upon  which  account  it  is  usually  held  at  the 
same  place  with  the  superior  ecclesiastical  courts,  at  doctors'  commons  in  Lon- 
don. It  is  no  court  of  record,  any  more  than  the  spiritual  courts.  From  th^ 
sentences  of  the  admiralty  judge  an  appeal  always  lay,  in  ordinary  course,  to 
the  king  in  chancery,  as  may  be  collected  from  the  statute  25  Hen.  VIII,  c.  19, 
which  directs  the  appeal  from  the  archbishop's  courts  to  be  determined  by 
persons  named  in  the  king's  commission,  "like  as  in  case  of  appeal  from  the 
admiral-court."  But  this  is  also  expressly  declared  by  statute  8  Eliz.  c.  5, 
which  enacts,  that  upon  appeal  made  to  the  chancery,  the  sentence  definitive 
of  the  delegates  appointed  by  commission  shall  be  final. 

Appeals  from  the  vice-admiralty  courts  in  America,  and  our  other  planta- 
tions and  settlements,  may  be  brought  before  the  courts  of  admiralty  in  Eng- 
land, as  being  a  branch  oi  the  admiral's  jurisdiction,  though  they  may  also  be 
brought  before  the  king  in  council.  But  in  case  of  prize  vessels,  taken  in  time 
of  war,  in  any  part  of  the  world,  and  condemned  in  any  courts  of  admiralty  or 
vice-admiralty  as  lawful  prize,  the  appeal  lies  to  certain  commissioners  of 
appeals  consisting  chiefiy  of  the  privy  council,  and  not  to  judges  dele<rates. 
And  this  by  virtue  of  divers  treaties  with  foreign  nations;  by  which  particular 
courts  are  established  in  all  the  maritime  countries  of  Europe  for  the  decision 
of  this  question,  whether  lawful  prize  or  not:  for  this  being  a  question  between 
subjects  of  different  states,  it  belongs  entirely  to  the  law  of  nations,  and  not 
to  the  municipal  laws  of  either  country  to  determine  it.  The  original  court  to 
r*70l  "^^^^^  ^^^^  question  is  *permitted  in  England  is  the  court  of  adm  raUy; 
I-       ■*    and  the  court  of  appeal  is  in  effect  the  king's  privy  council,  the  memoers 

(^  1  LeT.  tV).    Show.  Pari.  Cas.  80.  (f)  i  last.  13S.  («)  7  Mod.  197. 

(10)  0lo9    13.  (x)  Arehtion.  4L 
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of  which  are,  in  consequence  of  treaties,  commissioned  under  the  great  seal  for 
this  purpose.  In  1748,  for  the  more  speedy  determination  of  appeals,  the 
judges  of  the  courts  of  Westminster-hall,  though  not  privy  counsellors,  were 
added  to  the  commission  then  in  being.  But  doubts  being  conceived  concem- 
ing  the  validity  of  that  commission,  on  account  of  such  addition,  the  same  was 
confirmed  by  statute  22  Oeo.  II,  c.  3,  with  a  proviso,  that  no  sentence  given 
under  it  should  be  valid,  unless  a  majority  of  the  commissioners  'present  were 
actually  privv  counsellors.  But  this  did  not,  I  apprehend,  extend  to  any 
future  commissions:  and  such  an  addition  became  indeed  totally  unnecessary 
in  the  course  of  the  war  which  commenced  in  1756;  since  during  the  whole  of 
that  war,  the  commission  of  appeals  was  regularly  attended  and  all  its  decisions 
conducted  by  a  judge  (1)  whose  masterlv  acquaintance  with  the  law  of  nations 
was  known  and  revered  by  every  state  m  Europe*  (y) 


CHAPTER  VL 
OF  COURTS  OF  A  SPECIAL  JURISDICTION. 

In  the  two  preceding  chapters  we  have  considered  the  several  courts,  whose 
jurisdiction  is  public  and  general;  and  which  are  so  contrived  that  some  or 
other  of  them  may  administer  redress  to  every  possible  injury  that  can  arise 
in  the  kingdom  at  large.  There  yet  remain  certain  others,  whose  jurisdiction 
is  private  and  special,  confined  to  particular  spots,  or  instituted  only  to  redress 
particular  injuries.     These  are: 

1.  The  forest  courts,  instituted  for  the  government  of  the  king's  forests,  in 
different  parts  of  the  kingdom,  and  for  the  punishment  of  all  injuries  done  to 
the  king's  deer  or  venUon^  to  the  verC  or  greensward,  and  to  the  covert  in 
which  such  deer  are  lodged.  These  are  the  courts  of  attachments,  of  regard, 
of  sweinmote  and  of  justice-seat.  The  court  of  attachments,  wood-mote^  or 
Torty  days  court,  is  to  be  held  before  the  verderors  of  the  forest  once  in  every 
forty  days;  {a)  and  is  instituted  to  inquire  into  all  offenders  against  vert  and 
venison;  {b)  who  may  be  attached  by  their  bodies,  if  taken  with  the  mainour 
(or  mainoeuvre,  a  manu),  that  is,  in  the  very  act  of  killing  venison,  or  stealing 
wood,  or  preparing  so  to  do,  or  by  fresh  and  immediate  pursuit  after  the  act 
is  done;  (c)  else  they  must  be  attached  by  their  goods.  And  in  this  forty 
days  court  the  foresters  or  keepers  are  to  bring  in  their  attachments, 
*or  "^xesenlvaeui^  de  viridi  et  venatione ;  and  the  verderors  are  to  re-  r+i^oi 
ceive  the  same,  and  to  enroll  them,  and  to  certify  them  under  their  L  '  J 
seals  to  the  court  of  justice-seat,  or  sweinmote:  {d)  for  this  court  can  only  in- 
ouire  of,  but  not  convict  offenders.  2.  The  court  of  regard  or  survey  of 
aogs,  is  to  be  holden  every  third  year,  for  the  lawing  or  expeditation  of  mastiffs, 

(y)  See  tbe  sentiments  of  the  president  Montesquieu,  and  H.  Vattel  (a  subject  of  the  Icing  of  Prussia,) 
on  the  answer  transmitted  by  the  English  court  to  his  Prussian  malesty-'s  £zpoaition  de»  motift.  dbc.  Ju 
D.  1758.    (Montesquleu^s  letters,  ft  Mar.  1751    Vattel*s  droit  de  gens,  Z.  2,  c.  7,  )i  M.) 

(a)  Oart.  de  forest.  9  Hen,  lU,o,S.  (6)  4  Insu  289.  (c)  Garth.  79. 

(a)  Oart.  de  forest,  c.  16. 


(1)  Lord  Mansflold  la  the  jud^e  here  referred  to. 

The  national  equity  and  admiralty  courts  of  the  United  States  are  mentioned  in  the  note 
io  page  60.  The  several  states  have  no  admiralty  courts,  and  some  of  them  have  no  separate 
courts  of  equity,  but  equitable  remedies  are  administered  in  the  courts  of  law.  Cognizance 
of  probate  cases  is  in  the  state  governments  exclusively,  and  courts  of  probata  Jurisdiction 
exist  in  all  the  states  under  different  names  and  wiih  more  or  less  extensive  powers.  In 
some  states  they  have  complete  jurisdiction  of  all  questions  of  administration  and  distribu- 
tion, to  the  exclusion  of  the  courts  of  chancery;  and  in  some,  nlso,  the  equity  jurisdiction 
in  the  case  of  infants  is  transferred,  with  more  or  less  modification,  to  these  courts. 
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which  is  done  by  cutting  off  the  claws  and  ball  (or  pelote)  of  the  fore-feet,  to 
vrevent  them  from  running  after  deer,  (e)  No  other  dogs  but  mastiffs  are  ta 
be  thus  lawed  or  expeditated,  for  none  other  were  permitted  to  be  kept  within 
the  precincts  of  the  forest;  it  being  supposed  that  the  keeping  of  these,  and 
these  only,  was  necessary  for  the  defense  of  a  man's  house.  (/)  3.  The  court 
of  stoeinmote  is  to  be  holden  before  the  verderors,  as  judges,  by  the  steward  of 
the  sweinmote,  thrice  in  every  year,  (g)  the  sweins  or  freeholders  within  the 
forest  composing  the  jury.  The  principal  jurisdiction  of  this  court  is,  first,  to 
inquire  into  the  oppression  and  grievances  committed  by  the  officers  of  the 
forest;  "de  super-onercUione  forestariorum,  et  aiiorum  ministrorum  forestm; 
et  de  eorum  ojypressionibus  poptUo  regis  iUatia  ; '  and,  secondly,  to  receive  and 
try  presentments  certified  from  the  court  of  attachments  against  offences  in 
vert  and  venison.  (A)  And  this  court  may  not  only  inquire  out  convict  also, 
which  conviction  shall  be  certified  to  the  court  of  justice-seat  under  the  seals 
of  the  jury;  for  this  court  cannot  proceed  to  judgment,  (t)  But  the  principal 
court  is,  4.  The  court  of  justice-seaty  which  is  held  before  the  chief  justice  in 
eyre,  or  chief  itinerant  judge,  capitalis  justUiarius  in  itinere,  or  his  deputy;  to 
hear  and  determine  all  trespasses  within  the  forest,  and  all  claims  of  fran* 
chises,  liberties  and  privileges,  and  all  pleas  and  causes  whatsoever  therein 
arising,  {k)  It  may  also  proceed  to  try  presentments  in  the  inferior  courts  of 
the  forest,  and  to  give  judgment  upon  conviction  of  the  sweinmote.  And  the 
chief  justice  may  tlierefore,  after  presentment  made,  or  indictment  found,  but 
r*73l  *"^^  before,  {I)  issue  his  warrant  to  the  ofiicers  of  the  forest  to  appre- 
•■  J  hend  the  offenders.  It  may  be  held  every  third  year;  and  forty  days* 
notice  ought  to  be  given  of  its  sitting.  This  court  may  fine  and  imprison  for 
offences  within  the  forest,  {m)  it  being  a  court  of  record:  and  therefore  a 
writ  of  error  lies  from  hence  to  the  court  of  king's  bench,  to  rectify  and  re- 
dress any  mal-ad ministrations  of  justice;  (n)  or  the  chief  iustice  in  eyre  may 
adjourn  any  matter  of  law  into  the  court  of  king's  bench,  (o)  These  justice* 
in  eyre  were  instituted  by  King  Henry  II,  A.  D.  1184;  (p)  and  their  court* 
were  formerly  very  regularly  held;  but  the  last  court  of  justice-seat  of  any 
note  was  that  holden  in  the  reign  of  Charles  I,  before  the  earl  of  Holland;  the 
rigorous  proceedings  at  which  are  reported  by  Sir  William  Jones.  After  the 
restoration  another  was  held,  pro  forma  only,  before  the  earl  of  Oxford;  (g) 
but  since  the  asra  of  the  revolution  in  1688,  the  forest  laws  have  fallen  into 
total  disuse,  to  the  great  advantage  of  the  subject. 

II.  A  second  species  of  restricted  courts  is  that  of  commissioners  of  se^ieers, 
(1)  This  is  a  temporary  tribunal,  erected  by  virtue  of  a  commission  under 
the  great  seal;  which  formerly  used  to  be  granted  pro  re  nata  at  the  pleasure 
of  the  crown,(r)  but  now  at  the  discretion  and  nomination  of  the  lord  chanceU 
lor,  lord  treasurer,  and  chief  justices,  pursuant  to  the  statute  23  Hen.  YIII,  c. 
5.  Their  jurisdiction  is  to  overlook  the  repairs  of  sea  banks  and  sea  walls; 
and  the  cleansing  of  rivers,  public  streams,  ditches,  and  other  conduits,  where- 
by any  waters  are  carried  off;  and  is  confined  to  such  county  or  particular  dis- 
trict as  the  commission  shall  expressly  name.  The  commissioners  are  a  court  of 
record,  and  may  fine  and  imprison  for  contempt;  («)and  in  the  execution  of  their 
duty  may  proceed  by  jury,  or  upon  their  own  view,  and  may  take  order  for  the 
r*74l  ^^™^^'*^  ®^  *°y  annoyances,  or  the  *safeguard  and  conservation  of  the 
t  J  sewers  within  their  commission,  either  according  to  the  laws  and  customs 
of  Romney-marsh,  (t)  or  otherwise  at  their  own  discretion.  They  may  also  assess 

(e)  Cart,  defprtti.  c.  6.  (/)  4  Ingt  806.  ig)  Cart.  d»  foreaL  o.  & 

\h)  suit.  84  Edw.  I,  c.  1.  (0  4  Inst  )<89.  (fc)  4  Inst.  2»1. 

ll)  Stat.  1  Edw.  ni,  c.  8.  7  RIc.  H,  c.  4.  (m)  4  Inst  818.  (n)  /Md.  Wt, 

(o)  Ibid.  SItt.  iv)  Hoveden. 


<o)  North's  Life  of  Lord  Qullford,  45.  (r)  F.  N.  B.  ItS.  (•)  Sid.  148. 

(n  Romney-marsbfia  the  county  of  Kent  a  tract  coataining  24,000  aores,  is  ROTemed  by  certain  ancient 
and  equitable  lawrs  of  sewrers,  composed  by  Henry  de  Bathe,  a  Tenerable  judge  in  the  reign  of  Kin|^ 
Henry  the  Third;  from  which  laws  all  commissioners  of  sewers  in  England  may  receive  light  and  direo- 
tion.  (4  Inst  276.) 

(1)  The  law  regarding  these  commissioners  has  since  been  materially  altered. 
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BQch  rates,  or  scots,  upon  the  owners  of  lands  within  their  district,  as  they 
•hail  jadge  necessary;  and,  if  any  person  refuses  to  pay  them,  the  commission- 
ers may  levy  the  same  by  distress  of  his  TOods  and  chattels;  or  they  may,  by 
statute  23  Ilcn.  VIII,  c.  6,  sell  his  freehold  lands  (and  by  the  7  Ann.  c.  10,  his 
copyhold  also),  in  order  to  pay  such  scots  or  assessments.  But  their  condact 
is  under  the  control  of  the  court  of  king's  bench,  which  will  prevent  or  pun- 
ish any  illegal  or  tyrannical  proceedings. (u)  And  yet,  in  the  reign  of  King 
James  I  (8  N^ovember,  1616),  the  privy  council  took  upon  them  to  order,  that 
no  action  or  complaint  should  be  prosecuted  against  the  commissioners,  unless 
before  that  board;  and  committed  several  to  prison  who  had  brought  such  ac- 
tions at  common  law,  till  they  should  release  the  same:  and  one  of  the  reasons 
for  discharging  Sir  Edward  Coke  from  his  office  of  lord  chief  justice  was  for 
oountenancing  those  legal  proceedings,  (v)  The  pretence  for  which  arbitrary 
measures  was  no  other  than  the  tyrant's  plea,  (w)  of  the  necessity  of  unlimited 
powers  in  works  of  evident  utility  to  the  public,  ''the  supreme  reason  above 
all  reasons,  which  is  the  salvation  of  the  king's  lands  and  people."  But  now 
it  is  clearly  held,  that  this  (as  well  as  all  other  inferior  jurisdictions)  is  subject 
to  the  discretionary  coercion  of  his  majesty's  court  of  king's  bench,  (a;) 

III.  The  court  of  policies  of  assurctnce,  when  subsisting,  is  erected  in  pur- 
suance of  the  statute  43  Eliz.  c.  12,  which  recites  the  immemorial  usage  of 
policies  of  assurance,  ''by  means  whereof  it  cometh  to  pass,  upon  the  loss  or 
perishing  *of  any  ship,  there  f olloweth  not  the  undoing  of  any  man,  but  r^n^ei 
the  loss  lighteth  rather  easily  upon  many  than  heavy  upon  few,  and  ra-  ^  ^ 
ther  upon  them  that  adventure  not,  than  upon  those  that  do  adventure;  where- 
by all  merchants,  especially  those  of  the  younger  sort,  are  allured  to  venture 
more  willingly  and  more  freely:  and  that  heretofore  such  assurers  had  used  to 
stand  so  justly  and  precisely  upon  their  credits,  as  few  or  no  controversies  had 
arisen  thereupon;  and  if  any  had  grown,  the  same  had  from  time  to  time  been 
ended  and  ordered  by  certain  grave  and  discreet  merchants  appointed  by  the  lord 
mayor  of  the  city  of  London;  as  men,  by  reason  of  their  experience,  fittest  to  un- 
derstand and  speedily  decide  those  causes;"  but  that  of  late  years  divers  persons 
had  withdrawn  themselves  from  that  course  of  arbitration,  and  had  driven  the 
assured  to  bring  separate  actions  at  law  against  each  assurer:  it  therefore 
enables  the  lord  chancellor  yearly  to  grant  a  standing  commission  to  the  judge 
of  the  admiralty,  the  recorder  of  London,  two  doctors  of  the  civil  law,  two 
isommon  lawyers,  and  eight  merchants;  any  three  of  which,  one  being  a  civilian 
or  a  barrister,  are  thereby,  and  by  the  statute  13  and  14  Car.  II,  c.  23,  em- 
powered to  determine  in  a  summary  way  all  causes  concerning  policies  of 
assurance  in  London,  with  an  appeal  (by  way  of  bill)  to  the  court  of  chancery. 
But  the  jurisdiction  being  somewhat  defective,  as  extending  only  to  London, 
and  to  no  other  assurances  but  those  on  merchandize,  (y)  and  to  suits  brought 
by  the  assured  onlv,  and  not  by  the  insurers,  {z)  no  such  commission  has  of 
late  years  issued :  but  insurance  causes  are  now  usually  determined  by  the 
verdict  of  a  jury  of  merchants,  and  the  opinion  of  the  judges  in  case  of  any 
legal  doubts ;  whereby  the  decision  is  more  speedy,  satisfactory,  and  final, 
though  it  is  to  be  wished  that  some  of  the  parliamentary  powers  invested  in 
these  commissioners,  especially  for  the  examination  of  witnesses,  either  beyond 
the  seas  or  speedily  going  out  of  the  kingdom,  (a)  could  at  present  be  adopted 
by  the  courts  of  Westminster-hall,  without  requiring  the  consent  of  parties.  (2) 

.*IV.  The  court  of  marshalsea,  and  the  palace-court  at  Westminster,  ^  ^^^  -. 
though  two  distinct  courts,  are  frequently  confounded  together.  The  ^  -I 
former  was  originally  holden  before  the  steward  and  marshal  of  the  king's 

(«)  Cro.  Jac.  SW.  (0)  Moor,  SiO,  8881    8m  page  55.  (10)  Milt  parad.  lost,  !▼.  888. 

(«)  1  Veni.  66.  Salk.  146.  ^      „  . 

(y)  StyL  166.  (s)  Show.  896.  (a)  1  Stat  13  and  14  Car.  II,  c.  88,  Sf  8  and  4. 


(2)  The  courts  at  Westminster  have  now  the  power  of  ordering  the  examination  of  wit- 
who  are  abroad. 

43 


76  CouiiTs  OF  8fj£Cxal  Jurisdiction.  [Book  IIL 

house,  and  was  instituted  to  administer  justice  between  the  king's  domestic 
servants,  that  they  might  not  be  drawn  into  other  courts,  and  thereby  the  king 
lose  their  service,  {b)  It  was  formerly  held  in,  though  not  a  part  ot,  the  aula 
regis;  (c)  and,  when  that  was  subdivided,  remained  a  distinct  jurisdiction: 
holding  plea  of  all  trcpasses  committed  within  the  verge  of  the  court,  where 
only  one  of  the  parties  is  in  the  king's  domestic  service  (in  which  case  the  in- 
quest shall  be  taken  by  a  jury  of  the  country),  and  of  all  debts,  contracts,  and 
covenants,  where  both  of  the  contracting  parties  belong  to  the  royal  household; 
and  then  the  inquest  shall  be  composed  of  men  of  the  household  only,  {d)  By 
the  statute  of  13  Ric.  II,  st.  1,  c.  3,  (in  affirmance  of  the  common  law),  U)  the 
verge  of  the  court  in  this  respect  extends  for  twelve  miles  round  the  icing's 
place  of  residence.  {/)  And,  as  this  tribunal  was  never  subject  to  the  juris- 
diction of  the  chief  justiciarvy  no  writ  of  error  lay  from  it  (though  a  court  of 
record)  to  the  king's  bench,  but  only  to  parliament,  {g)  till  the  statutes  of  5 
Edw.  in,  c.  2,  and  18  Edw.  Ill,  st.  2,  c.  7,  which  allowed  such  writ  of  error 
before  the  kin^  in  his  place.  But  this  court  being  ambulatory,  and  obliged 
to  follow  the  King  in  all  his  progresses  so  that,  by  the  removal  of  the  house- 
hold, actions  were  frequently  discontinued,  (A)  and  doubts  having  arisen  as  to 
tiie  extent  of  its  jurisdiction,  (i)  King  Charles  I,  in  the  sixth  year  of  his  reign, 
by  his  letters  patent,  erected  a  new  court  of  record,  called  the  curia  pcUatii  or 
palace-court,  to  be  held  before  the  steward  of  the  liousehold  and  knight-mar- 
r  ^„^  1  shal,  and  the  steward  of  the  court,  *or  his  deputy;  with  jurisdiction 
^  -i  to  hold  plea  of  all  manner  of  peraonal  actions  whatsoever,  which  shall 
arise  between  any  parties  within  twelve  miles  of  his  majesty's  palace  at  White- 
hall, (k)  The  court  is  now  held  once  a  week,  together  with  the  ancient  court 
of  marshalsea,  in  the  borough  of  iSouthwark :  and  a  writ  of  error  lie's  from 
thence  to  the  court  of  king's  bench.  But  if  the  cause  is  of  any  considerable 
consequence,  it  is  usually  removed  on  its  first  commencement,  together  with 
the  custody  of  the  defendant,  either  into  the  king^s  bench  or  common  pleas, 
by  a  writ  of  habeas  corpus  cum  causa;  and  the  inferior  business  of  the  court 
hath  of  late  years  been  much  reduced,  by  the  new  courts  of  conscience  erected 
in  the  environs  of  London;  in  consideration  of  which  the  four  counsel  belong- 
ing to  these  courts  had  salaries  granted  them  for  their  lives  by  the  statute  23 
Geo.  II,  c.  27. 

Y.  A  fifth  species  of  private  courts  of  a  limited,  though  extensive  jurisdic- 
tion are  those  of  the  principality  of  Wales;  which,  upon  its  thorough  reduc- 
tion, and  the  settling  of  its  polity  in  the  reign  of  Henry  the  Eighth,  {I)  were 
erected  all  over  the  country;  principally  by  the  statute  34  and  35  Hen.  YIII, 
c.  26,  though  much  had  before  been  done,  and  the  way  prepared  by  the  statute 
of  Wales,  12  Edw.  I,  and  other  statutes.  By  the  statute  of  Henry  the  Eighth 
before-mentioned,  courts-baron,  hundred,  and  county  courts  are  there  estab- 
lished as  in  England.  A  session  is  also  to  be  held  twice  in  every  year  in  each 
county,  by  judges  (m)  appointed  by  the  king,  to  be  called  the  great  sessions  of 
the  several  counties  in  Wales:  in  which  all  pleas  of  real  and  personal  actions 
shall  be  held,  with  the  same  form  of  process  and  in  as  ample  a  manner  as  in  the 
court  of  common  pleas  at  Westminister:  (n)  and  writs  of  error  shall  lie  from 
judgments  therein  (it  being  a  court  of  record)  to  the  court  of  king's  bench  at 
Westminster.  But  the  ordinary  original  writs  of  process  of  the  king's  courts 
at  Westminster  do  not  run  into  the    principality    of  Wales:    (o)    though 

(b)  1  Bulstr.  til.  M  Flet  I.  8.  c  S. 

idf)  Artie,  tup.  cart    88  Edw.  I,  c  8.    Stat.  5  Edw.  m,  o.  1    10  Edw.  IIL  st.  S,  e.  t.  («)  S  Iimt.  54S. 

If)  Bj  the  aooient  Saroa  constitution,  the  pax  regia^  or  privile^  of  the  Idne^a  palace,  extended  from 
hifl  palace  gate  to  the  distance  of  three  miles,  three  furlont^  three  acres,  nine  feet,  nine  palms,  and  nint 
barl87-corn!i;  as  appears  from  a  frai^meiit  of  the  textua  Rofftinau,  cited  in  Dr.  Kicko't  diswrtat  epUtoL  114. 

(0)  1  Bulstr.  811.    10  Rep.  60.    (A)  F.  N.  B.  2U.    8  lust.  SM,  (i)  1  Bulstr.  906. 
(Jb)  1  Sid.  180.    Salk.  439. 

(1)  flee  Book  I.  introduc.  {  4.  (m)  SUt.  18  Ells.  c.  8. 

(n)  See,  for  farther  regulations  of  the  practice  of  these  courts,  stat.  5  Ells,  a  S5.     8  Ells,  a  SO.   •  Q«0. 1. 
e.  »,  I  <>.    0  Geo.  U,  c.  ll    IS  Geo.  III.  c.  51. 
(o)8BolLBep.Hl. 
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^process  of  execution  does:  (p)  as  do  also  all  prerogative  writs,  as  writs  r^p.^  -■ 
of  certiorari^  quo  mimiSy  mandamus^  and  the  like,  {q)  And  even  in  *-  •■ 
causes  between  subject  and  subject,  to  prevent  injustice  through  family  fac- 
tions or  prejudices,  it  is  held  lawful' (in  causes  of  freehold  at  least,  and  it  is 
usual  in  all  others)  to  bring  an  action  in  the  English  courts,  and  try  the  same 
in  the  next  English  county  adjoining  to  that  part  of  Wales  where  the  cause 
arises,  (r)  and  wherein  the  venue  is  laid.  But,  on  the  other  hand  to  prevent 
trifling  and  frivolous  suits,  it  is  enacted  by  statute  13  Geo.  Ill,  c.  51,  that  in 
personal  actions,  tried  in  any  English  county,  where  the  cause  of  action  arose, 
and  the  defendant  resides  in  Wales,  if  the  plaintiff  shall  not  recover  a  verdict 
for  ten  pounds,  be  shall  be  nonsuited  and  pay  the  defendant's  costs,  unless  it  be 
certified  by  the  judge  that  the  freehold  or  title  came  principally  in  question, 
or  that  the  cause  was  proper  to  be  tried  in  such  English  county.  And  if  any 
transitory  action,  the  cause  whereof  arose  and  the  defendant  is  resident  in 
Wales,  shall  be  brought  in  any  English  county,  and  the  plaintiff  shall  not  re- 
cover a  verdict  for  ten  pounds,  the  plaintiff  shall  be  nonsuited,  and  shall  pay 
the  defendant's  costs,  deducting  thereout  the  sum  recovered  by  the  verdict.  (3) 

YI.  The  court  of  the  duchy  chamber  of  Lancaster  is  another  special  juris- 
diction, held  before  the  chancellor  of  the  duchy  or  his  deputy,  concerning  all 
matter  of  equity  relating  to  lands  holden  of  the  king  in  the  right  of  the  duchy 
of  Lancaster;  {s)  which  is  a  thing  very  distinct  from  the  county  palatine 
(which  hath  also  its  separate  chancery,  for  sealing  of  writs,  and  the  like),  {t) 
and  comprises  much  territory  which  lies  at  a  vast  distance  from  it;  as  par- 
ticularly a  very  large  district  surrounded  by  the  city  of  Westminster.  The 
proceedings  in  this  court  are  the  same  as  on  the  equity. side  in  the  courts  of  ex- 
chequer and  chancery;  (u)  so  that  it  seems  not  to  be  a  court  of  record;  and  in- 
deed it  has  been  holden  that  those  courts  have  a  concurrent  jurisdiction  with 
the  duchy  court,  and  may  take  cognizance  of  the  same  causes,  (v) 

*VIL  Another  species  of  private  courts,  which  are  of  a  limited  local  r*Hg-i 
jurisdiction,  and  have  at  the  same  time  an  exclusive  cognizance  of  pleas,  >-  -* 
in  matters  both  of  law  and  equity,  {to)  are  those  which  appertain  to  the  coun- 
ties palatine  of  Chester,  Lancaster,  and  Durham,  and  the  royal  franchise  of 
Ely.  {x)  (4)  In  all  these,  as  in  the  principality  of  Wales,  the  king's  ordinary 
writs,  issuing  under  the  great  seal  out  of  chancery,  do  not  run;  that  is  they 
are  of  no  force.  For  as  originally  all  jura  regalia  were  granted  to  the  lords 
of  these  counties  palatine,  they  had  of  course  the  sole  administration  of  jus- 
tice, by  their  own  judges,  appointed  by  themselves  and  not  by  the  crown.  It 
would  therefore  be  incongruous  for  the  king  to  send  his  writ  to  direct  the 
judge  of  another's  court  in  what  manner  to  administer  justice  between  the 
suitors.  But  when  the  privileges  of  these  counties  palatine  and  franchises 
were  abridged  by  statute  27  Henry  VIII,  c.  24,  it  was  also  enacted  that  all 
writs  and  process  should  be  made  in  the  king's  name,  but  should  be  teste\l  or 
witnessed  in  the  name  of  the  owner  of  the  franchise.  Wherefore  all  writs, 
whereon  actions  are  founded,  and  which  have  current  authority  here,  must  be 
under  the  seal  of  the  respective  franchises;  the  two  former  of  which  are  now 
united  to  the  crown,  and  the  two  latter  under  the  government  of  their  several 

(p)   2  Bulstr.  158.    S  Sannd.  198.    Ravm.  208.  (g)  Cro.  Jac.  484. 

(t)  Vauuh.  418.    Hani  86.  («)  Hob.  77.    2  Ler.  24.  (()  1  Ventr.  257.  («)  4  loat  206. 

(V)  1  Chan.  Hep.  55.    Totb.  145.    Hardr.  171. 

(w)  4  lost.  213, 2ia    Finch,  a  452.  {x)  See  Book  I,  Introd.  f  4. 

(9)  These  distinctions  are  now  abolished,  and  by  statutes  11  Geo.  IV.  and  1  Wm.  IV,  c. 
70,  §  14,  5  Vic,  c  33,  g  2,  and  8  Vic,  c  11,  the  administration  of  justice  in  Wales  is  in 
every  respect  rendered  UDiform  with  that  of  England,  and  the  writs  of  the  superior  courts 
of  common  law  run  into  that  jprincipality. 

(4)  The  counties  palatine  of  Lancaster  and  Durham  are  now  united  to  the  crowrn  (G  and 
7  Wm.  IV,  c  19);  while  that  of  Cliester  has  been  by  statutes  11  Geo.  IV.  and  7  Wm.  IV, 
c  70,  abolished,  and  that  of  Ely  by  statutes  6  and  7  Wm.  IV,  c.  87,  and  7  Wm.  IV.,  «  f  i 
1  Vic,  c  63,  also  extinguished. 
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bishops.  And  the  judges  of  assize,  who  sit  therein,  sit  by  virtue  of  a  special 
commission  from  the  owners  of  the  several  franchises,  and  under  the  seal 
thereof;  and  not  by  the  usual  commission  under  the  great  seal  of  England. 
Hither  also  may  be  referred  the  courts  of  the  cinque  ports,  or  five  most  im- 
portant havens,  as  they  formerly  were  esteemed  in  the  kingdom,  viz.:  Dover, 
Sandwich,  Romney,  Hastings,  and  Hythe;  to  which  Winchelsea  and  Rye  have 
been  since  added;  which  have  also  similar  franchises  in  manv  respects  (y)  with 
the  counties  palatine,  and  particularly  an  exclusive  jurisdiction  (before  the 
mayor  and  jurats  of  the  ports),  in  which  exclusive  jurisdiction  the  king's 
ordinary  writ  does  not  run.  A  writ  of  error  lies  from  the  mayor  and  jurats  of 
each  port  to  the  lord  warden  of  the  cinque  ports,  in  his  court  of  Shepway;  and 
f^so!  ^^^™  ^^  court  of  Sliepway  to  the  kind's  *bench.  (a)  So  likewbe  a  writ 
^  -I  of  error  lies  from  all  the  other  jurisdictions  to  the  same  supreme  court 
of  judicature,  (a)  as  an  ensign  of  superiority  reserved  to  the  crown  at  the  ori- 
ffional  creation  of  the  franchises.  And  all  prerogative  writs  (as  those  of 
tMbeas  corpus,  prohibition,  certiorari  and  mandamus)  may  issue  for  the  same 
reason  to  all  these  exempt  jurisdictions;  (6)  because  the  privilege,  that  the 
king's  writ  runs  not,  must  be  intended  between  party  and  party,  for  there  can 
be  no  such  privilege  against  the  king,  (c) 

VIII.  The  stannary  courts  in  Devonshire  and  Cornwall,  for  the  administra* 
tion  of  justice  among  the  tinners  therein,  are  also  courts  of  record,  but  of  the 
same  private  and  exclusive  nature.  They  are  held  before  the  lord  warden  and 
his  substitutes,  in  virtue  of  a  privilege  granted  to  the  workers  in  the  tin  mines 
there,  to  sue  and  be  sued  only  in  their  own  courts,  that  they  may  not  be  drawn 
from  their  business,  which  is  highly  profitable  to  the  public,  by  attending  their 
law-suits  in  other  courts,  {d)  The  privileges  of  the  tinners  are  confirmed  by 
a  charter,  83  Edw.  I,  and  fully  expounded  by  a  private  statute,  {e)  50  Edw. 
Ill,  which  has  since  been  explained  by  a  public  act,  16  Car.  I,  c.  15.  What 
relates  to  our  present  purpose  is  only  this:  that  all  tinners  and  labourers  in  and 
about  the  stannaries  shall,  during  the  tinie  of  their  working  therein  bona  fide, 
be  privileged  from  suits  in  other  courts,  and  be  only  impleaded  in  the  stannary 
court  in  all  matters,  excepting  pleas  of  land,  life,  and  member.  No  writ  of 
error  lies  from  hence  to  any  court  in  Westminster-hall;  as  was  agreed  by  all 
the  judges  (/*)  in  4.  Jac.  I.  But  an  appeal  lies  from  the  steward  of  the  court 
to  the  under-warden;  and  from  him  to  the  lord-warden;  and  thence  to  the 
privy  council  of  the  prince  of  Wales,  as  duke  of  Cornwall,  (g)  when  he  hath 
had  livery  or  investiture  of  the  same,  (h)  And  from  thence  the  appeal  lies  to 
the  king  himself,  in  the  last  resort,  (t) 

r*8il  *^^'  "^^^  several  courts  within  the  citv  of  London,  {j)  and  other 
>-  -I  cities,  boroughs,  and  corporations  throughout  the  kingdom,  held  by 
prescription,  charter,  or  act  of  parliament,  are  also  of  the  same  private  and 
1  imi  ted  species.  It  would  exceed  the  design  and  compass  of  our  present  inquiries, 
if  I  were  to  enter  into  a  particular  detail  of  these,  and  to  examine  the  nature 
and  extent  of  their  several  jurisdictions.  It  may  in  general  be  sufiicient  to  say, 
that  they  arose  originally  from  the  favour  of  the  crown  to  those  particular  dis- 
tricts, wherein  we  find  them  erected,  upon  the  same  principle  that  hundred- 
courts,  and  the  like,  were  established;  for  the  convenience  of  the  inhabitants, 
that  they  may  prosecute  their  suits  and  receive  justice  at  home:  that,  for  the 
most  part,  the  courts  at  Westminster-hall  have  a  concurrent  jurisdiction  with 
these,  or  else  a  superintendency  over  them,  {Jc)  and  are  bound  oy  the  statute  1 9 

(y)  1.  Sid.  166.       (s)  Jenk.  71.    Dyverwtn  det  courtea.  t.  bank  U  roy,    1  Sid.  856^ 

(A)  Bro.  Alfr.  t  mror,  74, 101.    DaTia.  &.    4  Inst  88,  814,  S1&  (b)  1  Sld.  08.  («)  Cro.  Jac  648. 

(d)  4.  Inst.  838.  <e)  See  this  at  length  in  4  Instw  888.  (/)  4  lost.  881. 

to)  Ibid.  880.  (h)  8  Bulstr.  183.  U)  Doddridge,  Hist,  of  Cornw.  U. 

(j)  The  chief  of  those  in  London  are  the  aMriJTt  courts^  holden  before  their  steward  or  judge:  from 
which  a  writ  of  error  lies  to  the  court  of  hutting;  before  the  mayor,  recorder  and  sheriffs;  ana  from 
thence  to  Jastices  appointed  by  the  Icing^s  commission,  who  used  to  sit  la  the  ctiurch  of  St.  Martin  U 

Erand,    (F.  N.  B.  88.)   And  from  the  jadgment  of  those  justices  a  writ  of  error  lies  immediately  to  the 
ouse  of  lords. 
{k)  Salk.  144,  863. 
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€too.  in,  c.  70,  to  give  assUtance  to  such  of  them  as  are  courts  of  record,  hj 
iaauing  writs  of  execution,  where  the  person  or  effects  of  the  defendant  are  not 
within  the  inferior  jurisdiction:  and  tnat  the  proceedings  in  these  special  courts 
4>aeht  to  be  according  to  the  course  of  the  common  law,  unless  otherwise 
ordered  by  parliament;  for  though  the  king  may  erect  new  courts,  yet  he  can- 
not alter  the  established  course  of  law. 

But  there  is  one  species  of  courts,  constituted  by  act  of  parliament,  in  the  city 
of  London,  and  other  trading  and  populous  districts,  which  in  their  proceea- 
ings  so  vary  from  the  course  of  the  common  law,  that  they  may  deserve  a  more 
particular  consideration.  I  mean  the  courts  of  requests,  or  courts  of  conscience, 
for  the  recovery  of  small  debts.  The  first  of  these  was  established  in  London, 
so  early  as  the  reign  of  Henry  the  Eighth,  by  an  act  of  their  common  council; 
which  however  was  certainly  insufficient  for  that  purpose  and  illegal,  till  con- 
firmed by  statute  3  Jao.  I,  c.  15,  which  has  since  been  explained  and  amended 
by  statute  14  Geo.  II,  o.  10.  The  constitution  is  this:  two  aldermen,  and  four 
commoners,  sit  twice  a  week  to  hear  all  causes  of  debt  not  exceeding  the 
•value  of  forty  shillings;  which  they  examine  in  a  summary  way,  by  r*poi 
the  oath  of  the  parties  or  other  witnesses,  and  make  such  order  therein  *-  ^ 
as  is  consonant  to  equity  and  good  conscience.  The  time  and  expense  of 
obtaining  this  summary  redress  are  very  inconsiderable,  which  make  it  a  ^eat 
benefit  to  trade;  and  thereupon  divers  trading  towns  and  other  districts  nave 
obtained  acts  of  parliament,  lor  establishing  in  them  courts  of  conscience  upon 
nearly  the  same  pl^n  as  that  in  the  city  of  London. 

The  anxious  desire  that  has  been  shown  to  obtain  these  several  acts,  proves 
dearly  that  the  nation  in  general  is  truly  sensible  of  the  great  inconvenience 
arising  from  the  disuse  of  the  ancient  county  and  hundred  courts;  wherein 
causes  of  this  small  value  were  always  formerly  decided,  with  very  little 
trouble  and  expense  to  the  parties.  But  it  is  to  be  feared  that  the  general 
remedy  which  of  late  hath  been  principally  applied  to  this  inconvenience  (the 
erecting  these  new  jurisdictions)  may  itself  be  attended  in  time  with  very  ill 
consequences:  as  the  method  of  proceeding  therein  is  entirely  in  derogation  of 
the  common  law;  as  their  large  discretionary  powers  create  a  petty  tyranny 
in  a  set  of  standing  commissioners;  and  as  the  disuse  of  the  trial  by  jury  may 
tend  to  estrange  the  minds  of  the  people  from  that  valuable  prerogative  of 
Englishmen,  which  has  already  been  more  than  sufficiently  excluded  in  many 
instances.  How  much  rather  is  it  to  be  wished  that  the  proceedings  in  the 
county  and  hundred  courts  could  again  be  revived,  without  burdening  the  free- 
holders with  too  frequent  and  tedious  attendances;  and  at  the  same  time  re- 
moving the  delays  that  have  insensibly  crept  into  their  proceedings,  and  the 
power  that  either  party  has  of  transferring  at  pleasure  their  suits  to  the  courts 
at  Westminster!  And  we  may  with  satisfaction  observe,  that  this  experiment 
has  been  actually  tried,  and  has  succeeded,  in  the  populous  county  of 
Middlesex;  which  might  serve  as  an  example  for  others.  For  by  statute  23 
Oeo.  II,  o.  33,  it  is  enacted,  1.  That  a  special  county  court  should  be  held  at 
least  once  a  month  in  every  hundred  of  the  county  of  ^Middlesex,  by  r^ioni 
the  county  clerk.  2.  That  twelve  freeholders  of  that  hundred,  qualified  ^  ^ 
to  serve  on  juries,  and  struck  by  the  sheriff,  shall  be  summoned  to  appear  at 
such  court  by  rotation;  so  as  none  shall  be  summoned  oftener  than  once  a  year. 
3.  That  in  all  causes  not  exceeding  the  value  of  forty  shillings,  the  county 
clerk  and  twelve  suitors  shall  proceed  in  a  summary  way,  examining  the  parties 
and  witnesses  on  oath,  without  the  formal  process  anciently  used:  and  shall 
make  snch  order  therein  as  they  shall  judge  agreeable  to  conscience.  4.  That 
no  plaints  shall  be  removed  out  of  this  court,  by  any  process  whatsover;  but 
the  determination  herein  shall  be  final.  5.  That  if  any  action  be  brought  in  any 
of  the  superior  courts  against  a  person  resident  in  Middlesex,  for  a  debt  or 
contract,  upon  the  trial  whereof  the  jury  shall  find  less  than  40^.  damages,  the 
plaintiff  shall  recover  no  costs,  but  shall  pay  the  defendant  double  costs;  unless 
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upon  some  special  circumstances^  to  be  certified  by  the  judge  who  tried  it.  ft. 
Lastly,  a  table  of  very  moderate  fees  is  prescribed  and  set  down  in  the  act; 
which  are  not  to  be  exceeded  upon  any  account  whatsoever.  This  is  a  plan 
entirely  agreeable  to  the  constitution  and  genius  of  the  nation,  and  at  the  same 
time  to  give  honest  creditors  an  opportunity  of  recovering  small  sums;  which 
now  they  are  frequently  deterred  from  by  the  expense  of  a  suit  at  law:  a  plan 
which,  one  would  think,  wants  only  to  be  generally  known  in  order  to  its  uni- 
versal reception. 

X.  There  is  yet  another  species  of  private  courts,  which  I  must  not  pass 
over  in  silence,  viz.:  the  chancellors'  courts  in  the  two  universities  of  Enorland. 
Which  two  learned  bodies  enjoy  the  sole  jurisdiction,  in  exclusion  of  the  king's 
courts,  over  all  civil  actions  and  suits  whatsoever,  when  a  scholar  or  privileged 
person  is  one  of  the  parties;  excepting  in  such  cases  where  the  right  of  free- 
nold  is  concerned.  And  these,  by  the  university  charter,  they  are  at  liberty  to 
try  and  determine,  either  according  to  the  common  law  of  the  land,  or  accord- 
ing to  their  own  local  customs,  at  their  discretion;  which  has  generally  led 
r*84l  ^^^°^  ^^  carry  on  their  process  in  a  ^course  much  conformed  to  the  civil 
*■      ^    law,  for  reasons  sufficiently  explained  in  a  former  book,  (l) 

These  privileges  were  granted,  that  students  might  not  be  distracted  from 
their  stuaies  by  legal  process  from  the  distant  courts,  and  other  forensic  avo- 
cations. And  privileges  of  this  kind  are  of  a  very  high  antiquity,  being  gen- 
erally enjoyed  by  all  foreign  universities  as  well  as  our  own,  in  consequence  (I 
apprehend^  of  a  constitution  of  the  emperor  Frederick,  A.  D.  1158.  (m)  But 
as  to  England  in  particular,  the  oldest  charter  that  I  have  seen,  containing  this 
grant  to  the  university  of  Oxford,  was  28  Hen.  III.  A.  D.  1244.  And  the  same 
privileges  were  confirmed  and  enlarged  by  almost  every  succeeding  prince, 
aown  to  King  Henry  the  Eighth;  in  the  fourteenth  year  of  whose  reign,  the 
largest  and  most  extensive  charter  of  all  was  granted*  One  similar  to  which 
was  afterwards  granted  to  Cambridge,  in  the  third  year  of  Queen  Elizabeth. 
But  yet,  notwithstanding  these  charters,  the  privileges  granted  therein,  of 
proceeding  in  a  course  different  from  the  law  of  the  land,  were  of  so  high  a 
nature  that  they  were  held  to  be  invalid;  for  though  the  king  might  erect  new 
courts,  yet  he  could  not  alter  the  course  of  law  by  his  letters  patent.  There- 
fore, in  the  reign  of  Queen  Elizabeth,  an  act  of  parliament  was  obtained,  (n) 
confirming  all  the  charters  of  the  two  universities,  and  those  of  14  Hen.  VIII 
and  d  Eliz.  by  name.  Which  blessed  act^  as  Sir  Edward  Coke  entitles  it,  (o) 
established  this  high  privilege  without  any  doubt  or  opposition:  (p)  or,  as  Sir 
Matthew  Hale,  {q)  very  fully  expresses  the  sense  of  the  common  law  and  the 
operation  of  the  act  of  parliament,  "  although  King  Henry  the  Eighth,  14 
A.  R.  suij  granted  to  the  university  a  liberal  charter,  to  proceed  according  to 
the  use  of  the  university,  viz. :  by  a  course  much  conformed  to  the  civil  Taw, 
yet  that  charter  had  not  been  sufficient  to  have  warranted  such  proceedings 
r*R5l  ^^^^^^^  ^^^  ^^^P  ^^  ^^  act  of  parliament.  And,  therefore,  in  3  Eliz.  *an 
^  ^  act  passed,  whereby  that  charter  was  in  effect  enacted ;  and  it  is  thereby 
that  at  this  dav  they  have  a  kind  of  civil  law  procedure,  even  in  matters  that 
are  of  themselves  of  common  law  cogniautnce,  where  either  of  the  parties  is 
privileged." 

This  privilege,  so  far  as  it  relates  to  civil  causes,  is  exercised  at  Oxford  in  the 
chancellor's  court ;  the  judge  of  which  is  the  vice-chancellor,  his  deputy  or 
assessor.  From  his  sentence  an  appeal  lies  to  delegates  appointed  by  the  con- 
gregation; from  thence  to  other  delegates  of  the  house  of  convocation;  and  if 
they  all  three  concur  in  the  same  sentence  it  is  final,  at  least  by  the  statutes  of 
the  university,  (r)  according  to  the  rule  of  the  civil  law.  (e)  But,  if  there  be 
.any  discordance  or  variation  in  any  of  the  three  sentences,  an  appeal  lies  in 

(0  Book  I,  intJrod.  1 1.  (m)  Cod.  4  tit.  13. 

(m)  18  Ells.  o.  29.        (o)  4  Inst.  227.        (p)  Jenk.  Gent.  2  pi.  9<.    Cent  8  pi.  83.    Hard.  501    Oodbolt.  «)L 

(C)  HisL  C.  L.  83.  (r)  Tit  81,  f  19.  (•)  Cod.  7,  70«  1. 
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Iho  last  resort  to  judges  delegates  appointed  by  the  crown  under  the  great  seal 
in  chancery.  (5) 

I  have  now  gone  through  the  several  species  of  private,  or  special  courts,  of 
the  greatest  note  in  the  kingdom,  instituted  for  the  local  redress  of  private 
wrongs;  and  must  in  the  close  of  all,  make  one  general  observation  from  Sir 
Edward  Coke:  (t)  that  these  particular  jurisdictions,  derogating  from  the  gen- 
eral jurisdiction  of  the  courts  of  common  law,  are  ever  strictly  restrained,  and 
eannot  be  extended  farther  than  the  express  letter  of  their  privileges  will  most 
•xplicitly  warrant. 


CHAPTER  VII. 

OF  THE  COGNIZANCE  OP  PRIVATE  WRONGS. 

Wx  are  now  to  proceed  to  the  cognizance  of  private  wrongs ;  that  is,  to 
consider  in  which  of  the  vast  variety  of  courts,  mentioned  in  the  three  pre- 
eeding  chapters,  every  possible  injury  that  can  be  offered  to  a  man's  person  or 
property  is  certain  of  meeting  with  redress. 

The  authority  of  the  several  courts  of  private  and  special  jurisdiction,  or  of 
what  wrongs  such  courts  have  cognizance,  was  necessarily  remarked  as  those 
respective  tribunals  were  enumerated;  and  therefore  need  not  be  here  again 
repeated;  which  will  confine  our  present  inquiry  to  the  cognizance  of  civil 
injuries  in  the  several  courts  of  public  or  general  jurisdiction.  And  the  order 
in  which  I  shall  pursue  this  inquiry,  will  be  by  showing :  1.  What  actions 
may  be  brought  or  what  injuries  remedied,  in  the  ecclesiastical  courts.  2. 
What  in  the  military.  3.  What  in  the  maritime.  And,  4.  What  in  the  courts 
of  common  law. 

And,  with  regard  to  the  three  first  of  these  particulars,  I  must  be^  leave  not 
so  much  to  consider  what  hath  at  any  time  been  claimed  or  pretended  to  belong 
to  their  jurisdiction,  by  the  officers  and  judges  of  those  respective  courts;  but 
what  the  common  law  allows  and  permits  to  be  so.  For  these  eccentrical 
tribunals  (which  are  principally  guided  by  the  rules  of  the  imperial  and  canon 
laws),  as  they  subsist  and  are  ^admitted  in  England,  not  by  any  right  r  «g^  -■ 
of  their  own,  (a)  but  upon  bare  sufferance  and  toleration  from  the  ^  •■ 
municipal  laws,  must  have  recourse  to  the  laws  of  that  country  wherein  they 
are  thus  adopted,  to  be  informed  how  far  their  jurisdiction  extends,  or  what 
causes  are  permitted,  and  what  forbidden,  to  be  discussed  or  drawn  in  question 
before  them.  It  matters  not,  therefore,  what  the  pandects  of  Justinian,  or  the 
decretals  of  Gregory,  have  ordained.  They  are  here  of  no  more  intrinsic 
authority  than  the  laws  of  Solon  and  Lycurgus:  curious  perhaps  for  their  anti« 
quity,  respectable  for  their  equity,  ana  frequently  of  admirable  use  in  illus- 
trating a  point  of  history.  Nor  is  it  at  all  material  in  what  light  other  nations 
may  consider  this  matter  of  jurisdiction.  Everv  nation  must  and  will  abide 
by  its  own  municipal  laws;  which  various  accidents  conspire  to  render  differ- 
ent in  almost  every  country  in  Europe.  We  permit  some  kinds  of  suits  to  be 
of  ecclesiastical  cognizance,  which  other  nations  have  referred  entirely  to  the 
temporal  courts ;  as  concerning  wills  and  successions  to  intestate's  chattels ; 
and  perhaps  we  may,  in  our  turn,  prohibit  them  from  interfering  in  some  con- 
troversies, which  on  the  continent  may  be  looked  upon  as  merely  spirituaL 
In  short  the  common  law  of  England  is  the  one  uniform  rule  to  determine  the 

(l)SIiu«.64a  (a)  See  Book  X»  iiitaod.  1 1 

09  Bee  as  to  the  privilege  of  the  University  of  Oxford,  Matter  of  the  Chancellor,  Ac,  1 
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jurisdiotion  of  our  courts :  and,  if  any  tribunala  whatsoever  attempt  to  exceed 
the  limits  so  prescribed  them,  the  king's  courts  of  common  law  may  and  do 
prohibit  them;  and  in  some  cases  punish  their  judges,  (t) 

Having  premised  this  general  caution,  I  proceed  now  to  consider, 

I.  The  wrongs  or  injuries  cognizable  by  the  ecclesiastical  courts.  I  mean 
such  as  are  offered  to  private  persons  or  individuals;  which  are  cognizable  by 
the  ecclesiastical  court,  not  for  reformation  of  the  offender  himself  or  party 
injuring  {pro  salute  animoBy  as  is  the  case  with  immoralities  in  general  when 
unconnected  with  private  injurier),  but  for  the  sake  of  the  party  i9\furedf  to 
r  '*'88 1  ™^^^  ^^™  ^  satisfaction  and  redress  for  *the  damage  whicn  he  has  sas- 
'-  -I  tained.  And  these  I  shall  redace  under  three  general  heads;  of  causes 
pecuniary^  causes  matrimonial,  and  causes  testamentary, 

1.  Pecuniary  causes,  cognizable  in  the  ecclesiastical  courts  are  such  as  arise 
cither  from  the  withholding  ecclesiastical  dues,  or  the  doing  or  neglecting 
some  act  relating  to  the  church,  whereby  some  damage  accrues  to  the  plaintiff; 
towards  obtaining  a  satisfaction  for  which  he  is  permitted  institute  a  suit  in 
the  spiritual  court.  (1) 

The  principal  of  these  is  the  subtraction  or  withholding  of  tU?iea  from  the 
parson  or  vicar,  whether  the  former  be  a  clergyman  or  a  lay  appropriator.  (c) 
But  herein  a  distinction  must  be  taken  :  for  the  ecclesiastical  courts  have  no 
jurisdiction  to  try  the  right  of  tithes  unless  betweeni  spiritual  persons ;  {d) 
but  in  ordinary  cases,  between  spiritual  men  and  lay  men,  are  only  to  compel 
the  payment  of  them,  when  the  right  is  not  disputed,  (e)  By  the  statute  or 
rather  writ  {/)  of  circumspecte  agatis  {g)  it  is  declared  that  the  court  christian 
shall  not  be  prohibited  from  holding  plea,  **  si  rector  petal  veratts  parochianos 
oblationee  et  decimae  debitae  et  consuetas:^^  so  that  if  any  dispute  arises 
whether  such  tithes  be  due  and  accustomedy  this  cannot  be  determined  in  the 
ecclesiastical  court,  but  before  the  king's  courts  of  the  common  law;  as  such 
question  affects  the  temporal  inheritance,  and  the  determination  must  bind  the 
real  property.  But  where  the  right  does  not  come  into  Question,  but  only  the 
facty  whether  or  no  the  tithes  allowed  to  be  due  are  really  subtracted  or  with- 
drawn, this  is  a  transient  personal  injury,  for  which  the  remedy  may  properly 
be  had  in  the  spiritual  court;  viz.:  the  recovery  of  the  tithes,  or  their  equiva- 
lent. Bv  statute  2  and  3  Edw.  YI,  c.  13,  it  is  enacted  that  if  any  person  shall 
carry  off  his  predial  tithes  fviz.:  of  corn,  hay,  or  the  like),  before  the  tenth 
r*89l  ^^^  *^^  ^^^^  ^^^  fortn,  or  agreement  is  made  with  the  proprietor,  or 
^  -■  shall  willingly  withdraw  his  tithes  of  the  same,  or  shall  stop  or  hinder 
the  proprietor  of  the  tithes  or  his  deputy  from  viewin.^  or  carrying  them  away; 
such  offender  shall  pay  double  the  value  of  the  tithes,  with  costs  to  be 
recovered  before  the  ecclesiastical  judge,  according  to  the  king's  ecclesiastical 
laws.  By  a  former  clause  of  the  same  statute,  the  treble  value  of  the  tithes, 
BO  subtracted  or  withheld,  may  be  sued  for  in  the  temporal  courts,  which  is 
equivalent  to  the  double  value  to  be  sued  for  in  the  ecclesiastical.  For  one 
may  sue  for  and  recover  in  the  ecclesiastical  courts  the  tithes  themselves,  or  a 
recompense  for  them,  by  the  ancient  law;  to  which  the  suit  for  the  double 
value  IS  superadded  by  the  statute.  But  as  no  suit  lay  in  the  temporal  courts 
for  the  subtraction  of  tithes  themselves,  therefore  the  statute  gave  a  trebU 
forfeiture,  if  sued  for  there;  in  order  to  make  the  course  of  justice  uniform 
by  giving  the  same  reparation  in  one  court  as  in  the  other,  (a)     However  it 


(J)  Hal.  Hl8t.  0.  L.  a  a  (c)  Stat  82  Hen.  VUI,  c.  7. 

(d)  8  Roll.  Abr.  809,  810.  Bro.  Abr,  t.  Jurudiction,  85.  (e)  3  Inst  884,  4S9. 49a 

^)  See  Barrington,  1S8.  8  Piyn.  Bee.  83(i.  (ff)  18  Edw.  I,  st  4,  or  ratlier  9  Edw.  IL 

)  8  lust  8SU. 


(1)  This  Jurisdiction  became  unimportant  under  the  operation  of  statute  6  and  7  Wm.  lY. 
c  71,  and  subsequent  statutes  for  the  commutation  of  tithes.  And  the  statute  81  and 
88  Yic,  c.  109,  t4ikes  away  wholly  the  jurisdiction  of  the  ecclesiastical  courts  to  compel  Um 
payment  of  church  rates. 
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now  seldom  happens  that  tithes  are  sued  for  at  all  in  the  spiritoal  court;  for 
if  the  defendant  pleads  any  custom,  modus,  composition,  or  other  matt^ 
whereby  the  right  of  tithing  is  called  in  question;  this  takes  it  out  of  the  juris- 
diction of  the  ecclesiastical  judges;  for  the  law  will  not  suffer  the  existence 
of  such  a  right  to  be  decided  by  the  sentence  of  any  single,  much  less  an 
ecclesiasticaly  judge;  without  the  verdict  of  a  jury.  But  a  more  summary 
method  than  either  of  recovering  small  tithes  under  the  value  of  40«.,  is  given 
by  statute  7  and  8  Wm.  Ill,  c.  6,  by  complaint  to  two  justices  of  the  peace; 
and,  by  another  statute  of  the  same  year,  c.  84,  the  same  remedy  is  extended 
to  all  tithes  withheld  by  Quakers  under  the  value  of  ten  pounds. 

Another  pecuniary  injury,  cognizable  in  the  spiritual  courts,  is  the  nan^pay' 
ment  of  other  ecclesiastical  dues  to  the  clergy:  as  pensions,  mortuaries,  com- 
positions, offerings  and  whatsoever  falls  under  the  denomination  of  surplice- 
fees,  for  marriages  or  other  ministerial  offices  of  the  church:  all  which  injuries 
are  redressed  by  a  decree  for  their  actual  ^payment.  Besides  which,  all  r*AQi 
offerings,  oblations  and  obventions  not  exceeding  the  value  of  40s.  may  ^  -' 
be  recovered  in  a  summary  way  before  two  justices  of  the  peace.  (%)  But 
care  must  be  taken  that  these  are  real  and  not  imaginary  dues;  for  if  they  be 
contrary  to  the  common  law,  a  prohibition  will  issue  out  of  the  temporal  courts 
to  stop  all  suits  concerning  them.  As  where  a  fee  was  demanded  by  the 
minister  of  the  parish  for  the  baptism  of  a  child,  which  was  administered  in 
another  place;  (k)  this,  however,  atithorized  by  the  canon,  is  contrary  to  com* 
mon  right:  for  of  common  right,  no  fee  is  due  to  the  minister  even  for  per- 
forming such  branches  of  his  duty,  and  it  can  only  be  supported  by  a  special 
custom;  (/)  but  no  custom  can  support  the  demand  of  a  fee  without  penorm- 
ing  them  at  all. 

For  fees  also,  settled  and  acknowledged  to  be  due  to  the  officers  of  the  eccle- 
siastical courts,  a  suit  will  lie  therein;  but  not  if  the  ritj^ht  of  the  fees  is  at 
all  disputable;  for  then  it  must  be  decided  by  the  common  law.  (m)  It  is  also 
said,  tnat  if  a  curate  be  licensed,  and  his  salary  appointed  by  the  bishop,  and 
he  be  not  paid,  the  curate  has  a  remedy  in  the  ecclesiastical  court ;  (n)  but, 
if  he  be  not  licensed,  or  hath  no  such  salary  appointed,  or  hath  made  a  special 
agreement  with  the  rector,  he  must  sue  for  a  satisfaction  at  common  law;  (o) 
either  by  proving  such  special  agreement,  or  else  by  leaving  it  to  a  jury  to 
give  damages  upon  a  qtiantum  meruit^  that  is,  in  consideration  of  what  he 
reasonably  deserved  in  proportion  to  the  service  performed. 

Under  this  head  of  pecuniary  injuries  may  also  be  reduced  the  several  mat- 
ters of  spoliation,  dilapidations,  and  neglect  of  repairing  the  church  and  things 
thereunto  belonging;  for  which  a  satisfaction  may  be  sued  for  in  the  ecclesias- 
tical court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent  to  another,  in  taking 
the  fruits  of  his  benefice  without  any  *right  thereunto,  but  under  a  pre-  r*Ai-i 
tended  title.  It  is  remedied  by  a  decree  to  account  for  the  profits  so  ^  J 
taken.  This  injury,  when  the  jus  patronatus  or  right  of  advowson  doth  not 
come  in  debate,  is  cognizable  in  the  spiritual  court:  as  if  a  patron  first  pre- 
sents A  to  a  benefice,  who  is  instituted  and  inducted  thereto;  and  then,  upon 
pretence  of  a  vacancj,  tfie  same  patron  presents  B  to  the  same  living,  and  he 
also  obtains  institution  and  induction.  Now,  if  the  fact  of  the  vacancy  be 
disputed,  then  that  clerk  who  is  kept  out  of  the  profits  of  the  living,  which- 
ever it  be,  may  sue  the  other  in  the  spiritual  court  for  spoliation,  or  taking  the 
profits  of  his  benefice.  And  it  shall  there  be  tried,  whether  the  living  were  or 
were  not  vacant:  upon  which  the  validity  of  the  second  clerk's  pretensions 
must  depend,  {p)  But  if  the  right  of  patronage  comes  at  all  into  dispute,  as  if 
one  patron  presented  A,  and  another  patron  presented  B,  there  the  ecclesiastical 

(A  6tai^  Taad S  W.  IIL  o.  6u  (fe)  fl*iir  SSS. 

(OiM&,SM.    Lord  Baym.  490. 1568.    Fite.65.  (m)  1  Ventr.  166.         (n)  1  Burn.  eooL  l«w,  41^ 

(o)  1.  Vteam.  7a  (p)  F.  N.  B.  86.  * 
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court  hath  no  cognizance,  provided  the  tithes  sued  for  amount  to  a  fourth 
part  of  the  value  of  the  living,  but  may  be  prohibited  at  the  instance  of  the 
patron  by  the  king's  writ  of  indicavit,  {g)  So  also  if  a  clerk,  without  any 
colour  of  title,  ejects  another  from  his  parsonage,  this  injury  must  be  redressed 
in  the  temporal  courts:  for  it  depends  upon  no  question  determinable  by  the 
spiritual  law  (as  plurality  of  benefices  or  no  plurality,  vacancy  or  no  vacancy), 
but  is  merely  a  civil  injury. 

For  dilapidations^  which  are  a  kind  of  ecclesiastical  waste,  either  volun- 
tary, by  pulling  down;  or  permissive,  by  suffering  the  chancel,  parsonage- 
bouse  and  other  buildings  thereunto  belonging  to  decay;  an  action  also  lies, 
either  in  the  spiritual  court  by  the  canon  law,  or  in  the  courts  of  common  law; 
(r)  (2)  and  it  may  be  brought  by  the  successor  against  the  predecessor  if  liv- 
ing, or,  if  dead,  then  against  his  executors.  It  is  also  said  to  be  good  cause  of 
deprivation,  if  the  bishop,  parson,  vicar  or  other  ecclesiastical  person  dilapi- 
dates the  buildings,  or  cuts  down  timber  growing  on  the  patrimony  of 
r*fi2l  *^^^  church,  unless  for  necessary  repairs:  (s)  and  that  a  writ  of  prohi- 
■-  -'  bition  will  also  lie  against  him  m  toe  courts  of  common  law.  {i)  By 
statute  13  Eliz.  c.  10,  if  any  spiritual  person  makes  over  or  alienates  his  goods 
with  intent  to  defeat  his  successors  of  their  remedy  for  dilapidations,  the  suc- 
cessor shall  have  such  remedy  against  the  alienee,  in  the  ecclesiastical  court, 
as  if  he  were  the  executor  of  his  predecessor.  And  by  statute  14*Eliz.  c.  11, 
all  money  recovered  for  dilapidations  shall  within  two  years  be  employed  upon 
the  buildings,  in  respect  whereof  it  was  recovered,  on  penalty  of  forfeiting 
double  the  value  to  the  crown. 

As  to  the  neglect  of  reparations  of  the  church,  church-yard  and  the  like,  the 
spiritual  court  has  undouoted  cognizance  thereof  ;(ti)  and  a  suit  may  be  brought 
tnerein  for  non-payment  of  a  rate  made  by  the  church-wardens  for  that  pur- 
pose. (3)  And  these  are  the  principal  pecuniary  injuries,  which  are  cognizable, 
or  for  which  suits  may  be  instituted  in  ecclesiastical  courts. 

2.  Matrimonial  causes,  or  injuries  respecting  the  rights  of  marriage,  are  an- 
other,  and  a  much  more  undisturbed,  branch  of  the  ecclesiastical  jurisdiction. 
Though,  if  we  consider  marriages  in  the  light  of  mere  civil  contracts,  they  do 
not  seem  to  be  properly  of  spiritual  cognizance. (v)  But  the  Romanists  having 
very  early  converted  this  contract  into  a  holy  sacramental  ordinance,  the 
church  of  course  took  it  under  her  protection,  upon  the  division,  of  the  two 
jurisdictions.  And,  in  the  hands  of  such  able  politicians,  it  soon  became  an 
engine  of  great  importance  to  the  papal  scheme  of  an  universal  monarchy  over 
Christendom.  The  numberless  canonical  impediments  that  were  invented, 
and  occasionally  dispensed  with,  by  the  holy  see,  not  only  enriched  the  coffers 
of  the  church,  but  gave  it  a  vast  ascendant  over  princes  of  all  denominations; 
whose  marriages  were  sanctified  or  reprobated,  their  issue  legitimated  or  bastard- 
ized, and  the  succession  to  their  thrones  established  or  rendered  precarious, 
r*oa1  ^^<^o^^^°S  *^^  ^^®  humor  or  interest  of  the  reigning  pontiff;  besides  a 
^  ^  thousand  nice  and  difficult  scruples,  with  which  the  clergy  of  those  ages 
puzzled  the  understandings  and  loaded  the  consciences  of  the  inferior  orders 
of  the  laity;  and  which  could  only  be  unravelled  and  removed  by  these  their 
spiritual  guides.  Yet,  abstracted  from  this  universal  influence,  which  affords 
BO  good  a  reason  for  their  conduct,  one  might  otherwise  be  led  to  wonder,  that 
the  same  authority,  which  enjoined  the  strictest  celibacy  to  the  priesthood, 
should  think  them  the  proper  judges  in  causes  between  man  and  wife.    These 

(9)  CIreumtpecU  aooiU;  18  Bdw.  L  at  4  ArHc  clerL    0  Edw.  n,  a  3.    F.  N.  B.  40. 

(v)  Cart.  04.    8  LeT.  S6&    (•)  1  BolL  Rep.  88.    11  Rep.  Ba  Oodb.  SS9.    (Q  8  Bulatr.  16a    1  BoU.  Bep.  8861 

(tt)  CireumtpectB  (tgatiM.    5.  Rep.  68.  (v)  Warb.  allianoe,  178. 


^^,  The  usual  and  more  effectual  remedy  is,  in  the  courts  of  common  law,  by  action  on 
the  case.    See  Radcliffe  v.  D'Oyly,  2  T.  R.  680. 

(8)  A  summary  remedy  before  two  justices  of  the  peace  is  now  given.    See  Rex  v.  Mlln- 
row,  6.  H.  and  S.,  248;  Richards  v.  Dyke,  11  Law  J.  Rep.  (N.  8.)X).  B.,  275. 
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eauses,  indeed,  partly  from  the  nature  of  the  injuries  complained  of,  and  partly 
from  the  clerical  method  of  treating  them,(t(y)  soon  became  too  gross  for  the 
modesty  of  a  lay  tribunal.  And  causes  matrimonial  are  now  so  peculiarly  ec- 
clesiastical, that  the  temporal  courts  will  never  interfere  in  controversies  of 
this  kind,  unless  in  some  particular  cases.  As  if  the  spiritual  court  do  proceed 
to  call  a  marriage  in  question  after  the  death  of  either  of  the  parties;  this  the 
courts  of  common  law  will  prohibit,  because  it  tends  to  bastardize  and  disin- 
herit the  issue;  who  cannot  so  well  defend  the  marriage,  as  the  parties  them- 
selves, when  both  of  them  living,  might  have  done,  (as) 

Of  matrimonial  causes,  one  otthe  first  and  principal  is,  1.  Causa  jactUationU 
matrimonii;  when  one  of  the  parties  boasts  or  gives  out  that  he  or  she  is  mar- 
ried to  the  other,  whereby  a  common  reputation  of  their  matrimony  may  ensue. 
On  this  ground  the  party  injured  may  libel  the  other  in  the  spiritual  court; 
and,  unless  the  defendant  undertakes  and  makes  out  a.  proof  of  the  actual  mar- 
riage, he  or  she  is  enjoined  perpetual  silence  upon  that  head ;  which  is  the  only 
remedy  the  ecclesiastical  courts  can  give  for  this  injury.  2.  Another  species  of 
matrimonial  causes  was,  when  a  party  contracted  to  another  brought  a  suit  in 
the  ecclesiastical  court  to  compel  a  celebration  of  the  marriage  in  pursuance  of 
such  contract;  but  this  branch  of  causes  is  now  cut  off  entirely  by  the  act  for 
preventing  clandestine  marriages,  26  Geo.  II,  '''c.  33,  which  enacts,  that  r*g  ji 
for  the  future  no  suit  shall  be  had  in  any  ecclesiastical  court,  to  compel  a  >-  ^ 
celebration  of  marriage  in  facie  ecclesioff  for  or  because  of  any  contract  of  mat- 
rimony whatsoever.  3.  The  suit  for  restitution  of  conjugal  rights  is  also  another 
species  of  matrimonial  causes:  which  is  brought  whenever  either  the  husband 
or  wife  is  guilty  of  the  injury  of  subtraction,  or  lives  separate  from  the  other 
without  any  sufficient  reason;  in  which  case  the  ecclesiastical  jurisdiction  will 
compel  them  to  come  together  again,  if  either  party  be  weak  enough  to 
desire  it,  contrary  to  the  inclination  of  the  other.  4.  jDivorces  also,  of  which, 
and  their  several  distinctions,  we  treated  at  large  in  a  former  book,  (y)  are 
causes  thoroughly  matrimonial,  and  cognizable  by  the  ecclesiastical  judge. 
If  it  becomes  improper,  through  some  supervenient  cause  arising  ex  post  facto, 
that  the  parties  should  live  together  any  longer;  as  through  intolerable 
cruelty,  adultery,  a  perpetual  disease,  and  the  like;  this  unfitness  or  inability 
for  the  marriage  state  may  be  looked  upon  as  an  injury  to  the  suffering  party: 
and  for  this  the  ecclesiastical  law  administers  the  remedy  of  separation,  or  a 
divorce  a  mensa  et  thoro.  But  if  the  cause  existed  previous  to  the  marriage, 
and  was  such  a  one  as  rendered  the  marriage  unlawful  ab  initio,  as  consan- 
guinity, corporal  imbecility,  or  the  like;  in  this  case  the  law  looks  upon  the 
marriage  to  have  been  always  null  and  void,  being  contracted  i?i  fraudem 
legis,  and  decrees  not  only  a  separation  from  bed  and  board,  but  a  vinculo 
matrimonii  itself.  5.  The  last  species  of  matrimonial  causes  is  a  consequence 
drawn  from  one  of  the  species  or  divorce,  that  a  mensa  et  thoro;  which  is  the 
suit  for  alimony,  a  term  which  signifies  maintenance:  which  suit  the  wife,  in 
case  of  separation,  may  have  against  her  husband,  if  he  neglects  or  refuses  to 
make  her  an  allowance  suitable  to  their  station  in  life.  This  is  an  injury  to 
the  wife,  and  the  court  christian  will  redress  it  by  assigning  her  a  competent 
maintenance,  and  compelling  the  husband  by  ecclesiastical  censures  to  pay  it. 
But  no  alimony  will  be  assigned  in  case  of  a  divorce  for  adultery  on  her  part; 
for  as  that  amounts  to  a  forfeiture  of  her  *dower  after  his  death,  it  is  r^eg^i 
also  a  sufficient  reason  why  she  should  not  be  a  partaker  of  his  estate  ^  ^^ 
when  living. 

3.  Testamentary  causes  are  the  only  remaining  species  belonging  to  the  eo- 
clesiastical jurisdiction;  which,  as  they  are  certainly  of  a  mere  temporal 
nature  (z)  may  seem  at  first  view  a  little  oddly  ranked  among  matters  of  a 
spiritual  cognizance.     And,  indeed,  (as  was  in  some  degree  observed  in  a  for- 

(uO  Some  of  the  fmpurest  books,  that  are  extant  in  any  lan^ua^re  are  those  written  bj  the  popiak 
cienT  on  the  subjects  of  matrimony  and  divorce.  (x)  Inst.  ()14. 

drrBook  I,  ch.  15.  (z)  Warburt.  alliance.  173. 
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mer  book)  (a)  they  were  originally  cognizable  in  the  king^s  courts  of  common 
law,  viz.,  tne  county  courts;  (b)  and  afterwards  transferred  to  the  jurisdiction 
of  the  church,  by  the  favour  of  the  crown,  as  a  natural  consequence  of  grant- 
in^to  the  bishops  the  administration  of  intestates'  effects. 

This  spiritual  jurisdiction  of  testamentary  causes  is  a  peculiar  constitution 
of  this  island;  for  in  almost  all  other  (even  in  popish)  countries  all  matters 
testamentary  are  under  the  jurisdiction  of  the  civil  magistrate.  And  that  this 
privilege  is  enjoyed  by  the  clergy  in  England,  not  as  a  matter  of  ecclesiastical 
right,  but  by  the  special  favour  and  indulgence  of  the  municipal  law,  and  as  it 
should  seem  by  some  public  act  of  the  great  council,  is  freely  acknowledged 
by  Lindewode,  the  ablest  canonist  of  the  fifteenth  century.  Testamentary 
causes,  he  observes,  belong  to  the  ecclesiastical  courts  ''  de  consuetttdine  An- 
glicB^  et  super  consensu  regie  et  suarum  procerum  in  talibus  ab  antique  con- 
cesso,^^  (c)  The  same  was,  about  a  century  before,  very  openly  professed  in  a 
canon  of  Archbishop  Stratford,  viz.:  that  the  administration  of  intestates' 
goods  was  "  ab  olim^^  granted  to  the  ordinary,  ^^  consensu  regio  et  magnatum 
regni  AnglioB.  (d)  The  constitutions  of  Cardinal  Othobon  also  testify,  that 
this  provision  ^'olirn  a  proelatis  cum  approbations  regis  et  haronum  dicltur  em- 
anasse,^^{e)  And  Archbishop  Parker, (/)  in  Queen  Elizabeth's  time,  affirms  in 
express  words,  that  originally  in  matters  testamentary,  **non  uUam  habebant 
episcopi  atUhoritatemy  prcBter  earn  quam  a  rege  acceptam  re/erebant.  Jus  testa- 
r*Qfil  ^^^^^  probandi  non  *habd>ant:  administrationis  potestatem  cuique  de- 
*•      J    legare  non  poterant.^^ 

At  what  period  of  time  the  ecclesiastical  jurisdiction  of  testaments  and  in- 
testacies began  in  England,  is  not  ascertained  by  any  ancient  writer:  and  Lin- 
dewode {g)  very  fairly  confesses,  "  cujus  regis  temporibus  hoc  ordinatum  sit^ 
non  reperio.**  We  find  it  indeed  frequently  asserted  in  our  common  law  books, 
that  it  is  but  of  late  years  that  the  church  hath  had  the  probate  of  wills.  (A) 
But  this  must  only  be  understood  to  mean  that  it  hath  not  always  had  this  pre- 
rogative: for  cert^ainly  it  is  of  very  high  antiquity.  Lindewode,  we  have  seen, 
declares  that  it  was  "  ab  antiquo  /"  Stratford,  in  the  reign  of  King  Edward  II f, 
mentions  it  as  an  **ab  olim  ordinatum  ;^^  and  Cardinal  Othobon,  in  the  52  Hen. 
m,  speaks  of  it  as  an  ancient  tradition.  Bracton  holds  it  for  clear  law  in  the 
same  reign  of  Henry  III,  that  matters  testamentary  belonged  to  the  spiritual 
court  (i)  And  yet  earlier,  the  disposition  of  intestates'  goods  ^^per  visum 
ecclesim^^  was  one  of  the  articles  confirmed  to  the  prelates  by  King  John's 
magna  carta.  (J)  Matthew  Paris  also  informs  us  that  King  Richard  I  ordained 
in  Normandy  *^  quod  distribtttio  rerum  quae  in  testamento  relinquuntur  autoritate 
ecelesicBfietJ'*  And  even  this  ordinance,  of  King  Richard,  was  only  an  intro- 
duction of  the  same  law  into  his  ducal  dominions,  which  before  prevailed  in 
this  kingdom:  for  in  the  reign  of  his  father,  Henry  II,  Glanvil  is  express,  that 
"  si  quis  aliquid  dixerit  contra  testamentum,  placitum  illud  in  curia  christian- 
itatis  audiri  debet  et  terminari.^^  (k)  And  the  Scots  book,  called  regiam  mqfes- 
tatemy  agrees  verbatim  with  Glanvil  in  this  point.  (/) 

It  appears  that  the  foreign  clergy  were  pretty  early  ambitious  of  this  branch 
^^071  ^^  power;  but  their  attempts  to  assume  *it  on  the  continent  were  effcct- 
*-  ^  ually  curbed  by  the  edict  of  the  Emperor  Justin,  (m)  which  restrained 
the  insinuation  or  probate  of  testaments  (as  formerly)  to  the  office  of  the 
magister  census ;  for  which  the  emperor  subjoins  this  reason:  *^  Absurdum  et- 
enim  dericis  est,  immo  etiam  cpprobriosum^  si  peritos  se  velint  ostendere  die- 
ceptationum  esse  forefisium,^^  But  afterwards,  by  the  canon  law,  (;i)  it  was 
allowed  that  the  bishop  might  compel,  bv  ecclesiastical  censures,  the  perform- 
ance of  a  bequest  to  pious  uses.    And,  therefore,  as  that  was  considered  as  a 


(a)  Book  n.  ch.  83.  (6)  Hlckef  *t  Diuer.  JSpiatolar.  p.B,  W, 

(c)  ProvineiaL  L  S,  *.  18, /oi.  178.  id)  T%id,  l^f.SS,  fol,  268. 

ie)  Cap.  vS.  (/)  See  9  Rep.  88.  (a)  Fol.  888. 


(e)  Cap.  .8.  (/)  See  9  Rep.  88.  (a)  / 

Ik)  Pits.  A^.  tit.  tentament,  pi.  4.    *i  Roll.  Abr.  217.    v  iipp.  97.    vaugn.  W7. 

(i)  I.  ft.  d«  exceptionibu*^  c.  lu.  {J  )  Cap.  97.  edit.  Oxon.  {k)  2.  7,  c.  1  (I)  1. 1;  «l 


(M)  Cod.  1.  8.  41.  (n)  Decretal.  8. 3»,  17.    Qilb.  Rep.  'JM,  205. 
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tause  qum  secundum  eanones  et  episcopates  leges  ad  regimen  animarum  pertin- 
mitf  it  lell  within  the  Jurisdiction  of  the  spiritual  courts  by  the  express  words 
•f  the  charter  of  King  William  I,  which  separated  those  courts  from  the 
temporal.  And  afterwards,  when  King  Henry  I,  by  his  coronation-charter, 
directed  that  the  goods  of  an  intestate  should  be  divided  for  the  good  of  bis 
soul,  (o)  this  made  all  intestacies  immediately  spiritual  causes,  as  much  as  a 
legacy  to  pious  uses  had  been  before.  This,  therefore,  we  may  probably  con- 
jecture, was  the  «ra  referred  to  hj  Stratford  and  Othobon,  when  the  king,  by 
the  advice  of  the  prelates,  and  with  the  consent  of  his  barons,  invested  the 
church  with  this  privilege.  And,  accordingly,  in  King  Stephen's  charter  it  is 
provided  that  the  goods  of  an  intestate  ecclesiastic  shall  be  distributed  pro 
sahUe  animcB  ^fus,  ecclesiof  consUio  ;  {p)  which  latter  words  are  e<|uivalent  to 
per  visum  ecclesice,  in  the  great  charter  of  King  John,  before  mentioned.  And 
the  Danes  and  Swedes  (who  received  the  rudiments  of  Christianity  and  ecclesi- 
astical discipline  from  England  about  the  beginning  of  the  twelfth  century), 
have  thence  also  adopted  the  spiritual  cognizance  of  intestacies,  testamentSi 
and  legacies,  (g) 

This  jurisdiction,  we  have  seen,  is  principally  exercised  with  us  in  the  con- 
sistory courts  of  every  diocesan  *bishop,  and  in  the  prerogative  court  r*QQ-| 
of  the  metropolitan,  originally;  and  in  the  arches  court  and  coui't  of  ^  -' 
delegates,  by  way  of  appeal.  It  is  divisible  into  three  branches;  the  probate 
of  wills,  the  granting  of  administrations,  and  the  suing  for  legacies.  The  two 
former  of  which,  when  no  opposition  is  made,  are  granted  merely  ex  officio  et 
debito  justitim^  and  are  then  the  object  of  what  is  called  the  voluntary^  and 
not  the  contentious  jurisdiction.  But  when  a  caveat  is  entered  against  proving 
the  will  or  granting  administration,  and  a  suit  thereupon  follows  to  determine 
either  the  validity  of  the  testament,  or  who  hath  a  right  to  administer;  this 
claim  and  obstruction  by  the  adverse  party  are  an  injury  to  the  party  entitled, 
and  as  such  are  remedied  by  the  sentence  of  the  spiritual  court,  either  by 
establishing  the  will  or  granting  the  administration.  Subtraction,  the  with- 
holding or  detaining  of  legacies,  is  also  still  more  apparently  injurious,  by  de- 
priving the  legatees  of  that  right  with  which  the  laws  of  the  land  and  the  will 
of  the  deceased  have  invested  them;  and,  therefctre,  as  a  consequential  part  of 
testamentary  jurisdiction,  the  spiritual  court  administers  redress  herein,  by 
compelling  the  executor  to  pay  them.  But  in  this  last  case  the  courts  of 
equity  exercise  a  concurrent  jurisdiction  with  the  ecclesiastical  courts,  as  in- 
cident to  some  other  species  of  relief  prayed  by  the  complainant;  as  to  compel 
the  executor  to  account  for  the  testator's  effects,  or  assent  to  the  legacy,  or 
the  like.  For,  as  it  is  beneath  the  dignity  of  the  king's  courts  to  be  merely 
ancillary  to  other  inferior  jurisdictions,  the  cause,  when  once  brought  there, 
receives  there  also  its  full  determination. 

These  are  the  principal  injuries  for  which  the  party  grieved  either  must,  or 
may,  seek  his  remedy  in  the  spiritual  courts.  But  before  I  entirely  dismiss 
this  head,  it  may  not  be  improper  to  add  a  short  word  concerning  the  method 
ei  proceeding  in  these  tribunals,  with  regard  to  the  redress  of  injuries. 

It  must  (in  the  first  place)  be  acknowledged,  to  the  honour  of  the  spiritual 
•ourts,  that  though  they  continue  to  this  *day  to  decide  many  questions  r^ggi 
which  are  properly  of  temporal  cognizance,  yet  justice  is  in  general  %o^  J 
ably  and  impartially  administered  in  those  tribunals  (especially  of  the  superior 
kind),  and  the  boundaries  of  their  power  are  now  so  well  known  and  estab- 
fished,  that  no  material  inconvenience  at  present  arises  from  this  jurisdiction 
still  continuing  in  the  ancient  channel.  And  should  an  alteration  be  attempted, 
great  confusion  would  probably  arise,  in  overturning  long-established  forms, 

(o)  81  9vd»  borcmum  mu  homintum  meorum—p^euniam  wuam  non  dederit  vel  dare  ditpotuorit,  vmor 
9lv0  Hbforit  out  pwrentes  et  legitimi  hominet  <^us,  earn  pro  anlma  elus  dividant^  ncut  eia  mtUnt 

"  "     1.610 

Hearne  ad  Qui.  Neuhr,  711. 


9ltfgmfuerit.  (Text.  Roffene,  e.  84,  p.  610 
fp)  LofdLTtttet.  Hen.  ILtoI.  1.686.  Hi 
{0  Biteniliook,  de  jure  aueon.  {.  8,  e.  8. 


55 


99  Cognizance  of  Private  Wrongs.         [Book  IIL 

and  new-modelling  a  oonrse  of  proceedings  that  has  now  prevailed  for  seven 
oentories. 

The  establishment  of  the  civil  law  process  in  all  the  ecclesiastical  courts  was 
indeed  a  masterpiece  of  papal  discernment,  as  it  made  a  coalition  impracticable 
between  them  and  the  national  tribunals,  without  manifest  inconvenience  and 
hazard.  And  this  consideration  had  undoubtedly  its  weight  in  causing  this 
measure  to  be  adopted,  though  many  other  causes  concurred.  The  time  when 
the  pandects  of  Justinian  were  discovered  afresh,  and  rescued  from  the  dust 
of  antiquity,  the  eagerness  with  which  they  were  studied  by  the  popish 
ecclesiastics,  and  the  consequent  dissensions  between  the  clergy  and  the  laity 
of  England,  have  formerly  (r)  been  spoken  to  at  large.  I  shall  only  now  re- 
mark upon  those  collections,  that  their  being  written  in  the  Latin  toneue,  and 
referring  so  much  to  the  will  of  the  prince  and  his  delegated  officers  of  justice, 
sufficiently  recommended  them  to  the  court  of  Rome,  exclusive  of  their  in- 
trinsic merit.  To  keep  the  lait^  in  the  darkest  ignorance,  and  to  monopolize 
the  little  science,  which  then  existed,  entirely  among  the  monkish  clergy,  were 
deep-rooted  principles  of  papal  policy.  And,  as  the  bishops  of  Rome  affected 
in  all  points  to  mimic  the  imperial  grandeur,  as  the  spiritual  prerogatives  were 
moulded  on  the  pattern  of  the  temporal,  so  the  canon  law  process  was  formed 
on  the  model  of  the  civil  law:  the  prelates  embracing  with  the  utmost  ardor  a 
method  of  judicial  proceedings  which  was  carried  on  in  a  language  unknown 
to  the  bulk  of  the  people,  which  banished  the  intervention  of  a  jury  (that  bul- 
F'^'lOOl  ^^^^  ^^  *Gothic  liberty),  and  which  placed  an  arbitrary  power  of  de- 
^        -'  cision  in  the  breast  of  a  single  man. 

The  proceedingsin  the  ecclesiastical  courts  are  therefore  regulated  according 
to  the  practice  of  the  civil  and  canon  laws;  or  rather  according  to  a  mixture  of 
both,  corrected  and  new*modelled  by  their  own  particular  usages,  and  the 
interposition  of  the  courts  of  common  law.  For,  if  the  proceedings  in  the 
spiritual  court  be  ever  so  regularly  consonant  to  the  rules  of  the  Roman  law, 
yet  if  they  be  manifestly  repugnant  to  the  fundamental  maxims  of  the  muni- 
cipal laws,  (to  which  upon  principles  of  sound  policy  the  ecclesiastical  process 
ought  in  every  state  to  conform  (s)  as  if  they  require  two  witnesses  to  prove  a 
fact,  where  one  will  suffice  al  common  law);  in  such  cases  a  prohibition  will 
be  awarded  against  them,  (t)  But  under  these  restrictions,  their  ordinary 
course  of  proceeding  is :  first  by  citation^  to  call  the  party  injuring  before 
them.  Then,  by  Iwely  libellus,  a  little  book,  or  by  articles  drawn  out  in  a 
formal  allegation^  to  set  forth  the  complainant's  ground  of  complaint.  To 
this  succeeds  the  defendarU^a  answer  upon  oath,  when  if  he  denies  or  extenu- 
ates the  charge,  they  proceed  to  proofs  by  witnesses  examined,  and  their  de- 
Sositions  taken  down  m  writing,  b^  an  officer  of  the  court.  If  the  defendant 
as  any  circumstances  to  offer  in  his  defence,  he  must  also  propound  them  in 
what  is  called  his  defenswe  allegation^  to  which  he  is  entitled  in  his  turn  to  the 
plaintiff U  answer  upon  oath,  and  may  from  thence  proceed  to  proofs  as  well 
as  his  antagonist.  The  canonical  doctrine  of  purgation^  whereby  the  parties 
were  obliged  to  answer  upon  oath  to  any  matter,  however  criminal,  that  might 
be  objected  against  them  (though  lon^  ago  overruled  in  the  court  of  chancery, 
the  genius  of  the  English  law  having  broken  through  the  bondage  imposed  on 
it  by  its  clerical  chancellors,  and  asserted  the  doctrines  of  judicial  as  well  as 
civil  liberty),  continued  to  the  middle  of  the  last  century  to  be  upheld  by  the 
spiritual  courts;  when  the  legislature  was  obliged  to  interpose,  to  teach  them 
r*l0l1^  lesson  of  similar  moderation.  By  the  ^statute  of  13  Car.  II,  c.  12,  it 
^  •'is  enacted,  that  it  shall  not  be  lawful  for  any  bishop  or  ecclesiastical 
judge,  to  tender  or  administer  to  any  person  whatsoever,  the  oath  usually 
called  the  oath  ex  officio^  or  any  other  oath  whereby  he  may  be  compelled  to 
confess,  accuse,  or  purge  himself  of  any  criminal  matter  or  thing,  whereby  ho 
may  be  liable  to  any  censure  or  punishment.     When  all  the  pleadings  and 

(r)  Book  I,  Introd.  1 1.  («)  Warb.  alliance,  179.  (f)  9  BoIL  Abr.  800.  VtL 
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proofs  are  concladed,  they  are  referred  to  the  consideration,  not  of  a  jury,  but 
of  a  single  judge;  who  takes  information  by  hearing  advocates  on  both  sides, 
and  thereupon  forms  his  hUerlocutory  decree  or  definitive  sentence  at  his  own 
discretion:  from  which  there  generally  lies  an  appeal^  in  the  several  stages 
mentioned  in  a  former  chapter;  (u)  though  if  the  same  be  not  appealed  from 
in  fifteen  days,  it  is  final,  by  the  statute  25  Hen.  VIII,  c.  19. 

But  the  point  in  which  these  jurisdictions  are  the  most  defective,  is  that  of 
enforcing  their  sentences  when  pronounced;  for  which  they  have  no  other 
process  but  that  of  excommunication;  which  is  described  (v)  to  be  twofold; 
the  less,  and  the  greater  excommunication.  The  less  is  an  ecclesiastical  censure, 
excluding  the  party  from  the  participation  of  the  sacraments:  the  greater  pro- 
ceeds farther,  and  excludes  him  not  only  from  these,  but  also  from  the  com- 
pany of  all  christians;  But,  if  the  judge  or  any  spiritual  court  excommuni- 
cates a  man  for  a  cause  of  which  he  hath  not  the  legal  cognizance,  the  party 
may  have  an  action  against  him  at  common  law,  and  he  is  also  liable  to  be  in- 
dicted at  the  suit  of  the  king,  {w) 

Heavy  as  the  penalty  of  excommunication  is,  considered  in  a  serious  light, 
there  are,  notwithstanding,  many  obstinate  or  profligate  men,  who  would  des- 
pise the  briUum  fulmen  of  mere  ecclesiastical  censures,  especially  when  pro- 
nounced by  a  petty  surrogate  in  the  country,  for  railing  or  contumelious  words, 
for  non-payment  of  fees,  or  costs,  or  for  other  trivial  causes.  The  common 
law  therefore  compassionately  steps  in  to  *the  aid  of  the  ecclesiastical  r^.^^-. 
jurisdiction,  and  kindly  lends  a  supporting  hand  to  an  otherwise  totter-  ^  J 
log  authority.  Imitating  herein  the  policy  of  our  British  ancestors,  among 
whom,  according  to  CsBsar,  (a;)  whoever  were  interdicted  by  the  Druids  from 
their  sacrifices,  *'^in  numero  impiorum  ac  sceleratorum  habentur:  ab  iis  omnes 
decedunty  adiium  eorum  aermonemque  defiigiuntj  ne  quid  ex  contagione  incom- 
modi  aocipiant:  neque  iis  peteniibus  jus  redditur,  neque  honos  tdlus  communi- 
ccUur,^^  And  so  with  us  by  the  common  law  an  excommunicated  person  is 
disabled  to  do  any  act  that  is  required  to  be  done  by  one  that  is  probus  et 
kgalis  homo.  He  cannot  serve  upon  juries,  cannot  be  a  witness  in  any  court, 
and,  which  is  the  worst  of  all,  cannot  bring  an  action,  either  real  or  per- 
sonal, to  recover  lands  or  money  due  to  him.  (y)  Nor  is  this  the  whole:  for 
if,  within  forty  days  after  the  sentence  has  been  published  in  the  church,  the 
offender  does  not  submit  and  abide  by  the  sentence  of  the  spiritual  court,  the 
bishop  may  certify  such  contempt  to  the  king  in  chancery.  Upon  which  there 
issues  out  a  writ  to  the  sheriff  of  the  county,  called,  from  the  bishop's  certifi- 
cate, 2k  significavU ;  or  from  its  effect  a  writ  de  excommunicato  capiendo; 
and  the  sheriff  shall  thereupon  take  the  offender,  and  imprison  him  in  the 
county  goal,  till  he  is  reconciled  to  the  church,  and  such  reconciliation  certified 
by  the  bishop;  upon  which  another  writ  de  excommunicato  deliberando,  issues 
out  of  chancery  to  deliver  and  release  him.  (z)  This  process  seems  founded 
on  the  charter  of  separation  (so  often  referred  to)  of  William  the  Conqueror. 
'*  Si  aliquis  per  superbiam  elatus  adjustitiam  episcopalem  venire  noluerit,  ea> 
communicetur  ;  ety  si  opus  fuerit^  ad  hoc  vindicandum  fortitudo  etjustitia  regis 
sice  vicecotnitis  adhibeatur,^^  And  in  case  of  subtraction  of  tithes,  a  more 
summary  and  expeditious  assistance  is  given  by  the  statutes  of  27  Hen.  VIII,  c.  20, 
and  82  lien.  VIII,  c.  7,  which  enact,  that  upon  complaint  of  any  contempt  or  mis- 
behaviour to  the  ecclesiastical  judge  by  the  defendant  in  any  suit  for  tithes,  any 
privy  consellor,  or  any  ♦two  justices  of  the  peace  (or,  in  case  of  dis-  r*tQo-| 
obedience  to  a  definitive  sentence,  any  two  justices  of  the  peace),  may  ^  ^ 
commit  the  party  to  prison  without  bail  or  mainprize,  till  he  enters  into  a 
recognizance  with  sufficient  sureties  to  give  due  obedience  to  the  process  and 
sentence  of  the  court.  These  timely  aids,  which  the  common  and  statute  laws 
have  lent  to  the  ecclesiastical  jurisdiction,  may  serve  to  refute  that  groundlesa 

(«)  Obap.  S.  (V)  Co.  LItt.  133. 

(«)  9  hit.  681  (X)  De  btUo  QalU  I,  8,  a  11  (y)  Utt.  1 201.  («)  F.  N.  B.  0S. 
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notion  which  some  are  too  apt  to  entertain,  that  the  courts  of  Westminster- 
hall  are  at  open  variance  with  those  at  doctors'  commons.  It  is  true  that  thej 
are  sometimes  obliged  to  use  a  parental  authority,  in  correcting  the  excesses  of 
these  inferior  courts,  and  keeping  them  within  their  legal  bounds;  but,  on  the 
other  hand,  they  afford  them  a  parental  assistance  in  repressing  the  insolence 
of  contumacious  delinquents,  and  rescuing  their  jurisdiction  from  that  con- 
tempt, which  for  want  of  sufficient  compulsive  powers  would  otherwise  be  sure 
to  attend  it. 

11.  1  am  next  to  consider  the  injuries  cognizable  in  the  court  military ^  or 
court  of  chivalry^  The  jurisdiction  of  which  is  declared  by  statute  13  Ric.  II, 
c.  2,  to  be  this:  'Hhat  it  hath  cognizance  of  contracts  touching  deeds  of  arms 
or  of  war,  out  of  the  realm,  and  also  of  things  which  touch  war  within  the 
realm,  which  cannot  be  determined  or  discussed  by  the  common  law;  together 
with  other  usages  and  customs  to  the  same  matters  appertaining.''  So  that 
wherever  the  common  law  can  give  redress,  this  court  hath  no  jurisdiction, 
which  has  thrown  it  entirely  out  of  use  as  to  the  matter  of  contracts,  all  such 
being  usually  cognizable  in  the  courts  of  Westminster-hall,  if  not  directly,  at 
least  by  fiction  of  law;  as  if  a  contract  be  made  at  Gibraltar,  the  plaintiff  may 
suppose  it  made  at  Northampton:  for  the  locality,  or  place  of  making  it,  is  of 
no  consequence  with  regard  to  the  validity  of  the  contract. 

The  words,  ''  other  usages  and  customs,"  support  the  claim  of  this  court, 
1.  To  give  relief  to  such  of  the  nobility  and  gentry  as  think  themselves 
aggrieved  in  matters  of  honour;  and  2.  To  keep  up  the  distinction  of  degrees 
r*ioAl  *Dd  •quality.  Whence  it  follows,  that  the  civil  jurisdiction  of  this 
L  ^"*J  court  of  chivalry  is  principally  in  two  points;  the  redressing  injuries 
of  honour,  and  correcting  encroachments  in  matters  of  coat-armour,  prece- 
dency, and  other  distinctions  of  families. 

As  a  court  of  honour,  it  is  to  give  satisfaction  to  all  such  as  are  aggrieved  in 
that  point;  a  point  of  a  nature  so  nice  and  delicate,  that  its  wrongs  and  injuries 
escape  the  notice  of  the  common  law,  and  yet  are  fit  to  be  rearessed  some- 
where. Such,  for  instance,  as  calling  a  man  a  coward,  or  giving  him  the  lie; 
for  which,  as  they  are  productive  of  no  immediate  damage  to  his  person  or 
property,  no  action  will  lie  in  the  courts  at  Westminster:  and  yet  they  are 
such  injuries  as  will  prompt  every  man  of  spirit  to  demand  some  honourable 
amends,  which  by  the  ancient  law  of  the  land  were  appointed  to  be  given  in 
the  court  of  chivalry,  (a)  But  modem  resolutions  have  determined,  that  how 
much  soever  such  a  jurisdiction  may  be  expedient,  yet  no  action  for  words 
will  at  present  lie  therein,  {b)  And  it  hath  always  been  most  clearly  holden, 
(c)  that  as  this  court  cannot  meddle  with  anything  determinable  by  the  CQm- 
mon  law,  it  therefore  can  give  no  pecuniaiy  satisfaction  or  damages,  inasmuch 
as  the  quantity  and  determination  thereof  is  ever  of  common  law  cognizance. 
And,  therefore,  this  court  of  chivalry  can  at  most  only  order  reparation  in 
point  of  honour;  as,  to  compel  the  defendant  mendacium  sibi  ipsi  itnponere^ 
or  to  take  the  lie  that  he  has  given  upon  himself,  or  to  make  such  other  sub- 
mission as  the  laws  of  honour  may  require,  (d)  Neither  can  this  court,  as  to 
the  point  of  reparation  in  honour,  hold  plea  of  any  such  word  or  thing,  wherein 
the  party  is  relievable  hj  the  courts  of  common  law.  As  if  a  man  gives 
another  a  blow,  or  calls  him  thief  or  murderer;  for  in  both  these  cases  the 
common  law  has  pointed  out  his  proper  remedy  by  action. 
r*i05l  *As  to  the  other  point  of  its  civil  jurisdiction,  the  redressing  of 
L  J  encroachments  and  usurpations  in  matters  of  heraldry  and  coat- 
armour,  it  is  the  business  of  this  court,  according  to  Sir  Matthew  Hale,  to  ad- 
just the  right  of  armorial  ensigns,  bearings,  crests,  supporters,  pennons,  Ac.  \ 
and  also  rights  of  place  or  precedence,  where  the  king's  patent  or  act  of  par*- 
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a)  Year-book,  87  Hen.  VI,  81.    Selden  of  daals,  o.  10.    HaL  Hist  0.  L.  87. 
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liament  (which  cannot  be  overruled  by  this  court)  have  not  already  deter- 
mined it. 

The  proceedings  in  this  court  are  by  petition,  in  a  summary  way;  and  the 
trial  not  by  a  jury  of  twelve  men,  but  by  witnesses,  or  by  combat,  (e)  But 
as  it  cannot  imprison,  not  being  a  court  of  record,  and  as  by  the  resolutions  of 
the  superior  courts  it  is  now  confined  to  so  narrow  and  restrained  a  jurisdiction, 
it  has  fallen  into  contempt  and  disuse.  The  marshalling  of  coat-armour,  which 
was  formerly  the  pride  and  study  of  all  the  best  families  in  the  kingdom  is 
now  greatly  disregarded;  and  has  fallen  into  the  hands  of  certain  officers  and 
attendants  upon  this  court,  called  heralds,  who  consider  it  only  as  a  matter  of 
lucre,  and  not  of  justice:  whereby  such  falsity  and  confusion  have  crept  into 
their  records  (which  ought  to  be  the  standing  evidence  of  families,  descents, 
and  coat-armour),  that  though  formerly  some  credit  has  been  paid  to  their  tes- 
timony, now  even  their  common  seal  will  not  be  received  as  evidence  in  any 
court  of  justice  in  the  kingdom.  (/)  But  their  original  visitation  books,  com- 
piled when  progresses  were  solemnly  and  regularly  made  into  every  part  of 
the  kingdom,  to  inquire  into  the  state  of  families,  and  to  register  such  mar- 
riages and  descents  as  were  verified  to  them  upon  oath,  are  allowed  to  be  good 
evidence  of  pedigrees,  {g)  And  it  is  much  to  be  wished  that  this  practice  of 
visitation  at  certain  periods  were  revived;  for  the  failure  of  inquisitions  posi 
mortem,  by  the  abolition  of  military  tenures,  combined  with  the  negligence  of 
the  heralds  in  omitting  their  usual  progresses,  has  rendered  the  proof  of  a 
modern  descent  *for  the  recovery  of  an  estate,  or  succession  to  a  title  of  r*i  q^i 
honour,  more  difficult  than  that  of  an  ancient.  This  will  be  indeed^ 
remedied  for  the  future,  with  respect  to  claims  of  peerage,  by  a  late  standing; 
order  (A)  of  the  house  of  lords;  directing  the  heralds  to  take  exact  accounts, 
and  preserve  regular  entries  of  all  peers  and  peeresses  of  England,  and  their 
respective  descendants;  and  that  an  exact  pedigree  of  each  peer  and  his  family 
shall,  on  the  day  of  his  first  admission,  be  delivered  to  the  house  by  garter, 
the  principal  king-at-arms.  But  the  general  inconvenience,  affecting  more 
private  successions,  still  continues  without  a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admiralty  courts,  are  the 
next  object  of  our  inquiries.  These  courts  have  jurisdiction  and  power  to  try 
and  determine  all  maritime  causes;  or  such  injuries,  which,  though  they  are  in 
their  nature  of  common  law  cognizance,  yet  being  committed  on  the  high  seas, 
out  of  the  reach  of  our  ordinary  courts  of  justice,  are  therefore  to  be  remedied 
in  a  peculiar  court  of  their  own.  All  admiralty  causes  must  be  therefore 
causes  arising  whoUy  upon  the  sea,  and  not  within  the  precincts  of  any  county. 
(i)  For  the  statute  18  Ric.  II,  c.  5,  directs  that  the  admiral  and  his  deputy 
shall  not  meddle  with  any  thing,  but  only  things  done  upon  the  sea;  and  the 
statute  15  Ric.  11,  c.  8,  declares  that  the  court  of  the  admiral  hath  no  manner 
of  cognizance  of  any  contract,  or  of  any  other  thing,  done  within  the  body  of 
any  county,  either  by  land  or  by  water;  nor  of  any  wreck  of  the  sea:  for  that 
must  be  cast  on  land  before  it  becomes  a  wreck,  (j)  But  it  is  otherwise  of 
things  flotsam^  jetsam^  and  ligan;  for  over  them  the  admiral  hath  jurisdiction, 
as  they  are  in  and  upon  the  sea.  {k)  If  part  of  any  contract,  or  other  cause  of 
action,  doth  arise  upon  the  sea,  and  part  upon  the  land,  the  common  law  ex- 
cludes the  admiralty  court  from  its  jurisdiction;  for,  part  belonging  properly 
to  one  cognizance  and  part  to  another,  the  common  or  general  law  takes  place 
of  the  particular,  {t)  'Therefore,  though  pure  maritime  acquisitions,  |«iQi^-| 
which  are  earned  and  become  due  on  the  high  seas,  as  seamen's  wages,  ^  J 
are  one  proper  object  of  the  admiralty  jurisdiction,  even  though  the  contract 
for  them  be  made  upon  land;  (m)  yet,  in  general,  if  there  be  a  contract  made 
in  England,  and  to  be  executed  upon  the  seas,  as  a  charter-party  or  covenant 

a 

(«)  Oo.  Litl  9R1.  (/)  2  Boil.  Abr..  680.    8  Jon.,  894.  (a)  Comb.,  68.  (A)  11  ICar,  1707. 

(0  Co.  Litt.,  880.  Hob.  79.  (i)  Sm  boo  kl,  ch.  8.      ^       (i^)  5  Rep.,  106.  (2)  Co,  Lltt.,  861. 

^)  1  V«Dtr.,  146. 
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that  a  ship  shall  sail  to  Jamaica,  or  shall  be  in  such  a  latitude  by  sach  a  day; 
or  a  contract  made  upon  the  sea  to  be  performed  in  England,  as  a  bond  made 
on  shipboard  to  pay  money  in  London  or  the  like;  these  kinds  of  mixed  con- 
tracts belong  not  to  the  admiralty  jurisdiction,  but  to  the  courts  of  common 
law.  {n)  And  indeed  it  hath  been  farther  holden,  that  the  admiralty  court 
cannot  hold  plea  of  any  contract  under  seal,  (a)  (4) 

And  also,  as  the  courts  of  common  law  have  obtained  a  conci]^rrent  jurisdic- 
tion with  the  court  of  chivalry  with  regard  to  foreign  contracts,  by  supposing 
them  made  in  England;  so  it  is  no  uncommon  thing  for  a  plaintiff  to  feign 
that  a  contract,  really  made  at  sea  was  made  at  the  royal  exchange,  or  other 
inland  place,  in  order  to  draw  the  cognizance  of  the  suit  from  the  courts  of 
admiralty  to  those  of  Westminster-hall,  (p)  This  the  civilians  exclaim  against 
loudly,  as  inequitable  and  absurd;  and  Sir  Thomas  Ridley  (g)  hath  very 
gravely  proved  it  to  be  impossible  for  the  ship  in  which  such  cause  of  action 
arises  to  be  really  at  the  royal  exchange  in  CornhilL  But  our  lawyers  justify 
this  fiction,  by  alleging  (as  before)  that  the  locality  of  such  contracts  is  not  at 
all  essential  to  the  merits  of  them;  and  that  learned  civilian  himself  seems  to 
have  forgotten  how  much  such  fictions  are  adopted  and  encouraged  in  the 
Roman  law;  that  a  son  killed  in  battle  is  supposed  to  live  forever  for  the 
benefit  of  his  parents;  (r)  and  that  by  the  fiction  of  postliminium  and  the  lex 
Cornelia^  captives,  when  freed  from  bondage,  were  held  to  have  never  been 
prisoners,  («)  and  such  as  died  in  captivity  were  supposed  to  have  died  in  their 
own  country,  {t) 

r'^ios!  *^^^^^  ^^®  admiral's  court  hath  not  original  jurisdiction  of  the 
*•  -I  cause,  though  there  should  arise  in  it  a  question  that  is  proper  for  the 
cognizance  of  that  court,  yet  that  doth  not  alter  nor  take  away  the  exclusive 
jurisdiction  of  the  common  law.  (u)  And  so  vice  verea^  if  it  hath  jurisdiction 
of  the  original,  it  hath  also  jurisdiction  of  all  consequential  questions,  though 
properly  determinable  at  common  law.  (v)  Wherefore,  among  other  reasons, 
a  suit  for  beaconage  of  a  beacon  standing  on  a  rock  in  the  sea  may  be  brought 
in  the  court  of  admiralty,  the  admiral  having  an  original  jurisdiction  over 
beacons,  (to)  In  case  of  prizes  also  in  time  of  war,  between  our  own  nation 
and  another,  or  between  two  other  nations,  (5)  which  are  taken  at  sea,  and 
brought  into  our  ports,  the  courts  of  admiralty  have  an  undisturbed  and  ex- 
clusive jurisdiction  to  determine  the  same  according  to  the  law  of  nations,  (a;) 

(«) 


(n)  Hob.  19.    Hal.  Hist,  a  L.,  85.  (o)  Hob.,  218. 

(p)  i  jMt-tiW- . .       («)  yA«^?'.^'»?  «™  ^^*  *>•  P^.P'J*  J  «•  .„       (r)  '•w*.  1,  tit  85. 

(X)  8  Show.,  838.    Comb.  44 


In)  Hob.  19.     Hal.  tUSL  U  L-,  B9.  (O)  UOD.,  218. 

(p)  4  iDBt.,  184.  (9)  View  of  the  ciTil  law,  b.  8,  p.  1. 1 8. 

(ti  J^y.  49, 15, 18, 1  5.  (0  ^.  49, 15, 18.  (u)  Comb.  459. 

Iv)  18  Bep.,  68.    8  Lot.,  85.    Hard.,  188.  (to)  1  Sid.,  IbS. 


(4)  In  the  United  States  the  admiralty  and  prize  Jurisdiction  Is  in  the  district  courts  of 
the  United  States,  and  is  very  full  and  complete  in  civil  cases.  See  1  Kent,  353,  et  teq. ; 
Conklin's  Treatise,  part  8;  Parsons  on  Maritime  Law.  Late  decisions  of  the  supreme  court 
of  the  United  States  seem  to  ^ive  these  courts  substantially  the  same  Jurisdiction  in  respect 
to  the  great  interior  lakes  which  they  possess  in  respect  to  the  ocean. 

The  criminal  jurisdiction  of  these  courts  is  only  such  as  by  acts  of  congress  is  conferred 
upon  them;  U.  8.  v.  McGill,  4  DalL,  426:  U.  S.  v.  Be  vans,  8  Wheat.  83(5;  U.  8.  v.  Wilt- 
berger,  6  Wheat.,  76;  Tyler  v.  People,  8  Mich.,  320.  These  acts,  however,  are  designed  to 
confer  Jurisdiction  of  all  cases  properly  cognizable  in  admiralty. 

(5)  This  remark  is  not  accurate.  The  validity  of  maritime  captures  must  be  determined 
in  a  court  of  the  captor's  government,  sitting  either  in  his  own  country  or  in  that  of  it« 
ally.  Wheat  Int  Law,  part  4,  c.  2,  §§13-16;  Halleck  Int  Law,  749,  and  authorities 
cited;  1  Kent,  103. 

(6)  Mr.  Justice  Coleridge  calls  attention  to  the  fact  that  the  author  takes  no  notice  of 
what  is  very  material,  tbat  there  are,  in  fact,  two  courts:  the  admiraltv  court,  or.  more 
properly,  the  instance  court,  of  which  lie  has  hitherto  been  speaking,  and  the  prize  court 
both  these  courts  have,  indeed,  the  same  Judge,  but  in  the  former  he  sits  by  virtue  of  a 
commission  under  the  great  seal,  which  enumerates  the  objects  of  his  Jurisdiction,  but 
specifies  nothing  relative  to  prize;  while  in  the  latter  he  sits  by  virtue  of  a  commission 
which  issues  in  every  war,  under  the  great  seal  of  the  lord  high  admiral,  requiring  the 
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The  proceedings  of  the  courts  of  admiralty  bear  much  resemblance  to  those 
of  the  civil  law,  but  are  not  entirely  founded  thereon;  and  they  likewise  adopt 
and  make  use  of  other  laws,  as  occasion  requires;  such  as  the  Rhodian  laws 
and  the  laws  of  Oleron.  (y)  For  the  law  of  England,  as  has  frequently  been 
observed,  doth  not  acknowledge  or  pay  any  deference  to  the  civil  law  con- 
sidered as  such;  but  merely  permits  its  use  in  such  cases  where  it  judged  its 
determinations  equitable,  and  therefore  blends  it,  in  the  present  instance,  with 
other  marine  laws:  the  whole  being  corrected,  altered  and  amended  by  acts  of 
parliament  and  common  usage;  so  that  out  of  this  composition  a  body  of  juris- 
prudence is  extracted,  which  owes  its  authority  only  to  its  reception  here  by 
consent  of  the  crown  and  people.  The  first  process  in  these  courts  is  fre- 
quently by  arrest  of  the  defendant's  person:  {z)  and  they  also  take  recogni- 
sance or  stipulations  of  certain  fidejussors  in  the  nature  of  bail,  (a)  and  in  case 
of  default  maj  ^imprison  both  them  and  their  principal,  {b)  They  may  r«i  qq-i 
also  fine  and  imprison  for  a  contempt  in  the  face  of  the  court,  (c)  And  *-  ^ 
all  this  is  supported  by  immemorial  usage,  grounded  on  the  necessity  of  sup- 
porting a  jurisdiction  so  extensive;  (df)  though  opposite  to  the  usual  doctrines 
of  the  common  law;  these  being  no  courts  of  record,  because  in  general  their 
process  is  much  conformed  to  that  of  the  civil  law.  (e) 

IV.  I  am  next  to  consider  such  injuries  as  are  cognizable  by  the  courts  of 
the  common  law.  And  herein  I  shall  for  the  present  only  remark,  that  all 
possible  injuries  whatsoever,  that  do  not  fall  within  the  exclusive  cognizance 
of  either  the  ecclesiastical,  military,  or  maritime  tribunals,  are  for  that  very 
reason  within  the  cognizance  of  the  common  law  courts  of  justice.  For  it  is  a 
settled  and  invariable  principle  in  the  laws  of  England,  that  every  right  when 
withheld  must  have  a  remedy,  and  every  injury  its  proper  redress.  The  defi- 
nition and  explication  of  these  numerous  injuries  and  their  respective  legal 
remedies,  will  employ  our  attention  for  many  subsequent  chapters.  But  be- 
fore we  conclude  the  present,  I  shall  just  mention  two  species  of  injuries,  which 
will  properly  fall  now  within  our  immediate  consideration:  and  which  are, 
either  wnen  justice  is  delayed  by  an  inferior  court  that  has  proper  cognizance 
of  the  cause;  or,  when  such  inferior  court  takes  upon  itself  to  examine  a  cause 
and  decide  the  merits  without  a  legal  authority. 

1.  The  first  of  these  injuries,  refusal  or  neglect  of  justice,  is  remedied  either 
by  a  writ  of  procedendo,  or  of  mandamua.  A  writ  oi  procedendo  ad  judicium 
issues  out  of  the  court  of  chancery,  where  judges  of  any  subordinate  court  do 
delay  the  parties;  for  that  they  will  not  give  judgment,  either  on  the  one  side 
or  on  the  other,  when  they  ought  so  to  do.  Iii  this  case  a  writ  oi  procedendo 
shall  be  awarded,  commanding  them  in  the  king's  name  to  proceed  to  judg- 
ment; but  without  specifying  any  particular  judgment,  for  that  (if  errroneous) 
may  *be  set  aside  in  the  course  of  appeal,  or  by  writ  of  error  or  false  r*i  t  q-i 
judgment:  and  upon  farther  neglect  or  refusal,  the  judges  of  the  infe-  *•  -' 
nor  court  may  be  punished  for  their  contempt,  by  writ  of  attachment,  return- 
able in  the  king's  bench  or  common  pleas.  (/) 

A  writ  of  numdamus  is,  in  general,  a  command  issuing  in  the  king's  name 
from  the  court  of  king's  bench,  and  directed  to  any  person,  corporation,  or 

M  Bale,  Hist  a  L.  88.    Oo.  Litt  11.  (c)  Gierke  pros.  evr.  adm.  f  18.  

to)  JMd.  i  11.    1  Sou.  Abr.  631.    Rajm.  9&     Lord  Baym.  18W.  {b)  1  BoU.  Abr.  681.    Godb.  198,  960. 

(fi)  1  Ventr.  1.  (d)  1  Keb.  6SS.  (a)  Bro.  Abr.  I.  error,  177.  (/)  F.  N.  B.  158,  IM,  940. 


court  of  admiralty,  and  the  lieutenant  and  Judge  of  the  same  court,  "  to  proceed  upon  all 
and  all  manner  of  captures,  seizures,  prizes  and  reprisals  of  all  ships  and  goods  that  are  or 
sliall  be  taken/'  &c. 

Now  by  statute  8  and  4  Vic,  c.  65,  the  court  of  admiralty  has  jurisdiction  of  questions 
of  booty  at  war,  and  by  statute  18  and  14  Vic,  cc.  26  and  27,  Jurisdiction  of  questions  re- 
lating to  the  attack  and  capture  of  piratea  And  by  statute  7  and  8  Vic,  c  2,  and  12  and 
13  via,  c.  06,  offenses  committed  within  the  junsdiction  of  the  admiralty  might  be  tried 
in  the  ordinary  criminal  courts;  but  the  independent  criminal  Jurisdiction  of  the  high 
court  of  admiralty  is  now  taken  away.    Bee  ante,  note  1,  p.  80. 
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inferior  oonrt  of  judicature  within  the  king's  dominions,  requiring  them  to  do 
some  particular  thing  therein  specified,  which  appertains  to  their  office  and 
duty,  and  which  the  court  of  king's  bench  has  preyiously  determined,  or  at 
least  supposes,  to  be  consonant  to  right  and  justice.  It  is  a  high  prerogative 
writ,  of  a  most  extensively  remedial  nature;  and  may  be  issued  in  some  cases 
where  the  injured  party  has  also  another  more  tedious  method  of  redress,  as  in 
the  case  of  admission  or  restitution  to  an  office:  (7)  but  it  issues  in  all  cases 
where  the  party  hath  a  right  to  have  any  thing  done,  and  hath  no  other  spe* 
cifio  means  of  compelling  its  performance.  A  mandamus  therefore  lies 
to  compel  the  admission  or  restoration  of  the  party  applying  to  any  office  or 
franchise  of  a  public  nature,  whether  spiritual  or  temporal ;  to  academical  de- 
grees; to  the  use  of  a  meeting-house,  esc. :  it  lies  for  the  prodiiction,  inspec- 
tion, or  delivery  of  public  books  and  papers;  for  the  surrender  of  the  regalia 
of  a  corporation;  to  oblige  bodies  corporate  to  affix  their  common  seal;  to 
compel  the  holding  of  a  court;  and  for  an  infinite  number  of  other  purposes, 
which  it  is  impossible  to  recite  minutely.  But  at  present  we  are  more  particu- 
larly to  remark,  that  it  issues  to  the  judges  of  any  inferior  court,  commanding 
them  to  do  justice  according  to  the  powers  of  their  office,  whenever  the  same 
is  delayed.  For  it  is  the  peculiar  business  of  the  court  of  king's  bench  to 
superintend  all  inferior  tribunals,  and  therein  to  enforce  the  due  exercise  of 
those  judicial  or  ministerial  powers,  with  which  the  crown  or  legislature  have 
invested  them:  and  this  not  only  by  restraining  their  excesses,  but  also  by 
r*lll1  <l^ic^^^^°S  *their  negligence,  and  obviating  their  denial  of  justice.  A 
*-  ^  mandamus  may  therefore  be  had  to  the  courts  of  the  city  of  London,  to 
enter  up  judgment;  (g)  to  the  spiritual  courts  to  grant  an  administration,  to 
swear  a  church-warden,  and  the  like.  This  writ  is  grounded  on  a  suggestion, 
by  the  oath  of  the  party  injured,  of  his  own  right,  and  the  denial  of  justice 
below;  whereupon,  in  order  more  fully  to  satisfy  the  court  that  there  is  a 

ig)  Rajm.  S14. 

(7)  The  writ  of  mandamtLs  is  only  issued  where  there  is  a  clear  lejo^l  right,  and  the  party 
has  no  other  adequate  remedy.  Shipley  v. The  Bank,  10  Johns. ,  484;  People  ▼.  Stevens,  5  Hill, 
616;  People  v.  Judges  of  Oneida  C.  P.,  21  Wend.,  20;  People  v.  Supervisors,  II  N.Y.,  563; 
People  ▼.  Judges  of  Branch  C.  C,  1  Doug.  Mich.,  810;  St  Luke's  Church  v.  Slack,  7 
Gush.,  226;  James  v.  Commissioners,  18  Penn.  St.,  72.  The  court  will  exercise  a  discretion 
in  awarding  or  refusing  it.  Weber  v.  Zimmerman,  23  Md.,  45;  Ex  parte  Stickney,  40  Ala., 
160. 

Its  office  is  to  compel  the  perfonnance  of  a  ministerial  act,  but  not  to  control  the  exercise 
of  judicial  discretion.  Ferris  v.  Munn,  2  N.  J.,  161 ;  Lamar  ▼.  Marshall,  21  Ala,,  772; 
People  ▼.  Auditor  General,  8  Mich.,  427;  Eso  parte  Davenport,  6  Pet,  661. 

It  cannot  command  an  act  to  be  done  which,  without  the  writ,  the  officer  or  court  would 
have  no  power  to  perform.  Johnson  v.  Lucas,  11  Humph.,  806;  State  ▼.  Judge,  Ac,  15 
Ala.,  740. 

It  may  compel  an  inferior  court  to  take  action,  but  cannot  require  it  to  come  to  any  par- 
ticular conclusion.  Chase  y.  Blackstone  Canal  Co.,  10  Pick.,  244;  People  v.  Inspectors, 
&c.,  4  Mich..  187;  U.  S.  v.  Lawrence,  8  Dall.,  42;  Hoyt  ex  parte,  18  Pet,  279;  Elkins  v. 
Atheam,  2  Denio,  101 ;  State  v.  La  Fayette  County  Court,  41  Mo.,  222.  But  where  an  infe- 
rior court  takes  unauthorized  action  it  may  be  compelled  by  this  writ  to  vacate  it  if  the 
party  has  no  other  remedy.  Ex  parte  Bradstreet,  7  Pet,  634;  People  v.  Judges,  &c,  1 
Cow.,  676;  Ten  Eyck  v.  Parlee,  1  Harr.,  269;  People  v.  Judges,  &c..  1  Doug.  Mich.,  434. 

Though  generally  used  to  enforce  the  performance  of  public  duties,  it  may  also  be  re- 
sorted to  for  the  enforcement  of  private  rights  when  withheld  by  public  or  corporate  o£Q- 
cers.  People  ▼.  Walker,  9  Mich.,  828;  Case  v.  Wresler,  4  Ohio  St.,  561;  Noursev.  Mer- 
riam,  SCush.,  11;  Helm  v.  Swiggett,  12Ind.,  194.  But  in  the  case  of  neglected  public 
duties,  a  prirate  citiasen  will  not  generally  be  permitted  to  move  for  this  writ;  the  attorney 
general  is  the  proper  relator.  Sanger  v.  County  Cm'rs,  25  Me.,  291;  Heffner  v.  Common- 
wealth, 28  Penn.  St,  108;  Hamilton  v.  State,  8Ind.,  452;  People  ▼.  Regents  of  Uniyersitv, 
4  Mich.  98. 

The  supreme  court  of  the  United  States  issues  this  writ  in  cases  falling  within  the  federal 
Jurisdiction,  and  the  supreme  court  of  each  state  also  issues  it  in  proper  cases.  And  in 
some  of  the  states  inferior  courts  are  allowed  to  issue  the  writ  A  peremptory  mandamtte 
is  not  often  issued  in  the  first  instance,  but  the  case  is  heard  on  an  alternative  writ,  or  on 
an  order  to  show  cause,  and  the  peremptory  writ  is  awarded,  if  at  all,  as  the  final  result 
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probable  ground  for  snch  interposition^  a  rule  is  made  (except  in  some  general 
oases,  where  the  probable  ground  is  manifest)  directing  the  party  complained 
of  to  show  cause  why  a  wnt  of  mandamua  should  not  issue:  and,  if  he  shows 
no  sufficient  cause,  tne  writ  itself  is  issued,  at  first  in  the  altematiye,  either  to 
do  thus,  or  signify  some  reason  to  the  contrary;  to  which  a  return,  or  answer, 
must  be  made  at  a  certain  day.  And,  if  the  inferior  judge,  or  other  person  to 
whom  the  writ  is  directed,  returns  or  signifies  an  insufficient  reason,  tnen  there 
issues  in  the  second  place  9l  peremptory  mandamus^  to  do  the  thing  absolutely; 
to  which  no  other  return  will  be  admitted,  but  a  certificate  of  perfect  obe- 
dience and  due  execution  of  the  writ.  If  the  inferior  judge  or  other  person 
makes  no  return,  or  fails  in  his  respect  and  obedience,  he  is  punishable  for  his 
contempt  by  attachment.  But,  if  he,  at  the  first,  returns  a  sufficient  cause, 
although  it  should  be  false  in  fact,  the  court  of  king's  bench  will  not  try  the 
truth  of  the  fact  upon  affidavits;  but  will  for  the  present  believe  him,  and 
proceed  no  farther  on  the  mandamiu.  But  then  the  party  injured  may  have 
an  action  against  him  for  his  false  return,  and  (if  found  to  be  false  by  the 
jury)  shall  recover  damages  equivalent  to  the  injuries  sustained;  together  with 
a  peremptory  mandamus  to  the  defendant  to  do  his  duty.  Thus  much  for  the 
injury  of  neglect  or  refusal  of  justice. 

2.  The  other  injury,  which  is  that  of  encroachment  of  jurisdiction,  or  call- 
ing one  coram  nan  judice^  to  answer  in  a  court  that  has  no  legal  cognizance 
of  the  cause,  is  also  a  grievance,  for  which  the  common  law  has  provided  a 
remedy  by  the  writ  of  prohibition, 

*A  prohibition  is  a  writ  issuing  properly  only  out  of  the  court  of  r»,*2i 
king's  bench,  being  the  king's  prerogative  writ;  but,  for  the  further-^  ^ 
ance  of  justice,  it  may  now  also  be  had  in  some  cases  out  of  the  court  of  chan- 
cery, (A)  common  pleas,  (i)  or  exchequer,  {k)  (8)  directed  to  the  judge  and 
parties  of  a  suit  in  any  inferior  court,  commanding  them  to  cease  from  the 
prosecution  thereof,  upon  a  suggestion,  that  either  the  cause  originally,  or  some 
collateral  matter  arising  therem,  does  not  belong  to  that  jurisdiction,  but  to 
the  cognizance  of  some  other  court.  This  writ  may  issue  either  to  inferior 
courts  of  common  law;  as,  to  the  courts  of  the  counties  palatine  or  princi- 
pality of  Wales,  if  the^  hold  plea  of  land  or  other  matters  not  lying  within 
their  respective  franchises;  (/)  to  the  county-courts  or  courts-baron,  where  they 
attempt  to  hold  plea  of  any  matter  of  the  value  of  forty  shillings:  (m)  or  it 
may  be  directed  to  the  courts  christian,  the  university  courts,  the  court  of 
chivalry,  or  the  court  of  admiralty,  where  they  concern  themselves  with  any 
matter  not  within  their  jurisdiction;  as  if  the  first  should  attempt  to  try  the 
validity  of  a  custom  pleaded,  or  the  latter  a  contract  made  or  to  be  executed 
within  this  kingdonL  Or,  if,  in  handling  of  matters  clearly  within  their  cog- 
nizance, they  transgress  the  bounds  prescribed  to  them  by  the  laws  of 
England;  as  where  they  require  two  witnesses  to  prove  the  payment  of  a 
legacy,  a  release  of  tithes,  (n)  or  the  like;  in  such  cases  also  a  prohibition  will 
be  awarded.  For,  as  the  fact  of  signing  a  release,  or  of  actual  payment,  is 
not  properly  a  spiritual  question,  but  only  allowed  to  be  decided  in  those 
courts,  because  incident  or  accessory  to  some  original  question  clearly  within 
their  jurisdiction;  it  ought,  therefore,  where  the  two  laws  differ,  to  be  decided 
not  according  to  the  spiritual,  but  the  temporal  law;  else  the  same  question 

8)  1  p.  Wms.  4711.  (0  Hob.,  15.  (fc)  Palmer,  623.  (Z)  Lord  Raym.,  14(lSw 

»)  Fincli.  U  461.  In)  Ora  EUjl  660.    Hob.  188L 

(9)  In  the  United  States  it  may  be  issued  b^  the  supreme  court  to  the  United  States  dis- 
trict courts  when  proceeding  as  courts  of  admiralty  and  maritime  Jurisdiction.  And  in  the 
•ereral  states,  the  supreme  court  of  the  state  may  issue  the  writ  in  proper  cases.  Bee 
State  Y.  Conmilssioners,  1  Mill,  55;  S.  C,  12  Am.  Dec ,  596;  Appo  ▼.  People,  20  N.  Y., 
581;  Arnold  v.  Shields,  5  Dana,  18;  S.  C,  80  Am.  Dec,  669;  People  v.  Wayne  Circuit 
Court,  11  Mich.,  893;  State  ▼.  Nathan,  4  Rich.,  518;  Mayo  ▼.  James,  12  Grat.,  17;  State  t. 
CUrk  County  Court,  41  Mo.,  44. 
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might  be  determined  different  ways,  according  to  the  court  in  which  the  suit 
is  depending:  an  impropriety,  which  no  wise  government  can  or  ought  to  en- 
r*113l  ^^^^>  *and  which  is  therefore  a  ground  of  prohibition.  And  if  either 
■-  -I  the  judge  or  the  party  shall  proceed  ^ter  such  prohibition,  an  attach- 
ment may  be  had  against  them,  to  punish  them  for  the  contempt,  at  the  dis- 
cretion of  the  court  that  awarded  it;  (o)  and  an  action  will  lie  against  them, 
to  repair  the  party  injured  in  damages. 

So  long  as  the  idea  continued  among  the  clergy,  that  the  ecclesiastical  state 
was  wholly  independent  of  the  civil,  great  struggles  were  constantly  main- 
tained between  the  temporal  courts  and  the  spiritual,  concerning  the  writ  of 
prohibition  and  the  proper  object  of  it;  even  from  the  time  of  the  constitu- 
tions of  Clarendon,  made  in  opposition  to  the  claims  of  Archbishop  Becket, 
in  10  Hen.  II,  to  the  exhibition  of  certain  articles  of  complaint  to  the  king  by 
Archbishop  Bancroft,  in  8  Jac.  I,  on  behalf  of  the  ecclesiastical  courts:  from 
which,  ana  from  the  answers  to  them  signed  by  all  the  judges  of  Westminster- 
hall,  (p)  much  may  be  collected  concerning  the  reasons  of  granting  and 
methods  of  proceeding  upon  prohibitions.  A  short  summary  of  the  latter  is 
as  follows:  The  party  aggrieved  in  the  court  below  applies  to  the  superior 
court,  setting  forth  in  a  suggestion  upon  record  the  nature  and  cause  of  his 
complaint,  in  being  drawn  ad  alhtd  examen^  by  a  jurisdiction  or  manner  of 
process  disallowed  by  the  laws  of  the  kingdom:  upon  which,  if  the  matter 
alleged  appears  to  the  court  to  be  sufficient,  the  writ  of  prohibition  imme- 
diately issues;  commanding  the  judge  not  to  hold,  and  the  party  not  to  pro- 
scxsute  the  plea.  But  sometimes  the  point  may  be  too  nice  and  doubtful  to  be 
decided  merely  upon  a  motion:  and  then  for  the  more  solemn  determination  of 
the  question,  the  party  applying  for  the  prohibition  is  directed  by  the  court 
to  declare  in  prohibition;  that  is,  to  prosecute  an  action,  by  filing  a  declaration 
against  the  other,  upon  a  supposition  or  fiction  (which  is  not  traversable)  (q) 
that  he  has  proceeded  in  the  suit  below,  notwithstanding  the  writ  of  prohibi- 
tion. And  if,  upon  demurrer  and  argument,  the  court  shall  finally  be  of  the 
r*  n  4. 1  <^P^^^o°>  ^^^^  ^^®  matter  suggested  is  a  good  and  sufficient  ground  of  '^pro- 
*•  -'  hibition  in  point  of  law,  then  judraieat  with  nominal  damages  shall  be 
given  for  the  party  complaining,  and  the  defendant,  and  also  the  inferior  court, 
shall  be  prohibited  from  proceeding  any  farther.  On  the  other  hand,  if  the 
superior  court  shall  think  it  no  competent  ground  for  restraining  the  inferior 
jurisdiction,  then  judgment  shall  be  given  against  him  who  applied  for  the 
prohibition  in  the  court  above,  and  a  writ  of  consultation  shall  oe  awarded; 
so  called,  because,  upon  deliberation  and  consultation  had,  the  judges  find  the 
prohibition  to  be  ill-founded,  and  therefore  by  this  writ  they  return  the  cause 
to  its  original  jurisdiction,  to  be  there  determined,  in  the  inferior  court.  And, 
even  in  ordinary  cases,  the  writ  of  prohibition  is  not  absolutely  final  and  con- 
clusive. For  though  the  ground  be  a  proper  one  in  point  of  latOy  for  granting 
the  prohibition,  yet  if  the  /act  that  gave  rise  to  it  be  afterwards  falsified,  the 
cause  shall  be  remanded  to  the  prior  jurisdiction.  If,  for  instance,  a  custom 
be  pleaded  in  the  spiritual  court;  a  prohibition  ought  to  go,  because  that  court 
has  no  authority  to  try  it:  but  if  the  fact  of  such  a  custom  be  brought  to  a 
competent  trial,  and  be  there  found  false,  a  writ  of  consultation  will  be  granted. 
For  this  purpose  the  party  prohibited  may  appear  to  the  prohibition,  and  taJce 
a  declaration  (which  must  always  pursue  the  suggestion),  and  so  plead  to  issue 
upon  it;  denying  the  contempt  ana  traversing  the  custom  upon  which  the  pro- 
hibition was  grounded;  and  if  that  issue  be  found  for  the  defendant,  he  shall 
then  have  a  writ  of  consultation.  The  writ  of  consultation  may  also  be,  and 
is  frequently,  granted  by  the  court  without  any  action  brought;  when,  after  a 
prohibition  issued,  upon  more  mature  consideration  the  court  are  of  opinion 
that  the  matter  suj?gested  is  not  a  good  and  sufficient  ground  to  stop  the  pro- 
ceedings below.    Thus  careful  has  the  law  been,  in  compelling  the  inferior 

(o)  F.  N.  B.  40.  (p)  8  Inst.  601-618.  (g)  Bara.  Not  4to,  I4h, 
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courts  to  do  ample  and  speedy  justice;  in  preventing  them  from  transgressine 
their  due  bounds;  and  in  allowmg  them  the  undisturbed  cognizance  of  sucn 
causes  as  by  right,  founded  on  the  usage  of  the  kingdom  or  act  of  parliament^ 
do  properly  belong  to  their  jurisdiction. 


CHAPTER  VIJI. 


OP  WRONGS   AND  THEIR   REMEDIES,   RESPECTING 

THE  RIGHTS  OF  PERSONS. 

The  former  chapters  of  this  part  of  our  Commentaries  having  been  em- 
ployed in  describing  the  several  methods  of  redressing  private  wrongs,  either 
Dy  the  mere  act  of  the  parties,  or  the  mere  operation  of  law;  and  in  treating 
of  the  nature  and  several  species  of  courts;  together  with  the  cognizance  of 
wrongs  or  injuries  by  private  or  special  tribunals,  and  the  public  ecclesiastical, 
military,  and  maritime  jurisdictions  of  this  kingdom;  I  come  now  to  consider 
at  large,  and  in  a  more  particular  manner,  the  respective  remedies  in  the  pub- 
lic and  general  courts  of  common  law,  for  injuries  or  private  wrongs  of  any 
denomination  whatsoever,  not  exclusively  appropriated  to  any  of  the  former 
tribunals.  And  herein  I  shall,  first,  define  the  several  injuries  cognizable  by 
the  courts  of  common  law,  with  the  respective  remedies  applicable  to  each  par- 
ticular injury;  and  shall,  secondly,  describe  the  method  of  pursuing  and  obtain- 
ing these  remedies  in  the  several  courts. 

First,  then,  as  to  the  several  injuries  cognizable  by  the  courts  of  common 
law,  with  the  respective  remedies  applicable  to  each  particular  injury.  And,  in 
treating  of  these,  I  shall  at  present  confine  myself  to  such  wrongs  as  may  be 
committed  in  the  mutual  intercourse  between  subject  and  subject;  which  the 
king,  as  the  fountain  of  justice,  is  officially  bound  to  redress  in  the  ordinary 
forms  of  law:  reserving  such  ^injuries  or  encroachments  as  may  occur  r«j|A-| 
between  the  crown  and  the  subject,  to  be  distinctly  considered  here-  ^  ^ 
after,  as  the  remedy  in  such  cases  is  generally  of  a  peculiar  and  eccentrical 
nature. 

Kow,  since  all  wron?  may  be  considered  as  merelv  a  privation  of  right,  the 
plain,  natural  remedy  lor  every  species  of  wrong  is  tne  being  put  in  possession 
of  that  right,  whereof  the  party  injured  is  deprived.  This  may  either  be 
effected  by  a  specific  delivery  or  restoration  of  the  subject-matter  in  dispute 
to  the  legal  owner;  as  when  lands  or  personal  chattels  are  unjustly  withheld  or 
invaded:  or,  where  that  is  not  a  possible,  or  at  least  not  an  adequate  remedy, 
by  making  the  sufferer  a  pecuniary  satisfaction  in  damages;  as  in  case  of 
assault^  breach  of  contract,  Ac:  to  which  damages  the  party  injured  has  ac- 

auired  an  incomplete  or  inchoate  right,  the  instant  he  receives  the  injury;  (a) 
liough  such  right  be  not  fully  ascertained  till  they  are  assessed  by  the  inter- 
vention of  the  law.  The  instruments  whereby  this  remedy  is  obtained  (which 
are  sometimes  considered  in  the  light  of  the  remedy  itself)  are  a  diversity  of 
suits  and  actions,  which  are  defined  by  the  Mirror  {b)  to  be  ''the  lawful 
demand  of  one's  right:  or,  as  Bracton  and  Fleta  express  it,  in  the  wor^^  of 
Justinian,  (e)  Jus  prosequendi  in  judicio  quod  alicui  aebetur. 

The  Romans  introduced,  pretty  early,  set  forms  for  actions  and  suits  in  their 
law,  after  the  example  of  the  Oreeks;  and  made  it  a  rule  that  each  injury 
should  be  redressed  bv  its  proper  remedy  only.  ''  Actianes,^^  say  the  pandects, 
^con^poHtm  mmt^  quiius  inter  §e  homineB  disceptarent:  quas  cteiionet  nepop^ 

MSee  book  n,  efa.  IS.  (b)asi|L  (o)  Inst  4»  •»  pr. 
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hu  prout  veilet  instituerety  certcu  aolenneaque  esse  voluerurU.^  (d)  The  forms 
of  these  actions  were  originally  preserved  in  the  books  of  the  pontifical  col- 
lege, as  choice  and  inestimable  secrets;  till  one  Cneius  Flavius,  the  secretary  of 
Appius  Claudius,  stole  a  copy  and  published  them  to  the  people,  (e)  ^e 
r*ii71  *co^c6&l°^^Q^  "^^  ridiculous:  but  the  establishment  of  some  standard 
^  -*  was  undoubtedly  necessary  to  fix  the  true  state  of  a  question  of  right; 
lest  in  a  long  and  arbitrary  process  it  might  be  shifted  continually,  and  be  at 
length  no  longer  discernible.  Or,  as  Cicero  expresses  it,  {f)  '^  sunt  jura^  sunt 
/ormukB  de  omnibtis  rebus  constittitce,  ne  quis  aut  in  genere  injurioBy  out  in  ra- 
tions actionisy  errare  possit.  JSxpresscs  enim  sunt  ex  uniusciyusgue  damno, 
dolorSy  incommodoy  calamitatey  iiijuriay  publicm  a  prcstore  formvioSy  ad  quas 
privata  lis  accommodatur.  And  in  the  same  manner  our  Bracton,  speaking  of 
the  original  writs  upon  which  all  our  actions  are  founded,  declares  them  to  be 
fixed  and  immutable,  unless  by  authority  of  parliament,  {g)  And  all  the 
modern  legislatures  of  Europe  have  found  it  expedient,  from  the  same  reasons, 
to  fall  into  the  same  or  a  similar  method.  With  us  in  England  the  seyeral 
suits,  or  remedial  instruments  of  justice,  are  from  the  subject  of  them  distin- 
guished into  three  kinds;  actions  oer^ona/,  real  and  mixed,  (1) 

Personal  actions  are  such  whereby  a  man  claims  a  debt  or  personal  duty,  or 
damages  in  lieu  thereof:  and  likewise,  whereby  a  man  claims  a  satisfaction  in 
damages  for  some  injury  done  to  his  person  or  property.  The  former  are  said 
to  be  founded  on  contracts,  the  latter  upon  torts  or  wrongs:  and  they  are  the 
same  which  the  civil  law  calls  **  actiones  in  personaniy  qucs  adversus  sum  in- 
tenduntur,  qui  ex  contractu  vel  delicto  ohligatus  est  aliquid  dare  vel  conce- 
derey  (h)  Of  the  former  nature  are  all  actions  upon  debt  or  promises;  of 
the  latter  all  actions  for  trespasses,  nuisances,  assaults,  defamatory  words,  and 
the  like. 

RecU  actions  (or,  as  they  are  called  in  the  Mirror,  {%)  feudal  actions),  which 
concern  real  property  only,  are  such  whereby  the  plamtiff,  here  called  the  de- 
mandant, claims  title  to  have  any  lands  or  tenements,  rents,  commons,  or 
r*118l  ^^^®r  *^®''6<1^^*™®"^8,  in  fee-simple,  fee-tail,  or  for  term  of  life.  By 
^  -*  these  actions  formerly  all  disputes  concerning  real  estates  were  de- 
cided :  but  they  are  now  pretty  generally  laid  aside  in  practice,  upon  account 
of  the  great  nicety  required  in  their  management;  and  the  inconvenient  length 
of  their  process:  a  much  more  expeditious  method  of  trying  titles  being  since 
introduced  by  other  actions  personal  and  mixed. 

Mixed  actions  are  suits  partaking  of  the  nature  of  the  other  two,  wherein 
some  real  property  is  demanded,  and  also  personal  damages  for  a  wrong  sus- 
tained. As,  for  instance,  an  action  of  waste,  which  is  brought  by  him  who 
hath  the  inheritance,  in  remainder  or  reversion,  against  the  tenant  for  life,  who 
hath  committed  waste  therein,  to  recover  not  only  the  land  wasted,  which 
would  make  it  merely  a  real  action;  but  also  treble  damages,  in  pursuance  of 
the  statute  of  Gloucester,  {h)  which  is  a  personal  recompense;  and  so  both 
being  joined  together,  denominate  it  a  mixed  action. 

Under  these  three  heads  may  every  species  of  remedy  by  suit  or  action  in  the 
courts  of  common  law  be  comprised.  But  in  order  efiPectually  to  apply  the 
remedy,  it  is  first  necessary  to  ascertain  the  complaint.  I  proceed,  therefore, 
now  to  enumerate  the  several  kinds,  and  to  inquire  into  the  respective  natures 
of  all  private  wrongs,  or  civil  injuries  which  may  be  offered  to  the  rights  of 

(d)  jy.  1,  9L  I;  i  8.  {fi)Ote.pro  Murmna.  %  11,  d« crai.  1. 1,  o.  41.  (/)  Pro,  Qu.  Hoicfo,  fa 

(g)  Sunt  qumdam  'Previa  formata  tuper  certU  casi^ua  de  eurtti,  et  d4  commutU  conMio  totiut  ream  op- 

fnvoctta  ei  ooneetfa,  gum  quidtm  nuUatentu  mutari  poterint  ci6»que  eontentu  et  voiuntate  earum.  £\ 

de  exeeptUmibue,  ft  1'.  |  a 
(h)hiMt.i,^li  (00.S.I6.  (fe)6Bdw.Lo.U. 


(1)  All  real  and  mixed  actions  were  abolished  by  statute  8  and  4  Wm.  lY.  oc.  87, 86,  except 
actions  for  dower,  qw^re  impedit  and  electmeat,  and  a  new  proceeding  in  ejectment  wm 
■abstituted  for  that  form  of  action  by  tne  common  law  procedure  act  of  1852. 
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either  a  man's  person  or  bis  property;  recounting  at  the  same  time  the  respect* 
ive  remedies  which  are  furnished  bj  the  law  for  every  infraction  of  ngbt. 
Bat  I  must  first  beg  leave  to  premise,  that  all  civil  injuries  are  of  two  kinds,  the 
one  toUhout  force  or  violence,  as  slander  or  breach  of  contract;  the  other, 
coupled  with  force  and  violence,  as  batteries  or  false  imprisonment.  (/)  Which 
latter  species  savour  something  of  the  criminal  kind,  being  always  attended 
with  some  violation  of  the  peace;  for  which,  in  strictness  of  law,  a  fine  ought 
to  be  paid  to  the  king,  as  '^well  as  a  private  satisfaction  to  the  party  r«^|Ai 
injured,  (m)  And  this  distinction  of  private  wrongs,  into  injuries  toith  L  J 
and  withoiU  force,  we  shall  find  to  run  through  all  the  variety  of  which  we  are 
now  to  treat.  In  considering  of  which,  I  shall  follow  the  same  method  that 
was  pursued  with  regard  to  the  distribution  of  rights:  for  as  these  are  nothing 
else  but  an  infringement  or  breach  of  those  rights,  which  we  have  before  laid 
down  and  explained,  it  will  follow  that  this  negative  system  of  wronge  must 
correspond  and  tally  with  the  former  positive  system  of  rights.  As,  therefore, 
we  divided  (n)  all  rights  into  those  of  persons  and  those  of  things,  so  we  must 
make  the  same  general  distribution  of  injuries  into  such  as  affect  the  rights  of 
persons,  and  such  as  affect  the  rights  of  property. 

The  rights  of  persons,  we  may  remember,  were  distributed  into  absolute  and 
relative:  absolute,  which  were  such  as  appertained  and  belonged  to  private 
men,  considered  merely  as  individuals,  or  single  persons:  and  relative^  which 
were  incident  to  them  as  members  of  society,  and  connected  to  each  other  by 
various  ties  and  relations.  And  the  absolute  rights  of  each  individual  were  de- 
fined to  be  the  right  of  personal  security,  the  right  of  personal  liberty,  and  the 
right  of  private  property,  so  that  the  wrongs  or  injuries  affecting  them  must 
consequently  be  of  a  corresponding  nature. 

I.  As  to  injuries  which  affect  the  personal  security  of  individuals,  thev  are 
either  injuries  against  their  lives,  their  limbs,  their  bodies,  their  health,  or 
their  reputations. 

1.  With  regard  to  the  first  subdivision,  or  injuries  affecting  the  life  of 
man,  they  do  not  fall  under  our  present  contemplation ;  being  one  of  the  most 
atrocious  species  of  crimes,  the  subject  of  the  next  book  of  our  Commentaries. 

(2) 

*2,  3.  The  two  next  species  of  injuries,  affecting  the  limbs  or  bodies  r^inoi 
of  individuals,  I  shall  consider  in  one  and  the  same  view.     And  these  ^        -* 

(0  Finch,  L.  1S4.  (m)  Finch,  L.  19a    Jenk.  Oent.  ISB.  (n)  See  book  I,  ch.  t 

(2)  That  no  civil  action  will  lie  at  the  common  law  for  causing  the  death  of  a  human 
being,  see  Whitford  v.  Panama  R  R,  33  N.  Y.,  465;  Carey  v,  Berkshire  R  R  Co.,  1  Cush., 
475;  Ohio  and  M.  R  R  Co.  v.  Tindall,  18  Ind.,  866;  Eden  v.  L.  and  F.  R  R  Co.,  14  B. 
Monr.,  304.  But  where  death  does  not  at  once  ensue,  a  person  entitled  to  the  services  of  the 
person  injured  may  recover  for  the  loss  accruing  between  the  injury  and  the  death,  and 
this  recovery  will  not  be  barred  by  the  death.  Long  v.  Morrison,  14  Ind.,  595;  Hyatt  v. 
Adams,  16  Mich.,  180. 

And  now,  by  statute  9  and  10  Vic.  c.  98,  whenever  the  death  of  a  person  shall  be  caused 
by  such  wrongful  act,  neglect  or  default,  as  would,  if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action  for  damages,  the  i>erson  who  would  have  been 
liable  to  such  action  may  be  sued  by  the  executor  or  administrator,  for  the  benefit  of  the 
wife,  husband,  parent,  or  child  of  the  person  deceased.  The  damages  awarded  are  appor- 
tioned among  the  persons  for  whose  benefit  the  action  is  brouj^ht,  as  the  jurv  may  direct. 
Similar  statutes  have  been  passed  in  the  United  States.  See  Read  v.  Gkeat  Eastern  R  R 
Co.,  L.  R,  8  Q.  B.,  555;  Carey  v.  Berkshire  R  R.  Co.,  1  Cush.,  479;  Soule  v.  New  York, 
&&,  R  R  Co.,  34  Conn.,  575;  Whitford  v.  Panama  R  R  Co.,  38  N.  T.  465;  Georgia, 
te.,  Co.  V.  Wynn.  43  Geo.,  881;  Frank  v.  New  Orleans,  &c.,  R  R  Co.,  30  La.  An..  36; 
Walters  v.  Chicago,  &c.,  R  R  Co.,  86  Iowa,  458;  Steel  v.  Kurtz,  38  Ohio  St.,  191;  Ala- 
bama, &C.,  R  R  Co.  V.  Waller,  48  Ala.,  459;  Covington  St  R  R  Co.  v.  Packer,  9  Bush. 
456;  S.  C,  15  Am.  Rep.,  735;  Mathews  v.  Warner,  39  Gratt,  570;  S.  0.,  36  Aul  Rep., 
896. 

The  English  doctrine  that  the  civil  remedy  for  an  injury  by  a  felony  is  suspended  until 
the  crimimd  remedy  has  been  pursued  is  generally  held  inapplicable  in  the  United  States, 
where  the  duty  of  prosecuting  for  public  oilenses  is  devolved  upon  a  public  ofllcer.  Bet 
cases  collected,  1  Bish.  Cr.  L.,  §  839,  et  ieq. 
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ma^  be  oommittedy  1.  By  threaU  and  menaces  of  bodily  hurt,  through  fear  of 
which  a  man's  business  is  interrupted.  A  menace  alone,  without  a  consequent 
inconvenience,  makes  not  the  injury:  but  to  complete  the  wrong,  there  must 
be  both  of  them  together,  (o)  The  remedy  for  this  is  in  pecuniary  damages 
to  be  recovered  by  action  of  trespass  vi  et  armis;  {p)  this  being  an  inchoate, 
though  not  an  absolute  violence.  2.  By  assavU;  which  is  an  attempt  or  offer 
to  beat  another,  without  touching  him:  as  if  one  lifts  up  his  cane,  or  his  fist 
in  a  threatening  manner  at  another;  oi^stiikes  at  him,  but  misses  him;  this  is 
an  assault,  insultus,  which  Finch  ((f)  describes  to  be  '^  an  unlawful  setting  upon 
one's  person."  This  also  is  an  mchoate  violence,  amounting  consideraoly 
higher  than  bare  threats;  and,  therefore,  though  no  actual  suffering  is  proved, 
yet  the  party  injured  may  have  redress  by  action  of  trespass  vi  et  armis ; 
wherein  he  shall  recover  damages  as  a  compensation  for  the  injury.  3.  By 
battery ;  which  is  the  unlawful  beating  of  another.  The  least  touching  of 
another's  person  wilfully,  or  in  anger,  is  a  battery;  for  the  law  cannot  draw 
the  line  between  different  degrees  of  violence,  and  therefore  totally  prohibits 
the  first  and  lowest  stage  of  it;  every  man's  person  being  sacred,  and  no  other 
having  a  right  to  meddle  with  it,  in  any  the  slightest  manner.  And,  there- 
fore, upon  a  similar  principle  the  Cornelian  law  de  injur iis  prohibited  pulsa- 
tion as  well  as  verberaXion;  distinguishing  verberation,  wnich  was  accom- 
panied with  pain,  from  pulsation,  which  was  attended  with  none,  (r)  But 
oattery  is,  in  some  cases,  justifiable  or  lawful;  as  where  one  who  hath  author- 
ity, a  parent,  or  master,  gives  moderate  correction  to  his  child,  his  scholar,  or 
his  apprentice.  So  also  on  the  principle  of  self-defence:  for  if  one  strikes  me 
first,  or  even  only  assaults  me,  I  may  strike  in  my  own  defense;  and,  if  sued 
r*l2l1  ^^^  ^^'  ™^^  plead  son  assault  demesne^  or  that  it  was  the  plaintiff's  *own 
^  -■  original  assault  that  occasioned  it.  So  likewise  in  defence  of  my  goods 
or  possession,  if  a  man  endeavors  to  deprive  me  of  them,  I  may  justify  laying 
hands  upon  him  to  prevent  him;  and  in  case  he  persists  with  violence,  I  may 
proceed  to  beat  him  away,  {s)  Thus,  too,  in  the  exercise  of  an  office,  as  that 
of  churchwarden  or  beadle,  a  man  may  lay  hands  upon  another  to  turn  him 
out  of  church,  and  prevent  his  disturbing  the  congregation.  (0  And,  if  sued 
for  this  or  the  like  battery,  he  may  set  forth  the  whole  case,  and  plead  that 
he  laid  hands  upon  him  gently,  moUiter  manus  imposuit,  for  this  purpose.  On 
account  of  these  causes  of  justification,  battery  is  defined  to  be  the  unlawful 
beating  of  another;  for  which  the  remedy  is,  as  for  assault,  by  action  of  tres- 
pass vi  et  armis:  wherein  the  jury  will  give  adequate  damages.  4.  By  wound- 
ing; which  consists  in  giving  another  some  dangerous  hurt,  and  is  only  an 
aggravated  species  of  battery.  5.  By  mayhem;  which  is  an  Injury  still  more 
atrocious,  and  consists  in  violently  depriving  another  of  the  use  of  a  member 
proper  for  his  defence  in  fight.  This  is  a  battery,  attended  with  this  aggra- 
vating circumstance,  that  thereby  the  party  injured  is  forever  disabled  from 
making  so  good  a  defence  against  future  external  injuries^  as  he  otherwise 
might  have  done.  Among  these  defensive  members  are  reckoned  not  only 
arms  and  legs,  but  a  finger,  an  eye,  and  a  fore  tooth,  (u)  and  also  some  others, 
(t^)  But  the  loss  of  one  of  the  jaw  teeth,  the  ear,  or  the  nose,  is  no  mayhem 
at  common  law;  as  they  can  be  of  no  use  in  fighting.  The  same  remedial  ac- 
tion of  trespass  vi  et  armis  lies  also  to  recover  damages  for  this  injury,  an  in- 
jury which  (when  wilful)  no  motive  can  justify,  but  necessary  self-preserva- 
tion. If  the  ear  be  cut  off,  treble  damages  are  given  by  statute  37  H!en.  YIII, 
a  6,  though  this  is  not  mayhem  at  common  law.  And  here  I  must  observe, 
that  for  these  four  last  injuries,  assault,  battery,  wounding,  and  mayhem,  an 
indictment  may  be  brought  as  well  as  an  action;  and  frequently  both  are  ac- 
cordingly prosecuted;  the  one  at  the  suit  of  the  crown  for  the  crime  against 


to)  Vlnoh,  U  ton  (p)  Rcfftet  104.    trA«.ll.    7Bd.IV,tl 

la)  Finch,  L.  «HL  (r)  l^MT,  10^  t, 

Oi  1  nnch  L.  901  (f)  1  Sid.  »1.  («)  Finch,  L.  iOl  («)  1  U*wk.  P.  a  lit 
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the  publio;  the  *other  at  the  sait  of  the  party  injured,  to  make  him  ftp* tool 
reparation  in  damages.  L  ^^  J 

4.  Injuries  affecting  a  man's  health  are  where,  by  any  unwholesome 
practices  of  another,  a  man  sustains  any  apparent  damage  in  his  vigor  or  con- 
stitution. As  by  selling  him  bad  provisions  or  wine;  {\o)  by  the  exercise  of  a 
noisome  trade,  which  infects  the  air  in  his  neighborhood;  (a;)  or  by  the  neglect 
or  unskilful  management  of  his  physican,  surgeon,  or  apothecary.  (3)  For  it 
hath  been  solemnly  re3olved,(y)  that  mala  praxis  is  a  great  misdemeanor  and 
offence  at  common  law,  whether  it  be  for  curiosity  and  experiment  or  by  neg- 
lect; because  it  breaks  the  trust  which  the  party  had  placed  in  his  physician, 
and  tends  to  the  patient's  destruction.  Thus,  also,  in  tne  civil  law,  (z)  neglect 
or  want  of  skill  in  physicians  or  surgeons,  **culpm  adnumerantury  veluti  si  med- 
ictis  curationem  derdiquerit^  male  quempiam  secuerity  aut  perperam  ei  medio- 
amentum  dederity  These  are  wrongs  or  injuries  unaccompanied  by  force,  for 
which  there  is  a  remedy  in  damages  by  a  special  action  of  trespass  upon  the 
case.  This  action  of  trespass^  or  transgression,  on  the  case^  is  an  universal 
remedy,  given  for  all  personal  wrongs  and  injuries  without  force;  so  called  be- 
cause the  plaintiff's  whole  case  or  cause  of  complaint  is  set  forth  at  length  in 
the  original  writ. (a)  For  though  in  general  there  are  methods  prescribed,  and 
forms  of  actions  previously  settled,  for  redressing  those  wrongs,  which  most 
usually  occur,  and  in  which  the  very  act  itself  is  immediately  prejudicial  or  in- 
jurious to  the  plaintiff's  person  or  property,  as  battery,  non-payment  of  debts, 
detaining  one's  goods*  or  the  like,  yet  where  *any  special  consequential  rm^no-y 
damage  arises,  which  could  not  be  roreseen  and  provided  for  in  the  ordin-  *-  ^ 
ary  course  of  justice,  the  party  injured  is  allowed,  both  by  common  law  and 
the  statute  of  Westm.  2,  c.  24,  to  bring  a  special  action  on  his  own  case,  by  a 
writ  formed  according  to  the  peculiar  circumstances  of  his  own  particular 
grievance.  (&)  For  wherever  the  common  law  gives  a  right  or  prohibits  an  in- 
jury, it  also  gives  a  remedy  by  action;  (c)  and,  therefore,  wherever  a  new  in- 
jury is  done,  a  new  method  of  remedy  must  be  pursued,  (of)  And  it  is  a  settled 
distinction, (e)  that  where  an  act  is  done  which  is  in  itself  an  immediate  injury 
to  another's  person  or  property,  there  the  remedy  is  usually  by  an  action  of 
trespass  vi  et  armis;  but  where  there  is  no  act  done,  but  only  a  culpable  omis- 
sion;  or  where  the  act  is  not  immediately  injuiious,  hut  only  hj  consequence 
and  collaterally;  there  no  action  of  trespass  vi  et  armis  will  lie,  but  an  action 
on  the  special  case,  for  the  damages  consequent  on  such  omission  or  act.  (4) 

5.  Lastly:  injuries  affecting  a  man's  reputation  or  good  name  are,  first,  by 
malicious,  scandalous  and  slanderous  words,  tending  to  his  damage  and  deroga- 
tion. As  if  a  man  maliciously  and  falsely  utter  any  slander  or  false  tale  of 
another;  which  may  either  endanger  him  in  law,  by  impeaching  him  of  some 

(10)  1  RoIL  Abr.  90.  («)  0  Rep.  68.    Hutt.  195.  (y)  Lord  Raym.  214.  (f)  Inst  4,  8;  e,  7. 

(a)  For  example:  **  Rex  viceeomili  $alutem^  Si  A,  feeeritte  aecurem  de  elamore  »uo  prosequendo,  tunc 
pone  per  vadium  et  talvoi  pleQiot  B.  quod  §it  eorem  juatitiarii»  nottris  apud  Westmoncuterium  in  octaMs 
tancti  Midkaelis^  o»len9urus  quare  cum  idem  B.  ad  dextrum  oculum  ipniu9  A.  caswUiter  Icuum  bene  ei 
t-ompetenter  curandum  aptiaS.  pro  quadem  pecunia  eumma  prcB  manilnu  eoluta  asanmpniuet.^  idem  B. 
curnm  euam  circa  oculum  praiaictum  iam  negligenter  et  improvide  appoauit,  ouod  idem  A.  defectu 
ipnue  B.  vimm  oculi  f>rcedteti  totaliter  amiHt,  ad  damnum  ipnve  A.  vtginti  librarum^  ut  dicit.  Et 
I  abeas  ibi  nomina  plegiorum  et  hoc  breve.  Teste  meipeo  apiuilVeeifnonaaterium,"  SUk  Segietr,  Bren, 
106. 

(6)  See  page  BS.  (e)  1  Balk.  90.    6  Mod.  64.  (d)  Cro.  Jaa  478b 

(e)  11  Ito^lSQ.    Lord  Raym.  1408.    Stra.  895. 

(8)  As  to  the  liability  of  a  physician  for  the  negligent  or  unskillful  treatment  of  a  patient: 
See  Landon  ▼.  Humphrey,  9  Conn.,  209i  Holmes  ▼.  Peck,  1  R  I.,  243;  Walker  v.  Goodman, 
21  Ala..  647;  Hathom  ▼.  Richmond,  48  Vt..  557.  Craigv.  Chamber8,17 Oliio  St.,  253:  Patten  ▼. 
Wigflin,  51  Me.,  694;Utley  v.  Bums,  70111.,  162;  Hichcock  v.  Burgett.  88  Msch..  601; 
Gambert  v.  Hart,  44  Cal.,  642;  Heath  v.  Glison,  8  Ore.,  64;  Bradstreet  v.  Everson,  72  Peun. 
Bt,  134;  Branner  y.  Stormont  9  Eau.,  61;  Smothers  v.  Hanks.  84  Iowa,  286. 

(4)  See  the  celebrated  Squib  case,  Scott  ▼.  Shepherd,  2  Bl.  Bep.,  892;  al80,  Kicker  t. 
Freeman,  60  N.  H.,  420;  8.  C,  9  Am.  Rep.,  267;  Percival  ▼.  Hickey,  18  Johns.,  257;  8.  0., 
9  Am.  Dec.,  810. 
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heinoas  crime,  as  to  say  that  a  man  hath  poisoned  another,  or  is  perjured;  {/) 
or  which  may  exclude  him  from  society,  as  to  charge  him  with  havmg  any  infec- 
tious disease;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  as  to  call  a 
tradesman  a  bankrupt,  a  physician  a  quack,  or  a  lawyer  a  knave,  (p)  (5)  Words 
spoken  in  derogation  of  a  peer,  a  judge,  or  other  great  officer  of  the  realm, 
which  are  called  scandalum  magncUwmj  are  held  to  be  still  more  heinous:  (A) 
and  though  they  be  such  as  would  not  be  actionable  in  the  case  of  a  common 
person,  yet,  when  spoken  in  disgrace  of  such  high  and  respectable  characters, 
r*i24l  ^^^^  amount  to  an  atrocious  injury;  *  which  is  redressed  by  an  action 
^  -I  on  the  case,  founded  on  many  ancient  statutes;  (i)  as  well  on  behalf  of 
the  crown,  to  inflict  the  punishment  of  imprisonment  on  the  slanderer,  as  on 
behalf  of  the  party,  to  recover  damages  for  the  injury  sustained.  (6)  Words  also 
tending  to  scandalize  a  magistrate,  or  person  in  a  public  trust,  are  reputed 
more  highly  injurious  than  when  spoken  of  a  private  man.  {k)  It  is  said,  that 
formerly  no  actions  were  brought  for  words,  unless  the  slander  was  such  as  (if 
true)  would  endanger  the  life  of  the  object  of  it.  (I)  But  too  great  encourage- 
ment being  given  by  this  lenity  to  false  and  malicious  slanderers,  it  is  now  held 
that,  for  scandalous  words  of  the  several  species  before  mentioned  (that  may 
endanger  a  man  by  subjecting  him  to  the  penalties  of  the  law,  may  exclude 
him  from  society,  may  impair  his  trade,  or  may  affect  a  peer  of  the  realm,  a 
magistrate,  or  one  in  public  trust),  an  action  on  the  case  may  be  had,  without 
proving  any  particular  damage  to  have  happened,  but  merely  upon  the  proba- 
oility  that  it  might  happen.  But  with  regard  to  words  that  do  not  thus 
apparently,  and  upon  the  face  of  them,  import  such  defamation  as  will  of 
course  be  injurious,  it  is  necessary  that  the  plaintiff  should  aver  some  particu- 
lar damage  to  have  happened;  which  is  called  laying  his  action  with  a  per 
quod,  AbiH  say  that  such  a  clergyman  is  a  bastard,  he  cannot  for  this  bring 
an  action  against  me,  unless  he  can  show  some  special  loss  by  it;  in  which 
case  he  may  bring  his  action  against  me,  for  saying  he  was  a  bastard,  j9€r  quod 
he  lost  the  presentation  to  such  a  living,  (m)  In  like  manner,  to  slander 
another  man*8  title,  by  spreading  such  injurious  reports  as,  if  true,  would 
deprive  him  of  his  estate  (as  to  call  the  issue  in  tail,  or  one  who  hath  land  by 
descent,  a  bastard),  is  actionable,  provided  any  special  damage  accrues  to  the 
proprietor  thereby;  as  if  he  loses  an  opportunity  of  selling  the  land,  (n)  But 
mere  scurrility,  or  opprobrious  words,  which  neither  in  themselves  import,  nor 
are  in  fact  attended  with,  any  injurious  effects,  will  bot  support  an  action.  So 
r*ifi^1  B^^^^^^^y  which  concern  matters  merely^  spiritual,  as  to  call  a  *man 
*-  ^  heretic  or  adulterer,  are  cognizable  only  in  the  ecclesiastical  court;  (o) 
unless  an V  temporal  damage  ensues,  which  may  be  a  foundation  for  a  per  quod. 
Words  of  heat  and  passion,  as  to  call  a  man  a  rogue  and  rascal,  if  productive 
of  no  ill  consequence,  and  not  of  any  of  the  dangerous  species  before  men- 
tioned, are  not  actionable:  neither  are  words  spoken  in  a  friendly  manner,  as 
by  way  of  advice,  admonition,  or  concern,  without  any  tincture  or  circum- 
stance of  ill-will:  for,  in  both  these  cases,  they  are  not  maliciously  spoken, 
which  is  part  of  the  definition  of  slander.  (je>)  (7)     Neither  (as  was  formerly 

(/)  Finch,  L.  1S5.  ig)  Ibid.  1S6.  (h)  1  Ventr.  60. 

(0  Westm.  1.    8  Edw.  I,  o.  84.    S  Rlc.  U.  o.  6.    12  Ric.  II.  c.  11. 

(k)  Lord  Raym.  1869.  (0  8  Vent.  2S.  (m)  4  Rep.  17.    1  Ler.  848. 

(n)  Ox).  Jac.  213.    Cro.  Ell*.  W.  (o)  Noy  64.    1  Freem.  877. 

(J  ~     "        " 


[p)  Finch,  L.  186.    1  Lev.  62.    Cro.  Jac.  91. 


(5)  See  Brooker  v.  Coffla,  5  Johns.,  188;  8.C.,  4  Am.  Dec,  337;  Pollard  ▼.  Lyon,  95  U.  S., 
225. 

(6)  Tbia  action  is  now  obsolete. 

(7)  The  defendant  in  an  action  for  slander  may  give  in  evidence  under  the  general  issue, 
in  mitigation  of  damages,  any  sucli  facts  as,  without  showing  the  truth  of  tlie  cliarge,  tend 
to  show  tliat  defendant  believed  it.  and  thus  to  rebut  the  presumption  of  malice.  Wagner 
V.  Holbrunner,  7  Gill.  296;  Scott  v.  McKinnish,  15  Ala..  66'3;  Bisbey  v.  Shaw,  12  N.  Y.. 
67;  Hart  V.  Reed.  1  B.  Monr..  166;  Farr  v.  liasco,  9  Micb.,  853;  Chapman  v.  Calder,  14 
Penn.  St.,  385;  Kennedy  ▼.  Dear,  6  Port.,  90;  Blickenstaff  v.  Perrin,  27  Ind.,  527. 
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hinted)  {q)  are  any  reflecting  words  made  use  of  in  legal  proceedings,  and 
pertinent  to  the  cause  in  hand,  a  suflicient  cause  of  action  for  slander,  (r) 
Also  if  the  defendant  be  able  to  justify,  and  prove  the  words  to  be  true,  no 
action  will  lie,  (s)  even  though  special  damage  hath  ensued:  for  then  it  is  no 
slander  or  false  tale.  As  if  I  can  prove  the  tradesman  a  bankrupt,  the  physi- 
cian a  quack,  the  lawyer  a  knave,  and  the  divine  a  heretic,  this  will  destroy 
their  respective  actions:  for  though  there  may  be  damage  sufficient  accruing 
from  it,  yet,  if  the  fact  be  true,  it  is  damnum  absque  injuria  ;  and  where  there 
is  no  injury,  the  law  gives  no  remedy.  And  this  is  agreeable  to  the  reasoning 
of  the  civil  law;  {£)  ^*Mjifn  qui  nocentem  infamaty  non  est  csquum  et  honum  ob 
samrem  condemnari;  delicta  enim  nocentium  nota  esse  oportet  et  expedit" 

A  second  way  of  affecting  a  man's  reputation  is  by  printed  or  written  libels, 
pictures,  signs,  and  the  like;  which  set  him  in  an  odious  or  ridiculous  (u)  light, 
and  thereby  diminish  his  reputation.  With  regard  to  libels  in  general,  there 
are,  as  in  many  other  oases,  two  remedies:  one  by  indictment,  and  another  by 
action.  The  former  for  the  public  offence;  for  every  libel  has  a  tendency  to 
the  breach  of  the  peace,  by  provoking  the  person  libeled  to  break  it,  which 
offence  is  the  same  (in  point  of  law)  wnether  *the  matter  contained  be  r«t  oaI 
true  or  false;  and  therefore  the  defendant,  on  an  indictment  for  publish-  1  ^ 
ing  a  libel,  is  not  allowed  to  allege  the  truth  of  it  by  way  of  justification,  (to) 

(8)  But  in  the  remedy  bv  action  on  the  case,  which  is  to  repair  the  party  in 
aamages  for  the  injury  aone  him,  the  defendant  may,  as  for  words  spoken^ 
justify  the  truth  of  the  facts  and  show  that  the  plaintiff  has  received  no  injury 
at  all.  (a;)  What  was  said  with  regard  to  words  spoken,  will  also  hold  in  every 
particular  with  regard  to  libels  by  writing  or  printing,  and  the  civil  actions 
consequent  thereupon:  but  as  to  signs  or  pictures,  it  seems  necessary  also  to 
show,  bv  proper  innuendos  and  averments  of  the  defendant's  meaning,  the  im- 
port ana  application  of  the  scandal,  and  that  some  special  damage  has  followed; 

(9)  otherwise  it  cannot  appear,  that  such  libel  by  picture  was  understood  to  be 

(4)  Page  29.  (r)  Djer,  S8&.    Cro.  Jac.  00.  («)  4  Rep.  18. 

it)  Ff,  47. 10, 18.  (tt)  3  Show.  814.    11  Mod.  90.  (to)  5  Rep.  185.  (a;)  Hob.  9B8.    11  Mod.  00. 

(8)  But  now  by  Statute  6  and  7  Vic,  c.  06,  the  defendant  Id  any  indictment  or  Information 
for  libel  may  plead  the  truth  of  the  matters  charged,  and  also  that  it  was  for  the  public 
benefit  that  the  same  should  be  published;  and  this  plea,  if  sustained,  constitutes  a  good 
defense,  but  if  not  sustained,  the  court  may,  in  pronouncing  sentence,  consider  whether 
the  guilt  of  the  defendant  was  aggravated  or  mitigated  by  the  plea. 

In  the  United  States,  by  constitutional  or  statutory  provisions,  the  truth  is  made  a  defense 
to  a  criminal  prosecution,  if  published  with  good  motives  and  for  Justifiable  ends. 

(9)  In  general,  to  authorize  an  action  of  tort  for  malicious  prosecution,  there  must  be  a 
concurrence  of  the  following  circumstances:  1.  A  suit  or  prosecution  must  have  been 
instituted  without  any  probable  cause  therefor;  2.  The  motive  in  instituting  it  must  have 
been  malicious;  8.  The  prosecution  must  have  terminated  in  the  acquittal  or  discharge  of 
tiie  accused.  To  probable  cause  it  Is  necessary  "  that  there  be  such  a  state  of  facts  as 
would  lead  a  man  of  ordinary  caution  and  prudence  to  believe  and  entertain  an  honest  and 
strong  suspicion  that  the  person  is  guilty."  Bacon  v.  Towne,  4  Cush.,  217,  238.  See 
Broad  v.  Ham.  6  Bing.  (N.  C),  722;  Mowry  v.  Whipple.  8  R.  I.,  860;  Fagnan  v.  Knox,  66 
N.  Y..  625;  Driggs  v.  Burton,  44  Vt.,  124;  Bank  of  British  N.  A.  v.  Strong.  1  App.  Cas. 
Friy.  Coun.,  807;  16  Moak,  24.  In  suits  for  malicious  prosecution  the  burden  of  showing 
want  of  probable  cause  is  on  the  plaintiff  and  proof  of  malice  will  not  establish  it.  Heyne 
V.  Blair,  62  N.  Y.,  19;  Skidmore  v.  Bricker.  77  111..  164;  Cloon  v.  Gerry.  13  Gray,  201.  But 
malice  may  be  inferred  from  the  want  of  probable  cause,  though  the  inference  is  not  a  nec- 
essary one.    Dietz  t.  Langfitt.  63  Penn.  St.,  234;  Flickinger  v.  Wagner,  46  Md.,  580. 

In  a  few  cases  an  action  for  the  malicious  institution  of  proceedings  not  criminal  in  their 
nature  will  lie.  One  of  those  is  the  case  of  a  malicious  attempt  to  procure  an  adjudication 
In  bankruptcy  without  cause,  or  an  adjudication  of  insanity  in  order  to  put  the  party  under 
guardianship.  Lockenour  v.  Sides.  57  Ind. ,  360.  The  case  of  a  malicious  arrest  in  an  un- 
founded civil  suit,  or  of  a  malicious  attachment  of  property,  in  such  a  suit  would  seem 
equally  to  support  this  action.  Collins  v.  Hayte,  50  111..  837;  Preston  v.  Cooper,  1  Dill, 
680;  Woods  T.  Finnell,  18  Bush,  628;  Williams  T.  Hunter,  3  Hawks,  545;  a  C.»  14  Aul 
D«3.»097. 
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levelled  at  the  plaintiff,  or  that  it  was  attended  with  any  actionable  conse- 
quences. 

A  third  wa^  of  destroying  or  injuring  a  man's  reputation  is  by  preferring 
malicious  indictments  or  prosecutions  against  him;  which,  under  the  mask 
of  justice  and  public  spirit,  are  sometimes  made  the  engines  of  private  spite 
and  enmity.  For  this,  however,  the  law  has  given  a  very  adequate  remedy  in 
damages,  either  by  an  action  of  conspiracy^  (y)  which  cannot  be  brought  but 
against  two  at  the  least;  or,  which  is  the  more  usual  way,  by  a  special  action 
on  the  case  for  a  false  and  malicious  prosecution,  (z)  In  order  to  carry  on  the 
former  (which  gives  a  recompense  for  the  danger  to  which  the  party  has  been 
exposed)  it  is  necessary  that  the  plaintiff  should  obtain  a  copy  of  the  record  of 
his  indictment  and  acquittal;  but,  in  prosecutions  for  felony,  it  is  usual  to  deny 
a  copy  of  the  indictment,  where  there  is  any,  the  least,  probable  cause  to 
found  such  prosecution  upon,  (a)  For  it  would  be  a  very  great  discourage- 
ment to  the  public  justice  of  the  kingdom,  if  prosecutors,  who  had  a  toleraole 
ground  of  suspicion,  were  liable  to  be  sued  at  law  whenever  their  indictments 
r*l971  >^^3^&^i*^®^*  *But  an  action  on  the  case  for  a  malicious  prosecution 
L  J  may  be  founded  upon  an  indictment,  whereon  no  acquittal  can  be  had; 
as  if  it  be  rejected  by  the  grand  jury,  or  be  coram  nonjitdice^  or  be  insufficiently 
drawn.  For  it  is  not  the  danger  of  the  plaintiff,  but  the  scandal,  vexation, 
and  expense,  upon  which  this  action  is  founded,  (b)  However,  any  probable 
cause  for  preferring  it  is  sufficient  to  justify  the  defendant. 

II.  We  are  next  to  consider  the  violation  of  the  right  of  personal  liberty. 
This  is  effected  by  the  injury  of  false  imprisonment,  for  which  the  law  has 
not  only  decreed  a  punishment,  as  a  heinous  public  crime,  but  has  also  given  a 
private  reparation  to  the  party;  as  well  by  removing  the  actual  confinement 
for  the  present,  as,  after  it  is  over,  by  subjecting  the  wrong-doer  to  a  civil 
action,  on  account  of  the  damage  sustained  by  the  loss  of  time  and  liberty. 

To  constitute  the  injury  of  false  imprisonment  there  are  two  points  requisite: 
1.  The  detention  of  the  person:  and  2.  The  unlawfulness  of  such  detention. 
Every  confinement  of  the  person  is  an  imprisonment,  whether  it  be  in  a  com- 
mon prison,  or  in  a  private  house,  or  in  the  stocks,  or  even  by  forcibly  de- 
taining one  in  the  public  streets,  (c)  Unlawful,  or  false,  imprisonment  con- 
sists in  such  confinement  or  detention  without  sufficient  authority;  which 
authority  may  arise  either  from  some  process  from  the  courts  of  justice,  or 
from  some  warrant  from  a  legal  officer  having  power  to  commit,  under  his 
hand  and  seal,  and  expressing  the  cause  of  such  commitment;  (d)  or  from  some 
other  special  cause  warranted,  for  the  necessity  of  the  thing,  either  by  common 
law,  or  act  of  parliament;  such  as  the  arresting  of  a  felon  by  a  private  person 
without  warrant,  the  impressing  of  mariners  for  the  public  service,  or  the 
apprehending  of  waggoners  for  misbehaviour  in  the  public  highways,  (e)  False 
imprisonment  also  may  arise  by  executing  a  lawful  warrant  or  process  at  an 
r*l28l  ^"'^'^^^^^  time,  as  on  a  Sunday;  (/)  for  the  statute  hath  declared, 
*-  -1  that  such  service  or  process  shall  be  void. (10)  This  is  the  injury.  Let 
us  next  see  the  remedy:  which  is  of  two  sorts;  the  one  removing  the  injury, 
the  other  making  satisfaction  for  it. 

The  means  of  removing  the  actual  injury  of  false  imprisonment  are  four- 
fold. 1.  By  writ  of  mainprize.  2.  By  writ  of  de  odio  et  atia,  3.  By  writ 
de  homine  replegiando.    4.  By  writ  of  /uzbeas  corpus, 

1.  The  writ  of  mainprize^  manucaption  is  a  writ  directed  to  the  sheriff  (either 
generally,  when  any  man  is  imprisoned  for  a  bailable  offence,  and  bail  hath 

(y)  Finch,  L.  SOSi 

(f)  F.  N.  B.  lltt.  (a)  Garth.  421.    Lord  Raym.  SS8.  (b)  10  Mod.  219,  890.    Stra.  091. 

<e)  ft.  Inst.  689.  (d)  /  bid.  52,  591.  ^  Stat.  18  Geo.  m;  a  7& 

</)  Stat.  89  Car.  n,  a  7.    Salk.7S.    6  Mod.  95. 

(10)  The  Statute  excepts  cases  of  treason,  felony  and  breach  of  the  peace,  in  which  th« 
execution  of  a  lawful  warrant  or  process  is  allowed  upon  a  Sunday. 
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been  refused;  or  specially,  when  the  offence  or  cause  of  commitment  is  not 
properly  bailable  below),  coiymanding  him  to  take  sureties  for  the  prisoner's 
appearance,  usually  called  mainpernorsy  and  to  set  him  at  large,  (g)  Main- 
pernors differ  from  bail,  in  that  a  man's  bail  may  imprison  or  surrender  him 
up  before  the  stipulated  day  of  appearance;  mainpernors  can  do  neither,  but 
are  barely  sureties  for  his  appearance  at  the  day:  oail  are  only  sureties,  that 
the  party  be  answerable  for  the  special  matter  for  which  they  stipulate;  main- 
pernors are  bound  to  produce  him  to  answer  all  charges  whatsoever,  (h) 

2.  The  writ  de  odio  et  atia  was  anciently  used  to  oe  directed  to  the  sheriff, 
<sommanding  him  to  inquire  whether  a  prisoner  charged  with  murder  was  com- 
mitted upon  just  cause  of  suspicion,  or  merely  propter  odium  et  atianiy  for 
hatred  and  ill-will;  and  if  upon  the  inquisition  due  cause  of  suspicion  did  not 
ap])ear,  then  there  issued  another  writ  for  the  sheriff  to  admit  him  to  bail. 
1  liis  writ,  according  to  Bracton,  (i)  ought  not  to  be  denied  to  any  man,  it 
being  expressly  ordered  to  be  made  out  gratis,  without  any  denial,  by  magna 
cartUy  c.  26,  and  statute  West  2,  13  Edw.  I,  c.  29.  But  the  statute  *of  r  ♦lofil 
Gloucester,  6  Edw.  I,  c.  9,  restrained  it  in  the  ease  of  killing  by  mis-  ^  J 
adventure  or  self-defence,  and  the  statute  28  Edw.  Ill,  c.  9,  abolished  it  in  all 
cases  whatsoever:  but  as  the  statute  42  Edw.  Ill,  c.  1,  repealed  all  statutes 
then  in  being,  contrary  to  the  great  charter.  Sir  Edward  Uoke  is  of  opinion 
{k)  that  the  writ  de  odio  et  atia  was  thereby  revived. 

3.  The  writ  de  homine  replegiando  (0  lies  to  replevy  a  man  out  of  prison  or 
out  of  the  custody  of  any  private  person  (in  the  same  manner  that  chattels 
taken  in  distress  may  be  replevied,  of  which  in  the  next  chapter),  upon  giving 
security  to  the  sheriff  that  the  man  shall  be  forthcoming  to  answer  any  charge 
against  him.  And  if  the  person  be  conveyed  out  of  the  sheriff's  jurisdiction, 
the  sheriff  may  return  that  he  is  eloigned,  dongatue;  upon  which  a  process 
issues  (called  a  capias  in  withernam)  to  imprison  the  defendant  himself,  with- 
out bail  or  mainprize,  (m)  till  he  produces  the  party.  But  this  writ  is  guarded 
with  so  many  exceptions,  (n),  that  it  is  not  an  effectual  remedy  in  numerous 
instances,  especially  where  the  crown  is  concerned.  The  incapacity  therefore 
of  these  three  remedies  to  give  complete  relief  in  eyery  case  hath  almost 
entirely  antiquated  them;  and  hath  caused  a  general  recourse  to  be  had,  in 
behalf  of  persons  aggrieved  by  illegal  imprisonment,  to 

4.  The  writ  of  Jiabeas  corpus^  the  most  celebrated  writ  in  the  English  law. 
Of  this  there  are  various  kinds  made  use  of  by  the  courts  at  Westminster,  for 
removing  prisoners  from  one  court  into  another  for  the  more  easy  administra- 
tion of  justice.  Such  is  the  habeas  corpus  ad  respondendumy  when  a  man  hath 
a  cause  of  action  against  one  who  is  confined  by  the  process  of  some  inferior 
•court;  in  order  to  remove  the  prisoner,  and  charge  him  with  this  new  action  in 
the  court  above. (o)  Such  is  that  ad  satisfaciendum^  when  a  prisoner  hath 
*had  j'adgment  against  him  in  an  action,  and  the  plaintiff  is  desirous  riic|OQ^ 
to  bring  him  up  to  some  superior  court  to  charge  him  with  process  ^  ^ 
of  execution.  ( p)  Such  also  are  those  ad  prosequenduin,  testificandum^  deliber' 
<indumy  Ac,  which  issue  when  it  is  necessary  to  remove  a  prisoner,  in  order  to 
prosecute  or  bear  testimony  in  any  court,  or  to  be  tried  in  the  proper  jurisdic- 
tion wherein  the  fact  was  committed.  Such  is,  lastly,  the  common  writ  adfac' 
iendum  et  recipiendum  which  issues  out  of  any  of  the  courts  of  Westminster- 
hall,  when  a  person  is  sued  in  some  inferior  jurisdiction,  and  is  desirous  to  re- 
move the  action  into  the  superior  court;  commanding  the  inferior  judges  to 
produce  the  body  of  the  defendant,  together  with  the  day  and  cause  of  his 
oaption  and  detainer  (whence  the  writ  is  frequently  denominated  an  habeas 

(a)  F.  N.  B.  250.    1  Hal.  P.  C.  141.    Coke  on  BaU  and  Malnp.  eh.  10. 

{k)  Coke  on  BaU  and  Ifalnp.  ch.  8.    4  Inst.  179.  (0  X*w  8,  <r.  8,  a  8.  ih)  8  Inst.  48^  05,  81ft. 

(I)  F.  N.  B.  d6.  (yn)  Raym.  474. 

(n)  NiH  captu*  ut  per  tpedaU  prwceplum  noBtrum,  vel  capitcUiM  juatitiarii  noitri,  vel  pro  morte 
4oii|ifi»<tp  ««l  pro  fornta  nosirei,  vel  pro  aiiquo  cMo  retto^  guar*  tecundum  coneuetudinen^  Anglice  non 
mUrtpUgiabiUe.    Segielr.  77. 

(o)  1  Mod.  196.  ( pVs  LOl J  Prac.  Bee.  4. 
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corpus  cum  causa)  to  do  and  receive  whatsoever  the  king's  court  shall  consider 
in  that  behalf.  This  is  a  writ  grantable  of  comifton  right,  without  any  motioop 
in  courty(^)  and  it  instantly  supersedes  all  proceedings  in  the  coart  below.  But 
in  order  to  prevent  the  surreptitious  discharge  of  prisoners,  it  is  ordered  by 
statute  1  and  2  P.  and  M.  c.  13,  that  no  habeas  corpus  shall  issue  to  remove  any 
prisoner  out  of  any  gaol,  unless  signed  by  some  judge  of  the  court  out  of 
which  it  is  awarded.  And  to  avoid  vexatious  delays  by  removal  of  frivolous 
causes,  it  is  enacted  by  statute  21  Jac.  I,  c.  23,  that,  where  the  judge  of  an  in- 
ferior court  of  record  is  a  barrister  of  three  years'  standing,  no  cause  shall  be 
removed  from  thence  by  Jiobeas  corpus  or  other  writ,  after  issue  or  demurrer 
(deliberately  joined:  that  no  cause,  if  once  remanded  to  the  inferior  court  by 
writ  of  procedendo  or  otherwise,  shall  ever  afterwards  be  again  removed ;  and 
that  no  cause  shall  be  removed  at  all,  if  the  debt  or  damages  laid  in  the  dec- 
laration do  not  amount  to  the  sum  of  five  pounds.  But  an  expedient  (r)  hav- 
ing been  found  out  to  elude  the  latter  branch  of  the  statute,  by  procuring  a 
nominal  plaintiff  to  bring  another  action  for  five  pounds  or  upwards  (and  then 
by  the  course  of  the  court,  the  habeas  corpus  removed  both  actions  together)^ 
r*l3l1  ^^  ^^  therefore  enacted  by  statute  12  Geo.  I,  c.  29,  that  the  inferior  *court 
■-  ^  may  proceed  in  such  actions  as  are  under  the  value  of  five  pounds, 
notwithstanding  other  actions  may  be  brought  against  the  same  defend- 
ant to  a  greater  amount.  And  by  statute  19  Geo.  Ill,  c.  70,  no  cause, 
under  the  value  of  ten  pounds,  shall  be  removed  by  habeas  corpus,  or  otherwise, 
into  any  superior  court,  unless  the  defendant  so  removing  the  same,  shall  give 
special  bail  for  payment  of  the  debt  and  costs. 

But  the  great  and  efScacious  writ,  in  all  manner  of  illegal  confinement,  la 
that  of  habeas  corpus  ad  subjiciendum;  directed  to  the  person  detaining  an- 
other, and  commanding  him  to  produce  the  body  of  the  prisoner,  with  the  day 
and  cause  of  his  caption  and  detention,  ad  faciendum,  subjiciendum^  et  recipu 
ejidum,  to  do,  submit  to,  and  receive  whatsoever  the  judge  or  court  awarding 
such  writ  shall  consider  in  that  behalf,  (d)  This  is  a  high  prerogative  writ,  and 
therefore  by  the  common  law  issuing  out  of  the  court  of  king's  bench  not  only 
in  term-time,  but  also  during  the  vacation, (^)  (11)  by  9, fiat  from  the  chief  jus* 
tice  or  any  other  of  the  judges,  and  running  into  all  parts  of  the  king's  domin- 
ions; for  the  king  is  at  all  times  entitled  to  have  an  account,  why  the  liberty  of 
any  of  his  subjects  is  restrained, (t/)  wherever  that  restraint  may  be  inflicted.  If  it 
issues  in  vacation,  it  is  usually  returnable  before  the  judge  himself  who  awarded 
it,  and  he  proceeds  by  himself  thereon;  (u)  unless  the  term  should  intervene 
and  then  it  mav  be  returned  in  court.  (i^)  Indeed,  if  the  party  were  privileged, 
in  the  courts  of  common  pleas  and  exchequer,  as  being  (or  supposed  to  oe)  an  ofli- 
cer  or  suitor  of  the  court,  an  habeas  corpus  ad  subjiciendum  might  also  by  com- 
mon law  have  been  awarded  from  thence;  (x)  and,  if  the  cause  of  imprison- 
ment were  palpably  illegal,  they  might  have  discharged  him:  (y)  but,  if  hb 
were  committed  for  any  criminal  matter,  they  could  only  have  remanded  him, 
or  taken  bail  for  his  appearance  in  the  court  of  king's  bench  (z)  which  occa- 
sioned the  common  pleas  for  some  time  to  discountenance  such  applications. 
r*l32l  ^^^  since  the  ^mention  of  the  king's  bench  and  common  pleas,  as  co- 
*-  ^  ordinate  in  this  jurisdiction,  by  statute  16  Gar.  I,  c.  10,  it  hath  been^ 
holden,  that  every  subject  of  the  kingdom  is  equally  entitled  to  the  benefit  of 
the  common  law  writ,  in  either  of  those  courts,  at  his  option,  (a)     It  hath 


(cr)  S  Mod.  808.  (r)  Bohun,  Iiutit,  LegaL  85«  edit.  1706.  («)  St.  Trials,  rill.  14S. 

it)  The  pluriei  haibeaB  corpm  directed  to  Berwick  in  48  Elis.  (cited  Burr.  858),  was  teste^d  die  Jovi§  pros^ 
pott  quinden*  Sancti  Martini.    It  appears,  by  referring  to  toe  dominical  letter  of  that  jear,  that  ti*>«^ 


^indena  (Not.  85)  happened  that  rear  on  a  Saturday.  The  Thursday  after  was  therefore  the  80th  of  Nov- 
ember—two days  after  the  expiration  of  the  term. 

(tt)  Cro.  Jac.  548.  (v)  Burr.  608.  (to)  Ibid,  480,  642.  808. 

(«)  9  Inst.  65.    4  Inst.  S80.    8  Hal.  P.  C.  144.    8  Ventr.  24.  (y)  Vaugh.  165. 

Cs)  Garter,  881.    8  Jon.  18.  (a)  8  Mod.  198.    Wood's  Case,  C.  B.  Hfli.    11  Geo.  DI. 


(11)  Watson's  Case,  9  Ad.  and  £.,  781. 
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also  been  saidy  and  by  very  respectable  authorities,- (&)  that  the  like  habeas  coT' 
pus  may  issue  out  of  the  court  of  chancery  in  vacation;  but  upon  the  famouA 
application  to  Lord  Nottingham  by  Jenks,  notwithstanding  the  most  diligent 
searches,  no  precedent  could  be  found  where  the  chancellor  had  issued  such  a 
writ  in  vacation,  (c)  and  therefore  his  lordship  refused  it. 

In  the  king's  bench  and  common  pleas  it  is  necessary  to  apply  for  it  by  mo- 
tion to  the  court,  (cT)  as  in  the  case  of  all  other  prerogative  writs  {certiorari^ 
prohibition,  mandamtia^  Ac.)*  which  do  not  issue  as  of  mere  course,  without 
showing  some  probable  cause  why  the  extraordinary  power  of  the  crown  is 
called  in  to  the  party's  assistance.  For,  as  was  argued  by  Lord  Chief  Justice 
Yaughan,  (e)  "  it  is  granted  on  motion,  because  it  cannot  be  had  of  course;  and 
there  is,  therefore,  no  necessitt/  to  grant  it;  for  the  court  ought  to  be  satisfied 
that  the  party  hath  a  probable  cause  to  be  delivered."  And  this  seeras  the 
more  reasonable,  because  (when  once  granted)  the  person  to  whom  it  is  directed 
can  return  no  satisfactory  excuse  for  not  bringing  up  the  body  of  the  prisoner. 
{/)  So  that  if  it  issued  of  mere  course,  without  showing  to  the  court  or  judge 
some  reasonable  ground  for  awarding  it,  a  traitor  or  felon  under  sentence  of 
death,  a  soldier  or  mariner  in  the  king's  service,  a  wife,'a  child,  a  relation,  or  a 
domestic,  confined  for  insanity,  or  other  prudential  reasons,  might  obtain  a  tem- 
porary enlargement  by  suing  out  an  habeas  corpus,  though  sure  to  be  remanded 
as  soon  as  brought  up  to  the  court.  And,  therefore,  Sir  Edward  Coke,  when 
chief  justice,  did  not  scruple,  in  13  Jac.  I,  to  deny  an  habeas  corpus  to  one  con- 
fined by  the  court  of  admiralty  for  piracy;  there  appearing,  upon  his  own 
showing,  sufficient  grounds  to  ^confine  him.(^)  On  the  other  hand,  if  r^i^^A-i 
a  probable  ground  be  shown,  that  the  party  is  imprisoned  without  just  ^  ^ 
cause,  (A)  and  therefore  hath  a  right  to  be  delivered,  the  writ  of  habeas  corpus 
is  then  a  writ  of  right,  which  **  may  not  be  denied,  but  otight  to  be  granted  to 
every  man  that  is  committed,  or  detained  in  prison,  or  otherwise  restrained, 
though  it  be  by  the  command  of  the  king,  the  privy  council,  or  any  other. "(i) 

In  a  former  part  of  these  Commentaries  (k)  we  expatiated  at  large  on  the 
personal  liberty  of  the  subject.  This  was  shown  to  be  a  natural  inherent  right, 
which  could  not  be  surrendered  or  forfeited  unless  by  the  commission  of  some 
great  and  atrocious  crime,  and  which  ought  not  to  be  abridged  in  any  case 
without  the  special  permission  of  law.  A  doctrine  coeval  with  the  first  rudi- 
ments of  the  English  constitution,  and  handed  down  to  us,  from  our  Saxon 
ancestors,  notwithstanding  all  their  struggles  with  the  Danes,  and  the  violence 
of  the  Norman  conquest:  asserted  afterwards  and  confirmed  by  the  conqueror 
himself  and  his  descendants;  and  though  sometimes  a  little  impaired  by  the 
ferocity  of  the  times,  and  the  occasional  despotism  of  jealous  or  usurping 
princes,  yet  established  on  the  firmest  basis  by  the  provisions  of  magna  carta 
and  a  long  succession  of  statutes  enacted  under  Edward  III.  To  assert  an 
absolute  exemption  from  imprisonment  in  all  cases,  is  inconsistent  with  every 
idea  of  law  and  political  society;  and  in  the  end  would  destroy  all  civil  liberty, 
by  rendering  its  protection  impossible:  but  the  glory  of  the  English  law  con- 
sists in  clearly  defining  the  times,  the  causes,  and  the  extent,  when,  wherefore, 
and  to  what  degree  the  imprisonment  of  the  subject  may  be  lawful.  This  it 
is,  which  induces  the  absolute  necessity  of  expressing  upon  every  commitment 
the  reason  for  which  it  is  made:  that  the  court  upon  an  habeas  corpus  may 
examine  into  its  validity;  and  according  to  the  circumstances  of  the  case  may 
discharge,  admit  to  bail,  or  remand  the  prisoner. 

*And  yet  early  in  the  reign  of  Charles  I,  the  court  of  king's  bench,  r*iQ4-i 
relying  on  some  arbitrary  precedents  (and  those  perhaps  misunder-  *•  J 
stood),  determined  (/)  that  they  could  not  upon  an  habeas  corpus  either  bail  or 
deliver  a  prisoner,  though  committed  without  any  cause  assigned,  in  case  he 


i 


4  Inst.  ISa,  8  Hal.  P.  a  147.  (c)  Lord  Nott.  MSS.  Rep.  Julj,  1676. 

8  Mod.  806.    1  LeT.  1.  (a)  Buahers  Oaae,  8  Jon.  13.  (/)  Cro.  Jao.  641 

8  BulBtr.  87.  -  See  also  8  RoU.  Bep.  188.  (A)  8  Inst.  615. 

^'  Com.  Jour.  1  Apr.  1688.  {k)  Book  I,  ch.  1.  {I)  State  Tr.  tU.  186. 
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was  committed  by  the  special  command  of  the  king,  or  by  the  lords  of  the 
privy  council.  This  drew  on  a  parliamentary  in<]airyy  and  produced  the  peti- 
tion of  right,  3  Car.  I,  which  recites  this  illegal  judgment,  and  enacts  that  no 
freeman  hereafter  shall  be  so  imprisoned  or  detained.  But  when  in  the  fol- 
lowing year,  Mr.  Selden  and  others  were  committed  by  the  lords  of  the  coun- 
cil, in  pursuance  of  his  majesty's  special  command,  under  a  general  charge  of 
'^notable  contempts  and  stirring  up  sedition  against  the  king  and  govern- 
ment," the  judges  delayed  for  two  terms  (including  also  the  long  vacation)  to 
deliver  an  opinion  how  far  such  a  bharge  was  bailable.  And  when  at  length 
they  agreed  that  it  was,  they-  however  annexed  a  condition  of  finding  sureties 
for  the  good  behaviour,  winch  still  protracted  their  imprisonment,  the  chief 
justice,  Sir  Nicholas  Hyde,  at  the  same  time  declaring,  (m)  that  *'  if  they  were 
again  remanded  for  that  cause,  perhaps  the  court  woula  not  afterwards  grant 
an  habeas  corpuSy  being  already  made  acquainted  with  the  cause  of  the  im- 

f»risonment."     But  this  was  heard  with  indignation  and  astonishment  by  every 
awyer  present:  according  to  Mr.  Selden's'own  (n)  account  of  the  matter, 
whose  resentment  was  not  cooled  at  the  distance  oi  four-and-twenty  years. 

These  pitiful  evasions  gave  rise  to  the  statute  16  Gar.  I,  c.  10,  §  8,  whereby 
it  is  enacted,  that  if  any  person  be  committed  by  the  king  himself  in  person, 
r*i^5l  ^^  ^y  ^^*  privy  *counciI,  or  by  any  of  the  members  thereof,  he  shall 
I-  ^^  -■  have  granted  unto  him,  without  any  delay  upon  any  pretence  whatso- 
ever, a  writ  of  habeas  corpus,  upon  demand  or  motion  made  to  the  court  of 
king's  bench  or  common  pleas ;  who  shall  thereupon,  within  three  court  days 
after  the  return  is  made,  examine  and  determine  the  legality  of  such  commit- 
ment, and  do  what  to  justice  shall  appertain,  in  delivering,  bailing,  or  remand- 
ing such  prisoner.  Yet  still  in  the  case  of  Jenks,  before  alluded  to,  (o)  who 
in  1676  was  committed  by  the  king  in  council  for  a  turbulent  speech  at  Guild- 
hall, (p)  new  shifts  and  devices  were  made  use  of  to  prevent  his  enlargement 
by  law,  the  chief  justice  (as  well  as  the  chancellor)  declining  to  award  a  writ 
of  habeas  corpus  ad  subjiciendum,  in  vacation,  though  at  last  he  thought 
proper  to  award  the  usual  writs  ad  deliberandum,  &c.,  whereby  the  prisoner 
was  discharged  at  the  Old  Bailey.  Other  abuses  had  also  crept  into  daily 
practice,  which  had  in  some  measure  defeated  the  benefit  of  this  ^eat  consti- 
tutional remedy.  The  party  imprisoning  was  at  liberty  to  delay  his  obedience 
to  the  first  writ,  and  might  wait  till  a  second  and  a  third,  called  an  alias  and 
a  pluriesy  were  issued,  before  he  produced  the  party;  and  many  other  vexa- 
tious shifts  were  practiced  to  detain  state-prisoners  in  custody.  But  whoever 
will  attentively  consider  the  English  history,  may  observe,  that  the  flagrant 
abuse  of  any  power,  by  the  crown  or  its  ministers,  has  always  been  productive 
of  a  struggle;  which  either  discovers  the  exercise  of  that  power  to  be  contrary 
to  law,  or  (if  legal)  restrains  it  for  the  future.  This  was  the  case  in  the  pres- 
ent instance.  The  oppression  of  an  obscure  individual  gave  birth  to  the 
famous  habeas  corpus  act,  81  Car.  II,  c.  2,  which  is  frequently  considered  as 
another  magna  carta  (^)  of  the  kingdom;  and  by  consequence  and  analogy 
has  also  in  subsequent  times  reduced  the  general  method  of  proceeding  on 
these  writs  (though  not  within  the  reach  of  that  statute,  but  issuing  merely  at 
the  common  law)  to  the  true  standard  of  law  and  liberty.  (12) 

(m)  state  Tr.  Tii.  840. 

(n)  "  Etiam  judicum  tune  primariuB,  niH  ilfiMf /ooersmiM,  reteripti  ilHiu  forentU,  aui  liberfatiM  par- 
tonalit  omnimoda  vindex  Uffitimug  ttt  fert  tolvs,  utum  omnimodtcm  palam  pronuniiavit  (mU  •taiMr 
timilU)  nobU  perpetuo  in  potterum  denegandum.  Quod  ut  odioaisslmum  juris  prodigiutn.  9eUntionbua 
hie  unitfertiB  eemitum,**    ( Vindio,  Mar,  ciaut.  edit.  A.  D.  1668.) 

(o)  Page  183.  (p)  State  Tr.  Tii.  471.  (g)  See  book  1,  oh.  1. 

(12)  Mr.  Hallam  (Const  Hist.  ch.  xiii),  gives  a  different  account  of  the  passinffof  the 
Jui^ea*  corpus  act,  and  shows  that  the  case  of  Jenks  had  very  little  to  do  with  it  The  act 
conferred  oo  new  rights,  but  only  furnished  more  complete  means  for  enforcing  those 
which  existed  before.  Hallam's  Const  Hist  ch.  xiii;  Beediing's  Case,  4B.  and  C.,  186; 
Matter  of  Jackson,  16  Mich.,  417. 
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*The  statute  itself  enacts,  1.  That  on  complaint  and  request  in  writ-  r*t  ogi 
ing  by  or  on  behalf  of  any  person  committed  and  charged  with  any  ■-  ^ 
crimey  (unless  committed  for  treason  or  felony  expressed  in  the  warrant;  or  as 
accessory,  or  on  suspicion  of  being  accessory,  before  the  fact,  to  any  petit- 
treason  or  felony:  or  any  suspicion  of  such  petit-treason  or  felony,  plainly 
expressed  in  the  warrant;  or  unless  he  is  convicted  or  charged  in  execution  by 
legal  process),  the  lord  chancellor  or  any  of  the  twelve  judges,  in  vacation, 
upon  viewing  a  copy  of  the  warrant,  or  affidavit  that  a  copy  is  denied,  sliall 
(unless  the  party  has  neglected  for  two  terms  to  apply  to  any  court  for  his 
enlargement)  award  a  habeas  corpus  for  such  prisoner,  returnable  immediately 
before  himself  or  any  other  of  the  judges;  and  upon  the  return  made  shall 
discharge  the  party,  if  bailable,  upon  giving  secunty  to  appear  and  answer  to 
the  accusation  in  the  proper  court  of  judicature.  2.  That  such  writs  shall  be 
indorsed,  as  granted  in  pursuance  of  this  act,  and  signed  by  the  person  award- 
ing them.  8.  That  the  writ  shall  be  returned  and  the  prisoner  brought  up, 
within  a  limited  time  according  to  the  distance,  not  exceeding  in  any  case 
twenty  days.  4.  That  officers  and  keepers  neglecting  to  make  due  returns,  or 
not  delivering  to  the  prisoner  or  his  agent  within  six  hours  after  demand  a 
copy  of  the  warrant  of  commitment,  or  shifting  the  custody  of  a  prisoner  from 
one  to  another,  without  sufficient  reason  or  authority  (specified  in  the  act), 
shall  for  the  first  offence  forfeit  100^.,  and  for  the  second  offence  200/.,  to  the 
party  grieved,  and  be  disabled  to  hold  his  office.  5.  That  no  person  once  de- 
livered by  habeas  corpus,  shall  be  recommitted  for  the  same  offence,  on  penalty 
of  500/.  6.  That  every  person  committed  for  treason  or  felony  shall,  if  he  re- 
quires it  the  first  week  of  the  next  term,  or  the  first  day  of  the  next  session  of 
oyer  and  terminer,  be  indicted  in  that  term  or  session,  or  else  admitted  to  bail: 
unless  the  king's  witnesses  cannot  be  produced  at  that  time:  and  if  acquitted, 
or  if  not  indicted  and  tried  in  the  second  term,  or  session,  he  shall  be  dis- 
charged from  his  imprisonment  for  such  imputed  offence:  but  that  no  person, 
after  the  assizes  shall  be  *open  for  the  county  in  which  he  is  detained,  r^^oi^-i 
shall  be  removed  by  habeas  corpus,  till  after  the  assizes  are  ended;  but  ^  -1 
shall  be  left  to  the  justice  of  the  judges  of  assize.  7.  That  any  such  prisoner 
may  move  for  and  obtain  his  habeas  corpus,  as  well  out  of  the  chancery  or  ex- 
chequer, as  out  of  the  king's  bench  or  common  pleas;  and  the  lord  chancellor 
or  judges  denying  the  same,  on  sight  of  the  warrant,  or  oath  that  the  same  is 
refused,  forfeit  severally  to  the  party  grieved  the  sum  of  600/.  8.  That  this 
writ  of  habeas  corpus  shall  run  into  the  counties  palatine,  cinque  ports,  and 
other  privileged  places,  and  the  islands  of  Jersey  and  Guernsey.  9.  That  no 
inhabitant  of  England  (except  persons  contracting,  or  convicts  praying  to  be 
transported;  or,  having  committed  some  capital  offence  in  the  place  to  which 
they  are  sent),  shall  be  sent  prisoner  to  Scotland,  Ireland,  Jersey,  Guernsey,  or 
any  places  beyond  the  seas,  within  or  without  the  king's  dominions;  on  pain 
that  the  party  committing,  his  advisers,  aiders,  and  assistants,  shall  forfeit  to 
the  party  aggrieved  a  sum  not  less  than  500/.,  to  be  recovered  with  treble 
costs ;  shall  be  disabled  to  bear  any  office  of  trust  or  profit ;  shall  incur  the 
penalties  of  prcemunire;  and  shall  be  incapable  of  the  king's  pardon. 

This  is  the  substance  of  that  great  and  important  statute :  which  extends 
(we  may  observe)  only  to  the  case  of  commitments  for  such  criminal  charge, 
as  can  produce  no  inconvenience  to  public  justice  by  a  temporary  enlargement 
of  the  prisoner :  all  other  cases  of  unjust  imprisonment  being  left  to  the  habeas 
corpus  at  common  law.  But  even  upon  writs  at  the  common  law  it  is  now 
expected  by  the  court,  agreeable  to  ancient  precedents  (r)  and  the  spirit  of 
the  act  of  parliament,  that  the  writ  should  be  immediately  obeyed,  without 
waiting  for  any  alias  or  pluries;  otherwise  an  attachment  will  issue.  By 
which  admirable  regulations,  judicial  as  well  as  parliamentary,  the  remedy  is 
now  complete  for  removing  the  injury  of  unjust  and  illegal  confinement.    A 

(r)  Burr.  6881 
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remedy  the  more  necessary,  because  the  oppression  does  not  always  arise  from 
r*l^fi1  ^^^  ill-nature,  but  sometimes  from  the  mere  inattention  of  ^government. 
^  -I  For  it  frequently  happens  in  foreign  countries  (and  has  happened  in 
England  during  temporary  suspensions  («)  of  the  statute),  that  persons  appre* 
bended  upon  suspicion  have  suffered  a  long  imprisonment,  merely  because 
they  were  forgotten.  (18) 

The  satisfactory  remedy  for  this  injury  of  false  imprisonment  is  by  an 
action  of  trespass  vi  et  armiSy  usually  called  an  action  of  false  imprisonment: 
which  is  generally,  and  almost  unavoidably,  accompanied  with  a  charge  of 
assault  and  battery  also:  and  therein  the  party  shall  recover  damages  for  the 
injury  he  has  received;  and  also  the  defendant  is,  as  for  all  other  injuries  com- 
mitted with  force,  or  vi  et  armis,  liable  to  pay  a  fine  to  the  king  for  the  viola- 
tion of  the  public  peace. 

m.  With  regara  to  the  third  absolute  right  of  individuals,  or  that  of  private 
property,  though  the  enjovment  of  it,  when  acquired,  is  strictly  a  personal 
right,  yet  as  its  nature  and  original,  and  the  means  of  its  acquisition  or  loss, 
fell  more  directly  under  our  second  general  division,  of  the  rights  of  things  ; 
and  as,  of  course,  the  wrongs  that  a^ect  these  rights  must  be  referred  to  the 
corresponding  division  in  the  present  book  of  our  commentaries;  I  conceive  it 
will  be  more  commodious  and  easy  to  consider  together,  rather  than  in  a 
separate  view,  the  injuries  that  may  be  offered  to  the  er\fot/menty  as  well  as  to 
the  rights  of  property.  And  therefore  I  shall  here  conclude  the  head  of  in- 
juries affecting  the  absolute  rights  of  individuals. 

We  are  next  to  contemplate  those  which  affect  their  relative  rights  or  such 
as  are  incident  to  persons  considered  as  members  of  society,  and  connected  to 
each  other  by  various  ties  and  relations;  and,  in  particular,  such  injuries  as 
may  be  done  to  persons  under  the  four  following  relations,  husband  and  wife, 
parent  and  child,  guardian  and  ward,  master  and  servant. 
r*lS9l  *^'  Injuries  that  may  be  offered  to  a  person,  considered  as  a  husbandy 
^  -l  are  principally  three:  ahductiony  or  taking  away  a  man's  wife;  adul- 
tert/y  or  criminal  conversation  with  her;  and  beating  or  otherwise  abusing  her. 
1.  As  to  the  first  sort,  abductiouy  or  taking  her  away,  this  may  either  be  by 
fraud  and  persuasion,  or  open  violence:  though  the  law  in  both  cases  supposes 
force  and  constraint,  the  wife  having  no  power  to  consent;  and  therefore  gives 
a  remedy  by  writ  of  ravishment,  or  action  of  trespass  vi  et  armisy  de  ttxore 
rapta  et  abducta.  (t)  This  action  lay  at  the  common  law;  and  thereby  the  hus- 
band shall  recover,  not  the  possession  {v)  of  his  wife,  but  damages  for  taking 
her  away:  and  by  statute  Westm.  1,  3  £dw.  I,  o.  18,  the  offender  shall  also  be 

(«)  Bee  book  I,  pace  181  (f)F.N.B.89L  (n)  S  Inst  484. 

(18)  As  a  general  rule  the  protection  of  personal  liberty  in  the  United  States  is  left  to 
state  jurisdictions,  and  the  highest  court  in  each  state,  and  the  Judges  thereof,  and  ^n- 
erally  some  other  courts  and  judicial  officers,  are  empowered  to  issue  the  writ  of  habecLS 
eorpui  for  that  purpose.  But  the  supreme  court  of  the  United  States  and  the  circuit  and 
district  courts,  as  well  as  their  respective  justices  and  judges,  have  also  by  statute  the 
authority  to  issue  the  writ  in  certain  cases.  But  in  no  case  does  the  writ  extend  to  a 
prisoner  in  jail  unless  where  he  is  in  custody  under  or  by  color  of  the  authority  of  the 
united  States,  or  is  committed  for  trial  before  some  court  thereof,  or  is  in  custody  for  an 
act  done  or  omitted  in  pursuance  of  a  law  of  the  United  States,  or  of  an  order,  process 
or  decree  of  a  court  or  judge  thereof,  or  is  in  custody  in  violation  of  the  constitution  or  of 
a  law  or  treaty  of  the  United  States;  or,  being  a  subject  or  citizen  of  a  foreign  state  and 
domiciled  therein,  is  in  custody  for  an  act  done  or  omitted  under  any  alleged  right,  title; 
authority,  privilege,  protection  or  exemption  claimed  under  the  commission  or  order  or 
sanction  of  any  foreign  state,  or  under  color  thereof,  the  validity  or  effect  whereof  depends 
upon  the  law  of  nations;  or  unless  it  is  necessary  to  bring  the  prisoner  into  court  to  testify. 
Ab  to  when  the  jurisdiction  of  the  federal  courts  is  exclusive,  see  Tarble*s  Case,  18  Wall., 
897.  The  federal  supreme  court  may  also  issue  the  writ  in  the  exercise  of  its  appellate 
jurisdiction.  But  the  court  in  reviewing  a  criminal  case  on  a  writ  of  habecu  eormu  will 
inquire  only  into  the  jurisdiction  of  the  court  that  sentenced.  Ex  parte  Rowland,  IMU.  S., 
•04;  39  parte  Carll,  106  U.  S.»  521. 
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imprisoned  two  years,  and  be  fined  at  the  pleasure  of  the  king.  Both  the  king 
ana  the  husband  may  therefore  have  this  action;  {w)  and  the  husband  is  also 
entitled  to  recover  damages  in  an  action  on  the  case  against  sach  as  persuade 
and  entice  the  wife  to  live  separate  from  him  without  a  sufficient  cause,  {x) 
The  old  law  was  so  strict  in  this  point,  that  if  one's  wife  missed  her  way  upon 
the  road,  it  was  not  lawful  for  another  man  to  take  her  into  his  house  unless 
she  was  benighted  and  in  danger  of  being  lost  or  drowned:  (y)  but  a  stranger 
might  carry  her  behind  him  on  horseback  to  market  to  a  justice  of  the  peace 
for  a  warrant  against  her  husband,  or  to  the  spiritual  court  to  sue  for  a  di- 
vorce, (z)  2.  Adultery y  or  criminal  conversation  with  a  man's  wife,  though  it 
is,  as  a  public  crime,  left  by  our  laws  to  the  coercion  of  the  spiritual  courts; 
yet,  considered  as  a  civil  injury  (and  surely  there  can  be  no  greater),  the  law 
gives  a  satisfaction  to  the  husband  for  it  by  action  of  trespass  vi  et  armie 
against  the  adulterer,  wherein  the  damages  recovered  are  usually  yery  large 
and  exemplary.  (14)  But  these  are  properly  increased  and  diminished  by  cir- 
cumstances; (a)  as  the  rank  and  fortune  of  the  plaintiff  and  defendant;  the 
relation  or  *connexion  between  them;  the  seduction  or  otherwise  of  (■♦^  jq-i 
the  wife,  founded  on  her  previous  behaviour  and  character,  and  the  '-  -I 
husband's  obligation  by  settlement  or  otherwise  to  provide  for  those  children, 
which  he  cannot  but  suspect  to  be  spurious.  In  this  case,  and  upon  indict- 
ments for  polygamy,  a  marriage  in  fact  must  be  proved ;  though  generally,  in 
other  cases,  reputation  and  cohabitation  are  sufficient  evidence  of  marriage.  (^) 
3.  The  third  injury  is  that  of  heating  a  man's  wife,  or  otherwise  ill-using  her; 
for  which,  if  it  be  a  conmion  assault^  battery,  or  imprisonment,  the  law  gives 
the  usual  remedy  to  recover  damages,  by  action  of  trespass  vi  et  armie^  which 
must  be  brought  in  the  names  of  the  husband  and  wife  jointly:  but  if  the 
beating  or  other  maltreatment  be  very  enormous,  so  that  thereby  the  husband 
is  deprived  for  any  time  of  the  company  and  assistance  of  his  wife,  the  law 
then  gives  him  a  s^arate  remedy  by  an  action  of  trespass  in  nature  of  an  ac- 
tion upon  the  case  for  this  ill-usage,  per  quod  consortium  amisit;  in  which  he 
shall  recover  a  satisfaction  in  damages,  (c) 

II.  Injuries  that  may  be  offered  to  a  person  considered  in  the  relation  of  a 
parent  (15)  were  likewise  of  two  kinds:    1.  Ahdtiction^  or  taking  his  children 

(w)  Ibid.  («)  Law  of  nUipriM,  78. 

(tf)  Bro,  Ahr.  t.  tretpan,  218.  («)  Bro.  Abr.  S07,  440.  (a)  Law  of  niHpHuM,  98. 

(6)  Burr.  9057.  (c)  Cro.  Jac.  501,  68a 

(14)  Trespass  on  the  case  may  be  brought  at  the  election  of  the  husband. 

(15)  The  American  authorities  follow  the  English  in  holding  that,  in  an  action  for 
debauching  the  pladntiff's  daughter,  it  is  necessary  to  declare  upon  an  injury  to  the  plain- 
tiff in  die  relation  of  master  and  servant,  and  to  give  some  evidence  from  which  a  loss  of 
flervice  may  be  implied.  Lee  v.  Hodges,  18  Qrat.,  726;  McDaniel  v.  Edwards,  7  Ired.,  408. 
If,  therefore,  the  daughter  at  the  time  of  the  seduction  was  actually  in  the  seryice  of  another 
as  his  indentured  apprentice  or  otherwise,  the  parent  cannot  maintain  this  action:  South  y. 
Denniston,  2  Watts,  474;  Dain  v.  Wyckoflf,  7  N.  Y.,  191;  Parker  v.  Meek,  3  Sneed,  29; 
unless  the  daughter  was  under  age,  and  was  absent  from  home  at  the  time  with  the  consent 
of  the  parent,  and  with  the  right  on  his  part  to  recall  her  at  any  time.  Martin  y.  Payne,  9 
Johns.,  887;  8.  C,  6  Am.  Dec.,  288;  Clark  y.  Fitch.  2  Wend.,  459;  8.  C,  90  Am.  Dec,  689; 
Mulyehall  y.  Millward,  11  N.  Y.,  343;  Boyd  y.  Byrd,  8  Blackf,,  118;  Bolton  v.  Miller,  6 
Ind.,  262;  Hornketh  y.  Barr,  8  B.  and  R.,  36;  8.  C,  11  Am.  Dec,  668.  Or  unless  she  was  in 
the  seryioe  of  the  defendant,  who  had  employed  her  with  the  fraudulent  purpose  of  seduc- 
tion. Dain  y.  Wycko£f,  18  N.  Y.,  45.  It  Is  no  importance  that  the  daughter  is  oyer  twenty- 
one  if  she  actually  resides  with  her  father:  Kelley  y.  Donnelly,  5  Md.,  211 ;  Vossel  y.  Cole, 
10  Mo.,  634;  but  if,  being  oyer  age,  she  is  also  not  liying  with  her  father  when  the  seduction 
takes  pUuM,  he  cannot  bring  the  suit,  notwithstanding  she  returns  to  his  house  before  her 
confinement.  Nickleson  y.  Stryker,  10  Johns.,  115.  The  recoyenr  is  therefore  nominally 
based  upon  loss  of  senrices;  but  proof  of  the  slightest  loss  is  sufficient:  Kendrick  y.  Mc- 
Orary,  11  (^,  608;  and  a  loss  of  seryices  will  be  presumed  if  the  plaintiff  had  a  right  to 
require  them:  Anderson  y.  Ryan,  4  III,  688;  and  the  Jury  may  giye  substantial  damages  to 
compensate  for  the  parent's  anxiety  and  sense  of  disgrace:  Kendrick  y.  McCrary,  11  (^a., 
608;  Trayisy.  Barger,  24  Barb.,  614;  Dain  y.  Wyckoff,  7  N.  Y.,  191;  though lliese  alona, 
will  not  support  the  action.    See  Knight  y.  Wilcox,  14  N.  Y.,  413. 
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awfty;  and,  2.  Marrying  his  son  and  heir  without  the  father's  consent,  where- 
by  during  the  continuance  of  the  military  tenures  he  lost  the  yalueof  his  mar- 
riage. Bat  this  last  injury  is  now  ceased,  together  with  the  right  upon  which 
it  was  grounded;  for,  the  father  being  no  longer  entitled  to  the  value  of  th& 
marriage,  the  marrying  his  heir  does  him  no  sort  of  injury  for  which  a  civil 
action  will  lie.  As  to  the  other,  of  abduction,  or  taking  away  the  children 
from  the  father,  that  is  also  a  matter  of  doubt  whether  it  be  a  civil  injury  or  no;, 
for,  before  the  abolition  of  the  tenure  in  chivalry,  it  was  equally  a  douot  whether 
an  action  would  lie  for  taking  and  carrying  away  any  other  chiid  besides  the 
heir;  some  holding  that  it  would  not,  upon  the  supposition  that  the  only 
ground  or  cause  of  action  was  losing  the  value  of  the  heir's  marriage;  and 
others  holding  that  an  action  would  lie  for  taking  away  any  of  the  children, 
for  that  the  parent  hath  an  interest  in  them  all,  to  provide  for  their  education. 
(d)  If,  therefore,  before  the  abolition  of  these  tenures  it  was  an  injury  to  the 
r*l4l1  ^^^^^^^  ^^  ^^^  *away  the  rest  of  his  children,  as  well  as  his  heir  (as  I 
^  -I  am  inclined  to  think  it  was),  it  still  remains  an  injury,  and  is  remedi- 
able by  writ  of  ravishment^  or  action  of  trespass  vi  et  armiSy  de  fiUOy  vel  filia^ 
rapto  vel  abducto;  {e)  in  the  same  manner  as  the  husband  may  have  it,  on 
account  of  the  abduction  of  his  wife. 

III.  Of  a  similar  nature  to  the  last  is  the  relation  of  guardian  and  wardy  an3 
the  like  actions  mutatis  mutandis^  as  are  given  to  fathers,  the  guardian  also 
has  for  recovery  of  damages,  when  his  ward  is  stolen  or  ravished  away  from 
him.(/')  And  though  guardianship  in  chivalry  is  now  totally  abolished,  which 
was  the  only  beneficial  kind  of  guardianship  to  the  guardian,  yet  the  guardian 
in  socage  was  always  (g)  and  is  still  entitled  to  an  action  of  ravishment^  if  hi» 
ward  or  pupil  be  taken  from  him:  but  then  he  must  account  to  his  pupil  for 
the  damages  which  he  so  recovers,  (h)  And,  as  guardian  in  socage  was  also 
entitled  at  common  law  to  a  writ  of  right  ofwardy  de  custodia  terrce  et  hcBredis, 
in  order  to  recover  the  possession  and  custody  of  the  infant,  {%)  so  I  apprehend 
that  he  is  still  entitled  to  sue  out  this  antiquated  writ.  But  a  more  speedy 
and  summary  method  of  redressing  all  complaints  relative  to  wards  and  guar- 
dians hath  of  late  obtained  by  an  application  to  the  court  of  chancery;  which 
is  the  supreme  guardian,  and  has  the  superintendent  jurisdiction  of  all  the 
infants  in  the  kingdom.  And  it  is  expressly  provided  by  statute  12  Car.  II,  c. 
24,  that  testamentary  guardians  may  maintain  an  action  of  ravishment  or  tres- 
pass, for  recovery  of  any  of  their  wards,  and  also  for  damages  to  be  applied 
to  the  use  and  benefit  of  the  infants,  (k) 

IV.  To  the  relation  between  master  and  servant^  and  the  ris^hts  accruing 
therefrom,  there  are  two  species  of  injuries  incident.  The  one  is,  retaining  a 
man's  hired  servant  before  his  time  is  expired;  the  other  is  beating  or  confining 
r*142l  ^^™  ^^  ^^^^  ^  manner  that  he  is  not  able  to  perform  his  work.  As  *to 
^        ^  the  first,  the  retaining  another  person's  servant  during  the  time  he  haa 


d)  Cro.  Eliz.  77a  («)  F.  N.  B.  90  (/) /5<d.  189.  (o)  Ibid.  Ok)  Hale  on  F.  N.  a  18a. 
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Thus  it  will  be  seen  that  the  action  is  nominally  for  one  thing,  and  the  recovery  in  fact 
for  another;  and  the  anomaly  is  so  great  that  it  has  often  been  made  the  subject  of  com- 
ment by  courts.  The  New  York  cases  upon  this  subject  are  particularly  instructive. 
Compare  especially  Clark  v.  Fitch,  2  Wend..  459;  S.  C.  20  Am.  Dec.  639;  with  Hartley  v. 
Richtmyer,  4  N.  T.,  88.  The  legislation  of  several  of  the  states  has  relieved  the  law  of 
some  odium  by  authorizing  suit  to  be  brought  in  these  cases  by  the  father,  mother,  or  some 
other  person  for  the  benefit  of  the  woman,  and  without  averment  or  proof  of  loss  of  ser- 
vice. 

It  follows,  from  what  is  above  stated,  that  any  one  who  at  the  time  holds  the  lend  rela- 
tion of  master  to  the  person  seduced — whether  parent,  guardian  or  employer— or  with  whom 
she  lives,  and  for  whom  she  performs  services*  whether  for  compensation  agreed  upon  or 
not,  may  maintain  the  action. 

Under  a  somewhat  peculiar  statute  in  Michigan  it  has  been  held  that  the  woman  maj 
Ifiititnte  the  suit  in  her  own  name.    Watson  v.  Watson,  49  Mich.,  640. 
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agreed  to  serve  his  present  master;  thiSy  as  it  is  ungentlemanlike,  so  it  is  also 
an  illegal  act.  For  every  master  has  hj  his  contract  purchased  for  a  valuable 
consideration  the  service  of  his  domestics  for  a  limited  time;  the  inveigling  or 
hiring  his  servant,  which  induces  a  breach  of  this  contract,  is  therefore  sn 
injury  to  the  master;  and  for  that  injury  the  law  has  given  him  a  remedy  by  a 
special  action  on  the  case;  and  he  may  also  have  an  action  against  the  servant 
for  the  non-performance  of  his  agreement.  (/)  But,  if  the  new  master  was  not 
apprised  of  the  former  contract,  no  action  lies  against  A»m,  (m)  unless  he 
re/uses  to  restore  the  servant  upon  demand.  The  other  point  of  injury,  is  that 
of  beating,  confining,  or  disabling  a  man's  servant,  which  depends  upon  the 
same  principle  as  the  last;  viz.:  the  property  which  the  master  has  by  his  con- 
tract acquired  in  the  labor  of  the  servant.  In  this  case,  besides  the  remedy  of 
an  action  of  battery  or  imprisonment,  which  the  servant  himself  as  an  indivi- 
dual may  have  against  the  agressor,  the  master  also,  as  a  recompense  for  hia 
immediate  loss,  may  maintain  an  action  of  trespass  vi  et  armis ;  in  which  he 
must  allege  and  prove  the  special  damage  he  has  sustained  by  the  beating  of 
his  servant,  per  quod  servUium  amisU;  (n)  and  then  the  jury  will  make  him  a 
proportionable  pecuniary  satisfaction.  A  similar  practice  to  which,  we  find 
also  to  have  obtained  among  the  Athenians;  where  masters  were  entitled  to  an 
action  against  such  as  beat  or  ill-treated  their  servants,  (o) 

We  may  observe  that  in  these  relative  injuries,  notice  is  only  take^  of  the 
wrong  done  to  the  superior  of  the  parties  related,  by  the  breach  and  dissolu- 
tion of  either  the  relation  itself,  or  at  least  the  advantages  accruing  therefrom: 
while  the  loss  of  the  inferior  by  such  injuries  is  totally  unregarded.  One  rea- 
son for  which  may  be  this:  that  the  inferior  hath  no  kind  of  property  in  the 
company,  care,  or  assistance  of  the  superior,  as  the  *superior  is  held  to  r^i^oi 
have  in  those  of  the  inferior;  and  therefore  the  inferior  can  suffer  no  ^  ' 
loss  or  injury.  The  wife  cannot  recover  damages  for  beating  her  husband,  for 
she  hath  no  separate  interest  in  anything  during  her  coverture.  The  child 
hath  no  property  in  his  father  or  guardian;  as  they  have  in  him,  for  the  sake 
of  giving  him  education  and  nurture.  Yet  the  wife  or  the  child,  if  the  hus- 
band or  parent  be  slain,  have  a  peculiar  species  of  criminal  prosecution  allowed 
them,  in  the  nature  of  a  civil  satisfaction;  which  is  called  an  appeal^  (16)  and 
which  will  be  considered  in  the  next  book.  And  sd  the  servant,  whose  master 
IS  disabled,  does  not  thereby  lose  his  maintenance  or  wages.  He  had  no  prop- 
erty in  his  master;  and  if  he  receives  his  part  of  the  stipulated  contract,  he 
suffers  no  injury,  and  is  therefore  entitled  to  no  action,  for  any  battery  or 
imprisonment  which  such  master  may  happen  to  endure. 


CHAPTER  IX. 

OF  INJURIES  TO  PERSONAL  PROPERTY. 

Ik  the  preceding  chapter  we  considered  the  wrongs  or  injuries  that  affected 
the  rights  of  persons,  either  considered  as  individuals,  or  as  related  to  each 
other;  and  are  at  present  to  enter  upon  the  discussion  of  such  injuries  as  affect 
the  rights  of  property,  together  with  the  remedies  which  the  law  has  given  to 
repair  or  redress  them. 

(0  F.  H.  B.  107.      0R)/Md.l6B.    ^nnoh.  81.       (»)9Bep.llS.    lOBqkiaa      (o)  FoM.  Anilq.  b.  1,  0l  M. 

(18)  This  proceeding  has  been  abolished  by  statute. 
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And  here  again  we  mast  follow  our  former  division  (a)  of  property  int0 
personal  and  real;  personcU^  which  consists  in  goods,  money,  and  all  other 
movable  chattels,  and  things  therennto  incident;  a  property  which  may  attend 
a  man's  person  wherever  he  goes,  and  from  thence  receives  its  denomination: 
and  real  property  which  consists  of  such  things  as  are  permanent,  fixed,  and 
immovable;  as  lands,  tenements,  and  hereditaments  of  all  kindcT,  which  are 
not  annexed  to  the  person,  nor  can  be  moved  from  the  place  in  which  they 
subsist. 

First  then  we  are  to  consider  the  injuries  that  may  be  offered  to  the  rights 
of  personal  property;  and,  of  these,  first,  the  rights  of  personal  property  in 
posaessian,  and  tnen  those  that  are  in  action  only,  {b) 

I.  ihe  rights  of  personal  property  in  possessiony'  are  liable  to  two  species  of 
injuries:  the  amotion  or  deprivation  of  that  possession;  and  the  abuse  or  dam- 
age of  the  chattels,  while  the  possession  continues  in  the  legal  owner.  The 
former  or  deprivation  of  possession  is  also  divisible  into  two  branches;  the 
unjust  and  unlawful  taking  them  away;  and  the  unjust  detaining  them,  though 
the  original  taking  might  be  lawful. 

r*145l  *^'  ^  ^^^  ^^  ^^  unlawful  taking.  The  right  of  property  in  all 
^  -I  external  things  being  solely  acquired  by  occupancy,  as  has  been  for- 
merly stated,  and  preserved  and  transferred  by  grants,  deeds,  and  wills,  which 
are  a  continuation  of  that  occupancy;  it  follows,  as  a  necessary  consequence, 
that  when  I  once  have  gained  a  rightful  possession  of  any  goods  or  chattels, 
either  by  a  just  occupancy  or  by  a  le^al  transfer,  whoever,  either  by  fraud  or 
force,  dispossesses  me  of  them,  is  guilty  of  a  transgression  against  the  law  of 
society,  which  is  a  kind  of  secondary  law  of  nature.  For  there  must  be  an 
end  ot  all  social  commerce  between  man  and  man,  unless  private  possession 
be  secured  from  unjust  invasions:  and  if  an  acquisition  of  goods  by  either 
force  or  fraud  were  allowed  to  be  a  sufficient  title,  all  property  would  soon  be 
confined  to  the  most  strong,  or  the  most  cunning;  and  tne  weak  and  simple- 
minded  part  of  mankind  (which  is  by  far  the  most  numerous  division)  could 
never  be  secure  of  their  possessions. 

The  wrongful  taking  of  goods  being  thus  most  dearly  an  injury,  the  next 
consideration  is,  what  remedy  the  law  of  England  has  given  for  it.  And  thia 
is,  in  the  first  place,  the  restitution  of  the  goods  themselves  so  wron^ullj 
taken,  with  damages  for  the  loss  sustained  by  such  unjust  invasion;  which  is 
effected  by  action  of  replevin,  (1)  an  institution  which  the  Mirror  (c)  ascribes 
to  Glanvil,  chief  justice  to  King  Henry  the  Second.  This  obtains  only  in  one 
instance  of  an  unlawful  taking,  that  of  a  wrongful  distress:  and  this,  and  the 
action  of  detinue  (of  which  I  shall  presently  say  more)  are  almost  the  only  ac- 
tions in  which  the  actual  specific  possession  of  the  identical  personal  chattel  is 
restored  to  the  proper  owner.  For  things  personal  are  looked  upon  by  the 
law  as  of  a  nature  so  transitory  and  perishable,  that  it  is  for  the  most  part  im- 
possible either  to  ascertain  their  identity,  or  to  restore  them  in  the  same  con- 
dition as  when  they  came  to  the  hands  of  the  wrongful  possessor.    And  siniM 

(a)  Bee  book n,  chap.  S.  {b)  md,».  (c)a%|6L 

(1)  Replevin  is  the  universal  remedy  in  the  United  States  where  chattels  have  been 
wrongfully  taken  or  are  wrongfully  detained  from  the  plaintiff,  and  he  seeks  to  recover 
them  in  specie  instead  of  a  satisfaction  in  damages.  It  is  a  statutory  action,  and  the  statutes 
are  considerably  variant  The  plaintiff  must  have  either  a  general  or  a  speciid  property  in 
the  chattels.  Speaking  generally  we  may  say  that  the  plaintiff  is  required  to  show  his 
right  by  affidavit  when  he  sues  out  the  writ;  that  the  officer  seizes  the  property,  if  to  be 
found,  and  delivers  It  to  the  plaintiff,  on  receiving  bond  with  sureties  for  its  return  in  case 
the  action  is  not  sustained;  that  if  the  plaintiff  recovers  in  such  cases,  he  takes  judgment 
for  any  damages  he  may  have  proved,  while  if  the  plaintiff  is  defeated,  the  defenoant  takes 
Judgment  either  for  a  return  of  the  property,  or  for  its  value,  together  with  such  damages 
as  he  may  have  shown.  But  if  the  officer  does  not  find  the  property,  so  that  it  may  bede- 
livered  to  the  plaintiff,  the  case  nevertheless  proceeds  to  judgment,  and  if  tiie  plamtifl  re- 
covers, he  may,  at  his  option,  have  the  proper  writ  for  its  delivery  in  execution. 
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it  is  a  maxim  that  *^lex  neminem  cogit  ad  vana^  seu  impossihilia^^  it  therefore 
•contents  itself  in  general  with  restoring,  not  the  thing  itself,  bat  ^\*\aa-\ 
pecaniary  equivalent  to  the  party  injured;  by  giving  him  a  satisfaction  ^  ^ 
m  damages.  But  in  the  case  of  a  distresSy  the  goods  are  from  the  first  taking 
in  the  custody  of  the  law,  and  not  merely  in  that  of  the  distrainor;  and  there- 
fore they  may  not  only  be  identified,  but  also  restored  to  their  first  possessor, 
without  any  material  change  in  their  condition.  And  being  thus  in  the  cus- 
tody of  the  law,  the  taking  them  back  by  force  is  looked  upon  as  an  atrocious 
injury,  and  denominated  a  rescous,  for  which  the  distrainor  has  a  remedy  in 
damages,  either  by  writ  of  reacaua,  {d)  in  case  they  were  going  to  the  pound,  or 
by  writ  de  parco  fracto,  or  pound-hreaeh^  (e)  in  case  they  were  actually  im- 
pounded. He  may  also,  at  his  option,  bring  an  action  on  the  case  for  this  in- 
jury: and  shall  therein,  if  the  distress  were  taken  for  rent,  recover  treble  dam- 
^&®8-  {/)  "^^  term  tmcous  is  likewise  applied  to  the  forcible  delivery  of  a 
defendant,  when  arrested,  from  the  officer  who  is  carrying  him  to  prison.  In 
which  circumstances  the  plaintiff  has  a  similar  remedy  bv  action  on  the  case, 
or  of  rescous:  {g)  (2)  or,  if  the  sheriff  makes  a  return  of  such  rescous  to  the 
court  out  of  which  the  process  issued,  the  rescuer  will  be  punished  by  attach- 
ment. (A) 

An  action  of  replevin,  the  regular  way  of  contesting  the  validity  of  the 
transaction,  is  founded,  I  said,  upon  a  distress  taken  wrongfully  and  without 
sufficient  cause:  being  a  redelivery  of  the  pledge,  {%)  or  thing  taken  in  distress, 
to  the  owner;  upon  his  giving  security  to  try  the  right  of  the  distress,  and 
to  restore  it  if  the  right  be  adjudged  against  him,  {j)  after  which  the  dis- 
trainor may  keep  it,  till  tender  made  of  sufficient  amends;  but  must  then  re- 
deliver it  to  the  owner,  {k)  And  formerly,  when  the  party  distrained  upon 
intended  to  dispute  the  right  of  the  distress,  he  had  no  other  process  by  the 
old  common  law  than  by  a  writ  of  replevin,  replegia/n  factas ;  (2)  which  issued 
out  of  chancery,  commanding  the  sheriff  to  deliver  the  distress  to  the  owner, 
and  ^afterwards  to  do  justice  in  respect  of  the  matter  in  dispute  in  his  r*i  ^^l 
own  county  court.  But  this  being  a  tedious  method  of  proceeding,  ^  -I 
the  beasts  or  other  goods  were  long  detained  from  the  owner,  to  his  great  loss 
and  damage,  (m)  For  which  reason  the  statute  of  Marlbridge  (n)  directs  that 
(without  suing  a  writ  out  of  the  chancery)  the  sheriff  immediately,  upon  plaint 
to  him  made,  shall  proceed  to  replevy  the  goods.  And,  for  the  greater  ease  of 
the  parties,  it  is  farther  providea  by  statute  1  P.  and  M.  c.  12,  that  the  sheriff 
shall  make  at  least  four  deputies  in  each  county,  for  the  sole  purpose  of  making 
replevins.  Upon  application,  therefore,  either  to  the  sheriff  or  one  of  his  said 
deputies,  security  is  to  be  given,  in  pursuance  of  the  statute  of  Westm.  2,  13 
Edw.  I,  c.  2.  1.  That  the  party  replevying  will  pursue  his  action  against  the 
distrainor,  for  which  purpose  he  puts  in  pUgioa  de  prosequendo,  or  pledges  to 
prosecute;  and,  2.  That  if  the  right  be  determined  against  him,  he  will  return 
the  distress  again;  for  which  purpose  he  is  also  bound  to  find  piegios  de  retomo 
habendo.  Besides  these  pledges,  the  sufficiency  of  which  is  discretionary  and 
at  the  peril  of  the  sheriff,  the  statute  11  Geo.  U,  c.  19,  requires  that  the  officer 
granting  a  replevin  on  a  distress  for  rent,  shall  take  a  bond  with  two  sureties 
in  a  sum  of  double  the  value  of  the  goods  distrained,  conditioned  to  prosecute 
the  suit  with  effect  and  without  delay,  and  for  return  of  the  goods;  which 
bond  shall  be  assigned  to  the  avowant  or  person  making  cognizance,  on  request 
made  to  the  officer;  and,  if  forfeited,  may  be  sued  in  the  name  of  the  assignee. 
And  certainly  as  the  end  of  all  distresses  is  only  to  compel  the  party  distrained 
upon  to  satisfy  the  debt  or  duty  owing  from  him,  this  end  is  as  well  answered 


i 


F.  N.  B.  101.  (e)  Ibid.  100.  (/)  Stat.  S  W.  &  M.  Seas.  1,  a  5. 

6  Mod.  811.  (Ik)  Cro.  Jao.  419.    Salk.  588.  (0  See  page  18.  (j)  Oo.  Litt.  14B. 

)  8  Bep.  147.  (I)  F.  N.  B.  68.  (m)  2  Inst.  18U.  (n)  62  Hen.  m,  a  SL 


(2)  The  action  of  rescous  has  fallen  into  disuse,  and  it  is  usual  now  to  bring  an  action  on 
the  case. 
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by  siioh  sufficient  sareties  as  by  retaining  the  very  distress,  which  might  fre- 
quently occasion  great  inconvenience  to  the  owner;  and  that  the  law  never 
wantonly  inflicts.  The  sheriff,  on  receiving  such  security,  is  immediately,  by 
his  officers,  to  cause  the  chattels  taken  in  distress  to  be  restored  into  the  pos- 
session of  the  party  distrained  upon:  unless  the  distrainor  claims  a  property  in 
the  goods  BO  takeu.  For  if,  by  this  method  of  distress,  the  distrainor 
f-«. .  g-i  ^happens  to  come  again  into  possession  of  his  own  property  in  goods 
'-  ^  which  before  he  had  lost,  the  law  allows  him  to  keep  them,  without  any 
reference  to  the  manner  by  which  he  thus  has  regained  possession;  being  a  kind 
of  personal  remiUer.  (o)  If,  therefore,  the  distrainor  claims  any  such  property, 
the  party  replevying  must  sue  out  a  writ  de  proprietate  probanda^  in  which  the 
sheriff  is  to  try,  by  an  inquest,  in  whom  the  property  previous  to  the  distress 
subsisted,  {p)  And  if  it  be  found  to  be  in  the  distrainor,  the  sheriff  can  pro- 
ceed no  farther;  but  must  return  the  claim  of  property  to  the  court  of  kind's 
bench  or  common  pleas,  to  be  there  farther  prosecuted,  if  thought  advisable, 
and  there  finally  determined,  {g) 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the  sheriff's  inquest 
determines  it  against  the  distrainor;  then  the  sheriff  is  to  replevy  the  goods 
(making  use  of  even  force,  if  the  distramor  makes  resistance),  (r)  in  case  the 
goods  be  found  within  his  county.  But  if  the  distress  be  carried  out  of  the 
county,  or  concealed,  then  the  sheriff  may  return  that  the  goods,  or  beasts,  are 
eloigned,  elongata,  carried  to  a  distance,  to  places  to  him  unknown;  and  there- 
upon the  party  replevying  shall  have  a  writ  of  capias  in  withernam,  in  vetito 
(or  more  properly,  repetito)  namio;  a  term  which  signifies  a  second  or  recip- 
rocal distress,  {s)  in  lieu  of  the  first  which  was  eloigned.  It  is  therefore  a 
command  to  the  sheriff  to  take  other  goods  of  the  distrainor,  in  lieu  of  the 
distress  formerly  taken,  and  eloigned  or  withheld  from  the  owner,  {t)  So  that 
there  is  now  distress  against  distress;  one  being  taken  to  answer  the  other,  by 
way  of  reprisal,  {u)  and  as  a  punishment  for  the  illegal  behaviour  of  the  orig- 
inal distrainor.  For  which  reason  goods  taken  in  wit/ierTiam  cannot  be 
replevied  till  the  original  distress  is  forthcoming,  (v) 

r*140l  *^^^  ^^  common  oases,  the  goods  are  delivered  back  to  the  party 
*-  J  replevying,  who  is  then  bound  to  bring  his  action  of  replevin;  which 
may  be  prosecuted  in  the  county  court,  be  the  distress  of  what  value  it  may.  {to) 
But  either  party  may  remove  it  to  the  superior  courts  of  king's  bench  or  com- 
mon pleas,  by  writ  of  recordari  or  pone;  {x)  the  plaintiff  at  pleasure,  the  defend- 
ant upon  reasonable  cause;  {y)  and  also  if  in  the  course  of  proceeding  any  right 
of  freehold  comes  in  question,  the  sheriff  can  proceed  no  farther;  (z)  so  that 
it  is  usual  to  carry  it  up  in  the  first  instance  to  the  courts  of  Westminster-hall. 
Upon  this  action  brought,  and  declaration  delivered,  the  distrainor,  who  is  now 
the  defendant,  makes  avowri/ ;  that  is,  he  avotoe  taking  the  distress  in  his  own 
right,  or  the  right  of  his  wife;  (a)  and  sets  forth  the  reason  of  it,  as  for  rent 
arrere,  damage  done,  or  other  cause:  or  else,  if  he  justifies  in  another's  right, 
as  his  bailiff  or  servant,  he  is  said  to  make  cognizance  ;  that  is,  he  acknotoUSges 
the  taking,  but  insists  that  such  taking  was  legal,  as  he.  acted  by  the  command 
of  one  who  had  a  right  to  distrain;  and  on  the  truth  and  legal  merits  of  this 
avowry  or  cognizance  the  cause  is  determined.  If  it  be  determined  for  the 
plaintiff,  viz.:  that  the  distress  was  wrongfully  taken;  he  has  already  got  his 
goods  back  into  his  own  possession,  and  shall  keep  them,  and  moreover  recover 

(o)8mm8»19.  (o)  Flnefa.  L.  sit.  (9)  Co.  Utt  14A.    Flnoh,  L.  tfO.  (r)SIn8tinL 

r  («)  Sml^  Oommonw.  b.  8,  a  10.    8  Inst  Ml.    HTckei*!  Thetaur.  164.  (()  F.  K.  B.  Ml  7S. 

(u)  In  the  old  northern  langney  the  wont  withernam  !■  used  at  eqairalent  to  repri§tU$,  (Sttemhook, 
d4juT0  Sueon,  t,  IjC.  10.) 

(v)  Baym.  47S.  The  suMtuioe  of  this  role  oompoted  the  terma  of  that  famous  qnestton,  with  whioh  Sir 
Thomas  Moore  (when  a  student  on  his  trareli)  la  said  to  hare  puasled  a  prsfcmatioal  professor  in  the  nni- 
Tsnitjr  of  Bruges  in  Flanders;  who  gave  a  unlTersal  challenge  to  dispute  with  anr  person  in  science;  in 
mnni  tetbOi,  si  ds  qudibet  enU.  Upon  which  Mr.  Moore  sent  him  this  question.  *^  uirum  averia  earuam, 
0apta  in  tfetito  namio  Hnt  irreplegtoUiii,**  whether  beasts  of  the  plough,  taken  in  tsfthemom,  are  tnoap- 
able  of  being  repleried.   (Hoddesd.  o.  S.) 

(If )  S Inst.  139.  ^15^.81  (g)  F.  N.  B.  M^ Ta  (v)  FIneh,  L.  tl7.  Ui)  S Saond.  18^ 
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damages,  (b)  But  if  the  defendant  prevails,  by  the  default  or  nonsuit  of  the 
plaintiff,  then  he  shall  have  a  writ  de  retomo  nabefido,  wherebj  the  goods  or 
chattels  (which  were  distrained  and  then  replevied)  are  returned  again  into  his 
custody;  to  be  sold,  or  otherwise  disposed  of,  as  if  no  replevin  had  been  made. 
And  at  the  common  law,  the  plaintiff  might  have  brought  another  replevin, 
and  so  in  infinitum  to  the  intolerable  vexation  of  the  defendant.  Wherefore 
the  statute  *of  Westm.  2,  c.  2,  restrains  the  plaintiff,  when  nonsuited,  r«iir/>i 
from  suing  out  any  fresh  replevin;  but  allows  him  a  Jitdicial  writ,  '-  -I 
issuing  out  of  the  original  record,  and  called  a  writ  of  second  deliverance^  xa 
order  to  have  the  same  distress  again  delivered  to  him,  on  giving  the  like  security 
as  before.  And,  if  the  plaintiff  be  a  second  time  nonsuit,  or  if  the  defendant  has 
judgment  upon  verdict  or  demurrer  in  the  first  replevin,  he  shall  have  a  writ 
o{  return  irr^pleviaahle ;  after  which  no  writ  of  second  deliverance  shall  be 
allowed,  (c)  IBut  in  case  of  a  distress  for  rent  arrere,  the  writ  of  second  deliv- 
erance is  m  effect  {d)  taken  away  by  statute  17  Car.  II,  c.  7,  which  directs 
that,  if  the  plaintiff  be  nonsuit  oefore  issue  joined,  then  upon  suggestion 
made  on  the  record  in  nature  of  an  avowry  or  cognizance;  or  if  judgment  be 
given  against  him  on  demurrer,  then,  without  any  such  suggestion,  the  defend- 
ant may  have  a  writ  to  inquire  into  the  value  of  the  distress  by  a  jury,  and 
shall  recover  the  amount  of  it  in  damages,  if  less  than  the  arrear  of  rent;  or, 
if  more,  then  so  much  as  shall  be  equal  to  such  arrear,  with  costs;  or,  if  the 
nonsuit  be  after  issue  joined,  or  if  a  verdict  be  against  the  plaintiff,  then  the 
jury  impannelled  to  try  the  cause  shall  assess  such  arrears  for  the  defendant: 
ana  if  (in  any  of  these  cases)  the  distress  be  insufficient  to  answer  the  arrears 
distrained  for,  the  defendant  may  take  a  farther  distress  or  distresses,  (e)  But 
otherwise,  if,  pending  a  replevin  for  a  foimer  distress,  a  man  distrains  again 
for  the  same  rent  or  service,  then  the  party  is  not  driven  to  his  action  of 
replevin,  but  shall  have  a  writ  of  recaption  (f)  and  recover  damages  for  the 
defendant  the  redistrainor's  contempt  of  the  process  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takings  of  a  man's  goods 
consist  only  in  recovering  a  satisfaction  in  damages.  As  if  a  man  takes  the 
eoods  of  another  out  of  his  actual  or  virtual  possession,  without  having  a  law- 
ful title  so  to  do,  it  is  an  injury;  which,  though  it  doth  not  amount  to  felony 
unless  it  be  done  animo /urandi,  is  nevertheless  a  transgression,  for  which  an 
action  of  trespass  vi  et  armis  •will  lie;  wherein  the  plaintiff  shall  not  r^jrji 
recover  the  thing  itself,  but  only  damages  for  the  loss  of  it.  (3)  Or,  if  ^  J 
committed  without  force,  the  party  may,  at  his  choice,  have  another  remedy 
in  damages  by  action  of  trover  ana  conversion^  of  which  I  shall  presently  say 
more. 

2.  Deprivation  of  possession  may  also  be  by  an  unjust  detainer  of  another's 
goods,  though  the  original  taking  was  lawful.  As  if  I  distrain  another's  cattle 
damage-feasant,  and  before  they  are  impounded  he  tenders  me  sufficient 
amends;  now,  though  the  original  taking  was  lawful,  my  subsequent  detain- 
ment of  them  after  tender  of  amends  is  wrongfiU,  and  he  shall  have  an  action 
of  replevin  against  me  to  recover  them:  (g)  in  which  he  shall  recover  damages 
only  for  the  detention  and  not  for  the  caption^  because  the  original  taking  was 

ib)  F.  N.  B.  60.  (c)  S  Inst.  840.  (d)  1  Ventr.  04. 

It)  Stat.  17  Car.  II,  o.  7.  (/)  F.  N.  a  71.  {g)  F.  N.  B.  60.    8  Bep.  147. 

(3)  To  entitle  one  to  maintain  trespass  de  honi9  asportaiis  the  taking  must  have  been 
wrongful  and  against  the  will  of  the  plaintiff,  but  need  not  have  been  with  actual  force. 
Gibbs  V.  Chase,  10  Mass.,  125.  If  the  plaintiff  delivers  the  property  to  defendant  under  a 
fraudulent  purchase,  he  cannot,  on  discoyery  of  the  fraud,  bring  trespass.  McCarty  v. 
Vickery,  12  Johna,  848.  And  see  Prince  v.  Puckett,  12  Ala.,  832.  But  an  officer  who  has 
rightfully  taken  possession  of  property  by  virtue  of  process  may  sometimes  render  himself 
a  trespasser  ab  inUio,  through  abuse  of  his  authority  by  any  act  of  unlawful  force.  See  % 
GreenL  Ev.,  g  615.  And  the  same  is  true  of  any  person  who  abuses  an  authority  the  law 
confers  upon  nim.    Six  Carpenters'  Case,  8  Co.,  146;  S.  C,  1  Smith  Lead.  Cas.,  216. 
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lawful.  Or,  if  I  lend  a  man  a  horse,  and  he  afterwards  refuses  to  restore  it, 
this  injury  consists  in  the  detaining,  and  not  in  the  original  taking,  and  the 
re^^ar  method  for  me  to  recover  possession  is  by  action  of  detimie,  (A)  In 
this  action  of  detinue  it  is  necessary  to  ascertain  the  thing  detained,  in  snch 
manner  as  that  it  may  be  specifically  known  and  recovered.  Therefore  it  can- 
not be  brought  for  money,  corn,  or  the  like;  for  that  cannot  be  known  from 
other  money  or  corn;  unless  it  be  in  a  bag  or  sack,  for  then  it  may  be  dis- 
tinguishably  marked.  In  order,  therefore,  to  ground  an  action  of  detinue, 
which  is  only  for  the  detaining,  these  points  are  necessary:  (i)  1.  That  the  de- 
fendant came  lawfully  into  possession  of  the  goods,  as  eitner  by  delivery  to 
him,  or  finding  them;  2.  That  the  plaintiff  have  a  property;  3.  That  the 
goods  themselves  be  of  some  value;  and,  4.  That*  they  be  ascertained  in  point 
of  identity.  Upon  this  the  jury,  if  they  find  for  the  plaintiff,  assess  the 
respective  values  of  the  several  parcels  detained,  and  also  damages  for  the 
detention.  And  the  judgment  is  conditional;  that  the  plaintiff  recover  the 
said  goods,  or  (if  they  cannot  be  had)  their  respective  values,  and  also  the 
damages  for  detaining  them.  (J)  (4)  But  there  is  one  disadvantage  which 
attenas  this  action;  viz.:  that  the  defendant  is  herein  permitted  to  wage  his 
r*152l  ^^^'  ^^^^  ^*  ^  *ezculpate  himself  by  oath,  (k)  and  thereby  defeat  the 
*-  -'  plaintiff  of  his  remedy:  which  privilege  is  grounded  on  the  confidence 
originally  reposed  in  the  bailee  by  the  bailor,  in  the  borrower  by  the  lender, 
and  the  like;  from  whence  arose  a  strong  presumptive  evidence,  that  in  the 
plaintiff's  own  opinion  the  defendant  was  worthy  of  credit.  But  for  this  rea- 
son the  action  itself  is  of  late  much  disused,  and  has  given  place  to  the  action 
of  trover.  (6) 

This  action  of  trover  (6)  and  conversion  was  in  its  original  an  action  of  tres- 
pass upon  the  case,  for  recovery  of  damages  against  such  person  as  had  found 
another's  goods,  and  refused  to  deliver  them  on  demand,  but  converted  them  to 
his  own  use;  from  which  finding  and  converting  it  is  called  an  action  of  trover 
and  conversion.  The  freedom  of  this  action  from  wager  of  law,  and  the  less 
der^ree  of  certainty  requisite  in  describing  the  goods,  (1)  gave  it  so  considerable 
an  advantage  over  the  action  of  detinue^  that  by  a  fiction  of  law  actions  of 
trover  were  at  length  permitted  to  be  brought  against  any  man  who  had  in  his 
possession,  by  any  means  whatsoever,  the  personal  goods  of  another,  and  sold 
them  or  used  them  without  the  consent  of  the  owner,  or  refused  to  deliver  them 
when  demanded.  The  injury  lies  in  the  conversion:  for  any  man  may  take  the 
goods  of  another  into  possession,  if  he  finds  them;  but  no  finder  is  allowed  to  ac- 
quire a  property  therein,  unless  the  owner  be  forever  unknown:  (m)  and  there- 
fore he  must  not  convert  them  to  his  own  use,  which  the  law  presumes  him  to 
do,  if  he  refuses  to  restore  them  to  the  owner:  for  which  reason  such  refusal  alone 
is,  prima  fade,  sufficient  evidence  of  a  conversion. (n)  The  fact  of  the  find- 
ing, or  trover,  is  therefore  now  totally  immaterial:  for  the  plaintiff  needs  only 
to  suggest  (as  words  of  form)  that  he  lost  such  goods,  and  that  the  defendant 

ih)  F.  N.  B.  18&  (A  Co.  Litt  286.  (J)  Co.  Kntr.  im  Cro.  Jac.  48^ 

(fc)  Ck).  Litt.  895.  ^   (I)  Balk.  654. 

(m)  See  book  I,  ch.  8;  book  II,  oh.  1  and  26.  (n)  10  Rep.  66. 

(4)  In  an  action  of  detinue,  if  the  plaiDtiff  recovered,  and  the  subject  of  the  suit  possessed 
peculiar  value  so  that  a  recovery  of  the  damages  might  not  be  an  adequate  remedy,  the 
court  of  equity  sometimes  interfered  to  compel  specific  delivery;. but  this  is  now  unneces- 
sary, as  the  courts  of  common  law  possess  the  same  power  under  the  common  law  proce- 
dure act  of  1854. 

(5)  Wager  of  law  was  abolished  by  statute  8  and  4  Wm.  IV,  c.  42,  s.  18,  and  since  then 
the  action  of  detinue  is  said  to  be  brought  more  frequently  than  formerly.  For  curious  his- 
torical information  regarding  Wa^cr  of  Law,  see  Superstition  and  Force,  by  H.  C.  Lea. 

(6)  As  to  the  meaning  of  conversion,  see  Burroughes  v.  Bayne.  5  H.  and  N.,  296;  Pillott  v. 
Wilkinson,  2  H.  and  C.,  72;  Thompson  v.  Currier,  24  N.  U..  237;  Adams  v.  McGlinchy,  Od 
Me.,  633;  Ireland  v.  Horseman,  65  Mo.,  61;  Laverty  v.  Snethen,  68  N.  Y.,  622;  Haas  v. 
Damon,  9  Iowa,  589;  Dudley  v.  Abner,  62  Ala.,  572;  Eslow  v.  Mitchell,  26  Mich.,  500; 
Millar  v.  Allen,  10  R  L,  49. 
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fonnd  them:  and  if  he  proves  that  the  ^oods  are  his  property,  and  that  the 
defendant  had  them  in  his  possession,  it  is  sufficient,  oat  a  conyersion  mast 
be  folly  proved:  and  then  in  this  action  the  plaintiff  shall  recover  damages, 
equal  to  the  value  of  the  thing  converted,  but  not  the  thing  itself:  which  noth- 
ing will  recover  but  an  action  of  detinue  or  replevin. 

*Ab  to  the  damage  that  may  be  offered  to  things  personal,  while  in  piroi 
the  possession  of  the  owner,  as  hunting  a  man's  deer,  shooting  his  do^,  ^  -■ 
poisoning  his  cattle,  or  in  anywise  taking  from  the  value  of  any  of  his  chattels, 
or  making  them  in  a  worse  condition  than  before,  these  are  injuries  too  obvious 
to  need  explication.  I  have  only  therei^ore  to  mention  the  remedies  given  by* 
the  law  to  redress  them,  which  are  in  two  shapes;  by  action  of  treepaee  vi  et 
artniSy  where  the  act  is  in  itself  immediately  injurious  to  another's  property, 
and  therefore  necessarily  accompanied  with  some  de^ee  of  force;  and  by 
special  action  on  the  caee^  where  the  act  is  in  itself  indifferent,  and  the  injury 
onlv  eoneequenticUy  and  therefore  arising  without  any  breach  of  the  peace.  In 
both  of  which  suits  the  plaintiff  shall  recover  damages,  in  proportion  to  the 
injury  which  he  proves  that  his  property  has  sustained!  And  it  is  not  material 
woetner  the  damage  be  done  by  the  defendant  himself,  or  his  servants  by  his 
direction;  for  the  action  will  lie  against  the  master  as  well  as  the  servant. (o) 
And,  if  a  man  keeps  a  dog  or  other  brute  animal,  used  to  do  mischief,  as  by 
worrying  sheep,  or  the  like,  the  owner  must  answer  for  the  consequences,  if  he 
knows  of  such  evil  habit.  (/>)  (7) 

IL  Hitherto  of  injuries  affecting  the  right  of  things  personal,  in  paseeeeion. 
We  are  next  to  consider  those  which  regard  things  in  action  only;  or  such 
rights  as  are  founded  on,  and  arise  from,  contracte;  the  nature  and  several 
divisions  of  which  were  explained  in  the  preceding  volume.  (^)  The  violation, 
or  non-performance,  of  these  contracts  might  be  extended  into  as  great  a  vari- 
ety of  wrongs,  as  the  rights  which  we  then  considered;  but  I  shall  now  con- 
sider them  m  a  more  comprehensive  view,  by  here  making  only  a  twofold 
division  of  contracts;  viz.,  contracts  exprees^  and  contracts  implied;  and  point- 
ing out  the  injuries  that  arise  from  the  violation  of  each,  with  their  respective 
remedies. 

Express  contracts  include  three  distinct  species;  debts,  covenants,  and 
promises. 

*1.  The  legal  acceptation  of  debt  is,  a  sum  of  money  due  by  certain  r^^r^i 
and  express  agreement:  as,  by  a  bond  for  a  determinate  sum;  a  bill  or  I-  -I 
note;  a  special  bargain ;  or  a  rent  reserved  on  a  lease;  where  the  quantity  is 
fixed  and  specific,  and  does  not  depend  upon  any  subsequent  valuation  to  settle 
it.  The  non-payment  of  these  is  an  injury,  for  which  the  proper  remedy  is  by 
action  of  debt,  (r)  to  conipel  the  performance  of  the  contract  and  recover  the 
8peci£cal  sum  due.  (s)  This  is  the  shortest  and  surest  remedy;  particularly 
where  the  debt  arises  upon  a  specialty,  that  is,  upon  a  deed  or  instrument 
under  seal.  So  also,  if  I  verbally  agree  to  pay  a  man  a  certain  price  for  a 
certain  parcel  of  goods,  and  fail  in  the  periormance,  an  action  of  debt  lies 
against  me;  for  this  is  also  a  determinate  contract:  but  if  I  agree  for  no  settled 
price,  I  am  not  liable  to  an  action  of  debt,  but  a  special  action  on  the  case, 
according  to  the  nature  of  my  contract.  And  indeed  actions  of  debt  are  now 
seldom  brought  but  upon  special  contracts  under  seal;  wherein  the  sum  due  is 
dearly  and  precisely  expressed:  for,  in  case  of  such  an  action  upon  a  simple 

(o)  Not*!  Kaz.  o.  44.  (p)  Cro.  Car.  864, 487.  (g)  See  book  II,  eh.  80. 

(r)  F.  N.  a  119.  (0)  See  Appendix,  No.  UI,  1 1. 

(7)  See  Brown  V.  Giles,  IC.&P.,  118;  VanLeuven  v.  Lyke,  4Denlo,  127;  8.  C,  IN.  T., 
615;  Hinckley  T.  EmerBon,  4  Cow.,  851;  8.  C,  15  Am.  Dec,  888;  Durden  y.  Barnett,  7 
Ala.,  169;  Eeightllnger  v.  Egan,  65  III,  285;  8.  C,  75  111.,  141;  Earr  y.  Parks,  44  Cal.,  46; 
Campbell  y.  Brown,  19  Penn.  St.,  859;  Murray  y.  Young,  13  Bush.,  887;  Marsh  y.  Jones, 
%1  Vt,  878;  Cockerham  y.  Nixan,  11  Ired.,  269:  Hewes  y.  McNamara,  106  Mass.,  281; 
Arnold  y.  Norton,  25  Conn.,  92;  Meredith  y.  Reed,  26  Ind.,  884. 
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oontraoty  the  plaintiff  labours  under  two  difficulties.  First,  the  defendant  has 
here  the  same  advantage  as  in  an  action  of  detinuey  that  of  waging  his  law,  or 
purging  himself  of  the  debt  by  oath,  if  he  thinks  proper,  {t)  Secondly,  in  an 
action  of  debt  the  plaintiff  must  prove  the  whole  debt  he  claims,  or  recover 
nothing  at  all.  For  the  debt  is  one  single  cause  of  action,  fixed  and  deter- 
mined; and  which,  therefore,  if  the  proof  varies  from  the  claim,  cannot  be 
looked  upon  as  the  same  contract  whereof  the  performance  is  sued  for.  If, 
therefore,  I  bring  an  action  of  debt  for  30^.,  I  am  not  at  liberty  to  prove  a 
debt  of  20/.  and  recover  a  verdict  thereon;  (u)  any  more  than  if  I  bring  an 
action  of  detinue  for  a  horse,  I  can  thereby  recover  an  ox.  For  I  fail  in  the 
proof  of  that  contract,  which  my  action  or  complaint  has  alleged  to  be  specific, 
express,  and  determinate.  But  in  an  action  on  the  case,  on  what  is  called  an 
indebitatua  assumpeit^  which  is  not  brought  to  compel  a  specific  performance 
r*l55l  ^^  ^^^  contract,  but  to  recover  damages  for  its  *non-performance,  the 
^  ■■  implied  asaumpsit^  and  consequently  the  damages  for  the  breach  of  it, 
are  in  their  nature  indeterminate;  and  will  therefore  adapt  and  proportion 
themselves  to  the  truth  of  the  case  which  shall  be  proved,  without  being  con- 
fined to  the  precise  demand  stated  in  the  declaration.  For  if  ant/  debt  be 
proved,  however  less  than  the  sum  demanded,  the  law  will  raise  a  promise 
pro  tantOy  and  the  damages  will  of  course  be  proportioned  to  the  actual  debt. 
So  that  I  may  declare  that  the  defendant,  being  indebted  to  me  in  30/.  under- 
took or  promised  to  pay  it,  but  failed;  and  lay  my  damages  arising  from  such 
failure  at  what  sum  I  please;  and  the  jury  will,  according  to  the  nature  of  my 
proof,  allow  me  either  the  whole  in  damages,  or  any  inferior  sum.  And  even 
m  actions  of  debty  where  the  contract  is  proved  or  admitted,  if  the  defendant 
can  show  that  he  has  discharged  any  part  of  it,  the  plaintiff  shall  recover  the 
residue,  (v) 

The  form  of  the  writ  of  debt  is  sometimes  in  the  debet  and  detinet,  and 
sometimes  in  the  detinet  only:  that  is,  the  writ  states,  either  that  the  defendant 
owes  and  unjustly  detains  the  debt  or  thing  in  question,  or  only  that  he  un- 
justly detains  it.  It  is  brought  in  the  debet  as  well  as  detinet,  when  sued  by 
one  of  the  original  contracting  parties  who  personally  gave  the  credit,  against 
the  other  who  personally  incurred  the  debt,  or  against  his  heirs,  if  they  are 
bound  to  the  payment;  as  by  the  obligee  against  the  obligor,  the  landlord 
against  the  tenant,  Ac.  But,  if  it  be  brought  by  or  against  an  executor  for 
debt  due  to  or  from  the  testator,  this  not  being  his  own  debt,  shall  be  sued  for 
in  the  detinet  only,  {to)  So  also  if  the  action  be  for  goods,  for  corn,  or  a  horse, 
the  writ  shall  be  in  the  detinet  only;  for  nothing  but  a  sum  of  money,  for 
which  I  (or  my  ancestors  in  my  name)  have  personally  contracted,  is  properly 
considered  as  my  debt.  And  indeed  a  writ  of  debt  in  the  detinet  only,  for  goods 
and  chattels,  is  neither  more  nor  less  than  a  mere  writ  of  detinue;  and  is  fol- 
lowed by  the  very  same  judgment,  (x) 

2.  A  covenant  also  contained  in  a  deed,  to  do  a  direct  act  or  to  omit  one,  is 
another  species  of  express  contracts,  the  violation  or  breach  of  which  is  a  civil 
injury.  As  if  a  man  covenants  to  be  at  York  by  such  a  day,  or  not  to  exercise 
r*i5Al  ^  *trade  in  a  particular  place,  and  is  not  at  York  at  the  time  appointed, 
*  -I  or  carries  on  his  trade  in  the  place  forbidden,  these  are  direct  breaches 
of  his  covenant;  and  may  be  perhaps  greatly  to  the  disadvantage  and  loss  of 
the  covenantee.  The  remedy  for  this  is  by  a  writ  of  covenant;  (y)  which 
directs  the  sheriff  to  command  the  defendant  generally  to  keep  his  covenant 
with  the  plaintiff  (without  specifying  the  nature  of  the  covenant),  or  show 
good  cause  to  the  contrary;  and  if  he  continues  refractory,  or  the  covenant  is 
already  so  broken  that  it  cannot  now  be  specifically  performed,  then  the  subse- 
quent proceedings  set  forth  with  precision  the  covenant,  the  breach  and  the  loss 
which  has  happened  thereby;  whereupon  the  jury  will  give  damages  in  pro- 

«)  4  Rep.  94.  (It)  Bro.  Ijey  oager,  98.    Dyer,  219.    2  Roll.  Abr.  700.    1  Sbow.  215. 

<v)  1  RoU.  Bep.  2S7.    Salk.  6M.  (w,  F.  N.  B.  119.  (x)  Bast.  Entr.  174.  (y)  F.  N.  a  141 
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portion  to  the  injniy  sustained  hj  the  plaintlfiF,  and  occasioned  by  such  breach 
of  the  defendant's  contract. 

There  is  one  species  of  covenant  of  a  different  nature  from  the  rest;  and  that 
is  a  covenant  real,  to  convey  or  dispose  of  lands,  which  seems  to  be  partly  of 
a  personal  and  partly  of  a  real  nature,  (z)  For  this  the  remedy  is  by  a  special 
writ  of  covenant,  for  a  specific  performance  of  the  contract  concerning  certain 
lands  particularly  described  in  the  writ.  It  therefore  directs  the  sheriff  to 
command  the  defendant,  here  called  the  deforciant,  to  keep  the  covenant  made 
between  the  plaintiff  and  him  concerning  the  identical  lands  in  question;  and 
upon  this  process  it  is  that  fines  of  land  are  usuallv  levied  at  common  law,  (a) 
the  plaintiff  or  person  to  whom  the  fine  is  levied,  bringing  a  writ  of  covenant, 
in  which  he  suggests  some  agreement  to  have  been  made  oetween  him  and  the 
<leforciant,  touching  those  particular  lands,  for  the  completion  of  which  he 
brings  this  action.  And  for  the  end  of  this  supposed  difference,  the  fine,  or 
JincUis  Concordia  is  made,  whereby  the  deforciant  (now  called  the  cognizor)  ac- 
knowledges the  tenements  to  be  the  right  of  the  plaintiff,  now  called  the 
•cognizee.  And,  moreover,  as  leases  for  years  were  formerly  considered  only 
as  contracts  {b)  or  covenants  for  the  enjoyment  of  rents  and  profits,  and  not 
as  the  conveyance  '*'of  any  real  interest  in  the  land,  the  ancient  remedy  r«i  r^^i 
for  the  lessee,  if  ejected,  was  by  a  writ  of  covenant  against  the  lessor,  I-  -I 
to  recover  the  term  (if  in  being)  and  damages  in  case  the  ouster  wiis  com- 
mitted by  the  lessor,  himself:  or  if  th^  term  was  expired,  or  the  ouster  was 
committed  by  a  stranger,  claiming  by  an  elder  title,  then  to  recover  damages 
only,  (c) 

No  person  could  at  common  law  take  advantage  of  any  covenant  or  condi- 
tion, except  such  as  were  parties  or  privies  thereto;  and,  of  course,  no  grantee 
or  assignee  of  any  reversion  or  rent.  To  remedy  which,  and  more  effectually 
to  secure  to  the  king's  grantees  the  spoils  of  the  monasteries  then  newly  dis- 
solved, the  statute  32  Hen.  VIII,  c.  34,  gives  the  assignee  of  a  reversion  (after 
notice  of  such  assignment)  {d)  the  same  remedies  against  the  particular  ten- 
ant, by  entry  or  action,  for  waste  or  other  forfeitures,  non-payment  of  rent, 
and  non-performance  of  conditions,  covenants  and  agreements,  as  the  assignor 
himself  might  have  had;  and  makes  him  equally  liable,  on  the  other  hand,  for 
acts  agreed  to  be  performed  by  the  assignor,  except  in  the  case  of  warranty. 

3.  A  promise  is  in  the  nature  of  a  verbal  covenant,  and  wants  nothing  but 
the  solemnity  of  writing  and  sealing  to  make  it  absolutely  the  same.  If, 
therefore,  it  be  to  do  any  explicit  act,  it  is  an  express  contract,  as  much  as  any 
covenant;  and  the  breach  of  it  is  an  equal  injury.  The  remedy,  indeed,  is  not 
exactly  the  same:  since,  instead  of  an  action  of  covenant,  there  only  lies  an 
action  upon  the  case,  for  what  is  called  the  assumpsit  or  undertaking  of  the 
<lefendant;  the  failure  of  performing  which  is  the  wrong  or  injury  done  to  the 

Claintiff,  the  damages  whereof  a  jury  are  to  estimate  and  settle.  As,  if  a 
iiilder  promises,  undertakes,  or  assumes  to  Caius,  that  he  will  build  and  cover 
his  house  within  a  time  limited,  and  fails  to  do  it;  Caius  has  an  action  on  the 
case  against  the  builder,  for  this  breach  of  his  express  promise,  undertaking,  or 
assumpsit;  and  shall  recover  a  pecuniary  satisfaction  for  the  injury  sustained 
by  such  delay.  So  also  in  the  case  before-mentioned,  of  a  debt  by  simple  con- 
tract if  the  debtor  promises  to  pay  it  and  does  not,  this  breach  of  promise  en- 
titles the  creditor  to  his  action  on  the  case,  instead  of  being  driven  to  an  action 
of  debt,  (e)  Thus  likewise  a  promissory  note,  or  note  of  hand  not  under  seal,  to 
pay  money  at  a  day  certain,  is  an  express  assumpsit ;  and  the  payee  at  common 
law,  or,  by  custom  and  act  of  parliament,  the  indorsee  (/),  may  recover  the  value 
of  the  note  in  damages,  if  it  remains  unpaid.  Some  agreements,  indeed,  though 
never  so  expressly  made,  are  deemed  of  so  important  a  nature,  that  they  ought 
not  to  rest  in  verbal  promise  only,  which  cannot  be  proved  but  by  the  memory 

(«r)  Hal.  on  F.  N.  B.  146.  (a)  See  book  n,  ch.  SI.  W)  Thid.  9. 

(c)  Bro.  Abr.  t.  cove^iant,  83.     P.  N.  B.  145.  (d)  Co.  TJtt.  215.     Moor.  »76.    Cro.  Jaa  47«. 

\fi)  4  Bep.  94.  (/)  See  book  II,  ch.  80. 
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(whicli  sometimes  will  induce  the  perjury)  of  witnesses.  To  prevent  which 
the  statute  of  frauds  and  perjuries,  20  Car.  II,  c.  3,  enacts,  that  in  the  five 
r*ifia1  *^<>^lo^ii^S  cases  no  verbal  promise  shall  be  sufficient  to  ground  an  action 
*-  ■■  upon,  but  at  the  least  some  note  or  memorandum  of  it  shall  be  nukde 
in  writing,  and  signed  by  the  party  to  be  charged  therewith:  1.  Where  an 
executor  or  administrator  promises  to  answer  damages  out  of  his  own  estate. 
2.  Where  a  man  nndertakes  to  answer  for  the  debt,  default  or  miscarriage  of 
another.  3.  Where  any  agreement  is  made  upon  consideration  of  mamage. 
4.  Where  any  contract  or  sale  is  made  of  lands,  tenements,  or  hereditaments, 
or  any  interest  therein.  5.  And  lastly,  where  there  is  any  agreement  that  is 
not  to  be  performed  within  a  year  from  the  making  thereof.  In  all  these 
cases  a  mere  verbal  assumpsit  is  void.  (8) 

From  these  express  contracts  the  transition  is  easy  to  those  that  are  only  tm- 
plied  by  law.  Which  are  such  as  reason  and  justice  dictate,  and  which  there- 
fore the  law  presumes  that  every  man  has  contracted  to  perform;  and  upon  this 
? resumption  makes  him  answerable  to  such  persons  as  suffer  by  his  non*per^ 
ormance. 

Of  this  nature  are,  first,  such  as  are  necessarily  implied  by  the  fundamental 
constitution  of  government,  to  which  every  man  is  a  contracting  party.  And 
thus  it  is  that  every  person  is  bound  and  hath  virtually  agreed  to  pay  such 
particular  sums  of  money  as  are  charged  on  him  by  the  sentence,  or  assessed  by 
the  interpretation  of  the  law.  For  it  is  a  part  of  the  original  contract,  entered 
into  by  all  mankind  who  partake  the  benefits  of  society,  to  submit  in  all  points 
to  the  municipal  constitutions  and  local  ordinances  of  that  state,  of  which  each 
individual  is  a  member.  Whatever,  therefore,  the  laws  order  any  one  to  pay, 
that  becomes  instantly  a  debt,  which  he  hath  before-hand  contracted  to  dis- 
charge. And  this  implied  agreement  it  is,  that  gives  the  plaintiff  a  right  to 
institute  a  second  action,  founded  merely  on  the  general  contract,  in  order  to 
recover  such  damages,  or  sum  of  money,  as  are  assessed  by  the  jury  and  ad- 
judged by  the  court  to  be  due  from  the  defendant  to  the  plaintiff  in  any  form- 
er action.  So  that  if  he  hath  once  obtained  a  judgment  against  another  for  a 
r*l50l  ^^^^^^  ^^™f  ^^^  neglects  to  take  out  execution  nhereupon,  he  may 
^  J  afterwards  bring  an  action  of  debt  upon  this  judgment, (</)  and  shall 
not  be  put  upon  the  proof  of  the  original  cause  of  action;  but  upon  showing 
the  judt^ment  once  obtained,  still  in  full  force,  and  yet  unsatished,  the  law 
immediately  implies,  that  by  the  original  contract  of  society  the  defendant 
hath  contracted  a  debt,  and  is  bound  to  pay  it.  This  method  seems  to  have 
been  invented,  when  real  actions  were  more  in  use  than  at  present,  and  dam- 
ages were  permitted  to  be  recovered  thereon;  in  order  to  have  the  benefit  of  a 
writ  of  capias  to  take  the  defendant's  body  in  execution  for  those  damages, 
which  process  was  allowable  in  an  action  of  debt  (in  consequence  of  the  statute 
25  Edw.  Ill,  c.  17),  but  not  in  an  action  real.  Wherefore,  since  the  disuse  of 
those  real  actions,  actions  of  debt  upon  judgments  in  personal  suits  have  been 
pretty  much  discountenanced  by  the  courts,  as  being  generally  vexatious  and 
oppressive  by  harassing  the  defendant  with  the  costs  of  two  actions  instead  of 
one. 

On  the  same  principle.it  is  (of  an  implied  original  contract  to  submit  to  the 
rules  of  the  community  whereof  we  are  members),  that  a  forfeiture  imposed 
by  the  by-laws  and  private  ordinances  of  a  corporation  upon  any  that  belong 
to  the  body,  or  an  amercement  set  in  a  conrt-leet  or  court-baron  upon  any  of 

I  Of)  Rol.  Abr.  000,  001. 

i  (8)  The  substance  of  the  statute  of  frauds  and  perjuries  has  been  re-enacted  in  the  several 
American  states,  and  the  decisions  under  it  have  been  too  numerous  to  admit  of  their  being 
analyzed  or  even  mentioned  by  name  here.  The  reader  must  therefore  be  referred  to  the 
several  treatises  on  contracts  for  such  explanation  and  application  of  the  statute  as  have 
,been  made  by  the  courts,  and  to  the  works  on  equity  jurisprudeace  for  such  relief  as  equity 
.can  afford  when  contracts  which  should  be  in  writing  are  allowed  to  rest  in  oral  agreement 
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the  suitors  to  the  court  (for  otherwise  it  will  not  be  binding), (A)  immediately 
create  a  debt  in  the  eye  of  the  law:  and  such  forfeiture  or  amercement,  if 
unpaid,  work  an  injury  to  the  party  or  parties  entitled  to  receive  it,  for  which 
the  remedy  is  by  action  of  debt.(i) 

*The  same  reason  may  with  equal  justice  be  applied  to  all  penal  r«|g/)-| 
statutes,  that  is,  such  acts  of  parliament  whereby  a  forfeiture  is  in-  ^  -■ 
flicted  for  transgressing  the  provisions  therein  enacted.  The  party  offending 
is  here  bound  by  the  fundamental  contract  of  society  to  obey  the  directions  ot 
the  legislature,  and  pay  the  forfeiture  incurred  to  such  persons  as  the  law  re- 
quires. The  usual  application  of  this  forfeiture  is  either  to  the  party  aggrieved, 
or  else  to  any  of  the  King's  subjects  in  general.  Of  the  same  sort  is  the  for- 
feiture inflicted  by  the  statute  of  Winchester  {k)  (explained  and  enforced  by 
several  subsequent  statutes)  (^  upon  the  hundred  wherein  a  man  is  robbed, 
which  is  meant  to  oblige  the  nundredors  to  make  hue  and  cry  after  tlie  felon; 
for  if  they  take  him  they  stand  excused.  But  otherwise  the  party  robbed  is 
entitled  to  prosecute  them  by  a  special  action  on  the  case  for  damages  equiva- 
lent to  his  loss.  And  of  the  same  nature  is  the  action  given  by  statute  9  Geo. 
I,  c.  22,  commonly  called  the  black  act,  against  the  inhabitants  of  any  hun- 
dired,  in  order  to  make  satisfaction  in  damages  to  all  persons  who  have  suffered 
by  the  offences  enumerated  and  made  felony  by  that  act.  But  more  usually 
these  forfeitures  created  by  statute  are  given  at  large  to  any  common  inform- 
er; or,  in  other  words,  to  any  such  person  or  persons  as  will  sue  for  the  same: 
and  hence  such  actions  are  called  popular  actions,  because  they  are  given  to 
the  people  in  general,  {m)  Sometimes  one  part  is  given  to  the  king,  to  the 
poor,  or  to  some  public  use,  and  the  other  part  to  the  informer  or  prosecutor: 
and  then  the  suit  is  called  a  qui  tarn  action,  because  it  is  brought  by  a  person 
^^qui  tarn  pro  domino  rege^  Ac,  quam  prose  ipso  in  hoc  parte  sequitur.^^  If  the 
king, therefore,  himself  commences  this  suit,  he  shall  have  the  whole  f oi'f  eiture.  (n) 
Bat  if  any  one  hath  beeun  a  qui  tarn,  or  popular  action,  no  other  person  can 
pursue  it:  and  the  verdict  passed  upon  the  defendant  in  the  first  suit  is  a  bar 
to  all  others,  and  conclusive  even  to  the  king  himself.  This  has  frequently 
occasioned  offenders  to  procure  their  own  friends  to  begin  a  suit,  in  order  to 
forestal,  and  prevent  other  actions:  which  practice  is  in  some  measure  pre- 
vented by  a  statute  made  in  the  reign  of  a  very  sharp-sighted  prince  in  penal 
laws,  4  Hen.  VII,  c.  20,  which  enacts  that  no  recovery,  otherwise  than  by  ver- 
dict, obtained  by  collusion  in  an  action  popular,  shall  be  a  bar  to  any  other 
action  prosecuted  bona  fide.  A  provision  that  seems  borrowed  from  *the  r*i  gj -i 
rule  of  the  Roman  law,  that  if  a  person  was  acquitted  of  any  accusa-  ^  ^ 
tion,  merely  by  the  prevarication  of  the  accuser,  a  new  prosecution  might  be 
commenced  against  him.  (o) 

A  second  class  of  implied  contracts  are  such  as  do  not  arise  from  the  express 
determination  of  any  court,  or  the  positive  direction  of  any  statute;  but  from 
natural  reason  and  the  just  construction  of  law.  Which  class  extends  to  all 
presumptive  undertakings  or  assumpsits/  which  though  never  perhaps  actually 
made,  yet  constantly  arise  from  this  general  implication  and  intendment  of 
the  courts  of  judicature  that  every  man  bath  engaged  to  perform  what  his 
duty  or  justice  requires.    Thus, 

1.  If  I  employ  a  person  to  transact  any  business  for  me,  or  perform  any  work, 
the  law  implies  that  I  undertook  or  assumed  to  pay  him  so  much  as  his  labour 
deserved.  And  if  I  neglect  to  make  him  amends,  he  has  a  remedy  for  this 
injury  by  bringing  his  action  on  the  case  upon  this  implied  assumpsit;  wherein 
he  is  at  liberty  to  suggest  that  I  promised  to  pay  him  so  much  as  he  reasonably 
deserved,  and  then  to  aver  that  his  trouble  was  really  worth  such  a  particular 
sum,  which  the  defendant  has  omitted  to  pay.  But  this  valuation  of  his 
trouble  is  submitted  to  the  determination  of  a  jury;  who  will  assess  such  a  sum 

(h)  Law  of  Nisi  prlus,  187.  (0  &  Rep.  64.    Hob.  200. 

he)  IS  Edw.  I,  c.  1.  (0  S7  Elli.  a  18.    89  Ch.  II,  c.  7.    6  Qeo.  II,  e.  16.    S8  Geo.  II,  a  SI 

(M)  See  book  n,  ch.  89.  (n)  8  Hawk.  P.  C.  268.  (o)  F/.  47,  U.  S. 
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in  damages  as  they  think  he  really  merited.  This  is  called  an  cusumpaU  on  a 
quantum  meruit. 

2.  There  is  also  an  implied  assumpsit  on  a  quantum  valebcU,  which  is  very 
similar  to  the  former,  being  only  where  one  takes  np  goods  or  wares  of  a 
tradesman,  without  expressly  agreeing  for  the  price.  There  the  law  concludes 
that  both  parties  did  intentionally  agree,  that  the  real  yalue  of  the  ^oods 
should  be  paid;  and  an  action  on  the  case  may  be  brought  accordingly,  if  the 
vendee  renises  to  pay  that  value. 

r*iA2l  *^'  '^  ^^^^^  species  of  implied  assumpsits  is  when  one  has  had  and 
^  -I  received  money  belonging  to  another,  without  any  valuable  considera- 
tion given  on  the  receiver's  part:  for  the  law  construes  this  to  be  money  had 
and  received  for  the  use  of  the  owner  only;  and  implies  that  the  person  so 
receiving  promised  and  undertook  to  account  for  it  to  the  true  proprietor. 
And  if  he  unjustly  detains  it,  an  action  on  the  case  lies  against  him  for  the 
breach  of  such  implied  promise  and  undertaking;  and  he  will  be  made  to  repay 
the  owner  in  damages,  equivalent  to  what  he  has  detained  in  violation  of  such 
his  promise.  This  is  a  very  extensive  and  beneficial  remedy,  applicable  to 
almost  every  case  where  the  defendant  has  received  money  which  ex  cequo  ei 
bono  he  ought  to  refund.  It  lies  for  money  paid  by  mistake,  or  on  a  consider- 
ation which  happens  to  fail,  or  through  imposition,  extortion,  or  oppression,  or 
where  any  undue  advantage  is  taken  of  the  plaintiff's  situation,  (o) 

4.  Where  a  person  has  laid  out  and  expended  his  own  money  for  the  use  of 
another,  at  his  request,  the  law  implies  a  promise  of  repayment,  and  an  action 
will  lie  on  this  assumpsit  { q) 

5.  Likewise,  fifthly,  upon  a  stated  account  between  two  merchants,  or  other 
persons,  the  law  implies  that  he  against  whom  the  balance  appears  has  engaged 
to  pay  it  to  the  other;  though  there  be  not  any  actual  promise.  And  from  this 
implication  it  is  frequent  for  actions  on  the  case  to  be  brought,  declaring  that 
the  plaintiff  and  defendant  had  settled  their  accounts  together,  insimul  compu^ 
tassent  (which  gives  name  to  this  species  of  assumpsit),  and  that  the  defendant 
engaged  to  pay  the  plaintiff  the  balance,  but  has  since  neglected  to  do  it.  But 
if  no  account  has  been  made  up,  then  the  legal  remedy  is  by  bringing  a  writ 
of  account,  de  computo  ;{r)  commanding  the  defendant  to  render  a  just  account 
r*163l  ^^  ^^^  plaintiff,  *or  show  the  court  good  cause  to  the  contrary.  In  this 
^  -I  action  if  the  plaintiff  succeeds,  there  are  two  judgments  :  the  first  is, 
that  the  defendant  do  account  {quod  computet)  before  auditors  appointed  by 
the  court;  and,  when  such  account  is  finished,  then  the  second  judgment  is, 
that  he  do  pay  the  plaintiff  so  much  as  he  is  found  in  arrear.  This  action  by 
the  old  common  law,  (s)  lay  only  against  the  parties  themselves,  and  not  their 
executors,  because  matters  of  account  rested  solely  on  their  own  knowledge. 
But  this  defect,  after  many  fruitless  attempts  in  parliament,  was  at  last 
remedied  by  statute  4  Ann.  c.  16,  which  gives  an  action  of  account  against  the 
executors  and  administrators.  (0)  But,  however,  it  is  found  by  experience 
that  the  most  ready  and  effectual  way  to  settle  these  matters  of  account  is  by 
bill  in  a  court  of  equity,  where  a  discovery  may  be  had  on  the  defendant's 
oath,  without  relying  merely  on  the  evidence  which  the  plaintiff  may  be  able 
to  produce.  Wherefore  actions  of  account  to  compel  a  man  to  bring  in  and 
settle  his  accounts,  are  now  very  seldom  used ;  though  when  an  account  is  once 
stated,  nothing  is  more  common  than  an  action  upon  the  implied  assumpsit  to 
pay  the  balance. 

(p)  Burr.  lOlS.  (g)  Garth.  448.    SKeb.Q9.  (r)  F.  N.  &  lit.  («)  Co.  Litt.  90. 

(9)  And  by  statute  3  and  4  Wm.  FV,  c  42,  an  action  may  be  maintained  by  or  against 
the  personal  represeatatives  of  any  person  deceased,  for  any  wrong  committed  by  or  against 
hhn,  in  respect  of  property,  real  or  personal,  within  six  calendar  months  before  such  per- 
son's death,  and  any  damages  recovered  against  such  representatives  are  made  payable  in 
the  regular  order  of  administration. 
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0.  The  last  olasB  of  contraotSy  implied  by  reason  and  construction  of  law, 
arises  upon  this  sapposition,  that  every  one  who  undertakes  any  office,  employ* 
menty  trust  or  duty,  contracts  with  those  who  employ  or  entrust  him,  to  per* 
form  it  with  integrity,  diligence,  and  skill.  And,  if  by  his  want  of  either  of 
those  qualities  any  injury  accrues  to  individuals,  they  have  therefor  their 
remedy  in  damages  by  a  special  action  on  the  case.  A  few  instances  will  fully 
illustrate  this  matter.  If  an  officer  oi  the  public  is  guilty  of  neglect  of  duty, 
or  a  palpable  breach  of  it,  of  non-feasance  or  of  misfeasance;  as,  if  the  sheriff 
does  not  execute  a  writ  sent  to  him,  or  if  he  wilfully  makes  a  false  return 
thereof;  in  both  these  cases  the  party  aggrieved  shall  have  an  action  on  the 
ecue,  for  damages  to  be  assessed  by  a  jury.(^)  If  the  sheriff  or  gaoler  suffers  a 
prisoner,  who  is  taken  upon  mesne  process,  (that  *is,  during  the  pend-  r^i  ^^i 
ency  of  a  suit)  to  escape,  he  is  liable  to  an  action  an  the  ease,  {u)  But  ^  ^ 
if,  after  judgment,  a  gaoler  or  a  sheriff  permits  a  debtor  to  escape,  who  is 
charged  in  execution  for  a  certain  sum;  the  debt  immediately  becomes  his  own, 
and  he  is  compellable  by  action  of  debt,  being  for  a  sum  liquidated  and  ascer- 
tained, to  satisfy  the  creditor  his  whole  demand:  which  doctrine  is  grounded 
(to)  on  the  equity  of  the  statutes  of  WestnL  2,  13  £dw.  I,  c.  11,  and  1  Ric.  II, 
a  12,  An  advocate  or  attorney  that  betray  the  cause  of  their  client,  or  being 
retained,  neglect  to  appear  at  the  trial,  by  which  the  cause  miscarries,  are 
liable  to  an  action  on  the  case,  for  a  reparation  to  their  injured  client,  (x)  (10) 
There  is  also  in  law  always  an  implied  contract  with  a  common  inn-kee])er,  to 
secure  his  guest's  goods  in  his  inn;  with  a  common  carrier,  or  bargemaster,  to 
be  answeri^le  for  the  goods  he  carries;  with  a  common  farrier,  that  he  shoes 
a  horse  well,  without  laming  him;  with  a  common  tailor,  or  other  workman, 
that  he  performs  his  business  in  a  workmanlike  manner;  in  which,  if  they  fail, 
an  action  on  the  case  lies  to  recover  damages  for  such  breach  of  their  general 
undertaking,  (y)  (11)  But  if  I  employ  a  person  to  transact  any  of  these  concerns, 
whose  common  profession  and  business  it  is  not,  the  law  implies  no  such  general 
undertaking,  but,  in  order  to  charge  him  with  damages,  a  special  agreement  is 
required.  Also,  if  an  inn-keeper,  or  other  victualler,  hangs  out  a  «ign  and 
opens  his  house  for  travellers,  it  is  an  Implied  engagement  to  entertain  all  per- 
sons who  travel  that  way;  and  upon  this  universal  assumpsit  an  action  on  the 
case  will  lie  against  him  for  damages,  if  he  without  good  reason  refuses  to 
admit  a  traveUer.  (z)  If  any  one  cheats  me  with  false  cards  or  dice,  or  by 
false  weights  and  measures,  or  by  selling  me  one  commodity  for  another,  an 
action  on  the  case  also  lies  against  him  for  damages,  upon  the  contract  which 
the  law  always  implies,  that  every  transaction  is  fair  and  honest,  (a) 

In  contracts  likewise  for  sales,  it  is  constantly  understood  that  the  seller  un- 
dertakes that  the  ^commodity  he  sells  is  his  own;  and  if  it  pi'O^^  r*i/>Ki 
otherwise,  an  action  on  the  case  lies  against  him,  to  exact  damages  for  *-        J 


I 


0  Moor.  451.    11  Rep.  W.   .  „     _  _    ^)  Cro.  Eils.  W5.  .  Oomb^OO. 


[if)  Bro.  Ahr,  I.  parUamenL  19.    S  Inst.  888.  («)  Finch,  L.  168. 

r)  IL  Bep.  61   1  Saund.  SUL  (s)  1  Ventr.  888.  (a)  lOBep.  66L 

(10)  There  is  no  implied  undertaking  on  the  part  of  an  attomoy,  solicitor,  or  counsellor, 
that  the  husiness  he  takes  charge  of  shall  he  successful,  or  that  his  advice  shall  always  be 
sound  and  reliable.  What  he  is  responsible  for  is  ordinary  skill,  diligence  and  care  in  the 
exercise  of  his  profession,  having  reference  to  the  nature  of  the  business  he  undertakes  to 
do:  Holmes  v.  Peck,  1  R  I.,  2&;  Miller  v.  Wilson,  24  Penn.  8t,  114;  Cox  v.  Sullivan, 
7  €hL,  144;  Clussman  v.  Merkel,  8  Bosw.,  403;  Walker  v.  Goodman,  21  Ala.,  641;  and  for 
any  failuie  to  exercise  these,  ah  action  on  the  case  may  be  maintained  by  his  client  against 
him.  For  the  rules  of  fairness  and  good  faith  which  the  law  requires  to  be  observed  in 
this  relation,  and  the  skill  required,  see  Leighton  v.  Sargent,  27  N.  H.,  460;  Howard  v. 
Gfover,  28  Ma,  97;  Holmes  v.  Peck,  1  R  L,  248;  Hallam  v.  Means,  82  111.,  879;  Long  v. 
Morrison,  14  Ind.,  595;  Craig  v.  Chambers,  17  Ohio  St,  258;  Heath  v.  Qlisan,  8  Ore.,  64. 

(11)  Upon  these  subjects,  which  are  very  broad,  and  embrace  cases  almost  infinite  in 
vuie^,  the  leader  will  of  course  consult  the  elementary  treatises  on  bailments,  earners, 
eontniets,  4b& 
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this  deceit.  In  contraots  for  provisionSy  it  is  always  implied  that  ihej 
wholesome;  and  if  they  be  not,  the  same  remedy  may  be  had.  Also  if  he, 
that  selleth  any  thing,  doth  apon  the  sale  warrant  it  to  be  good,  the  law 
annexes  a  tacit  contract  to  his  warranty,  that  if  it  be  not  so,  he  shall  make 
compensation  to  the  buyer;  else  it  is  an  injury  to  good  faith^  for  which  an 
action  on  the  case  will  lie  to  recover  damages,  (b)  The  warranty  must  be, 
tipon  the  $ale  ;  for  if  it  be  made  after,  and  not  at  tne  time  of  the  sale,  it  is  avoid 
warranty:  (o)  for  it  is  then  made  without  anv  consideration;  neither  does  the 
buyer  then  take  the  goods  upon  the  credit  of  the  vendor.  Also  the  warranty 
can  only  reach  to  things  in  being  at  the  time  of  the  warranty  made,  and  not  to  • 
things  tn  future  :  as,  that  a  horse  is  sound  at  the  buying  of  him,  not  that  he 
toUlae  sound  two  years  hence.  But  if  the  vendor  knew  the  goods  to  be  un- 
sound, and  hath  used  any  art  to  disguise  them,  {d)  or'  if  they  are  in  any  shape 
different  from  what  he  represents  them  to  be  to  the  buyer,  this  artifice  shall  oe 
equivalent  to  an  express  warranty,  and  the  vendor  is  answerable  for  their 
goodness.  A  general  warranty  will  not  extend  to  guard  against  defects  that 
are  plainly  ana  obviously  the  object  of  one's  senses,  as  if  a  horse  be  warranted 
perfect,  and  wants  either  a  tail  or  an  car,  unless  the  buyer  in  this  case  be  blind. 
out  if  cloth  is  warranted  to  be  of  such  a  length,  when  it  is  not,  there  an  action 
on  the  case  lies  for  damages;  for  that  cannot  be  discerned  by  sight,  but  only 
by  a  collateral  proof,  the  measuring  it.  (e)  Also  if  a  horse  is  warranted  souno, 
and  he  wants  the  sight  of  an  eye,  though  this  seems  to  be  the  object  of  one's 
senses,  yet  as  the  discernment  of  such  defects  is  frequently  matter  of  skill,  it 
hath  been  held  that  an  action  on  the  case  lieth  to  recover  damages  for  this 
imposition.  (/) 

Besides  the  special  action  on  the  case,  there  is  also  a  peculiar  remedy,  enti- 
r*166l  ^^^^  ^^  action  of  deceit,  (g)  to  give  damages  *in  some  particular  cases 
*-  -■  of  fraud,  (12)  and  principally  where  one  man  does  anv  thing  in  the 
name  of  another,  by  which  be  is  deceived  or  injured;  (A)  as  if  one  brings  an 
action  in  another's  name,  and  then  suffers  a  nonsuit,  whereby  the  plaintin  be- 
comes liable  to  costs:  or  where  one  obtains  or  suffers  a  fraudulent  recovery  of 
lands,  tenements,  or  chattels,  to  the  prejudice  of  him  that  hath  right.  As 
when  by  collusion  the  attorney  of  the  tenant  makes  default  in  a  real  action,  or 
where  tne  sheriff  returns  that  the  tenant  was  summoned  when  he  was  not  so,  and 
in  either  case  he  loses  the  land,  the  writ  of  deceit  lies  against  the  demandant,  and 
also  the  attorney  or  the  sheriff  and  his  officers;  to  annul  the  former  proceed- 
ings, and  recover  back  the  land.  U)  It  abo  lies  in  the  cases  of  warranty  before 
mentioned,  and  other  personal  iniuries  committed  contrary  to  good  faith  and 
honesty.  Uc)  But  an  action  an  the  oase^  for  damages,  in  the  nature  of  a  writ 
of  deceit^  is  more  usually  brought  upon  these  occasions.  U)  And  indeed  it  is 
the  only  (m)  remedy  for  a  lord  of  a  manor,  in  or  out  oi  ancient  demesne,  to 
reverse  a  fine  or  recovery  had  in  the  king's  courts  of  lands  lying  within  his 
jurisdiction;  which  would  otherwise  be  thereby  turned  into  n-ank  fee.  And 
this  may  be  brought  by  the  lord  against  the  parties  and  ceetuy  que  use  of  such 
fiine  or  recovery;  and  thereby  he  shall  obtain  judgment,  not  only  for  damages 
(which  are  usually  remitted),  but  also  to  recover  his  court,  and  jurisdiction 
over  the  lands,  and  to  annul  the  former  proceedings,  (n) 

Thus  much  for  the  non-performance  of  contracts  express  or  implied;  which 
indades  every  possible  injury  to  what  is  by  far  the  most  considerable  species 
of  personalproperty,  vix. :  that  which  consists  in  action  merely,  and  not  in  pos- 
session. Which  finishes  our  inquiries  into  such  wrongs  as  may  be  offerea  to 
personal  property,  with  their  several  remedies  by  suit  or  action. 

ib)  F.  N.  a  ML  (c)  Flneh,  L.  ISA. 

(cQSBoU.  BmkS.       (0)  Flnoh,  L.  180.       (/ )8alk.  tU.        <0)  F.  N.  &  K.        (A)  Lawof  nMjpH«ib8QL 

ffiSooUi^raaraotioiiA^SSl.    Bast. Entr. tU, Stt.   8ee|MM«)6l  ^F.N.B.W. 

(^  Booth,  S68L    Oo.Bntr.a  (m)8LeT.419.  W  But.  E&tr.  100,  b.    8LeT.4lfi.    Latw.  711, 748. 

(IB)  This  particular  action  is  abolished;  an  action  on  the  case  being  now  the  sobstitiita. 
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CHAPTER  X. 

OF  INJURIES  TO  REAL  PROPERTY;  AND  FIRST  OP 
DISPOSSESSION,  OR  OUSTER  OF  THE  FREEHOLD. 

I  coicx  DOW  to  consider  such  inJtirieB  as  affect  that  species  of  property  which 
the  laws  of  England  have  denominated  real;  as  being  of  a  more  substantial  and 
permanent  nature  than  those  transitory  rights  of  which  personal  chattels  are 
the  object. 

Beu  injuries,  then,  or  injuries  affecting  real  rights,  are  principally  six;  1. 
Ouster;  2.  Trespass;  3.  Nuisance;  4.  Waste;  5.  Subtraction;  6.  Disturbance. 

Ouster,  or  dispossession,  is  a  wrong  or  injury  that  carries  with  it  the  amotion 
of  possession :  for  thereby  the  wrong-doer  gets  into  the  actual  occupation  of 
the  land  or  hereditament,  and  obliges  him  that  hath  a  right  to  seek  his  legal 
remedy,  in  order  to  gain  possession,  and  damages  for  the  injuries  sustained. 
And  such  ouster,  or  dispossession,  may  either  be  of  the  freeholdy  or  of  chcUtels 
reaiL  Ouster  of  the  freehold  is  effected  by  one  of  the  following  methods:  1. 
Abatement;  2.  Intrusion;  3.  Disseisin;  4.  Discontinuance;  6.  Deforcement. 
All  of  which  in  their  order,  and  afterwards  their  respective  remedies,  will  be 
considered  in  the  present  chapter. 

1.  And  first,  an  abalemant  is  where  a  person  dies  seized  of  an  inheritance, 
and  before  the  heir  or  devisee  enters,  a  stranger  *who  has  no  right  r«i  aq-i 
makes  entry,,  and  gets  possession  of  the  freehold:  this  entry  of  him  is  ^  J 
called  an  abatement,  and  he  himself  is  denominated  an  abator.1(a)  It  is  to  be 
observed  that  this  expression,  of  abcUing  which  is  derived  from  the  French, 
and  signifies  to  quash,  beat  down,  or  destroy,  is  used  by  our  law  in  three  senses. 
The  first,  which  seems  to  be  the  primitive  sense,  is  that  of  abating  or  beating 
down  a  nuisance,  of  which  we  spoke  in  the  beginning  of  this  book;  (b)  and  in 
a  like  sense  it  is  used  in  statute  Westm.  1,  3  £dw.  I,  c.  17;  where  mention  is 
made  of  abating  a  castle  or  fortress;  in  which  case  it  clearly  signifies  to  pull 
it  down,  and  level  it  with  the  ground.  The  second  signification  of  abatement 
is  that  of  abating  a  writ  or  action,  of  which  we  shall  say  more  hereafter:  here 
it  is  taken  figuratively,  and  si^ifies  the  overthrow  or  defeating  of  such  writ,  by 
some  fatal  exception  to  it.  The  last  species  of  abatement  is  that  we  have  now 
before  us;  which  is  also  a  figurative  expression  to  denote  that  the  rightful  pos- 
session or  freehold  of  the  heir  or  devisee  is  overthrown  by  the  rude  interven* 
lion  of  a  stranger. 

The  abatement  of  a  freehold  is  somewhat  similar  to  an  immediate  occupancy 
in  a  state  of  nature,  which  is  effected  by  taking  possession  of  the  land  the  same 
instant  that  the  prior  occupant,  by  his  death,  relinquishes  it.  But  this,  how- 
ever agreeable  to  natural  justice,  considering  man  merely  as  an  individual,  is 
diametrically  opposite  to  the  law  of  society,  and  particularly  the  law  of  England; 
which  for  the  preservation  of  public  peace,  hath  prohibited,  as  far  as  possible, 
all  acquisitions  by  mere  occupancy:  and  hath  directed  that  lands,  on  the  deadi 
of  the  present  possessor,  should  immediately  vest  either  in  some  person,  ex- 
pressly named  and  appointed  by  the  deceased,  as  his  devisee;  or,  on  default 
of  such  appointment,  m  such  of  his  next  relations  as  the  law  hath  selected  and 
pointed  out  as  his  natural  representative  or  heir.  Every  entry,  therefore^  of  a 
mere  stranger  by  way  of  intervention  between  the  ancestor  and  heir,  or  per- 
son next  entitled,  which  keeps  the  heir  ot  devisee  out  of  possession,  ib  one  of 
the  highest  injuries  to  the  right  of  real  property. 

(0)  nnch,  L.  IM.  (6)  P«t»  9k 
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r*id9l  *^'  ^^^  second  species  of  injury  hj  ouster,  or  amotion  of  possession 
*•  ^  from  the  freehold,  is  by  intruHon:  which  is  the  entry  of  a  stranger,  after 
a  particular  estate  of  freehold  is  determined,  before  him  in  remainder  or  rever- 
sion. And  it  happens  where  a  tenant  for  term  of  life  dieth  seized  of  certain 
lands  and  tenements,  and  a  stranger  entereth  thereon,  after  such  death  of  the 
tenant,  and  before  any  entry  of  him  in  remainder  or  reversion,  (c)  This  entry 
%zd  interposition  of  the  stranger  differ  from  an  abatement  in  this;  that  an 
abatement  is  always  to  the  prejudice  of  the  heir,  or  immediate  devisee;  an  in* 
trusion  is  always  to  the  prejudice  of  him  in  remainder  or  reversion.  For  ex- 
ample; if  A  dies  seized  of  lands  in  fee-simple,  and  before  the  entry  of  B 
his  heir  C  enters  thereon,  this  is  an  abatement;  but  if  A  be  tenant  tor  life, 
with  remainder  to  B  in  fee-simple,  and  after  the  death  of  A,  C  enters,  this  ia 
an  intrusion.  Also  if  A  be  tenant  for  life  on  lease  from  B,  or  his  ancestors, 
or  be  tenant  by  the  curtesy,  or  in  dower,  the  reversion  being  vested  in  B;  and 
after  the  death  of  A,  C  enters  and  keeps  B  out  of  possession,  this  is  likewise 
an  intrusion.  So  that  an  intrusion  is  always  immediately  consequent  upon  the 
determination  of  a  particular  estate;  an  abatement  is  always  consequent  upon 
the  descent  or  devise  of  an  estate  in  fee-simple.  And  in  either  case  the  injury 
is  equally  great  to  him  whose  possession  is  defeated  by  this  unlawful  occu- 
pancy. 

3.  The  third  species  of  injury  by  ouster,  or  privation  of  the  freehold,  is  by 
duseisin.  Disseisin  is  a  wrongful  putting^  out  of  him  that  is  seized  of  the 
freehold,  (d)  The  two  former  species  of  injury  were  by  a  wrongful  entry 
where  the  possession  was  vacant;  but  this  is  an  attack  upon  him  who  is  in  ac- 
tual possession,  and  turning  him  out  of  it.  Those  were  an  ouster  from  a  free- 
hold in  law;  this  is  an  ouster  from  a  freehold  in  deed.  Disseisin  may  be 
r*i70l  ^^^^^^^  either  in  corporeal  inheritances,  *or  incorporeal.  Disseisin  of 
^  ^  things  corporeal,  as  of  houses,  lands,  Ac,  must  be  by  entry  and  actual 
dispossession  of  the  freehold;  («)  as  if  a  man  enters  either  by  force  or  fraud 
into  the  house  of  another,  and  tarns,  or  at  least  keeps,  him  or  his  servants  out 
of  possession.  Disseisin  of  incorporeal  hereditaments  cannot  be  an  actual  dis- 
possession: for  the  subject  itself  is  neither  capable  of  actual  bodily  possession 
or  dispossession;  but  it  depends  on  their  respective  natures,  and  various  kinds;, 
being  in  general  nothing  more  than  a  disturbance  of  the  owner  in  the  means 
of  coming  at,  or  enjoying  them.  With  regard  to  freehold  rent  in  particular^ 
our  ancient  law  books  {/)  mentioned  five  methods  of  working  a  disseisin 
thereof:  1.  3  j  enclosure/  where  the  tenant  so  encloseth  the  house  or  land^ 
that  the  lord  cannot  come  to  distrain  thereon,  or  demand  it:  2.  By  forestaller, 
or  lying  in  wait;  when  the  tenant  besetteth  the  way  with  force  and  arms,  or 
by  menaces  of  bodily  hurt  affrights  the  lessor  from  coming:  8.  By  reacoua/ 
that  is,  either  by  violently  retaking  a  distress  taken,  or  by  preventing  the  lord 
with  force  and  arms  from  taking  any  at  all:  4.  Bv  replevin;  when  the  tenant 
replevies  the  distress  at  such  time  when  his  rent  is  really  due:  5.  By  denied/ 
which  is  when  the  rent  being  lawfully  demanded  is  not  paid.  All,  or  any  of 
these  circumstances,  amount  to  a  disseisin  of  rent;  that  is,  they  wrongfully 
ut  the  owner  out  of  the  only  possession,  of  which  the  subject-matter  is  capa- 
le,  namely,  the  receipt  of  it.  But  all  these  disseisins  of  hereditaments  incor- 
poreal are  only  so  at  the  election  and  choice  of  the  party  injured;  if,  for  the 
sake  of  more  easily  trying  the  right,  he  is  pleased  to  suppose  himself  disseised. 
{g)  Otherwise,  as  there  can  be  no  actual  dispossession,  he  cannot  be  compul- 
sively disseised  of  any  incorporeal  hereditament. 

And  so  too,  even  in  corporeal  hereditaments,  a  man  may  frequently  suppose 
himself  to  be  disseised,  when  he  is  not  so  in  fact,  for  the  sake  of  entitling  him- 
self to  the  more  easv  and  commodious  remedy  of  an  assize  of  novel  disaeMn 
(which  will  be  explained  in  the  sequel  of  this  chapter),  instead  of  beingp 

(e)  Oo.  LItt.  977.    F.  N.B.S01S51  (4)  Co.  Utt.  977.  («)  Co.  LIU  ISL 

Or)  nnoh.  L.  16MM.    UtMnr.fto.  (a)  Utt.  H MS^  6w. 
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*driyen  to  the  more  tedious  process  of  a  writ  of  entry.  (A)  The  ^^*^^r«tYii 
injury  of  compulsive  disseisin  seems  to  be  that  of  dispossessing  tbe'^  -I 
tenant,  and  suostituting  oneself  to  be  the  tenant  of  the  lord  in  his  stead;  in 
order  to  which  in  the  times  of  pure  feudal  tenure  the  consent  or  connivance  of 
the  lord,  who  upon  every  descent  or  alienation  personally  gave,  and  who  there* 
fore  alone  could  change,  the  seisin  or  investiture,  seems  to  have  been  con- 
sidered as  necessary.  But  when  in  process  of  time  the  feudal  form  of  aliena- 
tions wore  off,  and  the  lord  was  no  longer  the  instrument  of  giving  actual 
seisin,  it  is  probable  that  the  lord's  acceptance  of  rent  or  service,  from  him 
who  had  dispossessed  another,  might  constitute  a  complete  disseisin.  After- 
wards, no  regard  was  had  to  the  lord's  concurrence,  but  the  dispossessor  him- 
self was  considered  as  the  sole  disseisor:  and  this  wrong  was  then  allowed  to 
be  remedied  by  entry  only,  without  any  form  of  law,  as  against  the  disseisor 
himself;  but  required  a  legal  process  against  his  heir  or  alienee.  And  when 
the  remedy  by  assize  was  introauced  under  Henry  II,  to  redress  such  disseisins 
as  had  been  committed  within  a  few  years  next  preceding,  the  facility  of  that 
remedy  induced  others,  who  were  wrongfully  kept  out  of  the  freehold,  to  feign 
or  allow  themselves  to  be  disseised,  merely  for  the  sake  of  the  remedy. 

These  three  species  of  injury,  abatement^  irUmaion  and  disseisin^  are  such 
wherein  the  entry  of  the  tenant  ab  initiOy  as  well  as  the  continuance  of  his 
possession  afterwards,  is  unlawful.  But  the  two  remaining  species  are  where 
the  entry  of  the  tenant  was  at  first  lawful,  but  the  wrong  consists  in  the  de- 
taining of  possession  afterwards. 

4.  Such  is,  fourthly,  the  injury  of  discontinuance;  which  happens  when  he 
who  hath  an  estate-tail,  raaketh  a  larger  estate  of  the  land  than  by  law  he  is 
entitled  to  do:  {%)  in  which  case  the  estate  is  good,  so  far  as  his  power  extends 
who  made  it,  but  no  farther.  As  if  tenant  in  tail  makes  a  feoffment  in  fee- 
simple,  or  for  the  life  of  the  feoffee,  or  in  tail;  all  *which  are  beyond  ri^.,^o-i 
his  power  to  make,  for  that  by  the  common  law  extends  no  farther  than  ^  -' 
to  make  a  lease  for  his  own  life;  in  such  case  the  entry  of  the  feoffee  is  lawful 
during  the  life  of  the  feoffor;  but  if  he  retains  the  possession  after  the  death 
of  the  feoffor,  it  is  an  injury,  which  is  termed  a  discontinuance:  the  ancient 
legal  estate,  which  ought  to  have  survived  to  the  heir  in  tail,  being  gone;  or 
at  least  suspended,  and  for  a  while  discontinued.  For,  in  this  case,  on  the 
death  of  the  alienors,  neither  the  heir  in  tail,  nor  they  in  remainder  or  rever- 
sion expectant  on  the  determination  of  the  estate-tail,  (1)  can  enter  on  and 
possess  the  lands  so  alienated.  Also,  by  the  common  law,  the  alienation  of  a 
nusband  who  was  seized  in  the  right  of  his  wife,  worked  a  discontinuance  of 
the  wife's  estate:  till  the  statute  32  Hen.  YIII,  c.  28  provided,  that  no  act  by 
the  husband  alone  shall  work  a  discontinuance  of,  or  prejudice,  the  inheritance 
or  freehold  of  the  wife;  but  that,  after  his  death,  she  or  her  heirs  may  enter 
on  the  lands  in  question.  Formerly,  also,  if  an  alienation  was  made  bj  a  sole 
corporation,  as  a  bishop  or  dean,  without  consent  of  the  chapter,  this  was  a 
discontinuance,  {j)  But  this  is  now  quite  antiquated  by  the  disabling  statutes 
of  1  Elia.  c.  19,  and  13  Eliz.  c.  10,  which  declare  all  such  alienations  absolutely 
void  ab  initio,  and,  therefore,  at  present  no  discontinuance  can  be  thereby 
occasioned.  (2) 

5.  The  fifth  and  last  species  of  injuries  by  ouster  or  privation  of  the  free- 
hold, where  the  entry  of  the  present  tenant  or  possessor  was  originally  lawf  ul, 
bat  his  detainer  is  now  become  unlawful,  is  that  by  deforcement.    This,  in 

(^)  JETmy*.  fMrv.  A  7.    1  Burr.  Ua  (0  Finoli,  L.  ISa  a)F.  N.&IM. 


(1)  This  is  no  longer  the  law.    Bee  statute  8  and  4  Wm.  lY,  c  87,  6  89;  also,  8  and  9 

Yk.,  c.  106,  g  4. 

(2)  And  a  discontinuanoe  in  any  case  would  now  appear  to  be  impossible,  since  the  stat- 
utes mentioned  in  the  last  note,  the  second  of  which  aeolares  that  a  feoffment  made  after 
October  1, 1845,  shall  not  have  a  tortious  operation,  so  as  to  create  an  estate  by  wrong. 
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its  most  extensive  sense,  is  namen  generalissifnum;  a  mnoh  lar^r  and  more 
oomprehensive  expression  than  any  of  the  former:  it  then  signifying  the  hold- 
ing of  any  lands  or  tenements  to  which  another  person  hath  a  right,  (k)  So 
that  this  inchides  as  well  an  abatement,  an  intrusion,  a  disseisin,  or  a  discon* 
tinuance,  as  any  other  species  of  wrong  whatsoever,  whereby  he  that  bath  right 
to  the  freehold  is  kept  oat  of  possession.  But  as  contradistingnished  from  the 
r*i73l  ^^^^^^^9  ^^  ^^  ^"^7  ^^^^  ^  detainer  of  the  ^freehold,  from  him  that  hath 
*■  '  i  the  right  of  property,  but  never  had  any  possession  under  that  right,  as 
falls  within  none  of  the  injuries  which  we  have  before  explained.  As  in  case 
where  a  lord  has  a  seigniory,  and  lands  escheat  to  him  propter  defectum  sangui- 
niSy  but  the  seisin  of  the  lands  is  withheld  from  him;  here  the  injury  is  not 
abatementy  for  the  right  vests  not  in  the  lord  as  heir  or  devisee;  nor  is  it  intru- 
siouy  for  it  vests  not  in  him  who  hath  the  remainder  or  reversion;  nor  is  it 
disseisin^  for  the  lord  was  never  seised;  nor  does  it  at  all  bear  the  nature  of  any 
species  of  discontinuance ;  but,  being  neither  of  these  four,  it  is  therefore  a 
aeforcement.  (Z)  If  a  man  marries  a  woman,  and  during  the  coverture  is  seised 
of  lands,  and  alienes,  and  dies;  is  disseised,  and  dies;  or  dies  in  possession; 
and  the  alienee,  disseisor,  or  heir,  enters  on  the  tenements  and  doth  not  assign 
the  widow  her  dower;  this  is  also  a  deforcement  to  the  widow,  by  withhold- 
ing lands  to  which  she  hath  a  right,  (m)  In  like  manner,  if  a  man  lease  lands 
to  another  for  term  of  years,  or  for  the  life  of  a  third  person,  and  the  term 
expires  by  surrender,  efflux  of  time,  or  death  of  the  cestuy  que  vie ;  and  the 
lessee  or  any  stranger,  who  was  at  the  expiration  of  the  term  in  possession^ 
holds  over,  and  refuses  to  deliver  the  possession  to  him  in  remainder  or  rever- 
sion, this  is  likewise  a  deforcement,  (n)  Deforcements  may  also  arise  upon 
the  breach  of  a  condition  in  law:  as  if  a  woman  gives  lands  to  a  man  by  deed, 
to  the  intent  that  he  marry  her,  and  he  will  not  when  thereunto  required,  but 
continues  to  hold  the  lands:  this  is  such  a  fraud  on  the  man's  part  that  the  law 
will  not  allow  it  to  devest  the  woman's  right  of  possession;  though,  his  entry 
being  lawful,  it  does  devest  the  actual  possession,  and  thereby  becomes  a  de- 
forcement, (o)  Deforcements  niay  also  be  grounded  on  the  disability  of  the 
party  deforced:  as  if  an  infant  do  make  an  alienation  of  his  lands,  and  the 
alienee  enters  and  keeps  possession;  now,  as  the  alienation  is  voidable,  this 
possession  as  against  the  infant  (or,  in  case  of  his  decease,  as  aninst  his  heir) 
IS  after  avoidance  wrongful,  and,  therefore,  a  deforcement.  (/>)  The  same 
r*l74l  ^^PP^^^y  *when  one  of  non-sane  memory  alienes  his  lands  or  tene- 
^  -I  ments,  and  the  alienee  enters  and  holds  possession;  this  may  also  be  a 
deforcement,  {q)  Another  species  of  deforcement  is,  where  two  persons  have 
the  same  title  to  land,  and  one  of  them  enters  and  keeps  possession  against  the 
other:  as  where  the  ancestor  dies  seised  of  an  estate  in  fee-simple,  which 
descends  to  two  sisters  as  coparceners,  and  one  of  them  enters  before  the  other, 
and  will  not  suffer  her  sister  to  enter  and  enjoy  her  moiety;  this  is  also  a  de- 
forcement, (r)  Deforcement  may  also  be  grounded  on  the  non-performanoe 
of  a  covenant  real :  as  if  a  man,  seised  of  lands,  covenants  to  convey  them  to 
another,  and  neglects  or  refuses  so  to  do,  but  continues  possession  against  him; 
this  possession,  being  wrongful,  is  a  deforcement:  {b\  whence,  in  levying  a  fine 
of  lands,  the  person  against  whom  the  fictitious  action  is  brought  upon  a  sup- 
posed breach  of  covenant,  is  called  the  deforciant,  (8)  And,  lastly,  by  way  of 
analogy,  keeping  a  man  by  any  means  out  of  a  freehold  office  is  construed  to 
be  a  deforcement;  though,  being  an  incorporeal  hereditament,  the  deforciant 
has  no  corporeal  possession.     So  that  whatever  injury  (withholding  the  possee- 

(k)  Oo.  Lltt.  S77.  m  F.  N.  B.  141  (m)  Ibid,  8, 147. 

In)  Finch,  L.  868.    F.  N.  B.  901,  SOOi,  «,  7.    See  book  n.  ch.  9,_p.  ISl.  (o)  F.  M.  B.  SOBw 

(p)  Finch,  L.  984.    F.  N.  B.  101  (g)  Finch,  idid.    F.  nT R  909. 

(r)  Finish,  L.  908.  994.    F.  N.  &  197.  (f)F.  N.  B.  148. 

(Q  This  proceeding  was  abolished  by  statute  8  and  4  Wm.  lY,  o.  74 
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rion  of  a  freehold)  is  not  included  under  one  of  the  four  former  headi,  is  com* 
prised  under  this  of  deforcement. 

The  several  species  and  degrees  of  injury  by  ouster  being  thus  ascertained 
and  defined,  the  next  consideration  is  the  remedy;  which  is,  universally,  the 
restUiUion  or  delivery  of  posseesion  to  the  right  owner:  and,  in  some  cases, 
damctgee  also  for  the  unjust  amotion.  The  methods  whereby  these  remedies, 
or  either  of  them,  may  be  obtained,  are  various. 

1.  The  first  is  that  extrajudicial  and  summary  one,  which  we  slightly 
touched  in  the  first  chapter  of  the  present  book,  {t)  of  entry  by  the  legal  owner, 
when  another  person,  who  hath  no  right,  hath  previously  taken  possession  of 
lands  or  tenements.  In  this  case  the  party  entitled  may  make  a  formal,  but 
peaceable,  entry  thereon,  declaring  that  thereby  he  tcuices  possession;  which 
notorious  act  of  ownership  is  equivalent  to  a  feudal  investiture  by  the  lord: 
{u)  or  he  may  enter  on  any  *part  of  it  in  the  same  county,  declaring  it  r*iiyr-i 
to  be  in  the  name  of  the  whole:  {v)  but  if  it  lies  in  dif^rent  counties  ^  -■ 
he  must  make  different  entries;  for  the  notoriety  of  such  entry  or  claim  to  the 
pares  or  freeholders  of  Westmoreland,  is  not  any  notoriety  to  the  pares  or 
freeholders  of  Sussex.  Also  if  there  be  two  disseisors,  the  party  disseised  must 
make  his  entry  on  both;  or  if  one  disseisor  has  conveyed  tne  lands  with  livery 
to  two  distinct  feoffees,  entry  must  be  made  on  both :  (w)  for  as  their  seisin  is 
distinct,  so  also  must  be  the  act  which  devests  that  seisin.  If  the  claimant  be 
deterred  from  entering  by  menaces  or  bodily  fear,  he  may  make  claim,  as  near 
to  the  estate  as  he  can,  with  the  like  forms  and  solemnities:  which  claim  is  in 
force  for  only  a  year  and  a  day.  (x)  And  this  claim,  if  it  be  repeated  once  in 
the  space  of  every  year  and  day  (which  is  called  continual  claim),  has  the 
same  effect  with,  and  in  all  respects  amounts  to,  a  legal  entry,  (y)  Such  an 
entry  gives  a  man  seisin,  (z)  or  puts  into  immediate  possession  him  that  hath 
right  of  entry  on  the  estate,  and  thereby  makes  him  complete  owner,  and 
capable  of  conveying  it  from  himself  by  either  descent  or  purchase.  (4) 

This  remedy  by  entry  takes  place  in  three  only  of  the  five  species  of  ouster, 
viz.:  abatement^  intrusion,  and  disseisin;  (a)  for,  as  in  these  the  original  entry 
of  the  wrongdoer  was  unlawful,  they  may  therefore  be  remedied  by  the  mere 
entry  of  him  who  hath  right.  But,  upon  the  discontinuance  or  deforcement, 
the  owner  of  the  estate  cannot  enter,  but  is  driven  to  his  action:  for  herein  the 
original  entry  bein^  lawful,  and  thereby  an  apparent  right  of  possession  being 
gained,  the  law  will  not  suffer  that  right  to  be  overthrown  by  the  mere  act  or 
entry  of  the  claimant.  Yet  a  man  may  enter  (b)  on  his  tenant  by  sufferance: 
for  such  tenant  hath  no  freehold,  but  only  a  bare  possession;  which  may  be 
defeated,  like  a  tenancy  at  will,  by  the  mere  entry  of  the  owner.  But  if  the 
owner  thinks  it  more  expedient  to  suppose  or  admit  (c)  such  tenant  to  have 
*gained  a  tortious  freehold,  he  is  then  remediable  by  writ  of  entry,  ad  r^i/^A-i 
terminum  qui  prceteriit,  (6)  L     •  J 

On  the  other  hand,  in  case  of  abatement,  intrusion,  or  disseisin,  where  entries 
are  generally  lawful,  this  right  of  entry  may  be  toUed,  that  is  taken  away  by 
descent.  Descents,  which  take  away  entries,  (d)  (6)  are  when  anyone,  seized 
by  any  means  whatsoever  of  the  inheritance  of  a  corporeal  hereditament,  dies; 
hereby  the  same  descends  to  his  heir:  in  this  case,  however  feeble  the  right 
of  the  ancestor  might  be,  the  entry  of  any  other  person  who  claims  title  to  the 

(Ofleepitfefi.  («)  Bee  book  n,  oh.  14,  p.  SOQ.  (v)  Utt.  |417.  (tb>  Oa  LItt.  Mi 

oh  Uttjl^  (M  I  (fid.  f  $  419. 488.  (i)  Oo.  Lltt  16.  (a)  IMd.  887,  wi 

m  See  bookn.  ^  lOOT  (c)  Ck>.  Lltt  07.  (d)  Litt  f)  885-411 

(4)  Kow  by  statute  8  and  4  Wm.  lY,  c.  27,  a  10,  no  person  shall  be  deemed  to  have  been 
in  possession  of  any  land  within  the  meaning  of  ihat  act,  merely  by  reason  of  having  made 
an  entry  thereon;  and  by  section  11  no  continual  or  other  claim  upon  or  near  any  land  ahsSi 
preserve  any  right  of  making  an  entiy. 

(6)  The  statute  above  mentioned  abolishes  this  proceeding. 

(6)  This  and  the  two  following  paragraplis  are  not  applicable  to  the  present  stale  ci  tkm 
law. 
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freehold  is  taken  away;  and  he  cannot  recover  possesrion  against  the  heir  by 
this  summary  method,  but  is  driven  to  his  action  to  gain  a  legal  seisin  of  the 
estate.  Ana  this,  first,  because  the  heir  comes  to  the  estate  by  act  of  law,  and 
not  by  his  own  act;  the  law  therefore  protects  his  title,  and  will  not  suffer  his 

gossession  to  be  devested,  till  the  claimant  hath  proved  a  better  right, 
econdly,  because  the  heir  ma^  not  suddenly  know  the  true  state  of  his  title; 
and  therefore  the  law,  which  is  ever  indulgent  to  heirs,  takes  away  the  entry 
of  such  claimant  as  neglected  to  enter  on  the  ancestor  who  was  well  able  to 
defend  his  title;  and  leaves  the  claimant  only  the  remedy  of  an  action  against 
the  heir,  (e)  Thirdly,  this  was  admirably  adapted  to  the  military  spirit  of  the 
feudal  tenures,  and  tended  to  make  the  feudatory  bold  in  war;  since  his  chil- 
dren could  not,  by  any  mere  entry  of  another,  be  dispossessed  of  the  lands 
whereof  he  died  seizecL  And,  lastly,  it  is  agreeable  to  the  dictates  of  reason 
and  the  general  principles  of  law. 

For  in  every  complete  title  (/)  to  lands,  there  are  two  things  necessary;  the 
possession  or  seisin,  and  the  right  or  property  therein:  {gi)  or,  as  it  is  expressed 
in  Fleta,  juris  et  BtisincB  conjunctio,  (A)  Now  if  the  possession  be  severed 
from  the  property,  if  A  has  the  Jim  proprtekUis^  and  B  by  some  unlawful  means 
has  gained  possession  of  the  lands,  this  is  an  injury  to  A;  for  which  the.  law 
r*l77l  ^^^^  ^  remedy,  by  putting  *him  in  possession,  but  does  it  by  different 
^  -I  means,  according  to  the  circumstances  of  the  case.  Thus,  as  B,  who 
was  himself  the  wrongdoer,  and  hath  obtained  the  possession  by  either  fraud 
or  force,  hath  only  a  bare  or  naked  possession^  without  any  shadow  of  right;  A, 
therefore,  who  hath  both  the  right  of  property  and  the  right  of  possession,  may 
put  an  end  to  his  title  at  once,  bv  the  summary  method  of  entry.  But,  if  B, 
the  wrongdoer,  dies  seised  of  the  lands,  then  B's  heir  advances  one  step  farther 
towards  a  good  title:  he  hath  not  only  a  bare  possession,  but  also  an  apparent 
Jits  possessioniSy  or  right  of  possession.  For  the  law  presumes  that  the  posses- 
sion which  is  transmitted  from  the  ancestor  to  the  heir,  is  a  rightful  possession 
until  the  contrary  be  shewn;  and  therefore  the  mere  entry  of  A  is  not  allowed 
to  evict  the  heir  of  B;  but  A  is  driven  to  his  action  at  law  to  remove  the 
possession  of  the  heir,  though  his  entry  alone  would  have  dispossesed  the  an- 
cestor. 

So  that  in  general  it  appears,  that  no  man  can  recover  possession  by  mere 
entrv  on  lands,  which  another  hath  by  descent  Yet  this  rule  hath  some  ex- 
ceptions (t)  wherein  those  reasons  cease,  upon  which  the  general  doctrine  is 
grounded;  especially  if  the  claimant  were  under  any  legal  disabilities,  during 
the  life  of  the  ancestor,  either  of  infancy,  coverture,  imprisonment,  insanity,  or 
being  out  of  the  realm:  in  all  which  cases  there  is  no  neglect  or  laches  in  the 
claimant,  and  therefore  no  descent  shall  bar,  or  take  away  his  entry,  (k)  And 
this  title  of  taking  away  entries  by  descent,  is  still  farther  narrowed  by  the 
statute  32  Hen.  VlII,  c.  33,  which  enacts  that  if  any  person  disseises  or  turns 
another  out  of  possession,  no  descent  to  the  heir  of  the  disseisor  shall  take  away 
the  entry  of  him  that  has  a  right  to  the  land,  unless  the  disseisor  had  peaceable 
possession  five  vears  next  after  the  disseisin.  But  the  statute  extendeth  not  to 
any  feoffee  or  donee  of  the  disseisor,  mediate  or  immediate:  {f)  because  such  a 
one  by  the  genuine  feudal  constitutions  always  came  into  the  tenure  solemnly 
r*i78l  *^^^  ^^^^  ^^^  lord's  concurrence,  by  actual  deUvery  of  seisin,  that  is, 
I-  -I  open  and  public  investiture.  On  the  other  hand,  it  is  enacted  by  the 
statute  of  limitations,  21  Jac.  I,  a  16,  that  no  entry  shall  be  made  by  any  man 
upon  lands,  unless  within  twenty  years  after  his  right  shall  accrue.  And 
by  statute  4  and  6  Ann.  a  16,  no  entry  shall  be  of  force  to  satisfy  the  said 
statute  of  limitations,  or  to  avoid  a  fine  levied  of  lands,  unless  an  action  be 
thereupon  commenced  within  one  year  after,  and  prosecuted  with  effect. 

(^  Oo.  Lit*.  887.  (/)  See  book  H,  oh.  UL  <0f)  Mirror,  a  &  1 87.  Ok)  £^  S.  e.  IS.  IIL 

(0  See  the jMurtlcaUr  eases  mentioned  by  Littleton,  bi  8,  oh.  6,  the  prinolples  of  wfaltfh  are  well 
tn  &n6erf  *f  taw  of  Unvm, 
Or)  Oo.  Utt.  fA  (D  IMcL 
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Upon  an  oustery  by  the  discontinoance  of  tenant  in  tail,  we  have  said  that 
no  remedy  by  mere  entry  is  allowed;  bat  that,  when  tenant  in  tail  aliens  the 
lands  entailed,  this  takes  away  the  entry  of  the  issue  in  tail,  and  drives  him  to 
his  action  at  law  to  recover  the  possession,  (m)  For,  as  in  the  former  cases, 
the  law  will  not  sappose,  without  proof,  that  the  ancestor  of  him  in  possession, 
acquired  the  estate  by  wrong;  and  therefore,  after  five  years  peaceaole  posses- 
sion, and  a  descent  cast,  will  not  suffer  the  possession  of  the  heir  to  oe  dis* 
turbed  by  mere  entry  without  action ;  so  here  the  law  will  not  suppose  the  dis- 
continuor  to  have  aliened  the  estate  without  power  so  to  do,  and  therefore 
leaves  the  heir  in  tail  to  his  action  at  law,  and  permits  not  his  entry  to  be  law- 
fuL  Besides,  the  alienee,  who  came  into  possession  by  a  lawful  conveyance, 
which  was  at  least  good  for  the  life  of  the  alienor,  hath  not  only  a  bare  pos- 
session, but  also  an  apparent  right  of  possession;  which  is  not  allowed  to  be 
devested  by  the  mere  entry  of  the  claimant,  but  continues  in  force  till  a  better 
right  be  shown,  and  recognized  bv  a  legal  determination.  And  something  also, 
perhaps,  in  framing  this  rule  of  law,  may  be  allowed  to  the  inclination  of  the 
courts  of  justice,  to  go  as  far  as  they  could  in  making  estates-tail  alienable, 
by  declaring  such  alienations  to  be  voidable  only,  and  not  absolutely  void. 

In  case  ot  deforcement,  also,  where  the  deforciant  had  originally  a  lawful 
possession  of  the  land,  but  now  detains  it  wrongfully,  he  still  continues  to  have 
the  presumptive  jpn'ma  *facie  evidence  of  right;  that  is,  possession  r*|i^A-i 
lawfully  gained.  Which  possession  shall  not  be  overturned  by  the  *•  ^ 
mere  entry  of  another;  but  only  by  the  demandant's  showing  a  better  right 
in  a  course  of  law. 

This  remedy  by  entry  must  be  pursued  according  to  statute  5  Ric.  11,  st.  1, 
0.  8,  in  a  peaceable  and  easy  manner;  and  not  with  force  or  strong  hand.  For, 
if  one  turns  or  keeps  another  out  of  possession  forcibly,  this  is  an  injury  of 
both  a  civil  and  a  criminal  nature.  The  civil  is  remedied  by  immediate  resti- 
tution; which  puts  the  ancient  possessor  in  statu  quo;  the  criminal  injurv,  or 
public  wrong,  by  breach  of  the  king's  peace,  is  punished  by  fine  to  the  ting. 
For,  by  the  statute  8  Hen.  VI,  c.  9,  upon  complaint  made  to  any  justice  of  the 
peace,  of  a  forcible  entry,  with  strong  hand,  on  lands  or  tenements;  or  a  for- 
cible detainer  after  a  peaceable  entry;  he  shall  try  the  truth  of  the  complaint 
by  jury,  and,  upon  force  found,  shall  restore  the  possession  to  the  party  so  put 
out;  and  in  such  case,  or  if  any  alienation  be  made  to  defraud  the  possessor  of 
his  right  (which  is  likcMrise  declared  to  be  absolutely  void),  the  offender  shall 
forfeit,  for  the  force  found,  treble  damages  to  the  party  grieved,  and  make  fine 
and  ransom  to  the  king.  But  this  does  not  extend  to  such  as  endeavour  to 
keep  possession  manu  forti^  after  three  years'  peaceable  enjoyment  of  either 
themselves,  their  ancestors,  or  those  under  whom  they  claim;  by  a  subsequent 
clause  of  the  same  statute,  enforced  by  statute  31  Eliz.  a  11. 

IL  Thus  far  of  remedies,  where  the  tenant  or  occupier  of  the  land  hath 
gained  only  a  mere  possession,  and  no  apparent  shadow  of  right.  Next  follow 
another  class,  which  are  in  use  where  the  title  of  the  tenant  or  occupier  is 
advanced  one  step  nearer  to  perfection;  so  that  he  hath  in  him  not  only  a  bare 
possession,  which  may  be  destroyed  by  a  bare  entry,  but  also  an  apparent 
right  of  possession,  which  cannot  be  removed  but  by  orderly  course  of  law; 
in  the  process  of  which  it  must  be  shown,  that  though  he  hath  at  present  pos- 
session, and,  therefore,  hath  *the  presumptive  right,  yet  there  is  a  right  r  *|<)/v-i 
of  possession,  superior  to  his,  residing  in  him  who  brings  the  action.      ^         J 

lliese  remedies  are  either  by  a  writ  of  entry ^  or  an  assize;  (7)  which  are  ac- 
tions merely  possessory;  serving  only  to  regain  that  possession,  whereof  the 
demandant  (that  is,  he  who  sues  for  the  land)  or  his  ancestors  have  been  unjustly 
deprived  by  the  tenant  or  possessor  of  the  freehold,  or  those  under  whom  he 

(m)  Oo.  utt.  8». 

(7)  These  writs  were  abolished  by  statute  3  and  4  Wm.  IV,  c.  27.  g  80. 
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claims.  They  decide  nothing  with  respect  to  the  right  of  property;  only  restor- 
ing the  demandant  to  that  state  or  situation  in  which  he  was  (or  by  law  ought 
to  have  been)  before  the  dispossession  committed.  But  this  without  any  preju- 
dice to  the  right  of  ownership:  for,  if  the  dispossessor  has  any  legal  claim,  he 
may  afterwards  exert  it,  notwithstanding  a  recovery  against  him  in  these  pos- 
sessory actions.  Only  the  law  will  not  suffer  him  to  be  his  own  judge,  and 
either  take  or  maintain  possession  of  the  lands,  until  he  hath  recovered  them 
by  legal  means:  (n)  ratner  presuming  the  right  to  have  accompanied  the 
ancient  seisin,  than  to  reside  in  one  who  has  no  such  evidence  in  his  favour. 

1.  The  first  of  these  possessory  remedies  is  by  lorit  of  entry;  which  is  that 
which  disproves  the  title  of  the  tenant  or  possessor,  by  showing  the  unlawful 
means  by  which  he  entered  or  continues  possession. (o^  The  writ  is  directed  to 
the  sheriff,  requiring  him  to  ^^command  tne  tenant  oi  the  land  that  he  render 
(in  Latin,  proecipe  quod  reddat)  to  the  demandant  the  land  in  question,  which 
he  claims  to  be  his  right  and  inheritance;  and  into  which,  as  he  saith,  the  said 
tenant  had  not  entry  but  by  (or  after)  a  disseisin,  intrusion,  or  the  like,  made 
to  the  said  demandant,  within  the  time  limited  by  law  for  such  actions;  or  that 
upon  refusal  he  do  appear  in  court  on  such  a  day,  to  show  wherefore  he  hath 
not  done  it."(/?)  This  is  the  original  process,  the  prcBcipe  upon  which  all  the 
rest  of  the  suit  is  grounded:  wherein  it  appears  that  the  tenant  is  required, 
r*iai1  ^^^^®''  ^^  deliver  ^seisin  of  the  lands,  or  to  show  cause  why  he  will  not. 
■-  ^  This  cause  may  be  eljther  a  denial  of  the  fact  of  having  entered  by  or 
under  such  means  as  are  suggested,  or  a  justification  of  his  entry  by  reason  of 
title  in  himself  or  in  those  under  whom  he  makes  claim:  whereupon  the  pos- 
session of  the  land  is  awarded  to  him  who  produces  the  dearest  right  to  pos- 
sess it. 

In  our  ancient  books  we  find  frequent  mention  of  the  degrees  within  which 
writs  of  entry  are  brought.  If  they  be  brought  against  the  party  himself  that 
did  the  wrong,  then  they  only  charge  the  tenant  himself  with  the  injury;  ^^non 
habuit  ingressum  nisi  per  intrusionem  quam  ipse  fecit.^'*  But  if  the  intruder, 
disseisor,  or  the  like,  has  made  any  alienation  of  the  land  to  a  third  person, 
or  it  has  descended  to  his  heir,  that  circumstance  must  be  alleged  in  the 
writ,  for  the  action  must  always  be  brought  against  the  tenant  of  the  land; 
and  the  defect  of  his  possessory  title,  whether  arising  from  his  own  wrong 
or  that  of  those  under  whom  he  claims,  must  be  set  forth.  One  such  alien- 
ation or  descent  makes  the  first  (^)  degree,  which  is  called  the  per^  because 
then  the  form  of  a  writ  of  entry  is  this  that  the  tenant  had  not  entry,  but 
by  the  original  wrong-doer,  who  alienated  the  land,  or  from  whom  it  de- 
scended to  him:  ^*'non  habuit  ingressum^  nisi  per  GrtUielmumy  qui  se  in  illud  in* 
trusii,  et  Ulud  tenenti  dimisitj*^  (r)  A  second  alienation  or  descent  makes  an- 
other degree,  called  the  per  and  cui;  because  the  form  of  a  writ  of  entry, 
in  tliai  case,  is,  that  the  tenant  had  not  «ntry,  but  by  or  under  a  prior 
alicnoe,  to  whom  the  intruder  demised  it;  non  habuit  ingressum  nvn  per 
Jitcarduniy  cui  Gidielmus  illud  dimisit  qui  se  in  illud  intrusit,^^  {s)  These 
degreoi^  thus  state  the  original  wrong,  and  the  title  of  the  tenant  who 
claims  under  such  wrong.  If  more  than  two  degrees  (that  is,  two  alien- 
ations or  descents)  were  past,  there  lay  no  writ  of  entry  at  the  common  law. 
I  4i|g2l  ^^^'  ^  ^^  ^^^  provided,  for  the  *quietness  of  men's  inheritances,  that 
*■  -'no  one,  even  though  he  had  the  true  right  of  possession,  should  enter 
upon  him  who  had  the  apparent  right  by  descent  or  otherwise,  but  he  was 
driven  to  his  vnnt  of  entry  to  gain  possession;  so,  after  more  than  two  descents 
or  two  conveyances  were  passed,  the  demandant,  even  though  he  had  the  right 
both  of  possession  and  property,  was  not  allowed  Xkix^possessory  action;  but  was 
driven  to  his  writ  of  righty  a  long  and  final  remedy,  to  punish  his  neglect  in 

(n>  Mir.  c.  4.  \  «4.  (o)  Finch,  L.  »1.  (p)  See  book  II,  Append.  No.  V.  1 1.  ,     ^     _^_^  , 

iq)  Pinch,  L.  2A2.     Booth,  indeed  (of  real  actions,  173),  makes  the  Arat  degree  to  oonslit  in  the  MwnM 
irroiif;  «loiie,  the  seoood  in  the  per^  and  the  third  In  the  ptr  and  cui.    Bat  the  difference  is  immaterial, 
\X)  liuoih,  181.  («)  Finch,  L,  9681    F.  N.  B.,  806,  901 
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not  sooner  pntting  in  his  claim,  while  the  degrees  subsisted,  and  for  the  ending 
of  suits,  and  quieting  all  controversies,  (t)  But  by  the  statute  of  Marlbridge^. 
92  Hen.  111,  o.  80,  it  was  provided,  that  when  tne  number  of  alienations  or 
descents  exceeded  the  usual  degrees,  a  new  writ  should  be  allowed  without 
any  mention  of  degrees  at  all.  And,  accordingly,  a  new  writ  has  been  framed, 
called  a  writ  of  entry  in  the  post^  which  only  alleges  the  injary  of  the  wrong- 
doer, without  deducing  all  the  intermediate  title  from  him  to  the  tenant; 
stating  it  in  this  manner:  that  the  tenant  had  not  entry  unless  q/ter^  or  snbse- 
quent  to,  the  ouster  or  injury  done  by  the  original  dispossessor;  '^nan  hdbuit 
tngressum  nisi  post  intrusionem  quam  OtUielmus  in  iUud  fedt;^  and  rightly 
concluding,  that,  if  the  original  title  was  wrongful,  all  claims  derived  from 
thence  must  participate  of  the  same  wrong.  Upon  the  latter  of  these  writs  it 
is  (the  writ  of  entry  sur  disseisin  in  the  post)  that  the  form  of  our  common 
recoveries  of  landed  estates  (u)  is  usually  grounded;  which,  we  may  remem- 
ber, were  observed  in  the  preceding  volume  (v)  to  be  fictitioas  actions  brought 
against  the  tenant  of  the  freehold  (usually  called  the  tenant  to  the  prcecipe^  or 
writ  of  entry),  in  which,  by  collasion,  the  demandant  recovers  the  land. 

This  remeaial  instrument,  or  writ  of  entry,  is  applicable  to  all  the  cases  of 
ouster  before-mentioned,  except  that  of  discontinuance  by  tenant  in  tail,  and 
some  peculiar  species  of  deforcements.  Such  is  that  of  deforcement  of  dower, 
by  not  assigning  ani/  dower  to  the  widow  within  the  time  limited  by 
*law;  for  which  she  has  her  remedy  by  writ  of  dotDsr,unde  nihil  habet.  r  »|  gg-i 
(w)  Bat  if  she  be  deforced  of  part  only  of  her  dower,  she  cannot  ^  ^ 
then  say  that  nihU  habet;  and,  therefore,  she  may  have  recourse  to  another 
action,  by  writ  of  rig?U  of  dower;  which  is  a  more  general  remedy,  extending 
either  to  part  or  the  whole;  and  is  (with  regard  to  her  claim)  of  the  same 
nature  as  the  grand  writ  of  right,  whereof  we  shall  presently  speak,  is  with 
regard  to  claims  in  fee-simple,  (as)  (8)  On  the  other  hand,  if  the  heir  (being 
within  age),  or  his  guardian,  assign  her  more  than  she  ought  to  have,  they 
may  be  remedied  by  a  writ  of  admeasurement  of  dower,  (y)  But,  in  general, 
the  writ  of  entry  is  the  universal  remedy  to  recover  possession,  when  wrong- 
fully withheld  from  the  owner.  It  were,  therefore,  endless  to  recount  all  the 
several  divisions  of  writs  of  entry,  which  the  different  circumstances  of  the 
respective  demandants  may  require,  and  which  are  furnished  by  the  laws  of 
England:  (2)  being  plainly  and  clearly  chalked  out  in  that  most  ancient  and 
highly  venerable  collection  of  legal  forms«,  the  registrum  omentum  breviumy  or 
register  of  such  writs  a^)  are  suable  out  of  the  king's  courts,  upon  which  Fitz- 
herbert's  natura  brevium  is  a  comment;  and  in  which  every  man  who 
*is  injured  will  be  sure  to  find  a  method  of  relief  exactly  adapted  to  r  *|g^-i 
his  own  case,  described  in  the  compass  of  a  few  lines,  ana  yet  without  '-  -I 
the  omission  of  any  material  circumstance.  So  that  the  wise  and  equitable 
provision  of  the  statute  Westm.  2,  18  Edw.  I,  o.  24,  for  framing  new  writs 
when  wanted,  is  almost  rendered  useless  by  the  very  great  perfection  of  the 

(0  2  Inst.  158.  (u)  See  book  IL  Append.  No.  V.  (v)  Book  IL  oh.  81.  {to)  F.  N.  B.  147. 

<s)  Ibid.  le.  (y)  F.  N.  B.  148.    Finch.  L.  814.    Stat.  Westm.  8.    18  Ed.  I,  a  7. 

(s)  See  Bractoo,  1. 4,  tr,  7.  e,  6, 14.  Britton,  c.  114.  foL  864.  The  most  usual  were,  1.  The  writs  of  entry 
iur  diMef'ain,  andf  of  intrusion^  (F.  N.  B.  191,  208)  which  are  brought  to  remedy  either  of  those  species  of 
ouster.  8.  The  writs  of  dum  fuit  infra  cstatem,  and  dum  fuit  non  compos  menttM^  (/  Md,  198,  808)  which 
Us  for  a  person  of  fuU  age,  or  one  who  hath  recovered  his  understanding,  after  having  (when  under  age 
or  insane)  aliened  his  lands;  or  for  the  heirs  of  such  alienor.  8.  The  writs  of  cui  in  vitcL.  and  cui  anteai- 
vortium,  (iMd.  193,  204)  for  a  woman,  when  a.  widow  or  divorced,  whose  husband  during  the  coverture 
(ati  in  tnta  swi,  vel  cut  ante  divortium^  ip»a  contradicerc  non  potuit)  hath  aliened  her  estate.  4.  The 
writ  od  oommimmn  legemt  {Ibid.  807)  for  the  reversioner  after  the  alienation  and  death  of  the  particular 
tenant  for  life.  S.  The  writs  in  cant  proviso  and  in  con»imili  ccmu,  (/  bid.  805,  806)  which  lay  not  ad  com- 
iii«ii«m  legemt  but  are  given  by  tstat.  Oloc.  6  Edw.  La?,  and  Westm.  8.  18  Edw.  I,  c.  84,  for  the  rever^ 
iioiier  after  the  aUenation,  but  during  the  life,  of  the  tenant  in  dower  or  other  tenant  for  life.  6.  The 
wrttcki  terminum  qui  prcBteritt,  {Ibid.  801)  for  the  reversioner,  when  the  possession  is  withheld  by  the 
toHee  or  a  stranger  after  the  determination  of  a  lease  for  years.  7.  The  writ  catua  matrimonii  prauocuH 
if  bid.  805)  for  a  woman  who  giveth  land  to  a  man  in  fee  or  for  life,  to  the  intent  that  he  may  many  her, 
and  be  doth  not.    And  the  like  in  case  of  other  deforcements. 

(8)  Both  these  writs  were  abolished  by  the  common  law  procedure  act,  1860,  and  a  writ 
of  summoni  from  the  common  pleas  suostituted.    - 
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ancient  forma.  And,  indeed,  I  know  not  whether  it  is  a  greater  credit  to  oar 
Iawb  to  have  such  a  provision  contained  in  them,  or  not  to  have  occasion,  or  at 
least  very  rarely,  to  nse  it 

In  the  times  of  oar  Saxon  ancestors,  the  right  of  possession  seems  only  to 
tiave  been  recoverable  by  writ  of  entry,  (a)  which  was  then  asaally  brought 
in  the' county  court.  And  it  is  to  be  observed,  that  the  proceedings  in  these 
actions  were  not  then  so  tedious  when  the  courts  were  helo,  and  process  issued 
from  and  was  returnable  therein  at  the  end  of  every  three  weeks,  as  they  be- 
€ame  after  the  conquest,  when  all  causes  were  drawn  into  the  king's  courts, 
and  process  issued  only  from  term  to  term:  which  was  found  exceedingly 
dilatory,  being  at  least  four  times  as  slow  as  the  other.  And  hence,  a  new 
remedy  was  invented  in  many  cases  to  do  justice  to  the  people,  and  to  deter- 
mine uie  possession  in  the  proper  counties,  and  yet  by  the  king's  judges.  This 
was  the  remedy  by  cunae^  which  is  called  bv  statute  Westm.  2, 13  Bdw.  I,  a 
^4y/estinum  remeaium^  in  comparison  with  that  by  a  writ  of  entry;  it  not  ad- 
mitting of  many  dilatory  pleas  and  proceedings,  to  which  other  real  actions 
are  subject,  f^) 

2.  The  writ  of  oaHze  is  said  to  have  been  invented  by  Glanvil,  chief  justice 
to  Henry  the  Second;  (c)  and,  if  so,  it  seems  to  owe  its  introduction  to  the 
parliament  held  at  Northampton,  in  the  twenty-second  year  of  that  prince's 
reign;  when  justices  in  eyre  were  appointed  to  go  round  the  kingdom  m  order 
to  tiJce  these  assizes:  and  the  assizes  themselves  (particularly  those  of  tnort 
d^anceator  and  novel  disseisin)  were  clearly  pointed  out  and  described.  {(I) 
r*185l  "^  ^  ^^^^  ^^  entry  *is  a  real  action  (9)  which  disproves  the  title  of  the 
I-  -I  tenant  by  showing  the  unlawful  commencement  of  his  possession;  so  an 
assize  is  a  real  action,  which  proves  the  title  of  the  demandant  merely  bv 
showing  his,  or  his  ancestor's,  possession;  (e)  and  these  two  remedies  are  in  all 
other  respects  so  totally  alike,  that  a  judgment  or  recovery  in  one  is  a  bar 
gainst  tne  other;  so  that,  when  a  man's  possession  is  once  established  by 
either  of  these  possessory  actions,  it  can  never  be  disturbed  by  the  same  an- 
tagonist in  any  other  of  them.  The  word  assize  is  derived  bv  Sir  Edward 
Cdce  (/)  from  the  Latin  assideo,  to  sit  together:  and  it  signifies,  originally, 
the  jury  who  try  the  cause,  and  sit  together  for  that  purpose.  By  a  figure  it 
is  now  made  to  signify  the  court  or  jurisdiction,  whico  summons  this  jury  to- 
gether by  a  commission  of  assize,  or  cul  assisas  capiendas ;  and  hence  the 
judicial  assemblies  held  by  the  king's  commission  in  every  county,  as  well  to 
take  these  writs  of  assize,  as  to  try  causes  at  nisi  priusy  are  termed  in  common 
speech  the  assizes.  By  another  somewhat  similar  figure,  the  name  of  assize  is 
also  applied  to  this  action,  for  recovering  possession  of  lands;  for  the  reason, 
saith  Littleton,  (g)  why  such  writs  at  the  beffinniug  were  called  assizes,  was, 
for  that  in  these  writs  the  sheriff  is  ordered  to  summon  a  jury,  or  assize; 
which  is  not  expressed  in  any  other  original  writ,  (h) 

This  remedy,  by  writ  of  assize,  is  only  applicable  to  two  species  of  injury 
by  ouster,  viz.:  abatement^  and  a  recent  or  novel  disseisin.  If  the  abatement 
happened  upon  the  death  of  the  demandant's  father  or  mother,  brother  or  sister, 
uncle  or  aunt,  nephew  or  niece,  the  remedy  is  by  an  assize  of  mart  d^ancestor, 
or  the  death  of  one's  ancestor.  This  writ  directs  the  sheriff  to  summon  a  jury 
or  assize,  who  shall  view  the  land  in  question,  and  recognize  whether  such  an- 
cestor was  seized  thereof  on  the  day  of  his  death,  and  whether  the  demandant 
be  the  next  heir:  (t)  soon  after  which  the  judges  came  down  by  the  king's 

<a  Gflb.  Ten.  42.  (6)  Booth,  20S.  (e)  Mirror,  c.  S,  1 85. 

(<f)  1 9.    Si  dominu$  feodi  negat  ticuredilnu  de/undi  taisinam  ^U9dem  feodi^  /tutUiarU  domini  rmU 
faeutnt  inde  fieri^  recognitionem  per  xii  letfcUeM  homines,  qualem  taieiiuxm  defunettt$  inde  Habuii,  aU 
^Ut  vivtu  et  mortuut;  et  sicut  recognttum  fuerit,  ita  fUBredibut  tjuB  rtBtxtuant,    %  10.  JuttiUaHi 


jamuii  regit  fciciant  fieri  reeognitionem  de  diteaUinie  factU  super  assisam,  a  tempore  quo  dominue  rem 
ffonit  in  Analiam  proxime  post  pcusem  factam  inter  iptum  et  regem  filium  euum.    (QoefoL  Cod.  9S0J) 
(«)  Finoh,  L.  S84.       (/)  1  Inst.  158.       (g)  %x»L       (i^)  Co.  Uct.  160.  (0  F.  N.  K  19S.    Finch.  L.  2ia 

(9)  Writs  of  assize  and  entry  are  now  abolished. 
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commission  to  take  the  recognition  of  assise:  when,  if  *these  points  are  r*i  g«i 
fonnd  in  the  affirmative,  the  law  immediately  transfers  the*  possession  *•  ^ 
from  the  tenant  to  the  demandant.  If  the  abatement  happened  on  the  death 
of  one's  grandfather  or  grandmother,  then  an  assize  of  mart  cTaneestar  no 
longer  lies,  but  a  writ  of  ayie  or  de  avo:  if  on  the  death  of  the  great-grand- 
father or  great-grandmother,  then  a  writ  of  besayle,  or  deproavo:  but  if  it 
mounts  one  degree  higher,  to  the  treaayle,  or  grandfather's  grandfather,  or  if 
the  abatement  happened  upon  the  death  of  any  collateral  relation,  other  than 
those  before-mentioned,  the  writ  is  called  a  writ  of  connage^  or  de  eonsan' 
guijieo.  (Jc)  (10)  And  the  same  point  shall  be  inquired  of  in  all  these  actions 
aneestrel^  as  in  an  assize  of  mart  d* ancestor ;  they  being  of  the  very  same 
nature:  {I)  though  they  differ  in  this  point  of  form,  that  these  anceatrd  writs 
(like  all  other  writs  oiprcBoipe)  expressly  assert  a  title  in  the  demandant  (viz.: 
the  seisin  of  the  ancestor  at  his  death  and  his  own  right  of  inheritance),  the 
assize  asserts  nothing  directly,  but  only  prays  an  inquiry  whether  those  points 
be  so.  (m)  There  is  also  another  ancestrel  writ,  denominated  a  nuper  obiit, 
to  establish  an  equal  division  of  the  land  in  question,  where,  on  the  death  of 
an  ancestor,  who  has  several  heirs,  one  enters  and  holds  the  others  out  of  pos- 
session, (n)  But  a  man  is  not  allowed  to  have  any  of  these  actions  ancestrel 
for  an  abatement  consequent  on  the  death  of  any  collateral  relation,  beyond 
the  fourth  degree;  (o)  though  in  the  lineal  ascent  he  may  proceed  ad  infini" 
turn,  (/>)  For  there  must  be  some  boundary;  else  the  privilege  would  be 
univeroal,  which  is  absurd;  and  therefore  the  law  pays  no  regard  to  the  pos- 
session of  a  collateral  ancestor,  who  was  no  nearer  than  the  fifth  degree. 

It  was  always  held  to  be  law,  {q)  that  where  lands  were  divisible  in  a  man's 
last  will  by  the  custom  of  the  place,  there  an  assize  of  mort  d^ancestor  did  not 
lie.  For,  where  lands  were  so  divisible,  the  right  of  possession  could  never 
be  determined  by  a  process,  which  inquired  only  of  these  two  points,  the  seisin 
of  the  ancestor,  and  the  heirship  of  the  demandant.  And  hence  it  may  be  rea- 
sonable to  conclude,  that  when  the  ^statute  of  wills,  82  Hen.  YIII,  c.  1,  r*|  o/^-i 
made  all  socage  lands  divisible,  an  assize  of  mort  d^anceator  no  longer  *-  •' 
could  be  brought  of  lands  held  in  socage;  (r)  and  that  now,  since  the  statute 
12  Car.  II,  c.  24  (which  converts  all  tenures,  a  few  only  excepted,  into  free 
and  common  socage),  no  assize  of  mort  d^anceator  can  be  brought  of  any  lands 
in  the  kingdom,  but  that,  in  case  of  abatements,  recourse  must  be  properly 
had  to  the  writs  of  entry. 

An  assize  of  novel  (or  recent)  diaseiein  is  an  action  of  the  same  nature  with 
the  assize  of  mort  d^aficeetor  before-mentioned,  in  that  herein  the  demandant's 
possession  must  be  shown.  But  it  differs  considerably  in  other  points;  particu- 
larly in  that  it  recites  a  complaint  by  the  demandant  of  the  disseisin  committed 
in  terms  of  direct  averment;  whereupon  the  sheriff  is  commanded  to  reseize 
the  land  and  all  the  chattels  thereon,  and  keep  the  same  in  his  custody  till  the 
arrival  of  the  justices  of  assize  (which  in  fact  hath  been  usually  omitted);  (a) 
and  in  the  mean  time  to  summon  a  jury  to  view  the  premises,  and  make  recog- 
nition of  the  assize  before  the  justices,  (t)  At  which  time  the  tenant  may 
plead  either  the  general  issues  niU  torty  ntd  diaaeiairif  or  any  special  plea.  And 
if,  upon  the  general  issue,  the  recognitors  find  an  actual  seisin  in  the  demand- 
ant, and  his  subsequent  disseisin  by  the  present  tenant;  he  shall  have  judg- 
ment to  recover  his  seisin,  and  damages  for  the  injuries  sustained:  being  the 
only  case  in  which  damages  were  recoverable  in  any  possessory  action  at  the 
common  law;  (u)  the  tenant  being  in  all  other  cases  allowed  to  retain  the  inter- 
mediate profits  of  the  land,  to  enable  him  to  perform  the  feudal  services.    But 

Finch.  L.  286,  887.  (0  Stat  Westm.  9.    18  Edw.  I,  a  SO.  <m)  S  Inst  8M. 


(i»)  F.  N.  B.  197.    Fiocb,  L.  298.  (o)  Hale  on  F.  N.  B.  SSI.  (p)  Fits.  Abr.  Ut  eoHnage,  1& 

Braeton.  l.4de  ctmi».  mortU  antteeaaoris^  e.  18,  <  8.    F.  N.  B.  198.  (r)  See  1  Leon.  987. 

Booth.  Sit    Bract.  4, 1, 19. 1 7.  (i)  F.  N.  B.  177.  (u)  Bract.  1S7.    Btat  Uarlbr.  a  11 


(10)  All  the  writs  mentioned  were  abolished  by  statute  8  and  4  Wm.  lY,  c.  27. 
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costs  and  damages  were  annexed  to  many  other  possessory  actions  by  the  stat* 
utes  of  Marlberge,  52  Hen.  Ill,  c.  16,  and  of  Gloucester,  6  Edw.  I,  a  1.  And 
r*188l  *^^  P^^^^^^  frequent  and  vexatious  disseisins,  it  is  enacted  by  the  statute 
*-  -I  of  Merton,  20  Hen.  IH,  c.  3,  that  if  a  person  disseised  recover  seisin  of 
the  land  again  by  assize  of  ?iovel  disaeiairiy  and  be  again  disseised  of  the  same 
tenements  by  the  same  disseisor,  he  shall  have  a  writ  of  re-diaseisin;  and  if 
he  recover  therein,  the  re-disseisor  shall  be  imprisoned ;  and  by  the  statute  of 
Marlberge,  52  Hen.  HI,  c.  8,  shall  also  pay  a  fine  to  the  king:  to  which  the  stat« 
ute  Westm.  2,  13  Edw.  I,  c.  26,  hath  superadded  double  damages  to  the  party 
aggrieved.  In  like  manner,  by  the  same  statute  of  Merton,  when  any  lands  or 
tenements  are  recovered  by  assize  of  mort  d^anceator^  or  other  jury,  or  any 
judgment  of  the  court,  if  the  part^  be  afterwards  disseised  by  the  same  persoi» 
against  whom  judgment  was  obtained,  he  shall  have  a  writ  of  post-dUaeisin 
a^inst  him;  which  subjects  the  post-disseisor  to  the  same  penalties  as  a  re-dis- 
seisor.  The  reason  of  all  which,  as  given  by  Sir  Bdward  Coke,  (t^)  is  because 
such  proceeding  is  a  contempt  of  the  king's  courts,  and  in  despite  of  the  law^ 
or,  as  Bracton  more  fully  expresses  it,  (x)  "  talis  qui  ita  eonvictus  Jhterit^  duplu 
citer  delinquit  contra  regem:  quia  facU  disseisinam  et  roberiam  contra  pacem 
8uam;  et  etiam  ansu  temerario  irrita  fadt  ea^  qiUB  in  curta  domini  regis  rite 
acta  sunt :  et  propter  duplex  deliehtm  merito  sustinere  debet  pcenam  dupli- 
catam,*^ 

In  all  these  possessory  actions  there  is  a  time  of  limitation  settled,  beyond 
which  no  man  shall  avail  himself  of  the  possession  of  himself  or  his  ancestors^ 
or  take  advantage  of  the  wrongful  possession  of  his  adversary.  For,  if  he  be 
negligent  for  a  long  and  unreasonable  time,  the  law  refuses  afterwards  to  lend 
him  any  assistance,  to  recover  the  possession  merely,  both  to  punish  his  neg- 
lect {nam  leges  vigilantibus,  non  dormientibus^  subveniunt)y  and  also  because 
it  is  presumed  that  the  supposed  wrongdoer  has  in  such  a  length  of  time  pro- 
ourea  a  legal  title,  otherwise  he  would  sooner  have  been  sued  This  time  of 
limitation  by  the  statute  of  Merton,  20  Hen.  HI,  c.  8,  and  WestnL  1,  3  Edw.  I^ 
c.  39, was  successively  dated  from  particular  ssras,  viz. :  from  the  return  of  King 
r*i80l  ^^^^  from  Ireland,  and  from  the  coronation,  &c.,  of  King  Henry  *the 
^  -I  Third.  But  this  date  of  limitation  continued  so  long  unaltered,  that  it 
became  indeed  no  limitation  at  all;  it  being  above  three  hundred  years  fromr 
Henry  the  Third's  coronation  to  the  year  1540,  when  the  present  statute  of  lim- 
itations (y)  was  made.  This,  instead  of  limiting  actions  from  the  date  of  a  par- 
ticular event,  as  before,  which  in  process  of  years  grew  absurd,  took  another 
and  more  direct  course,  which  might  endure  forever:  by  limiting  a  certain- 
period,  as  fifty  yean  for  lands,  and  the  like  period  {z)  for  customary  and  pre- 
scriptive rents,  suits  and  services  (for  there  is  no  time  of  limitation  upon  rente 
created  by  deed,  or  reserved  on  a  particular  estate),  (a)  and  enacting  that  no 
person  should  bring  any  possessory  action,  to  recover  possession  thereof  merely 
upon  the  seisin,  or  dispossession  of  his  ancestors,  beyond  such  certain  periocL 
(11)  But  this  does  not  extend  to  services,  which  by  common  possibility  may 
not  happen  to  become  due  more  than  once  in  the  lord's  or  tenant's  life;  ae 
fealty,  and  the  like.(i)  And  all  writs,  grounded  upon  the  possession  of  the 
demandant  himself,  are  directed  to  be  sued  out  within  thirty  years  after  the  dis- 
seisin complained  of;  for  if  it  be  of  an  older  date,  it  can  with  no  propriety  be 
cidled  a  fresh,  recent^  or  novel  disseisin;  which  name  Sir  Edward  doke  inf orms^ 

<t0)  S  Inst  88.  84.  (x)  L.  4»  tr,  1.  e.  49.  (y)  82  Hen.  VIIL  c.  S. 

(s)  8o  Berthelet*8  original  edition  of  the  sUtute,  A.  D.  IMO;  and  Cay's,  Flckerinfl^X  and  Ruffhead^s  edi- 
tions, examined  with  uie  record.  Rasteirs  and  other  Intermediate  editions,  which  Sir  Bdwacd  Ooke  (Jt 
Insl.  K)  and  other  sabsequent  writers  hare  followed,  make  it  only  fifrty  years  for  rents,  fta 

(a)8Bep.6S.  (6)  Co.  Litt.  lU 

(11)  This  is  no  longer  the  law;  actions  for  the  recovery  of  land  or  rent  must  now  be 
brought  within  twenty  years  after  the  right  accrues.    Statute  8  and  4  Wm.  lY,  c.  27,  b.  % 
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VB  was  originally  given  to  this  prooeeding,  because  the  disseisin  mnst  hare  been 
since  the  last  eyre  or  circuit  of  the  justices,  which  happened  once  in  seven 
jesLTB,  otherwise  Hihe  action  was  gone,  (c)  And  we  may  observe,  {d)  that  the 
Hmitation  prescribed  by  Henry  the  Second  at  the  first  institution  of  the  assize 
of  novel  disseisin  was  from  his  own  return  into  England,  after  the  peace  made 
between  him  and  the  young  king,  his  son;  which  was  but  the  year  befoire.  (12) 

What  has  been  here  observed  may  throw  some  light  on  the  doctrine  of  re- 
mitter^  which  we  spoke  of  in  the  second  ^chapter  of  this  book;  and  r*tg/)i 
which  we  may  remember  was  where  one  who  hath  right  to  lands,  but  is  '-  ■' 
out  of  possession,  hath  afterwards  the  freehold  cast  upon  him  by  some  subse- 
quent defective  title,  and  enters  by  virtue  of  that  title.  In  this  case  the  law 
remits  him  to  his  ancient  and  more  certain  right,  and  by  an  equitable  fiction 
supposes  him  to  have  gadned  possession  in  consequence,  and  by  virtue  thereof: 
and  this,  because  he  cannot  possibly  obtain  judi^ment  at  law  to  be  restored  to 
his  prior  right,  since  he  is  himself  the  tenant  oi  the  land,  and  therefore  hath 
nobody  against  whom  to  bring  his  action.  This  determination  of  the  law 
might  seem  superfluous  to  a  hasty  observer;  who  perhaps  would  imagine,  that 
since  the  tenant  hath  now  both  the  right  and  also  the  possession,  it  little  sig- 
nifies by  what  means  such  possession  shall  be  said  to  be  gained.  But  the  wis- 
dom of  our  ancient  law  determined  nothing  in  vain.  As  the  tenant's  posses- 
sion was  gained  by  a  defective  title,  it  was  liable  to  be  overturned  by  showing 
that  defect,  in  a  writ  of  entry;  and  then  he  must  have  been  driven  to  his  writ 
of  right,  to  recover  his  just  inheritance;  which  would  have  been  doubly  hard, 
because  during  the  time  he  was  himself  tenant,  he  could  not  establish  his  prior 
title  by  any  possessory  action.  The  law  therefore  remits  him  to  his  prior  title, 
or  puts  him  m  the  same  condition  as  if  he  had  recovered  the  land  by  writ  of 
en^.  Without  the  remitter,  he  would  have  had  jus^  et  seisinam  separate;  a 
good  right,  but  a  bad  possession;  now,  by  the  remitter,  he  hath  the  most  per- 
Tect  of  all  titles.  Juris  et  seisincs  cor^nctionem. 

HL  By  these  several  possessory  remedies  the  right  of  possession  may  be 
restored  to  him  that  is  unjustly  deprived  thereof.  But  the  right  of  possession 
(though  it  carries  with  it  a  strong  presumption)  is  not  always  conclusive  evi- 
dence of  the  right  of  property,  which  may  still  subsist  in  another  man.  For, 
as  *one  man  may  have  the  possession^  and  another  the  right  of  posses^  r-  4i|gii 
sion^  which  is  recovered  by  these  possessory  actions;  so  one  man  may  ^  J 
have  the  right  of  possession,  and  so  not  be  liable  to  eviction  by  any  possessory 
action,  and  another  may  have  the  right  of  property^  which  cannot  be  otherwise 
asserted  than  by  the  great  and  final  remedy  of  a  writ  of  right,  or  such  corres- 
pondent writs  as  are  in  the  nature  of  a  writ  of  right.  (13) 

This  happens  principally  in  four  cases:  1.  Upon  discontinuance  by  the  alien- 
ation of  tenant  m  tail:  whereby  he  who  had  the  right  of  possession  hath  trans- 
ferred it  to  the  alienee;  and  therefore  his  issue,  or  those  in  remainder  or  rever- 
sion, shall  not  be  allowed  to  recover  by  virtue  of  that  possession,  which  the 
tenant  hath  so  voluntarily  transferred.  2,  8.  In  case  of  judgment  given  against 
either  party,  whether  by  his  own  default,  or  upon  trial  of  the  merits,  in  any 
possessory  action;  for  such  judgment,  if  obtained  by  him  who  hath  not  the  true 
ownership,  is  held  to  be  a  species  of  deforcement;  which,  however,  binds  the 
right  of  possession,  and  suffers  it  not  to  be  ever  again  disputed,  unless  the  right 
of  property  be  also  proved.  In  case  the  demandant,  who  claims  the  right  is 
barred  from  these  possessory  actions  by  length  of  time  and  the  statute  of  limi- 
tations before-mentioned:  for  an  undisturbed  possession  for  fifty  years  ought 
not  to  be  devested  by  any  thing,  but  a  very  clear  proof  of  the  absolute  right 

(c)  1  Inst.  IflS.    Booth,810.  (d)  See iMg«  184. 

(12)  For  the  present  limitations  to  actions,  see  note  1,  book  2,  p.  264. 
(18)  Kow  that  the  actioa  of  ejectment,  which  is  founded  upon  a  rieht  of  possession,  is 
fte  only  mode  of  lecovering  land,  this  distinction  is  in  effect  destroyed. 
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of  property.  In  these  four  oases  the  law  applies  the  remedial  instrament  of 
either  the  writ  of  right  itself,  or  snoh  other  writs  as  are  said  to  be  of  the  same 
nature. 

1.  And  first,  upon  an  alienation  by  tenant  in  tail,  whereby  the  estate-tail  is 
discontinued^  ana  the  remainder  or  reversion  is  by  failure  of  the  particular 
estate  displaced,  and  turned  into  a  mere  right,  the  remedy  is  by  action  oiform/^ 
don  {secundum  furmam  doni)^  which  is  in  the  nature  of  a  writ  of  right,  (e)  and 
is  the  highest  action  that  tenant  in  tail  can  have.  {/)  For  he  cannot  have  an 
absolute  writ  of  right,  which  is  confined  only  to  such  as  claim  in  fee-simple: 
and  for  that  reason  this  writ  of  /ormedon  was  granted  him  by  the  statute  de 
r*192l  ^^^^  ^^  *Westm.  2,  13  Edw.  I,  o.  1,  which  is  therefore  emphatically 
^  ^  called  his  writ  of  right,  (g)  This  writ  is  distinguished  into  three  species: 
Sk /ormedon  in  the  descender ,  in  the  remainder,  and  in  the  reverter.  A  writ  of 
/ormedon  in  the  descender  lieth,  where  a  gift  in  tail  is  made,  and  the  tenant  in 
tail  alienes  the  lands  entailed,  or  is  disseised  of  them,  and  dies;  in  this  case 
the  heir  in  tail  shall  have  this  writ  of  /ormedon  in  the  descender^  to  recover 
these  lands  so  given  in  tail  against  him  who  is  then  the  actual  tenant  of  the 
freehold.  (A)  In  which  action  the  demandant  is  bound  to  state  the  manner 
and  form  of  the  gift  in  tail,  and  to  prove  himself  heir  secundum /ormam  doni, 

A /ormedon  in  the  remainder  lieth,  where  a  man  giveth  lands  to  another  for 
life  or  in  tail,  with  remainder  to  a  third  person  in  tail  or  in  fee,  and  he  who 
hath  the  particular  estate  dieth  without  issue  inheritable,  and  a  stranger  in- 
trudes upon  him  in  remainder  and  keeps  him  out  of  possession.  {%)  In  this 
case  the  remainder-man  shall  have  his  writ  of  /ormedon  in  the  remainder, 
wherein  the  whole  form  of  the  gift  is  stated,  and  the  happening  of  the  event 
upon  which  the  remainder  depended.  This  writ  is  not  given  in  express  words 
by  the  statute  de  donis;  but  is  founded  upon  the  equity  of  the  statute,  and 
upon  this  maxim  in  law,  that,  if  any  one  hath  a  right  to  the  land,  he  ought  also 
to  have  an  action  to  recover  it.  A /ormedon  in  the  reverter  lieth,  where  there 
is  a  gift  in  tail,  and  afterwards  by  the  death  of  the  donee  or  his  heirs  without 
issue  of  his  body  the  reversion  falls  in  upon  the  donor,  his  heirs  or  assigns:  in 
such  case. the  reversioner  shall  have  this  writ  to  recover  the  lands,  wherein  he 
shall  suggest  the  gift,  his  own  title  to  the  reversion  minutely  derived  from 
the  donor,  and  the  failure  of  issue  upon  which  his  reversion  takes  place,  {k) 
This  lay  at  common  law,  before  the  statute  de  donis,  if  the  donee  aliened  be- 
fore he  had  performed  the  condition  of  the  gift,  by  having  issue,  and  after- 
wards died  without  any.  (l)    The  time  of  limitation  in  tL /ormedon  by  statute 

r*ld3l  ^^  ^^^'  ^  ^'  ^^'  ^^  twenty  years;  within  *which  space  of  time  after  his 
^  '  '  title  accrues,  the  demandant  must  bring  his  action,  or  else  he  is  forever 
barred. 

2.  In  the  second  case;  if  the  owners  of  a  particular  estate,  as  for  life,  in 
dower,  by  the  curtesy,  or  in  fee-tail,  are  barred  of  the  right  of  possession  by  a 
recovery  had  against  them  through  their  default  or  non-appearance  in  a  pos- 
sessory action,  they  were  absolutely  without  any  remedy  at  the  common  law: 
as  a  writ  of  right  does  not  lie  for  any  but  such  as  claim  to  be  tenants  of  the 
fee-simple,  l^erefore  the  statute  Westm.  2,  18  Edw.  I,  c.  4,  ^ives  a  new  writ 
for  such  persons,  after  their  lands  have  been  so  recovered  against  them  by  de- 
fault, called  ikouod  ei  d^orceat;  which,  though  not  strictly  a  writ  of  right,  so 
far  partakes  of  the  nature  of  one,  as  that  it  will  restore  the  right  to  him  who 
has  been  thus  unwarily  deforced  by  his  own  default,  (m)  But,  in  case  the 
recovery  were  not  had  by  his  own  default,  but  upon  defence  in  the  inferior 
possessory  action,  this  still  remains  final  with  regard  to  these  particular 
estates,  as  at  the  common  law:  and  hence  it  is,  that  a  common  recovery  (on  a 
writ  of  entry  in  the  post)  had,  not  by  default  of  the  tenant  himself,  but  (after 
his  defence  made  and  voucher  of  a  third  person  to  warranty)  by  default  of 
such  vouchee,  is  now  the  usual  bar  to  cut  off  an  estate-tail,  (n) 

(•)  Flnoh,  L.  967.  (/)  Go.  Utt.  988.  (g)  F.  N.  B.  SS5.  {h)  Ibid.  811,  818.  «)  IhUL  W. 

(J^)IMgC.19.    a8Itop.88.  «)  Finoh,  L.  888/         (m)  F.  N.  &  Ifii.  (n)  See  book  H,  oh.  IL 
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8,  4.  Thirdly,  in  case  the  right  of  possession  be  barred  by  a  recovery  upon  the 
merits  in  a  possessory  action,  or  lastly  by  the  statute  of  liputations,  a  claimant 
in  fee-simple  may  have  a  mere  writ  of  right;  which  is  in  its  nature  the  highest 
writ  in  the  law,  (o)  and  lieth  only  of  an  estate  in  fee-simple,  and  not  for  him 
who  hath  a  less  estate.  This  writ  lies  eoncurrerUly  with  all  other  real  actions, 
in  which  an  estate  of  fee-simple  may  be  recovered:  and  it  also  lies  c^fter  them, 
being  as  it  were  an  appeal  to  the  mere  right,  when  judgment  hath  bean  had  as 
to  the  possession  in  an  inferior  possessory  ♦action,  (pj  But  though  a  r«j94"| 
writ  of  right  may  be  brought,  where  the  demandant  is  entitled  to  the  ^  ^ 
possession,  yet  it  rarely  is  advisable  to  be  brought  in  such  cases  ;  as  a  more 
expeditious  and  easy  remedy  is  had,  without  meddling  with  the  property,  by 
proving  the  demandant^s  own,  or  his  ancestor's,  possession,  and  their  illejxal 
ouster,  in  one  of  the  possessory  actions.  But,  in  case  the  right  of  possession 
be  lost  by  length  of  time,  or  by  iudgment  against  the  true  owner  in  one  of 
these  inferior  suits,  there  is  no  otner  choice:  this  is  then  the  only  remedy  tliat 
can  be  had;  and  it  is  of  so  forcible  a  nature,  that  it  overcomes  all  obstacles,  and 
clears  all  objections  that  may  have  arisen  to  cloud  and  obscure  the  title.  And, 
after  issue  once  ioined  in  a  writ  of  right,  the  judgment  is  absolutely  final;  so 
that  a  recovery  had  in  this  action  may  be  pleaded  in  bar*  of  any  other  claim  or 
demand,  (gr) 

I  Tne  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have  said,  to  recover 
lands  in  fee-simple,  unjustly  withheld  from  the  true  proprietor.  But  there  are 
also  some  other  writs  which  are  said  to  be  in  the  nature  of  a  writ  of  right, 
because  their  process  and  proceedings  do  mostly  (though  not  entirely)  agree 
with  the  writ  of  right:  but  in  some  of  them  the  fee-simple  is  not  demanded; 
and  in  others  not  land,  but  some  incorporeal  hereditament.  Some  of  these 
have  been  already  mentioned,  as  the  writ  of  right  qfdotoery  offormedouy  Ac., 
and  the  others  will  hereafter  be  taken  notice  of  under  their  proper  divisions. 
Nor  is  the  mere  writ  of  right  alone,  or  airways,  applicable  to  every  case  of  a 
claim  of  lands  in  fee-simple:  for  if  the  lord's  tenant  in  fee-simple  dies  without 
heir  whereby  an  escheat  accrues,  the  lord  shall  have  a  writ  of  escheaty  (r)  which 
is  in  the  nature  of  a  writ  of  right,  (s)  And  if  one  of  two  or  more  coparceners 
deforces  the  other,  by  usurping  the  sole  possession,  the  party  aggrieved  shall 
have  a  writ  of  right,  de  rcUionabili  parte^  {t)  which  may  be  grounded  on  the 
♦seisin  of  the  ancestor  at  any  time  during  his  life;  whereas,  in  a  nuper  1-411051 
obiit  (which  is  a  possessory  remedy)  {u)  ne  must  be  seized  at  the  time  ■-  ^ 
of  his  death.  But,  waiving  these  and  other  minute  distinctions,  let  us  now  re- 
turn to  the  general  writ  of  right. 

This  writ  ought  to  be  first  brought  in  the  court-baron  (w)  of  the  lord,  of 
whom  the  lands  are  holden;  and  then  it  is  open  or  patent:  but  if  he  holds  no 
court,  or  hath  waived  his  right,  remisit  curiam  suamy  it  may  be  brought  in 
the  king's  courts  by  writ  of  praecipe  originally;  {x)  and  then  it  is  a  writ  of 
right  dose;  {y)  being  directed  to  the  sheriff  and  not  the  lord.  (2)  Also  when 
one  of  the  king's  immediate  tenants  in  capite  is  deforced,  his  writ  of  right  is 
called  a  writ  ^praecipe  in  capite  (the  improper  use  of  which,  as  well  as  of  the 
former  praecipe  quia  dominue  remiait  airiam,  so  as  to  oust  the  lord  of  his  juris- 
diction, is  restrained  by  magna  carta) y  (a)  and  being  directed  to  the  sheriff, 
and  originally  returnable  in  the  king's  courts,  is  also  a  writ  of  right  cloee,  {b) 
There  is  likewise  a  little  writ  of  right  closey  eecundum  coneuetudinem  manerii^ 
which  lies  for  the  king's  tenants  in  ancient  demesne,  (c)  and  others  of  a  similar 
nature,  {d)  to  try  the  right  of  their  lands  and  tenements  in  the  court  of  the 
lord  exclusively,  {e)     But  the  writ  of  right  patent  itself  may  also  at  any  time 

fo)  F.  K.  B.  t                       (0)  IMd.  1,  6.  (o)  Ibid.  S.    Co.  Utt.  158. 

(r)  P.  N.  B.  14a.          (0)  Booth,  186.  (f)  F.  N.  B.  9.             (u)  See  pase  181 

(to)  Append.  Na  1 1  1.          (fls)  F.  N.  a  &    Finch.  L.  818.  (y)  BoothTvi. 

(f)  Append.  No.  I  |  4.           (a)  0.  91  d)  F.  N.  R  1             (c)  See  book  n,  ch.  8. 
un  Kitchen,  til  eopyhoUL 

(ej  Braoton,  2. 1.  e.  11, 1. 4.  tr.  1.  e.  9  and  tr.  8,  e.  18, 1 9.   Old  Tenor.  1  tenier  en  tocage.  Old  N.  &  f.  oordiL 
uSii.firUfd€r9cUaam.    F.  M.  a  11. 
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be  remdyed  into  tbe  coanty  court,  by  writ  of  tolty  {/)  and  from  thence  into 
the  king's  courts  by  writ  oi  pone  {g)  or  reeordari  facias,  at  the  auggestion  of 
either  party  that  there  is  a  delay  or  defect  of  justice,  (h) 

In  the  progress  of  this  action,  (t)  the  demandant  must  allege  some  seisin  of 
the  lands  and  tenements  in  himself,  or  else  in  some  person  under  whom  he 
r*l06l  ^^^^^^>  ^^^  ^^^^  deriye  the  right  *from  the  person  so  seised  to  himself; 
^  -I  to  which  the  tenant  may  answer  by  denying  tbe  demandant's  right, 
and  ayerring  that  he  has  more  right  to  hold  the  lands,  than  the  demandant  has 
to  demand  them:  and  this  right  of  the  tenant  being  shown,  it  then  puts  the 
demandant  upon  the  proof  of  his  title:  in  which,  if  he  fails,  or  if  the  tenant 
hath  shown  a  better,  the  demandant  and  his  heirs  are  perpetually  barred  of 
their  claim;  but  if  he  can  make  it  apj>ear  that  his  right  is  superior  to  the 
tenant's,  he  shall  recoyer  the  land  against  the  tenant  and  his  neirs  f oreyer. 
But  eyen  this  writ  of  right,  howeyer  superior  to  any  other,  cannot  be  sued  out 
at  any  distance  of  time. 

For  by  the  ancient  law  no  seisin  could  be  alleged  by  the  demandant,  but 
from  the  time  of  Henry  the  First;  (k)  by  the  statute  of  Merton,  20  Hen.  HI, 
o.  8,  from  the  time  of  Henry  the  Second;  by  the  statute  of  Westm.  1,  8  Ed- 
ward I,  c.  39,  from  the  time  of  Richard  the  First;  and  now,  by  statute  82 
Henry  Vlll,  c.  2,  seisin  in  a  writ  of  right  shall  be  within  sixty  years.  So  that 
the  possession  of  lands  in  fee-simple  uninterruptedly,  for  threescore  years,  is 
at  present  a  sufficient  title  against  all  the  world;  and  cannot  be  impeached  by 
any  dormant  claim  whatsoever. 

I  haye  now  gone  through  the  several  species  of  injury  by  ouster  and  dis- 
possession of  the  freehold,  with  the  remedies  applicable  to  each.  In  consider- 
ing which  I  have  been  unavoidably  led  to  touch  upon  much  obsolete  and 
abstruse  learning,  as  it  lies  intermixed  with,  and  alone  can  explain  the  reason  of, 
those  parts  of  the  law  which  are  now  more  generally  in  use.  For,  without 
contemplating  the  whole  fabric  together,  it  is  impossible  to  form  any  clear 
idea  of  the  meaning  and  connection  of  those  disjointed  parts  which  still  form 
a  considerable  branch  of  the  modem  law;  such  as  the  doctrine  of  entries  and 
remitter,  the  levying  of  fines,  and  the  suffering  of  common  recoveries.  Neither 
indeed  is  any  considerable  part  of  that,  which  I  have  selected  in  this  chapter 
r*l07l  ^^^™  among  the  venerable  monuments  of  our  ancestors,  so  ^absolutely 
^  ^  antiquated  as  to  be  out  of  force,  though  the  whole  is  certainly  out  of 
use:  there  being  but  a  very  few  instances  for  more  than  a  century  past  of  prose- 
eating  any  resi  action  for  land  by  writ  of  entrt/,  assizCy  formedon,  writ  of 
right,  or  otherwise.  The  forms  are  indeed  preserved  in  the  practice  of  com- 
mon recoveries;  but  they  are  forms  and  nothing  else;  for  which  the  very 
clerks  that  pass  them  are  seldom  capable  to  assign  the  reason.  But  the  title 
of  lands  is  now  usually  tried  in  actions  of  ^ectmerU  or  trespass;  of  which  in 
the  following  chapters.  (14) 

C/)  Append.  Na  1,1  li  to)  J6<d.  18.  A)F.N.B.8,i. 

(0  Append.  No.  I,  {  0.  (f)  Olanr.  I.  &  e.  &    Oo.  Utt.  114. 

(14)  Real  and  mixed  actions,  except  ejectment,  are  now  almost  universally  abolished  or 
become  obsolete  in  the  United  States,  and  ejectment  is  the  usual  remedy  to  tiv  title  to 
lands.  The  proceedings  in  that  action  have  also  by  statute  been  divested  of  all  useless 
forms  and  made  perfectly  simple 
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CHAPTER    XI. 
OF  DISPOSSESSION,  OR  OUSTER  OF  CHATTELS  REAL. 

HAyiETG  in  the  preceding  chapter  considered  with  some  attention  the  several 
species  of  injary  oy  dispossession  or  ouster  of  th^freeholdy  together  with  the 
regular  and  well-connected  scheme  of  remedies  by  actions  real,  which  are  given 
to  the  subject  by  the  common  law,  either  to  recover  the  possession  only,  or  else 
to  recover  at  once  the  possession,  and  also  to  establish  the  right  of  property; 
the  method  which  I  there  marked  out  leads  me  next  to  consider  injuries  Dy 
ouster  of  chattels  real;  that  is,  by  amoving  the  possession  of  the  tenant  from  an 
•estate  by  statute-merchant,  statute-staple,  recognizance  in  the  nature  of  it,  or 
elegit;  or  from  an  estate  for  years. 

L  Ouster,  or  amotion  of  possession,  from  estates  held  by  statute,  recogni* 
cance,  or  elegity  is  only  liable  to  happen  by  a  species  of  disseisin,  or  turning  out 
of  the  legal  proprietor,  before  his  estate  is  determined  by  raising  the  sum  for 
which  it  is  given  him  in  pledge.  And  for  such  ouster,  though  the  estate  be 
merely  a  chattel  interest,  the  owner  shall  have  the  same  remedy  as  for  an  in- 
jury to  a  freehold;  viz.,  by  assize  of  novel  di8seiBin,{a)(l)  But  this  depends 
vpon  the  several  statutes,  which  *create  these  respective  interests, (6)  r4c|gQ-| 
and  which  expressly  provide  and  allow  this  remedy  in  case  of  dispos-  ^  ^ 
session.  Upon  which  account  it  is  that  Sir  Edward  Coke  observes, (/;)  that 
these  tenants  are  said  to  hold  their  estates  tU  liberum  tenementum^  until  their 
debts  are  paid:  because  by  the  statutes  they  shall  have  an  assize,  as  tenants  of 
the  freehold  shall  have;  and  in  that  respect  they  have  the  similitude  of  a  free- 
hold. ((^ 

n.  As  for  ouster^  or  amotion  of  possession  from  an  estate  for  years;  this 
happens  only  by  a  like  kind  of  disseisin,  ejection,  or  turning  out,  of  the  tenant 
from  the  occupation  of  the  land  during  the  continuance  of  his  term.  For  this 
injury  the  law  has  provided  him  with  two  remedies,  according  to  the  circum- 
stances and  situation  of  the  wrongdoer:  the  writ  of  ejections JirmcB;  which  lies 
against  any  one,  the  lessor,  reversioner,  remainder-man,  or  any  stranger  who  is 
himself  the  wrongdoer  and  has  committed  the  injury  complained  of:  and  the 
writ  of  qttare  ejecit  infra  terminum;  which  lies  not  against  the  wrongdoer  or 
ejector  himself,  but  his  feoffee  or  other  person  claiming  under  him.  These 
are  mixed  actions,  somewhat  between  real  and  personal;  for  therein  are  two 
things  recovered,  as  well  restitution  of  the  term  of  years,  as  damages  for  the 
ouster  or  wrong. 

1.  A  writ  then  of  efectione  JirmoBy  or  action  of  trespass  in  ^ectmenty  lieth 
where  lands  or  tenements  are  let  for  a  term  of  years;  and  afterwards  the  lessor, 
reversioner,  remainder-man,  or  any  stranger,  doth  eject  or  oust  the  lessee  of  his 
term.(tf)  In  this  case  he  shall  have  his  writ  of  ejection  to  call  the  defendant  to 
answer  for  entering  on  the  lands  so  demised'  to  the  plaintiff  for  a  term  that  is 
not  yet  expired,  and  ejecting  him.(/)  And  by  this  writ  the  plaintiff  shall  re- 
cover back  his  term,  or  the  remainder  of  it,  with  damages. 

*Since  the  disuse  of  real  actions,  this  mixed  proceeding  is  become  the  r^onol 
oommon  method  of  trying  the  title  to  lands  or  tenements.  It  may  not  ^  -> 
therefore  be  improper  to  delineate,  with  some  degree  of  minuteness,  its  history, 
the  manner  of  its  process,  and  the  principles  whereon  it  is  grounded. 

We  have  before  seen,  (g)  that  the  wnt  of  covenant,  for  breach  of  the  con- 
fa)  F.  N.  B.  ITS.  

I  Stat.  Westm.  S.  18  Edw.  L  o.  18.   Stat  tU  mercatoribua.  87  £dw.  m,  a  9.  Stat  88  Hen.  VI^  a  6^ |lL 
llii8t.48.         (d)  See  book  n,  oh.  10.  (e)  F.  N.  B.  880.  (/)  See  Appendix,  No.  H,  { 1. 

>  See  page  167. 

<1)  The  assize  of  nowi  diasiiin  is  now  abolii^ed,  and  ejectment  Ib  the  present  remedy. 
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tract  contained  in  the  lease  for  years^  was  anciently  the  only  specific  remedy 
for  recovering  against  the  lessor  a  term  from  which  he  had  ejected  his  lessee, 
together  with  damages  for  the  caster.  Bat  if  the  lessee  was  ejected  by  a 
stranger,  claiming  under  a  title  superior  (A)  to  that  of  the  lessor,  or  by  a  gran- 
tee of  the  reversion  (who  niight  at  any  time  by  a  common  recovery  nave 
destroyed  the  term),  (i)  though  the  lessee  might  still  maintain  an  action  of 
covenant  against  the  lessor,  for  non-performance  of  his  contract  or  lease,  yet 
he  could  not  by  any  means  recover  the  term  itself.  If  the  ouster  was  commit- 
ted by  a  mere  stranger,  without  any  title  to  the  land,  the  lessor  might  indeed 
by  a  real  action  recover  possession  of  the  freehold,  but  the  lessee  had  no  other 
remedy  against  the  ejector  but  in  damages,  by  a  writ  of  ^ectione  JlrmoBy  for 
the  trespass  committed  in  ejecting  him  from  his  farm,  (k)  Bnt  afterwards, 
when  the  courts  of  equity  began  to  oblige  the  ejector  to  make  a  specific  resti- 
tution of  the  land  to  the  party  immediately  injured,  the  courts  of  law  also 
adopted  the  same  method  of  doing  complete  justice;  and,  in  the  prosecution  of 
a  wiic  of  ejectment,  introduced  a  species  of  remedy  not  warranted  by  the 
r*20l1  ^^^S^"^^  ^^'^^  ^^^  prayed  by  the  declaration  (which  are  '^'calculated  for 
^  ^  damages  merely,  and  are  silent  as  to  any  restitution),  viz.:  a  judgment 
to  recover  the  term,  and  a  writ  of  possession  thereupon.  (/)  This  method 
seems  to  have  been  settled  as  early  as  the  reign  of  Edward  lY;  (m)  though  it 
hath  been  said  (n)  to  have  first  begun  under  Henry  VII,  because  it  probably 
was  then  first  applied  to  its  present  principal  use,  that  of  trying  the  title  to  the 
land.  (2) 

The  better  to  apprehend  the  contrivance,  whereby  this  end  is  effected,  we 
must  recollect  that  the  remedy  by  ejectment  is,  in  its  original,  an  action 
brought  by  one  who  hath  a  lease  for  years,  to  repair  the  injury  done  him  by 
dispossession.  In  order  therefore  to  convert  it  into  a  method  of  trying  titles 
to  the  freehold,  it  is  first  necessary  that  the  claimant  do  take  possession  of 
the  lands,  to  empower  him  to  constitute  a  lessee  for  years,  that  may  be  capable 
of  receiving  this  injury  of  dispossession.  For  it  would  be  an  oifence,  called  in 
our  law  maintetiance  (of  which  in  the  next  book),  to  convey  a  title  to  another, 
when  the  ^mntor  is  not  in  possession  of  the  land;  and  indeed  it  was  doubted 
at  first,  whether  this  occasional  possession,  taken  merely  for  the  purpose  of 
conveying  the  title,  excused  the  lessor  from  the  legal  guilt  of  maintenance,  (o) 
When,  therefore,  a  person,  who  hath  right  of  entry  into  lands,  determines  to 
acquire  that  possession,  which  is  wrongfully  withheld  by  the  present  tenant, 
he  makes  (as  by  the  law  he  may)  a  formal  entry  on  the  premises;  and  being  so 
in  the  possession  of  the  soil,  he  there,  upon  the  land,  seals  and  delivers  a  lease 
for  years  to  some  third  person  or  lessee:  and,  having  thus  given  him  entry, 
leaves  him  in  possession  of  the  premises.  This  lessee  is  to  stay  upon  the  land, 
till  the  prior  tenant,  or  he  who  had  the  previous  possession,  enters  thereon 
afresh  and  ousts  him;  or  till  some  other  person  (either  by  accident  or  by 
r*202l  ^S^^^Q^^i^^  beforehand)  comes  upon  the  land,  and  turns  him  *out  or 
'-  -'  ejects  him.  For  this  injury  the  lessee  is  entitled  to  his  action  of  eject- 
ment against  the  tenant,  or  his  casual  Rector,  whichever  it  was  that  ousted 
him,  to  recover  back  his  term  and  damages.     But  where  this  action  is  brought 

(fc)F.  N.  a  14S.  (0  See  book  n,  ch.  9. 

(k)  P.  ft.  iNe.  It  M!f«eUone  fimuB  n'eat  que  un  (icUon  de  trupau  tn  mm  nahire,  €t  U  plaijit^  ne  reoo- 
vera  eon  terme  gue  est  a  venir,  nientpltu  que  en  trewpaee  home  reeovera  damagee  pur  treepaea  nient  faiU 
mee  afeeerf  me«  U  eonvient  a  euer  par  action  de  covenant  al  comen  law  a  reeoverer  mm  terme  :  quoa 
tota  curia  conceaeit.  Bt  per  Belknap,  la  comen  ley  ett,  lou  home  e$t  ouete  de  mm  terme  par  eetranger.  it 
avera  ^ectione  firmcB  vertua  ceaty  que  luy  ouate ;  et  ail  aoit  ouaie  par  ton  leaaor,  bri^e  de  covenant ;  et  ai 

gpar  leaaee  ou  grantee  de  reveraion  oriefe  de  covenant  vanua  aon  toMor,  et  oomntara  eapedal  eovmt,  Aa 
Onts.  Abr.  t,  ajeet,J^rm,  8.)   See  Bract.  2.  4,  ir.  1,  e.  81 
)  See  Append.  No.  II.  I  prop«  >ln. 
»)  7  Edw.  IVy  ft.    Par  Fidrfaz;  ai  home  port  ^fectione  flrmca.  le  plaintiff  reoovara  aon  terme  91U  eat 
mrere,  at  bien  come  in  guare  ajedt  infra  tarminum ;  eU  ti  nul  aoit  arreret  donq^uea  toul  in  damagea, 
<Bm.  Abr.  t.  ^[uare  eieew  infra  terminum^  ftu) 
(»)  F.  N.  B.  tfO.  (o)  1  Ch.  Bep.  Append.  SB. 

(i)  See  on  this  subject  the  note  to  Doe  d  Poole  v.  Errington,  1  A  and  B.  790L 
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against  sach  a  casual  ejector  as  is  before  mentioned,  and  not  against  the  yery 
tenant  in  possession,  the  court  will  not  suffer  the  tenant  to  lose  his  possession 
without  any  opportunity  to  defend  it  Wherefore  it  is  a  standing  rule,  that 
no  plaintiff  shall  proceed  in  ejectment  to  recoyer  lands  against  a  casual  ejector, 
without  notice  giyen  to  the  tenant  in  possession  (if  any  there  be),  and  making 
him  a  defendant  if  he  pleases.  And,  in  order  to  maintain  the  action,  the 
plaintiff  must^  in  case  or  any  defence,  make  out  four  points  before  the  court; 
yiz.,  tUle^  lecue^  €ntry^  and  ouster.  First,  he  must  show  a  good  title  in  his 
lessor,  which  brln^  the  matter  of  right  entirely  before  the  courts  then,  that 
the  lessor,  being  seized  and  possessed  by  yirtue  of  such  title,  did  make  him  the 
lease  for  the  present  term;  thirdly,  that  he,  the  lessee  or  plaintiff,  did  enter  or 
take  possession  in  consequence  of  such  lease;  and  then,  lastly,  that  t*he  defend- 
ant ousted  or  ejected  him.  Whereupon  he  shall  haye  judgment  to  recover  his 
term  and  damages;  and  shall,  in  consequence,  haye  a  iorit  of  poaaessiony  which 
the  sheriff  is  to  execute  by  deliyering  him  the  undisturbed  and  peaceable  pos« 
session  of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  electmenty  in  which  the 
title  of  the  lessor  comes  collaterally  and  incidentally  before  the  court,  in  order 
to  diow  the  injury  done  to  the  lessee  by  this  ouster.  This  method  must  be 
still  continued  in  due  form  and  strictness,  saye  only  .as  to  the  notice  to  the 
tenant,  wheneyer  the  possession  is  yacant,  or  there  is  no  actual  occupant  of 
the  premises;  and  also  in  some  other  cases.  But,  as  much  trouble  and  for- 
mality were  found  to  attend  the  actual  making  of  the  leaaty  entry y  and  oiMtery  a 
new  and  more  easy  method  of  trying  titles  by  writ  of  ejectment^  where  there 
is  any  actual  tenant  or  occupier  of  the  premises  in  dispute,  was  invented  some- 
what more  than  a  century  ago,  by  the  lord  chief  justice  Rolle,  {p)  who  then 
sat  in  the  court  of  upper  bench;  so  called  during  the  exile  of  King  Charles  the 
^Second.  This  new  method  entirely  depends  upon  a  string  of  legal  r«oo3l 
fictions ;  no  actual  lease  is  made,  no  actual  entry  by  the  plaintiff,  no  ^  ^ 
actual  ouster  by  the  defendant;  but  all  are  merely  ideal,  for  the  sole  purpose 
of  trying  the  title.  To  this  end,  in  the  proceedings  (q)  a  lease  for  a  term  of 
years  is  stated  to  have  been  made,  by  him  who  claims  title,  to  the  plaintiff 
who  brings  the  action,  as  by  John  Rogers  to  Richard  Smith,  which  plaintiff 
ought  to  be  some  real  person,  and  not  merely  an  ideal  fictitious  one  who  hath 
no  existence,  as  is  frequently  though  unwarrantably  practised ;  (r)  it  is  also 
stated  that  Smith,  the  lessee,  entered  ;  and  that  the  detendant  William  Stiles, 
who  is  called  the  ccuual  Rectory  ousted  him;  for  which  ouster  he  brings  this 
action.  As  soon  as  this  action  is  brought,  and  the  complaint  fully  stated  in 
the  declaration,  (a)  Stiles,  the  casual  ejector,  or  defendant,  sends  a  written 
notice  to  the  tenant  in  possession  of  the  lands,  as  George  Saunders,  informing 
him  of  the  action  brought  by  Richard  Smith,  and  transmitting  him  a  copy  of 
the  declaration;  withal  assuring  him  that  he,  Stiles  the  defendant,  has  no  title 
at  all  to  the  premises,  and  shall  make  no  defence;  and  therefore  advising  the 
tenant  to  appear  in  court  and  defend  his  own  title  :  otherwise  he,  the  casual 
ejector,  will  suffer  judgment  to  be  had  against  him;  and  thereby  the  actual 
tenant^  Saunders,  will  inevitably  be  .turned  out  of  possession,  (t)  On  receipt 
of  this  friendly  caution,  if  the  tenant  in  possession  does  not  within  a  limited 
time  apply  to  the  court  to  be  admitted  a  defendant  in  the  stead  of  Stiles,  he  is 
supposed  to  have  no  right  at  all;  and  upon  judgment  being  had  against  Stiles 
the  casual  ejector,  Saunders  the  real  tenant  will  be  turned  out  of  possession 
by  the  sheriff. 

Buty  if  the  tenant  in  possession  applies  to  be  made  a  defendant,  it  is  allowed 
him  upon  this  condition;  that  he  enter  into  a  rule  of  court  ^ti)  to  confess,  at 
the  trial  of  the  cause,  three  of  the  four  requisites  for  the  maintenance  of  the 
j^ntiff's  action;  viz.:  the  lease  of  Rogers,  the  lessor,  the  entry  of  Smith« 

(0)  Stjl.  Pnust.  Bm,  lOS  {€dit  1697.)  (g)  See  Append.  No.  n,  ||  1.  a  (r)  •  Mod.  Wfk 
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f*204l  *^^  plaintiff,  and  his  ouster  hj  Saunders  himself ,  now  made  the 
■-  J  defendant  instead  of  Stiles :  which  requisites  being  wholly  fictitious 
should  the  defendant  put  the  plaintiff  to  prove  them,  he  must  of  course  be 
nonsuited  for  want  of  evidence ;  but  by  such  stipulated  confession  of  leaee, 
enJtry^  and  auster,  the  trial  will  now  stand  upon  the  merits  of  the  title  only. 
This  done,  the  declaration  is  altered  by  inserting  the  name  of  Georee  Saunders 
instead  of  William  Stiles,  and  the  cause  goes  down  to  trial  under  the  name  of 
Smith,  (the  plaintiff),  on  the  demise  of  Bogers,  (the  lessor),  against  Saunders, 
the  new  defendant.  And  therein  the  lessor  of  the  plaintiff  is  bound  to  make 
out  a  clear  title,  otherwise  his  fictitious  lessee  cannot  obtain  judgment  to  have 
possession  of  the  land  for  the  term  supposed  to  be  granted.  But,  if  the  lessor 
makes  out  his  title  in  a  satisfactory  manner,  then  judgment  and  a  writ  of  pos- 
session shall  go  for  Richard  Smith,  the  nominal  plaintiff,  who  by  this  trial  has 
proved  the  right  of  John  Rogers,  his  supposed  lessor.  Tet,  to  prevent  fraud- 
ulent recoveries  of  the  possession,  by  collusion  with  the  tenant  of  the.  land,  all 
tenants  are  obliged  by  statute  11  Geo.  II,  c.  19,  on  pain  of  forfeiting  three 
years'  rent,  to  give  notice  to  their  landlords,  when  served  with  any  declaration 
m  ejectment:  and  any  landlord  may  by  leave  of  the  court  be  made  a  co-defend- 
ant to  the  action,  in  case  the  tenant  himself  appears  to  it;  or,  if  he  makes  de- 
fault, though  judgment  must  be  then  signed  against  the  casual  ejector,  yet 
execution  shall  be  stayed,  in  case  the  landlord  applies  to  be  made  a  defendant, 
and  enters  into  the  common  rule;  a  risht,  which  indeed  the  landlord  had  long 
before  the  provision  of  this  statute;  ^)  in  like  manner  as  (previous  to  the 
statute  of  Westm.  2,  c.  3)  if  in  a  real  action  the  tenant  of  the  freehold  made 
default,  the  remainder-man  or  reversioner  had  a  right  to  come  in  and  defend 
the  possession;  lest,  if  judgment  were  had  against  the  tenant,  the  estate  of 
those  behind  should  be  turned  to  a  naked  right,  (to)  But,  if  the  new  defend- 
ants, whether  landlord,  or  tenant,  or  both,  after  entering  into  the  common 
rule,  fail  to  appear  on  the  trial,  and  to  confess  lease,  entry,  and  ouster,  the 
plaintiff.  Smith,  must  indeed  be  there  nonsuited,  for  want  of  proving  those 
requisites;  but  judgment  will  in  the  end  be  entered  against  the  casual  ejector 
Stues;  for  the  condition  on  which  Saunders,  or  his  landlord,  was  admitted  a 
r*205l  ^^^^^^^^^  ^  broken,  and,  therefore,  the  plaintiff  is  put  again  in  the  *same 
^  -■  situation  as  if  he  never  had  appeared  at  all;  the  consequence  of  which 
(we  have  seen)  would  have  been,  that  judgment  would  have  been  entered  for 
the  plaintiff,  and  the  sheriff,  by  virtue  of  a  writ  for  that  purpose,  would  have 
turned  out  Saunders,  and  delivered  possession  to  Smith.  Tlie  same  process, 
therefore,  as  would  have  been  had,  provided  no  conditional  rule  had  been  ever 
made,  must  now  be  pursued  as  soon  as  the  condition  is  broken.  (S) 

The  damages  recovered  in  these  actions,  though  formerly  their  only  intent, 
are  now  usually  (since  the  title  has  been  considered  as  the  principal  question) 

(V)  BtrL  Praa  Reg.  106»  111,  885.    7Mod.  m    8aUc887.    Burr.  ISOl.       (w)  Braoton,  L  fii  tr.  4.  &  10^  1 14. 

(8)  The  proceediiigs  for  the  recovery  of  land  are  now  in  England  as  simple  as  in  any 
other  case. 

In  the  United  States  ejectment  is  now  generally  commenced  by  filing  declaration  or  com- 
plaint against  the  party  in  possession,  setting  forth,  in  general  terms,  that  the  plaintiff  is 
entitled  to  the  possession  of  the  premises,  describing  the  same,  and  that  he  claims  the  same 
in  fee-simple  (or  otherwise,  as  the  case  may  be),*  and  that  the  defendant  unlawfully  with- 
holds the  same.  A  copy  of  this  declaration  or  complaint  is  served  on  the  defendant,  and 
unless  he  pleads  or  answers  to  it  within  the  time  prescribed  by  statute  or  rule  of  court, 
judgment  may  pass  against  him  by  default.  In  some  states  parties  not  in  possession,  but 
who  claim  rights  in  the  premises,  are  allowed  to  be  made  co-defendants,  and  in  o^ers, 
ejectment  may  be  brought  to  tty  conflicting  rights  when  the  premises  are  not  occupied  at 
all  In  general,  means  are  prescribed  by  which  the  defeated  party  in  the  action  can  have 
a  second  trial  as  of  right  If  the  plaintiff  succeeds,  he  is  allowed  to  have  damages  assessed 
by  a  proceeding  in  the  same  suit. 

And  in  many  of  the  states  statutes  will  be  found  allowing  the  defendant,  who  has  been 
in  possession  claiming  title,  to  recover  of  the  successful  plamtiff  the  value  of  his  improve- 
ments or  "  betterments  "  in  certain  classes  of  cases. 
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Teiy  small  and  inadequate;  amounting  commonly  to  one  shilling,  or  some 
other  triyial  sum.  In  order,  therefore,  to  complete  the  remedy,  when  the  pos- 
session has  been  long  detained  from  him  that  nad  the  right  to  it,  an  action  of 
trespass  also  lies,  after  a  recovery  in  ejectment,  to  recover  the  mesne  profits 
which  the  tenant  in  possession  has  wrongfully  received.  Which  action  maj 
be  brought  in  the  name  of  either  the  nommal  plaintiff  in  the  ejectment,'or  his 
lessor,  against  the  tenant  in  possession:  whether  he  be  made  party  to  the  eject- 
ment, or  suffers  judgment  to  go  by  default,  (x)  In  this  case  the  judgment  in 
ejectment  is  conclusive  evidence  against  the  defendant,  for  all  profits  which 
have  accrued  since  the  date  of  the  demise  stated  in  the  former  declaration  of 
the  plaintiff;  but  if  the  plaintiff  sues  for  any  antecedent  profits,  the  defendant 
may  make  a  new  defense. 

Such  is  the  modem  way  of  obliquely  bringing  in  question  the  title  to  lands 
and  tenements,  in  order  to  try  it  in  this  collateral  manner;  a  method  which  is 
now  universally  adopted  in  almost  every  case.  It  is  founded  on  the  same 
principle  as  the  ancient  writs  of  assize,  being  calculated  to  try  the  mere  po9* 
sesBort/  title  to  an  estate;  and  hath  succeeded  to  those  real  actions,  as  being 
infinitely  more  convenient  for  attaining  the  end  of  justice;  because  the  form 
of  the  proceeding  being  entirely  fictitious,  it  is  wholly  in  the  power  of  the 
court  to  direct  the  application  of  that  fiction,  so  as  to  prevent  fraud  and 
chicane,  and  eviscerate  the  very  truth  of  the  title.  The  wnt  of  ejectment  and 
its  nominal  parties  (as  was  resolved  by  all  the  *judges)  (i/)  are  *' judi-  r«206l 
cially  to  be  considered  as  the  fictitious  form  of  an  action,  really  brought  ^  •■ 
by  tne  lessor  of  the  plaintiff  against  the  tenant  in  possession:  invented,  under 
the  control  and  power  of  the  court,  for  the  advancement  of  justice  in  many  re- 
spects; and  to  force  the  parties  to  go  to  trial  on  the  merits,  without  being  en- 
tangled in  the  nicety  of  pleadings  on  either  side." 

But  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the  title  of  all 
estates;  for  on  those  things  whereon  an  entry  cannot  in  fact  be  made,  no  entry 
shall  be  supposed  by  any  fiction  of  the  parties.  Therefore  an  ejectment  will 
not  lie  of  an  advowson,  a  rent,  a  common,  or  other  incorporeal  hereditament: 
{z\  except  for  tithes  in  the  hands  of  lay  appropriators,  by  the  express  purview 
of  statute  32  Hen.  VllI,  a  7,  which  doctrine  hath  since  been  extended  by 
analogy  to  tithes  in  the  hands  of  the  clergy:  (a)  nor  will  it  lie  in  such  cases, 
where  the  entry  of  him  that  hath  right  is  taken  away  by  descent,  discontinu- 
ance, twenty  years'  dispossession,  or  otherwise. 

This  action  of  ejectment  is,  however,  rendered  a  very  easy  and  expeditious 
remedy  to  landlords  whose  tenants  are  in  arrear,  by  statute  4  Geo.  II,  c.  28, 
which  enacts  that  every  landlord,  who  hath  by  his  lease  a  right  of  re-entry  in 
case  of  non-payment  of  rent,  when  half  a  year's  rent  is  due,  and  no  sufficient 
distress  is  to  be  had,  may  serve  a  declaration  in  ejectment  on  his  tenant,  or  fix 
the  same  upon  some  notorious  part  of  the  premises,  which  shall  be  valid,  with- 
out any  formal  re-entrv  or  previous  demand  of  rent.  And  a  recovery  in  such 
ejectment  shall  be  final  and  conclusive,  both  in  law  and  equity,  unless  the  rent 
and  all  costs  be  paid  or  tendered  within  six  calendar  months  afterwards. 

2.  The  writ  of  quare  ^ecU  infra  terminum  lieth,  by  the  ancient  law,  where 
the  wrongdoer  or  ejector  is  not  himself  in  ^possession  of  the  lands,  but  r^on'^-i 
another  who  daims  under  him.  As  where  a  man  leaseth  lands  to  an- 1-  -^ 
other  for  years,  and,  after,  the  lessor  or  reversioner  entereth,  and  maketh  a 
feoffment  m  fee,  or  for  life,  of  the  same  lands  to  a  stranger:  now  the  lessee 
cannot  bring  a  writ  of  pectioiu  iirmcB  or  ejectment  against  the  feoffee:  be- 
cause he  did  not  eject  him,  but  the  reversioner;  neither  can  he  have  any  such 
action  to  recover  his  term  against  the  reversioner,  who  did  oust  him;  because 
he  is  not  now  in  possession.  And  upon  that  account  this  writ  was  devised, 
jipon  the  equity  oi  the  statute  Westm.  2,  a  24,  as  in  a  case  where  no  adequate 

OABurr.MS.^       CD  IColi.  Sl^  Qm.  IL    Bmr.  OML  ^  BrownL  190.    Oro.  Oftr.  OH    8tn.01 

(a)  Qra  Ov.  IQL    tCofd Bajm. 780L 
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remedy  was  already  provided,  {b)  And  the  action  ia  brought  against  the 
feofFee  for  deforcing,  or  keeping  out,  the  original  lessee,  daring  the  continu- 
ance of  his  term;  and  herein,  as  in  the  ejectment,  the  plaintiff  shall  recover  so 
much  of  the  term  as  remains;  and  also  shall  have  actual  damages  for  that  por- 
tion of  it,  whereof  he  has  been  unjustly  deprived.  But  since  the  introduction 
of  fictitious  ousters,  whereby  the  title  may  be  tried  against  any  tenant  in  pos- 
session (bv  what  means  soever  he  acquired  it),  and  the  subse<}uent  recovery  of 
damages  by  action  of  trespass  for  mesne  profits,  this  action  is  fallen  into  dis- 
use. (4) 


CHAPTER  XIL 
OF  TREPAS8. 


In  the  two  preceding  chapters  we  have  considered  such  injuries  to  real  prop- 
erty, as  consisted  in  an  ouster,  or  amotion  of  the  possession.  Those  which  re- 
main to  be  discussed  are  sudi  as  may  be  offered  to  a  man's  real  property  with- 
out any  amotion  from  it. 

The  second  species,  therefore,  of  real  injuries,  or  wrongs  that  affect  a  man's 
lands,  tenements,  or  hereditaments,  is  that  of  trespass.  Trespass  in  its  lareest 
and  most  extensive  sense,  siraifies  any  transgression  or  offence  against  the  law 
of  nature,  of  societv,  or  of  the  country  in  which  we  live  ;  whether  it  relates  to 
a  man's  person,  or  his  property.  Therefore  beating  another  is  a  trespass;  for 
which  (as  we  have  formerly  seen)  an  action  of  trespass  vi  et  armis  in  assault 
and  battery  will  lie;  taking  or  detaining  a  man's  goods  are  respectively  tres- 
passes; for  which  an  action  of  trespass  v%  et  armiSy  or  on  the  case  in  trover  and 
conversion,  is  given  by  the  law:  so  also  non-performance  of  promises  or  under- 
takings is  a  trespass,  upon  which  an  action  of  trespass  on  the  case  in  assumpsU 
is  grounded:  and  in  general,  any  misfeasance,  or  act  of  one  man  whereby  an- 
other is  injuriously  treated  or  damnified,  is  a  transgression  or  trespass  m  its 
largest  sense;  for  which  we  have  already  seen  (a)  that  whenever  the  act  itself 
is  directly  and  immediately  injurious  to  the  person  or  property  of  another 
r*200l  *^^^  therefore  necessarily  accompanied  with  some  force,  an  action  of 
■-  -■  trespass  vi  et  armis  will  lie;  but,  if  the  injury  is  only  consequential,  a 
special  action  of  trespass  on  the  case  may  be  brought. 

But  in  the  limited  and  confined  sense  in  which  we  are  at  present  to  consider 
it,  it  signifies  no  more  than  an  entry  on  another  man's  m*ound  without  a  lawful 
authority,  and  doing  some  damage,  however  inconsiderable,  to  his  real  property. 
For  the  right  of  meum  and  tyutn^  or  property  in  lands,  being  once  established, 
it  follows  as  a  necessary  consequence,  that  this  right  must  be  exclusive;  that  is, 
that  the  owner  may  retain  to  himself  the  sole  use  and  occupation  of  his  soil; 
every  entry  therefore  thereon,  without  the  owner's  leave,  and  especially  if  con- 
trary to  his  express  order,  is  a  trespass  or  transgression.  The  Roman  laws 
seem  to  have  made  a  direct  prohibition  necessary,  in  order  to  constitute  this 
injury;  ^^qui  alienum/undum  ingreditWy potest  a  aomino^  si  is  prcsviderit,  prO' 
hiberi  ne  ingrediatur.**  (b)  But  the  law  of  England,  justly  considering  thai 
much  inconvenience  may  nappen  to  the  owner,  before  he  has  an  opportunity  to 
forbid  the  entry,  has  carried  the  point  much  farther,  and  has  treated  every  en- 
try upon  another's  lands  (unless  by  the  owner's  leave,  or  in  some  very  partioiilar 

C5)r.N.B.106.  (a)BM|McelSl  (ft)  Im<.  %  1,  tt. 

(4)  It  was  abolished  by  statute  8  and  4  Wm.  lY,  o.  97,  s.  81 
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cases),  as  an  injury  or  wrong,  for  satisfaction  of  which  an  action  of  trespass 
will  lie;  bat  determines  the  qtcantum  of  that  satisfaction,  by  considering  how 
far  the  offence  was  wilful  or  inadvertent,  and  by  estimating  the  value  of  the 
actual  damage  sustained. 

Every  unwarrantable  entry  on  another's  soil  the  law  entitles  a  trespass  dy 
brecJeing  his  dow:  the  words  of  the  writ  of  trespass  commanding  the  defend- 
ant to  show  cause  qtutre  clausum  quererUU  fregit.  For  every  man's  land  is, 
in  the  eye  of  the  law,  enclosed  and  set  apart  from  his  neighbor's:  and  that 
either  by  a  visible  and  material  fence,  as  one  field  is  divided  f rpm  another  by  a 
hed^e;  or  by  an  ideal,  invisible  boundary  ^existing  only  in  the  contem-  r^otQ-i 
plation  of  law,  as  when  one  man's  land  aajoins  to  another's  in  the  same  ^  -I 
field.  And  every  such  entry  or  breach  of  a  man's  close  carries  necessarily 
along  with  it  some  damage  or  other;  for,  if  no  other  special  loss  can  be  assigned, 
yet  still  the  words  of  the  writ  itself  specify  one  general  damage,  viz. :  the  tread- 
mg  down  and  braising  his  herbage,  (c) 

One  must  have  a  property  (either  absolute  or  temporary)  in  the  soil,  and 
actual  possession  by  entry,  to  be  able  to  maintain  an  action  of  trespass;  or,  at 
least,  it  is  requisite  that  the  party  have  a  lease  and  possession  of  the  vesture 
and  herbage  of  the  land.(df)(l)  Thus,  if  a  meadow  be  divided  annually  among 
the  parishioners  by  lot,  then  after  each  person's  several  portion  is  allotted,  they 
may  be  respectively  capable  of  maintaining  an  action  for  the  breach  of  their 
several  closes:  {i\  for  they  have  an  ezclasive  interest  and  freehold  therein  for 
the  time.  But  oefore  entry  and  actual  possession,  one  cannot  maintain  an 
action  of  trespass,  though  he  hath  the  freenold  in  law.(/')  And  therefore  an 
heir,  before  entry,  cannot  have  this  action  against  an  abator;  though  a  dis- 
seisee might  have  it  against  the  disseisor,  for  the  injury  done  by  the  disseisin 
itself,  at  which  time  the  plaintiff  was  seised  of  the  land :  bat  he  cannot  have  it 
for  any  act  done  after  the  disseisin,  until  he  hath  gained  possession  by  re-entry, 
and  then  he  may  well  maintain  it  for  the  intermediate  damage  done;  for  after 
his  re-entry  the  law,  by  a  kind  oijui  /70«^//mtmi,  supposes  the  freehold  to  have 
all  along  continued  in  hinL(.^)  Neither,  by  the  common  law,  in  case  of  an  in- 
trusion or  deforcement,  could  the  party  kept  out  of  possession  sue  the  wrong- 
doer by  a  mode  of  redress  which  was  calculated  merely  for  injuries  committed 
against  the  land  while  in  ih€  possession  of  the  owner.  But  now  by  the  statute 
6  Anne,  c.  18,  if  a  guardian  or  trustee  for  any  infant,  a  husband  seized  Jure 
ttxariSf  or  a  person  having  any  estate  or  interest  determinable  upon  a  life  or 
lives,  shall,  after  the  ^determination  of  their  respective  interests,  hold  rucoi  ii 
over  and  continue  in  the  possession  of  lands  or  tenements,  without  ^  ^ 
the  consent  of  the  person  entitled  thereto,  they  are  adjudged  to  be  trespassers; 
and  any  reversioner  or  remainder-man  expectant  on  any  life-estate,  may  once 
in  every  year,  by  motion  to  the  court  of  chancery,  procure  the  cestui/  que  vie 
to  be  produced  by  the  tenant  to  the  land,  or  may  enter  thereon  in  case  of  his 
refusal  or  wilful  neglect.  And  by  the  statutes  of  4  Geo.  II,  c.  28,  and  11  Geo. 
11,0.  19,  in  case,  after  the  determination  of  any  term  for  life,  lives,  or  years, 

(6)  F.  N.  B.  S7,  SS.  id)  Pjer,  ttSw    S  BoU.  Abr.  640.  («)  Cnx  EUs.  421, 

(/)8BoU.Abr.568.  (9)llBep.5. 

(1)  To  entitle  one  to  maintain  trespass  he  must  have  possession:  Mather  v.  Miuisters,  &a ; 
8  S.  and  R.,  609;  Wheeler  v.  Hotchkiss,  10  Conn.,  225;  unless  the  lands  are  wild  or  vacant, 
in  which  case  the  party  having  title  has  sufficient  constructive  possession  for  the  purposes 
of  this  suit.  Goodrich  v.  EUithaway,  1  Vt.,  485;  Van  Rensselaer  v.  Van  Rensselaer,  9 
Johns.,  877.  See  Gardner  v.  Hart,  IN.  Y.,  528.  In  other  cases  it  is  not  necessary  for  the 
plaintiff  to  show  title;  but  every  unwarrantable  entry  upon  a  peaceable  possession  is  a  tres- 
pass. Palmer  v.  Aldridge,  16  Barb.,  181;  Wells  v.  Howell,  19  Johns.,  885;  Brown  v.  Mc- 
Uloud.,  8  Head,  280.  And  one  who  uses  the  highway  for  purposes  other  than  those  for 
which  the  public  easement  exists,  is  liable  in  trespass  to  the  owner  of  the  fee.  Avery  v. 
Maxwell,  4  N.  H.,  86;  Mayhew  v.  Norton,  17  Pick..  357;  Adams  v.  Rivers,  11  Barb.,  890. 
If  lands  are  occupied  by  a  tenant,  he,  and  not  the  lessor,  must  bring  trespass  against  a 
•tranger  for  unlawful  disturbance  of  the  possession.    Campbell  v.  Arnold,  1  Johns.,  612. 

117 


ill  TsESPASd  TO  Rbal  Propxbty.  [Book  in. 

ftny  person  shall  wilfully  hold  over  the  samey  the  lessor  or  reversioner  is  en- 
titlea  to  recover  by  action  of  debt,  either  at  the  rate  of  double  the  annual  value 
of  the  premises,  in  case  he  himself  hath  demanded  and  given  notice  in  writing 
to  the  tenant  to  deliver  the  possession,  or  else  double  the  usual  rent,  in  case 
the  notice  of  quitting  proceeds  from  the  tenant  himself,  having  power  to  deter- 
mine his  lease,  and  he  afterwards  neglects  to  carry  that  notice  mto  due  execu- 
tion. 

A  man  is  answerable  for  not  only  bis  own  trespass,  but  that  of  his  cattle 
also:  for,  if  bv  his  negligent  keeping  they  stray  upon  the  land  of  another,  (and 
much  more  if  he  permits,  or  drives  them  on,)  and  they  there  tread  down  his 
neighbor's  herbage,  and  spoil  his  com  or  his  trees,  this  is  a  trespass  for  which 
the  owner  must  answer  in  damages,  and  the  law  gives  the  party  injured  a 
double  remedy  in  this  case;  by  permitting  him  to  distrain  the  cattle  thus  dam" 
age'/eaaanty  or  doing  damage,  till  the  owner  shall  make  him  satisfaction:  or 
else  bv  leaving  him  to  the  common  remedy  in  foro  cofUentioso^  by  action. 
And  the  action  that  lies  in  either  of  these  cases  of  trespass  committed  upon 
another's  land,  either  by  a  man  himself  or  his  cattle,  is  the  action  of  trespass 
vi  et  armis;  whereby  a  man  is  called  upon  to  answer,  qiuire  vieC  armis  clauaum 
ipsiua  A  apud  JB  fregit^  et  blada  ipsius  A  ad  vaUntiam  centum  solidorum 
ibidem  nuper  creacentia  cum  quibtisdam  averiis  depastita  fuity  conciUcavit^  et 
eonaumpsity  Jbo,:  (A)  for  the  law  always  couples  the  idea  of  force -with  that  of 
intrusion  upon  the  property  of  another.  And  herein,  if  any  unwarrantable  act 
r  *2121  ^^  ^^^  *deienaant  or  his  beasts  in  coming  upon  the  land  be  proved,  it 
■-  -*  is  an  act  of  trespass  for  which  the  plaintiff  must  recover  some  dam- 
ages; such,  however,  as  the  jury  shall  think  proper  to  assess. 

In  trespass  of  a  permanent  nature,  where  the  mjury  is  continually  renewed, 
(as  by  spoiling  or  consuming  the  herbage  with  the  defendant's  cattle),  the 
declaration  may  allege  the  injury  to  have  been  committed  by  continuation 
from  one  given  day  to  another  (which  is  called  laying  the  action  with  a  con- 
tinuando)y  and  the  plaintiff  shall  not  be  compellea  to  bring  separate  actions 
for  every  day's  separate  offence. (t)  But  where  the  trespass  is  by  one  or  several 
acts,  each  of  whicn  terminates  in  itself,  and  being  once  done  cannot  be  done 
again,  it  cannot  be  laid  with  a  continuando;  yet  if  there  be  repeated  acts  of 
trespass  committed,  (as  cutting  down  a  certain  number  of  trees),  they  mav  be 
laid  to  be  done,  not  continually,  but  at  divers  days  and  times  within  a  given 
period,  {k)  (2) 

In  some  cases  trespass  is  justifiable;  or  rather  entry  on  another's  land  or 
house  shall  not  in  those  cases  be  accounted  trespass:  as  if  a  man  comes  thither 
to  demand  or  pay  monev,  there  payable;  or  to  execute,  in  a  legal  manner,  the 

Erocess  of  the  law.  Also  a  man  may  justify  entering  into  an  inn  or  public 
ouse,  without  the  leave  of  the  owner  first  specially  asked ;  because  when  a  man 
f)rofesses  the  keeping  such  inn  or  public  house,  he  thereby  gives  a  general 
icense  to  any  person  to  enter  his  doors.  So  a  landlord  may  justify  entering  to 
distrain  for  rent;  a  commoner  to  attend  his  cattle,  common ing  on  another's 
land;  and  a  reversioner,  to  see  if  any  waste  be  committed  on  the  estate;  for  the 
apparent  necessity  of  the  thing.  (/)  Also  it  hath  been  said,  that  by  the  common 
law  and  custom  of  England,  the  poor  are  allowed  to  enter  and  glean  upon 
r*213l  ^^^^^^^i'  ground  after  the  harvest,  without  *being  guilty  of  trespass: 
I-  -'  (m)  which  humane  provision  seems  borrowed  from  the  Mosaical  law. 
(n)  (3)     In  like  manner  the  common  law  warrants  the  hunting  of  ravenous 

(^)IU«tetr.  M.  (0  8  Roll.  Abr.  645.    Lord  Ra7m.  940. 

(k)  SiOk.  68ft,  899.    Lord  Raym.  823.    7  Mod.  152.  «)  8  Rep.  1401 

(m)  Oiib.  Ev.  853.    Trials  per  paU.  ch.  15,  p.  488. 

(n)  Levit.  o.  19.  ▼.  9,  and  a.  28,  ▼.  29.    Deut  c  SA,  ▼.  19,  &a 

(2)  The  lat  ter  mode  prevails  in  modem  practice. 

(8)  It  was  decided  Iq  Stell  v.  HoughtOQ,  1  H.  BL,  51,  that  a  right  to  glean  in  the  lands  ol 
another  did  oot  exist  at  the  common  law. 
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beasts  of  prey,  as  badgers  and  foxes,  in  another  man's  land;  because  the  destroy* 
ing  such  creatures  is  said  to  be  profitable  to  the  public,  (o)  (4)  But  in  cases 
where  a  man  misdemeans  himself,  or  makes  an  ill  use  oi  the  authority  with 
which  the  law  intrusts  him,  he  shall  be  accounted  a  trespasser  ab  initio :  (p) 
as  if  one  comes  into  a  tavern  and  will  not  go  out  in  a  reasonable  tim^,  but 
tarries  there  all  night  contrary  to  the  inclinations  of  the  owner;  this  wrongful 
act  shall  affect  and  have  relation  back  eyen  to  his  first  entry,  and  make 
the  whole  a  trespass,  {q)  But  a  bare  nonfeasance,  as  not  paying  for  the  wine 
he  calls  for,  will  not  make  him  a  trespasser:  for  this  is  omy  a  breach  of  con- 
tract^ for  which  the  tavemer  shall  have  an  action  of  debt  or  assumpsit  against 
him.  (r)  So  if  a  landlord  distrained  for  rent;  and  wilfully  killed  the  distress, 
this  by  the  common  law  made  him  a  trespasser  ah  initio :  (s)  and  so  indeed 
would  any  other  irregularity  have  done,  till  the  statute  11  Geo.  II,  c.  19,  which 
enacts,  that  no  subsequent  irregularity  of  the  landlord  shall  make  his  first 
entry  a  trespass;  but  the  party  injured  shall  have  a  special  action  of  trespass 
or  on  the  case,  for  the  real  specific  injury  sustained,  unless  tender  of  amends 
hath  been  made.  But,  still,  if  a  reversioner,  who  enters  on  pretence  of  seeing 
waste,  breaks  the  house,  or  stays  there  all  night;  or  if  the  commoner  who 
comes  to  tend  his  cattle,  cuts  down  a  tree;  in  these  and  similar  cases,  the  law 
judges  that  he  entered  for  this  unlawful  purpose,  and  therefore,  as  the  act 
which  demonstrates  such  his  purpose  is  a  trespass,  he  shall  be  esteemed  a 
trespasser  ab  initio,  {t)  So  also  in  the  case  of  hunting  the  fox  or  the  badger, 
a  man  cannot  justify  breaking  the  soil,  and  digging  him  out  of  his  earth  :  for 
though  *the  law  warrants  the  hunting  of  such  noxious  animals  for  the  r^oiji 
public  good,  yet  it  is  held  {u)  that  such  things  must  be  done  in  an  ^  -■ 
ordinary  and  usual  manner  ;  therefore,  as  there  is  an  ordinary  course  to  kill 
them,  viz.,  by  hunting,  the  court  held  that  the  digging  for  them  was  unlawfuL 

A  man  may  also  justify  in  an  action  of  trespass,  on  account  of  the  freehold 
and  ri^ht  of  entry  being  in  himself;  and  this  defence  brings  the  title  of  the 
estate  in  question.  This  is  therefore  one  of  the  ways  devised,  since  the  disuse 
of  real  actions,  to  try  the  property  of  estates;  though  it  is  not  so  usual  as  that 
by  ejectment,  because  that,  being  now  a  mixed  action,  not  only  gives  damages 
for  the  ejection,  but  also  possession  of  the  land;  whereas  in  trespass,  which  is 
merely  a  personal  suit,  the  right  can  be  only  ascertained,  but  no  possession 
delivered;  nothing  being  recovered  but  damages  for  the  wrong  committed. 

In  order  to  prevent  tnfiing  and  vexatious  actions  of  trespass,  as  well  as  other 
personal  actions,  it  is  {inter  alia)  enacted  by  statutes  43  Eliz.  c.  6,  and  22  and 
23  Car.  11,  c.  9,  §  136,  that  where  the  jur^,  who  try  an  action  of  trespass,  give 
less  damages  than  fortv  shillings,  the  plaintiff  shall  be  allowed  no  more  costs 
than  damages,  unless  the  judge  shall  certify  under  his  hand  that  the  freehold 
or  title  of  the  land  came  chiefly  in  question.  But  this  rule  now  admits  of  two 
exceptions  more,  which  have  been  made  by  subsequent  statutes.  One  is  by 
statute  8  and  9  Wm.  Ill,  c.  11,  which  enacts,  that  in  all  actions  of  trespass, 
wherein  it  shall  appear  that  the  trespass  was  wilful  and  malicious,  and  it  be  so 
certified  by  the  jud^e,  the  plaintiff  shall  recover  full  costs.  Every  trespass  is 
mlfuly  where  the  defendant  has  notice,  and  is  especially  forewarned  not  to 
come  on  the  land ;  as  every  trespass  is  malicious^  though  the  damage  may  not 
amount  to  forty  shillings,  where  the  intent  of  the  defendant  plainly  appears  to 

fo>Cro.JM.Sn.  jrp>F|]iob,Lu47.    Oro.jM.14S.  (fl)  S  BoD.  Abr.  SSL  (r)SBeikM7. 

^)  nDeh,  L.  «r.         (l)dRep.lM.         («)  Oro.  Jao.  aCL  w         r- 

(^  The  law  was  otherwise  declared  by  Lord  Ellenborough  In  Earl  of  Essex  v.  Capel  (9 
Chit.  Qame  Law,  1881),  with  the  qualincation,  however,  that  there  may  be  such  a  public 
nuisance  by  a  noxious  animal  as  may  justify  the  running  him  to  his  earth.  In  the  case  of 
animals  chased  for  sport  or  Rame,  merely,  it  is  clear  that  one  cannot  Justify  goine  upon  the 
lands  of  another  in  pursuit  without  his  license.  Sutton  v.  Moody,  1  Ij.  Baym.,  SSfl;  Deane 
%.  Clayton,  7  Taunt,  534;  Hume  v.  Oldacre,  1  Stark.,  851. 
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T^^lfil  ^"^  ^  hanuM  and  distress  the  plaintiff.  The  other  exception  is  by 
*-  ^  statute  4  and  5  W.  and  M.  c.  23^  which  gives  full  costs  against  any  inferior 
tradesman,  apprentice^  or  other  dissolute  person,  who  is  convicted  of  a  tres- 
pass in  hawking,  hunting,  fishing,  or  fowling,  upon  another's  land.  Upon  thia 
statute  it  has  been  adjudged,  that  if  a  person  be  an  inferior  tradesman,  as.  a 
clothier  for  instance,  it  matters  not  what  qualification  he  may  have  in  point  of 
estate ;  but,  if  he  be  guilty  of  such  trespass,  he  shall  be  liable  to  pay  full 
costs,  {to)  (6) 


CHAPTER  XIIL 
OF  NUISANCE. 


A  THIRD  species  of  real  injuries  to  a  man's  lands  and  tenements,  is  by  ntci- 
8<xnce,  Nuisance,  nocumenhtnif  or  annoyance,  signifies  any  thing  that  worketh 
hurt,  inconvenience  or  damage.  And  nuisances  are  of  two  kinds  :  ptiblic  or 
common  nuisances,  which  affect  the  public,  and  are  an  annoyance  to  aU  the 
king's  subjects;  for  which  reason  we  must  refer  them  to  the  class  of  public 
wrongs,  or  crimes  and  misdemeanors:  andj^rtvote  nuisances,  which  are  theob- 

J'ects  of  our  present  consideration,  and  may  be  defined,  anything  done  to  the 
lurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments  of  another,  (a) 
We  will  therefore,  first,  nuirk  out  the  several  kinds  of  nuisances,  and  then  their 
respective  remedies. 

L  In  discussing  the  several  kinds  of  nuisances,  we  will  consider  first,  such 
nuisances  as  may  affect  a  man's  corporeal  hereditaments,  and  then  those  that 
may  damage  such  as  are  incorporeal. 

1.  First,  as  to  corporeal  inheritances.  Tf  a  man  builds  a  house  so  close  to 
mine  that  his  roof  overhangs  my  roof,  and  throws  the  water  off  his  roof  upon 
mine,  this  is  a  nuisance  for  which  an  action  will  lie.  (&)  Likewise  to  erect  a 
house  or  other  building  so  near  to  mine,  that  it  obstructs  my  ancient 
r^i'71  *^^S^^  ^'^^  windows,  is  a  nuisance  of  a  similar  nature,  (c)  But  in  thia 
^  ^  latter  case  it  is  necessary  that  the  windows  be  ancient;  that  is,  have 
subsisted  there  a  long  time  without  interruption;  otherwise  there  is  no  injury 
done.  For  he  hath  as  much  right  to  build  a  new  edifice  upon  his  ground  as 
I  have  upon  mine;  since  every  man  may  erect  what  he  pleases  upon  the  up- 
right or  perpendicular  of  his  own  soil,  so  as  not  to  prejudice  what  has  Ions 
been  enjoyed  by  another ;  and  it  was  my  folly  to  build  so  near  another's  grouno. 
(d)  (1)  Also  if  a  person  keeps  his  hogs,  or  other  noisome  animals,  so  near  the 
house  of  another,  tnat  the  stench  of  them  incommodes  him  and  makes  the  air 
unwholesome,  (2)  this  is  an  injurious  nuisance,  as  it  tends  to  deprive  him  of 
the  use  and  benefit  of  his  house,  {e)     A  like  injury  is,  if  one's  neighbor  sets  up 

(10)  Lord  Raym.  149.  (a)  Finch,  L.  1S8.  (6)  F.  N.  a  184.  (e)  9  Bep.  68. 

(d)  Cro.  BUS.  11&    Salk.  499.  (e)  9  Rep.  66L 

(5)  The  statute  4  and  5  W.  and  M.  c.  23,  is  now  repealed.  The  statutes  previously  men- 
tioned are  also  now  repealed,  and  new  provisions  substituted. 

(1)  The  easement  of  light  and  air  over  the  land  of  another  is  not  recognized  in  the  United 
States  as  arising  by  prescriptive  enjoyment.  See  Mahan  v.  Brown,  13  Wend.,  261 ;  S.  C,  38 
Am.  Dec,  461;  Parker  v.  Foote.  19  Wend.,  809;  Rogers  v.  Sawin,  10  Gray,  876;  Randall 
V.  Sanderson,  111  Mass.,  114;  Jenks  v.  WiUiams.  115  Mass.,  217;  Ward  v.  Neal,  87  Ala., 
500;  Keiper  v.  Klein.  Sllnd.,  316;  Cherry  v.  Stein.  11  Md.,  1;  Powell  v.  Sims.  5  W.  Va., 
1;  Guest  V.  Reynolds,  68  111.,  478;  8.  C,  18  Am.  Rep.,  570.  See  also  the  note  to  Story  t. 
Odin.  7  Am.  Dec,  49.  Such  an  easement  may  of  course  be  created  by  grant  Eeats  t. 
Hugo,  115  Mass.,  204 

(^  See  Rex  v.  White.  Burr.,  388;  Howard  ▼.  Lee,  8  Sandf.,  281;  Cropsey  y.  Murphy,  1 
Hilt,  126;  Whalen  v.  Keith,  85  Mo.,  87. 
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and  exercises  any  offensive  trade;  as  a  tanner's,  a  tallow-chandler's,  or  the  like; 
for  though  these  are  lawf al  and  necessary  trades,  yet  they  shonld  be  exercised 
in  remote  plaoes;  for  the  rale,  is  **  Mutere  tuo  ut  alienum  non  IcBdas:**  this 
therefore  is  an  actionable  nuisance.  {/)  (3)  So  that  the  nuisances  which  affect 
a  man's  dwelling  may  be  reduced  to  these  three:  1.  Overhanging  it;  which  is 
also  a  species  of  trespass,  for  ci^jub  est  sohitn  ^ua  est  tuque  ad  eoman  :  2.  Stop- 
ping ancient  lights;  and,  8.  Corrupting  the  air  with  noisome  smells:  for  li^ht 
and  air  are  two  indispensable  requisites  to  every  dweliiuff.  (4)  But  deprivmg 
one  of  a  mere  matter  of  pleasure,  as  of  a  fine  prospect  by  building  a  wall,  or 
the  like:  this,  as  it  abridges  nothing  really  convenient  or  necessary,  is  no  injury 
to  the  sufferer,  and  is  therefore  not  an  actionable  nuisance,  {ff) 

As  to  nuisance  to  one's  lands:  if  one  erects  a  smeltine-honse  for  lead  so 
near  the  land  of  another,  that  the  vapour  and  smoke  kill  nis  com  and  grass^ 
and  damage  his  cattle  therein,  this  is  held  to  be  a  nuisance.  (A)  And  by  con* 
sequence  it  follows,  that  if  one  does  any  other  act,  in  itself  lawful,  which  yet 
being  done  in  that  place  necessarily  tends  to  the  damage  of  another's  property, 
it  is  a  nuisance:  for  it  is  incumbent  on  *him  to  find  some  other  place  r«oi  q-i 
to  do  that  act,  where  it  will  be  less  offensive.  So  also,  if  my  neigh-  ^  -* 
bour4>aght  to  scour  a  ditch,  and  does  not,  whereby  my  land  is  overflowed,  this 
is  an  actionable  nuisance.(t) 

With  regard  to  other  corporeal  hereditaments;  it  is  a  nuisance  to  stop  or 
divert  water  that  uses  to  run  to  another's  meadow  (5)  or  mill;  (k)  to  corrupt 
or  poison  a  water-course,  by  erecting  a  dye-house  or  a  lime-pit  for  the  use  of 
trade,  in  the  upper  part  of  the  stream;  (I)  or  in  short  to  do  any  act  therein  that 
in  its  consequences  must  necessarily  tend  to  the  prejudice  of  one's  neighbour. 
So  closely  does  the  law  of  England  enforce  that  excellent  rule  of  gospel  moral- 
ity, of  "  doing  to  others  as  we  would  they  should  do  unto  ourselves.'' 

2.  As  to  incorporeal  hereditaments,  the  law  carries  itself  with  the  same 
equity.  If  I  have  a  way,  annexed  to  my  estate,  across  another's  land,  and  he 
obstructs  me  in  the  use  of  it,  either  by  totally  stopping  it,  or  putting  logs 
across  it,  or  ploughing  over  it,  it  is  a  nuisance:  for  m  the  first  case  I  cannot 
enjoy  my  right  at  all,  and  in  the  latter  I  cannot  enjoy  it  so  commodiously  as  I 
ought,  (m)  Also,  if  I  am  entitled  to  hold  a  fair  or  market,  and  another  per- 
son sets  up  a  fair  or  market  so  near  mine  that  he  does  me  a  prejudice,  it  is  a 
nuisance  to  the  freehold  which  I  have  in  my  market  or  fair,  (n)  But  in  order 
to  make  this  out  to  be  a  nuisance,  it  is  necessary,  1.  That  my  market  or  fair 
be  the  elder,  otherwise  the  nuisance  lies  at  my  own  door.  2.  That  the  market 
be  erected  within  the  third  part  of  twenty  miles  from  mine.  For  Sir  Matthew 
Hale  (o)  construes  the  dieta^  or  reasonable  day's  journey  mentioned  by  Brac- 
ton,  (p)  to  be  twenty  miles;  as  indeed  it  is  usually  understood,  not  onlv  in  our 
own  law,  ( q)  but  also  in  the  civil  (r)  from  which  we  probably  borrowed  it.  So 
that  if  the  new  market  be  not  within  seven  miles  of  the  old  one,  it  is  no 
*nuisance:  for  it  is  held  reasonable  that  every  man  should  have  a  mar-  r«oi  gi 
ket  within  one-third  of  a  day's  journey  from  his  own  home;  that  the  ^  -' 
day  being  divided  into  three  parts,  he  may  spend  one  part  in  going,  another 

(/)  Oro.  Car.  6ia        (a)  9  R«p,  68.       (h)  1  Roll.  Abr.  80.       (0  Hale  on  F.  N.  B.  4S7.       Qc)  F.  N.  B.  181 
(0  8  Rep.  &9.    2  Ron.  Abr.  141.     (m)  F.  N.  a  183.    8  BoU.  Abr.  140.     (n)  F.  N.  B.  184.    8  Roll  Abr.  14a 
(o)  Hale  on  F.  N.  B.  184.  (p)  X^  4,  tr.  1,  e.  4ft.  (g )  8  Inst.  687.  (r)iy.S,ll,L 

(B)  See  Gatlin  v.  Valentine,  9  Paige,  575;  Dargan  v.  Waddill.  9  Ired.,  344;  Peckv.  Elder, 
SSandl,  126;  Hackney  v.  State,  8  Ind.,  494;  Ashbrookv.  Commonwealth,  1  Bush,  189; 
Ottawa  Gas  Light  Co.  v.  Thompson.  89  111.,  598. 

(i)  See  Smith  v.  McConathy,  11  Mo.,  517.  Or  corrupting  the  water  which  is  used  for 
ordinary  family  purposes.  Lewis  v.  Stein,  16  Ala.,  314.  And  noises  on  adjoining  prem- 
ises may  constitute  such  an  Impediment  to  the  enjoyment  of  one's  property  as  to  entitle 
him  to  treat  them  as  a  nuisance.  Fish  v.  Dodge,  4  Denio,  811;  Sparhawk  v.  Union,  etc, 
R  R,  Co.,  64  Penn.  St.,  401.  Or  a  dog  which  comes  upon  one's  premises,  and  barks  or 
ImwIs  about  them  by  day  or  night.    Brul  v.  Flagler,  38  Wend.,  854. 

(5)  See  Wheatley  v.  Bangh,  35  Penn.  St,  638;  Earl  v.  DeHart,  13  K.  J.  Bq.,  880. 
Vol.  IL— 16  121 
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in  retnniine,  and  the  third  in  transacting  his  necessary  business  there.  If  such 
market  or  fair  be  on  the  same  day  with  mine,  it  is  prima  facie  a  nuisance  to 
mine,  and  there  needs  no  proof  of  it,  but  the  law  will  intend  it  to  be  so;  but 
if  it  be  on  any  other  day,  it  may  be  a  nuisance;  though  whether  it  m  so  or 
not,  cannot  be  intended  or  presumed,  but  I  must  make  proof  of  it  to  the  jury. 
If  a  ferry  is  erected  on  a  river,  so  near  another  ancient  ferry  as  to  draw  away 
its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one.  For  where  there  is  a. 
ferry  by  prescription,  the  owner  is  bound  to  keep  it  always  in  repair  and  readi- 
ness for  the  ease  of  all  the  king's  subjects;  otherwise  he  may  be  grievously 
amerced:  {s)  it  would  be  therefore  extremely  hard  if  a  new  ferry  were  suf- 
fered to  share  his  profits,  which  does  not  also  share  his  burthen.  iBut  where 
the  reason  ceases,  the  law  also  ceases  with  it;  therefore  it  is  no  nuisance  to  erect 
a  mill  so  near  mine,  as  to  draw  away  the  custom,  unless  the  miller  also  inter- 
cepts the  water.  Neither  is  it  a  nuisance  to  set  up  any  trade,  or  a  school,  in  a 
neighbourhood  or  rivalship  with  another:  for  by  such  emulation  the  public  are 
like  to  be  gainers;  and,  if  the  new  mill  or  school  occasion  a  damage  to  the  old 
one,  it  is  aamnum  absque  it^uria.  {t) 

IL  Let  us  next  attend  to  the  remedies,  which  the  law  has  given  for  this 
injury  of  nuisance.  And  here  I  must  premise  that  the  law  gives  no  private 
remedy  for  any  thin^  but  a  private  wrong.  Therefore  no  action  lies  for  a 
public  or  common  nuisance,  but  an  indictment  only:  because,  the  damage  being 
common  to  all  the  king's  subjects,  no  one  can  assign  his  particular  proportion 
of  it;  or  if  he  could,  it  would  be  extremely  hard,  if  every  subject  in  the  king- 
dom were  allowed  to  harass  the  offender  with  separate  actions.  For  this 
reason,  no  person  natural  or  corporate,  can  have  an  action  for  a  public  nnis- 
r  *2201  ^°^^'  ^^  punish  it;  but  only  the  king  in  his  public  ^capacity  of  supreme 
^  *  governor,  and  pater-famUiaa  of  the  kingdom,  {u)  i  et  this  rule 
admits  of  one  exception;  where  a  private  person  suffers  some  extraordinarv 
damage,  beyond  the  rest  of  the  king^s  subjects,  by  a  public  nuisance;  in  which 
case  he  shall  have  a  private  satisfaction  by  action.  As  if  by  means  of  a  ditch 
due  across  the  public  way,  which  is  a  common  nuisance,  a  man  or  his  horse 
suffer  any  injury  by  falling  therein;  there  for  this  particular  damage,  which  is 
not  common  to  others,  the  party  shall  have  his  action,  (yo)  (6)  Also  if  a  man 
hath  abated,  or  removed,  a  nuisance  which  offended  him  (as  we  may  remember 
it  was  stated  in  the  first  chapter  of  this  book,  that  the  party  injured  hath  a 
right  to  do),  in  this  case  he  is  entitled  to  no  action,  (as)  For  he  had  choice  of 
two  remedies;  either  without  suit,  by  abating  it  himself,  by  his  own  mere  act 
and  authority;  or  by  suit,  in  which  he  may  both  recover  damages,  and  remove 
it  by. the  aid  of  the  law;  but,  having  made  his  election  of  one  remedy,  he  is 
totally  precluded  from  the  other. 

The  remedies  by  suit  are,  1.  By  action  on  the  ease  for  damages;  in  which 
the  party  in  lured  shall  only  recover  a  satisfaction  for  the  injuries  sustained; 
but  cannot  thereby  remove  the  nuisance.  Indeed  every  continuance  of  a  nui- 
sance is  held  to  be  a  fresh  one;  (i/)  and  therefore  a  fresh  action  will  lie,  and 
very  exemplary  damages  will  probably  be  given,  if,  after  one  verdict  against 
him,  the  defendant  has  the  hardiness  to  continue  it.  Yet  the  founders  of  the 
law  of  England  did  not  rely  upon  probabilities  merelv,  in  order  to  give  relief  to 
the  injured.    They  have  therefore  provided  two  other  actions;  the  aeeize  of 

(•)SRoU.  Abr.  140.  (f)  Hale  on  F.  N.  B.  184.  («)  Vaugh.  841,  849: 

(w)  Co.  Litt  68.    6Beik78u  (x)9Rep.6a.  (y)  S Leon. i>L  1».    Gro.Slii.40iL 

(6)  To  entitle  one  to  maintain  an  action  for  private  damages  in  a  case  of  public  nuisance,  it 
is  not  Bufficient  that  he  be  incommoded  in  the  same  manner  as  the  rest  ofthe  public,  but  he 
must  sustain  some  private  and  peculiar  injury  and  specific  damage.  Pierce  v.  Dart,  7  Cow.» 
eOO;  Lansing  v.  Smith,  4  Wend.,  9;  S.  C.  21  Am.  Dec.,  89;  Brown  v.  Perkins,  18  Qray,  89: 
Cterish  ▼.  Brown,  51  Me.,  256;  Houch  v.  Wachter,  84  Md.,  265.  But  several  persons  may 
have  an  action  for  injuries  which  each  suffers  in  respect  to  his  own  riehts,  where  sncL 
injury  is  additional  to  the  general  inconvenience  of  the  public.    Scott  v.  Bay,  8  Md.,  481. 

122 


Chap.  18.]  Assizs  of  Nuisanoe.  220 

nuUcaiee,  and  the  writ  of  ^tiodpermiUatproatemere:  whioh  not  only  give  the 
plaintiff  Batisfaction  for  his  injary  past,  bat  also  strike  at  the  root  and  remove 
the  cause  itself,  the  nuisance  that  occasioned  the  injury.  These  two  actions, 
however,  can  only  be  brought  by  the  tenant  of  the  freehold;  so  that  a  lessee 
for  years  is  confined  to  his  action  upon  the  case,  (z)  (7) 
*2.  An  assize  of  nuisance  is  a  writ:  wherein  it  is  stated  that  the 


party  injured  complains  of  some  particular  fact  done,  ad  nocumentum 
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tiberi  tenementi  suiy  and  therefore  commanding  the  sheriff  to  summon  an  assize, 
that  is,  a  jury,  and  view  the  premises,  and  have  them  at  the  next  commission 
of  assizes,  that  justice  may  be  done  therein:  (a)  and,  if  the  assize  is  found  for 
the  plaintiff,  he  shall  have  judgment  of  two  tnings:  1,  To  have  the  nuisance 
abated;  and,  2.  To  recover  damages,  {b)  Formerly  an  assize  of  nuisance  only 
lay  against  the  very  wrongdoer  himself,  who  levied  or  did  the  nuisance;  and 
did  not  lie  against  any  person  to  whom  he  had  alienated  the  tenements,  where- 
on the  nuisance  was  situated.  This  was  the  immediate  reason  for  making 
that  equitable  provision  in  statute  West.  2,  13  £dw.  I,  c.  24,  for  granting  a 
similar  writ,  in  casu  consimilij  where  no  former  precedent  was  to  be  found. 
The  statute  enacts  that  de  ccetero  non  recedant  querentes  a  curia  domini  regisy 
pro  eo  quod  tentmentum  transfertur  de  uno  in  alium;  and  then  gives  the  form 
of  a  new  writ  in  this  case:  which  only  differs  from  the  old  one  in  this,  that, 
where  the  assize  is  brought  against  the  very  person  only  who  levied  the  nui- 
sance, it  is  said  **quod  A  (the  wrongdoer)  ii^uste  levavit  tale  nocumentum  ;^ 
but,  where  the  lands  are  aliened  to  another  person,  the  complaint  is  against 
both;  ^*  quod  A  (the  wrongdoer)  et  B  (the  alienee)  levaverunt,  (c)  For  every 
continuation,  as  was  before  said,  is  a  fresh  nuisance;  and  therefore  the  com- 
plaint is  as  well  grounded  against  the  alienee  who  continues  it,  as  against  the 
alienor  who  first  levied  it. 

3.  Before  this  statute,  the  party  injured,  upon  any  alienation  of  the  land 
wherein  the  nuisance  was  set  up,  was  driven  to  his  quod  permittat  prostemere^ 
which  is  in  the  nature  of  a  writ  of  right,  and  therefore  subject  to  greater  de* 
lays,  (d)  This  is  a  writ  commanding  the  defendant  to  permit  the  plaintiff  to 
abate,  quod  permiUat  prostemerSy  the  nuisance  complained  of;  '*'and  r^oooi 
unless  he  so  permits,  to  summon  him  to  appear  in  court,  and  show  cause  ^  ^ 
why  he  will  not.  (e)  And  this  writ  lies  as  well^or  the  alienee  of  the  party  first 
injured,  as  against  the  alienee  of  the  party  first  injuring;  as  hath  been  deter* 
mined  by  all  the  judges.  {/)  And  the  plaintiff  shall  have  judgment  herein  to 
abate  the  nuisance,  and  to  recover  damages  against  the  defendant. 

Both  these  actions,  of  assize  ofnuisancSy  and  of  quod  permittat  prostemere^ 
are  now  out  of  use,  and  have  given  way  to  the  action  on  the  case;  in  which,  as 
was  before  observed,  no  judgment  can  be  had  to  abate  the  nuisance,  but  only 
to  recover  damages.  (8)  Yet,  as  therein  it  is  not  necessary  that  the  freehold 
should  be  in  the  plaintiff  and  defendant  respectively,  as  it  must  be  in  these 
real  actions,  but  it  is  maintainable  by  one  tnat  hath  possession  only,  against 
another  that  hath  like  possession,  the  process  is  therefore  easier:  and  the  effect 
will  be  much  the  same,  unless  a  man  has  a  very  obstinate  as  well  as  an  ill« 
natured  neighbour:  who  had  rather  continue  to  pay  damages  than  remove  hia 

te)  Flncb,  L.  98B.  (a)  F.  N.  a  18S.  (&)  9  Rep.  BS. 

ieSlUdL  (d)SIiMt«tt.  (•)F.N.aiM.  (/)^ Befk  100^  lOL 

(7)  Both  are  now  abolished  by  statute  8  and  4  Wm.  IV,  c.  27. 

In  the  United  States  the  remedy  to  recover  damages  for  a  private  Injury  by  either  public 
or  private  nuisance,  is  by  action  on  the  case.  The  preoenUw  remedy,  is  by  writ  of  injunc- 
tion from  the  courts  of  equity.  Webb.  v.  Portlana  Manuf.  Co.,  8  Sum.,  189;  Walker  v. 
Shepardson,  3  Wi&,  284.  A  party  does  not  bar  himself  of  an  action  for  damages  by  abat- 
fng  the  nuisance.    Pierce  v.  Dart,  7  Cow.,  809;  Qleason  v.  Ghury,  4  Conn.,  418u 

(8)  This  action  may  be  brought  by  a  reversioner  where  the  nuisance  affects  injurlond/ 
Ms  reversionary  interest  Jackson  v.  Fesked,  1 M.  and  S.,  284;  Alston  v.  Scales,  9  Blng., 
8;  Biddlesford  v.  Onslow,  8  Lev.,  209;  Tucker  v.  Newman,  11  Ad.  and  El.,  40. 
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nuisance.  For  in  snoh  a  case,  reoonrse  must  at  last  be  had  to  the  old  and  snre 
remedies,  whioh  will  effectually  conquer  the  defendant's  perverseness,  by  send* 
ing  the  sheriff  with  the  posse  eofnitatus^  or  power  of  the  county,  to  level  it. 


CHAPTER  XIV. 

OF  WASTE. 


Thb  fourth  species  of  injury,  that  may  be  offered  to  one's  real  property  is 
by  voasUj  o.  destruction  in  lands  and  tenements.  What  shall  be  called  waste 
was  considered  at  large  in  a  former  book,  (a)  as  it  was  a  means  of  forfeiture, 
and  thereby  of  transferring  the  property  of  real  estates.  I  shall  therefore  here 
only  beg  leave  to  remind  the  student,  that  waste  is  a  spoil  and  destruction  of 
the  estate,  either  in  houses,  woods,  or  lands;  by  demolishing  not  the  temporary 
profits  only,  but  the  very  substance  of  the  thing,  thereby  rendering  it  wud  and 
desolate;  which  the  common  law  expresses  very  significantly  by  the  word  vas' 
turn:  and  that  this  vastum,  or  waste,  is  either  voluntary,  or  permissive;  the 
one  by  an  actual  and  designed  demolition  of  the  lands,  woods,  and  houses;  the 
other  arising  from  mere  negligence,  and  want  of  sufficient  care  in  reparations, 
fences,  and  the  like.  So,  that  my  only  business  is  at  present  to  show  to  whom 
this  waste  is  an  injury;  and,  of  course,  who  is  entitled  to  any,  and  what, 
remedy  by  action. 

L  The  persons  who  may  be  injured  by  waste,  are  such  as  have  some  interest 
in  the  estate  wasted;  for  if  a  man  be  the  absolute  tenant  in  fee-simple,  (1) 
without  any  incumbrance  or  charge  on  the  premises,  he  may  commit  whatever 
r*224l  ^^^®  ^^^  *own  indiscretion  may  prompt  him  to,  without  being  im- 
^  -I  peachable  or  accountable  for  it  to  any  one.  And,  though  his  heir  is 
sure  to  be  the  sufferer,  yet  nemo  est  hares  vivetitis  /  no  man  is  certain  of  suc- 
ceeding him,  as  well  on  account  of  the  uncertainty  which  shall  die  first,  as  also 
because  he  has  it  in  his  power  to  constitute  what  heir  he  pleases,  according  to 
the  civil  law  notion  of  an  hceres  nattts  and  an  hosres  f actus :  or,  in  the  more 
accurate  phraseology  of  our  English  law,  he  may  alien  or  devise  his  estate  to 
whomever  he  thinks  proper,  and  by  such  alienation  or  devise  may  disinherit 
his  heir  at  law.  Into  whose  hands  soever  therefore  the  estate  wasted  comes, 
after  a  tenant  in  fee-simple,  though  the  waste  is  undoubtedly  damnuin^  it  is 
damnum  absque  injuria, 

(a)  See  book  n,  eh.  la 

(1)  Waste  differs  from  trespass  in  this,  that  the  wrong-doer  is  the  person  actuallyor  con- 
structiTely  ia  possession,  while  trespass  is  an  injury  to  the  possession  itself.  Waste  is 
either  voluntary  or  permissive.  Voluntary  waste  is  an  injury  to  the  inheritance,  resulting 
from  some  positive  wrongful  act  of  the  party  in  possession ;  permissive  waste  is  an  injury 
to  the  inheritance,  resulting  from  the  neglect  of  some  dutvof  the  possessor  to  protect  it. 
See  a  learned  discussion  of  the  general  subject  in  Duvall  v.  Waters,  1  Bland  Ch.,  569;  8.  C. 
18  Am.  Dec,  850.  The  most  common  illustration  of  voluntary  waste  in  England  is  that 
of  cutting  timber  for  other  than  the  ordinary  use  and  enjoyment  of  the  premises;  and  In 
that  country,  where  the  policy  is  to  preserve  timber  as  much  as  possible,  a  verv  strict  rule 
is  laid  down  respecting  tnis  species  of  waste.  But  in  the  timbered  portions  of  America  the 
old  rule  is  much  relaxed.  See  Parkins  v.  Ooxe,  2  Hayw.,  839;  Ward  v.  Sheppard.  3  Hayw., 
283;  8.  C,  2  Am.  Dec..  625;  Findlay  v.  Smith.  8  Munf.,  184;  S.  C,  8  Am.  Dec.,  738; 
Jackson  v.  Brownson,  7  Johns.,  227;  S.  C,  5  Am.  Dec,  258;  Hastings  v.  Crunkleton,  8 
Teates,  261;  Shine  v.  Wilcox,  1  Dev.  A  Bat.  Eq.,  631  ;  Crockett  v.  Crockett,  2  Ohio  St., 
180;  Owen  v.  Hyde,  6  Terg.,  884;  S.  C,  27  Am  Dec,  467.  The  circumstances  of  the 
country  will  have  much  to  do  in  determining  what  is  and  what  is  not  waste.  Johnson  t. 
Johnson,  2  Hill  Ch.  (S.  C),  277:  8.  C,  29  Am.  Dec,  72;  Stout  v.  Dunning,  72  Ind.»  84& 
TtdB  is  especially  so  as  to  the  method  of  cultivating  land.    It  was  decided  in  an  early  case 
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One  species  of  interesty  whicli  is  injured  by  waste,  is  that  of  a  person  who 
has  a  right  of  common  in  the  place  wasted;  especially  if  it  be  common  of 
e$tavers^  or  a  right  of  catting  and  carrying  away  wood  for  honse-bote,  plongh- 
bote,  Ac  Here,  if  the  owner  of  the  wood  demolishes  the  whole  wood,  and 
thereby  destroys  all  possibility  of  taking  estovers,  this  is  an  injury  to  the  com- 
moner, amounting  to  no  less  than  a  disseisin  of  his  common  of  estovers,  if  he 
chooses  so  to  consider  it;  for  which  he  has  his  remedy  to  recover  possession 
and  damages  by  assize,  if  entitled  to  a  freehold  in  such  common;  but  if  he  has 
only  a  chattel  interest,  then  he  can  only  recover  damages  by  an  action  on  the 
case  for  this  waste  and  destruction  of  the  woods,  out  of  which  his  estovers 
were  to  issue,  {b) 

But  the  most  usual  and  important  interest,  that  is  hurt  by  this  commission 
of  waste,  is  that  of  him  who  hath  the  remainder  or  reversion  of  the  inherit- 
anee^  after  a  particular  estate  for  life  or  years  in  being.  Here,  if  the  particu- 
lar tenant  (be  it  the  tenant  in  dower  or  by  curtesy,  who  was  answerable  for 
"waste  at  the  common  law,  (o)  or  the  lessee  for  life  or  years,  *who  was  r^oAsi 
first  made  liable  by  the  statutes  of  Marlbridge,  (d)  and  of  Gloucester),  ^  ^ 
(e)  if  the  particular  tenant,  I  say,  commits  or  suffers  any  waste,  it  is  a  manifest 
injury  to  him  that  has  the  inheritance,  as  it  tends  to  mangle  and  dismember  it 
of  its  most  desirable  incidents  and  ornaments,  among  which  timber  and  houses 
may  justly  be  reckoned  the  principal.  To  him  therefore  in  remainder  or 
reversion,  to  whom  the  inheritance  appertains  in  expectancy,  {/)  the  law  hath 
given  an  adequate  remedy.  For  he,  who  hath  the  remainder /br  li/e  only,  is 
not  entitled  to  sue  for  waste;  since  his  interest  maynever  perhaps  come  into 

Sossession,  and  then  he  hath  suffered  no  injury.  Yet  a  parson,  vicar,  arch- 
eaoon,  prebendary,  and  the  like,  who  are  seized  in  right  of  their  churches  of 
any  remainder  or  reversion,  mav  have  an  action  of  waste;  for  they,  in  many 
oases,  have  for  the  benefit  of  the  church  and  of  the  successors  a  fee-simple 
qualified;  and  yet,  as  they  are  not  seized  in  their  own  right,  the  writ  of  waste 
snail  not  say,  ad  exhceredationem  ipeitUy  as  for  other  tenants  in  fee-simple;  but 
ad  exhcBredationem  ecclesim^  in  whose  right  the  fee-simple  is  holden.  {g) 

n.  The  redress  for  this  injury  of  waste  is  of  two  kinas;  preventive,  and  cor- 
rective: the  former  of  which  is  by  writ  of  e8trqf>emerUy  tne  latter  by  that  of 
waete.  (2) 

1.  Estrepement  is  an  old  French  word,  signifying  the  same  as  waste  or  extir- 
pation: and  the  writ  of  e8tr^f>€iment  Islj  at  the  common  law,  o/l^^r  judgment 
obtained  in  any  action  real,  (A)  and  before  possession  was  delivered  by  the  sher- 

(»}F.N.B.BOi    9Beikl]a  (e)  S  Inrt.  flQ9.  (d)  58  Hen.  m,  o. ».  («)  •  Bdw.  I,  «l  ft. 

thai  it  would  be  waste  for  a  tenant  to  deiMirt  in  his  cultivation  from  the  established  rotation 
of  crops:  Wilds  v.  Layton,  1  Del.  Ch.,  226;  8.  C,  12  Am.  Dec.,  91;  but  this  would  hardly 
be  followed  now  as  law.  See  Richards  v.  Torbert,  8  Houst,  172;  Fynchon  v.  Stearas,  11 
Mot,  804;  B.  0.,  46  Am.  Dea,  207.  The  tenant  may  work  mines  as  usual,  but  he  must 
not  open  new  mines.  Gaines  v.  lOning  Ck>.,  82  N.  J.  Eq.,  86;  Ward  v.  Mining  Co.,  47 
Ifich.,  67;  Franklin  Coal  Co.  v.  McMillan,  49  Md.,  629.  He  may  make  slight  changes  in 
buildings  and  in  their  use,  but  not  those  of  a  radical  character.  Winship  v.  Pitts,  8  Paige, 
269;  Huntley  v.  Russell,  18  Q.  B.,  672.    See  Clemence  v.  Steere,  1  R  L,  272. 

Permissive  waste  consists  in  suffering  that  to  take  place  to  the  injury  of  the  inheritance 
which  ordinary  care  would  prevent  For  ordinary  wear  and  decay,  not  hastened  by  neg- 
lect, and  for  accidental  injuries  by  flre  and  otherwise,  the  tenant  is  not  liable;  but  he 
should  exercise  reasonable  diligence  for  the  preservation  of  buildings,  not  only  as  against 
the  elements,  but  as  against  trespassers  Attersoll  v  Stevens,  1  Taunt. ,  188 ;  Cook  v.  Cham- 
plain,  eta*  Co.,  1  Denio,  91;  White  v.  Wagner,  4  H.  &  J.,  878;  S.  C,  7  Am.  Dec.,  674. 

Any  one  [may  maintain  an  action  on  the  case  for  waste  who  can  show  that  he  has  an 
interest  in  the  inheritance  which  is  injuriously  affected  YanPeltv.  McGraw,  4N  Y., 
110;  Byrom  v  Chapin,  118  Mass.,  806;  Waterman  v.  Matteson,  4  R  L»  689;  Phosniz  v. 
Olark,  6  K.  J.  Bq.,  447.  But  one  having  only  a  contingent  interest  in  remainder  could  not 
have  such  an  action.    Gannon  v.  Bany,  69  Miss.,  289. 

(2)  Both  these  writs  are  now  abolished.  The  remedy  to  recover  damages  is  by  action  on 
Ika  cas%  and  to  recover  possession  is  by  ejectment 
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iff;  to  stop  any  waste  which  the  vanqaished  party  might  be  tempted  to  commit 
in  landSy  which  were  determined  to  be  no  longer  his.    But  as  in  some  cases  the 
demandant  may  be  jastly  apprehensive,  that  the  tenant  may  make  waste  or 
€Strepement  pending  the  suit,  well  knowing  the  weakness  of  his  title,  therefore 
the  statute  of  Gloucester  (i)  ^ave  another  writ  of  estrepement  pendente  plaeUo, 
r*226l  ^o^^A'^^^i^S  ^^^  sheriff  firmly  *to  inhibit  the  tenant  *'ne/aciat  vaatufn 
^        ^  vel  eetrepementum  pendente  plaeUo  dicto  indiscueso.  {k)  And,  by  virtue 
of  either  of  these  writs  the  sheriff  may  resist  them  that  do,  or  offer  to  do,  waste; 
and  if  otherwise  he  cannot  prevent  them,  he  may  lawfully  imprison  the  was- 
ters, or  make  a  warrant  to  others  to  imprison  them;  or,  if  necessity  require,  he 
may  take  the  posse  comitattis  to  his  assistance.     So  odious  in  the  sight  of  the 
law  is  waste  and  destruction.  (Q    In  suing  out  these  two  writs  this  difference 
was  formerly  observed ;  that  in  actions  merely  possessory,  where  no  damages 
are  recovered,  a  writ  of  estrepement  might  be  had  at  any  time  pendente  lite^  nay 
even  at  the  time  of  suing  out  the  original  writ,  or  first  process:  but  in  an  action 
where  damages  were  recovered,  the  demandant  could  only  have  a  writ  of 
estrepementy  u  he  was  apprehensive  of  waste  after  verdict  had;  (m)  for,  with 
regard  to  waste  done  before  the  verdict  was  given,  it  was  presumed  the  jury 
would  consider  that  in  assessing  the  qitantum  of  damages.     But  now  it  seems 
to  be  held,  by  an  equitable  construction  of  the  statute  of  Gloucester,  and  in 
advancement  of  the  remedy,  that  a  writ  of  estrepementy  to  prevent  waste,  may 
be  had  in  every  stage,  as  well  of  such  actions  wherein  damages  are  recovered 
as  of  those  wherein  only  possession  is  had  of  .the  lands;  for  peradventure,  saith 
the  law.  the  tenant  may  not  be  of  ability  to  satisfy  the  demandant  his  full  dam- 
ages, (n)     And  therefore  now,  in  an  action  of  waste  itself,  to  recover  the  place 
wasted  and  also  damages,  a  writ  of  estrepement  will  lie,  as  well  before  as  after 
judgment.     For  the  plaintiff  cannot  recover  damages  for  more  waste  than  is 
contained  in  his  original  complaint;  neither  is  he  at  liberty  to  assign  or  give  in 
evidence  any  waste  made  after  the  suing  out  of  the  writ;  it  is  therefore  reason- 
able that  he  should  have  this  writ  of  preventive  justice,  since  he  is  in  his  pres- 
ent suit  debarred  of  any  farther  remedial  {o)     If  a  writ  of  estrepement^  forbid- 
ding waste,  be  directed  and  delivered  to  the  tenant  himself,  as  it  may  be,  and 
he  afterwards  proceeds  to  commit  waste,  an  action  may  be  carried  on  upon  the 
r*227l    '"^o^^^^^i^'^  ^^  ^^^<3  writ;  wherein  the  only  plea  of  the  tenant  can  be, 
*-        J    non  fecit  vastum  contra  prohibitionem;  and,  if  upon  verdict  it  be  found 
that  he  did,  the  plaintiff  may  recover  costs  and  damages,  (/>)  or  the  party  may 
proceed  to  punish  the  defendant  for  the  contempt:  for,  if  after  the  writ 
directed  and  delivered  to  the  tenant  or  his  servants,  they  proceed  to  commit 
waste,  the  court  will  imprison  them  for  this  contempt  of  the  writ.(;)     But  not 
so,  if  it  be  directed  to  the  sheriff,  for  then  it  is  incumbent  upon  him  to  prevent 
the  estrqf>ement  absolutely,  even  by  raising  the  posse  comitahiSy  if  it  can  be 
done  no  other  way. 

Besides  this  preventive  redress  at  common  law,  the  courts  of  equity,  upon 
bill  exhibited  therein,  complaining  of  waste  and  destruction,  will  grant  an  in- 
junction in  order  to  stay  waste,  until  the  defendant  shall  have  put  in  his  an- 
swer, and  the  court  shall  thereupon  make  further  order.  Which  is  now  be- 
come the  most  usual  way  of  preventing  waste. 

2.  A  writ  of  waste  (3)  is  also  an  action,  partly  founded  upon  the  common 
law,  and  partly  upon  the  statute  of  Gloucester;  (r)  and  may  be  brought  by 

(0  6]Edw.I,e.U.  Or)  Ragistr.  77.  (I)  S Inst.  829.  (m)  V.  N.  a  SOL  81. 

(n) Ibid.  SL  (o) 6 Bep.  IIB.  (p)  Moor.  100.  (9)  Hob.  S5.  (r)6 Edw.  I, a S. 


(8)  This  writ,  before  it  was  abolished,  had  almost  entirely  fallen  into  disuse,  having 
given  way  to  the  more  simple  proceeding  by  special  action  on  the  case.  And  this  action 
may  be  brought  not  only  in  those  cases  In  which  a  writ  of  waste  might  formerly  have  been 
maintainecl.  but  also  in  any  other  case  where  by  the  wrongful  act  or  default  of  a  party  In 
possession  an  injury  occurs  to  the  rights  of  one  entitled  to  suooeed  him  in  the  possession. 
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him  who  hath  the  immediate  estate  of  inheritance  in  reyersion  or  remainder, 
against  the  tenant  for  life,  tenant  in  dower«  tenant  by  the  curtesy,  or  tenant 
for  years.  This  action  is  also  maintainable  in  pursaanoe  of  statute  (a)  Westm. 
2,  by  one  tenant  in  common  of  the  inheritance  agiainst  another,  who  makes 
waste  in  the  estate  holden  in  common.  The  equity  of  which  statute  extends 
to  joint-tenants,  but  not  to  coparceners;  because  by  the  old  law  coparceners 
might  make  partition,  wheneyer  either  of  them  thought  proper,  ana  thereby 
prevent  future  waste,  but  tenants  in  common  and  joint  tenants  could  not;  and 
therefore  the  statute  gave  them  this  remedy,  compelling  the  defendant  either  to 
make  partition,  and  take  the  place  wasted  to  his  own  share,  or  to  give  security 
not  to  commit  any  farther  waste.(^)  But  these  tenants  in  common  and  joint- 
tenants  are  *not  liable  to  the  penalties  of  the  statute  of  Gloucester,  r^oogi 
which  extends  only  to  such  as  have  life  estates,  and  do  waste  to  the  '-  -■ 
prejudice  of  the  inheritance.  The  waste  however  must  be  something  consider- 
able; for  if  it  amount  only  to  twelve  pence,  or  some  such  petty  sum,  the  plain- 
tiff shall  not  recover  in  an  action  of  waste:  nam  de  minimis  non  curat  lex.{u) 

(4) 

This  action  of  waste  is  a  mixed  action;  partly  real,  so  far  as  it  recovers  land; 
and  partly  personid,  so  far  as  it  recovers  damages.  For  it  is  brought  for  both 
those  purposes ;  and,  if  the  waste  be  proved,  the  plaintiff  shall  recover  the 
thing  or  place  wasted,  and  also  treble  damages  by  the  statute  of  Gloucester. 
The  writ  of  waste  calls  upon  the  tenant  to  appear  and  show  cause  why  he  hath 
committed  waste  and  destruction  in  the  place  named,  ad  exhaaredationem^  to 
the  disinherison  of  the  plaintiff,  (t^)  And  if  the  defendant  makes  default,  or 
does  not  appear  at  the  day  assigned  him,  then  the  sheriff  is  to  take  with  him 
a  jury  of  twelve  men,  and  go  in  person  to  the  place  alleged  to  be  wasted,  and 
there  inquire  of  the  waste  done,  and  the  damages;  and  make  a  return  or  report 
of  the  same  to  the  court,  upon  which  report  the  judgment  is  founded,  (x)  For 
the  law  will  not  suffer  so  heavy  a  judgment,  as  the  forfeiture  and  treble  dam- 
ages, to  be  passed  upon  a  mere  default,  without  full  assurance  that  the  fact  is 
according  as  it  is  stated  in  the  writ.  But  if  the  defendant  appears  to  th* 
writ,  ^nS  crftenoards  suffers  jugdment  to  go  against  him  by  default,  or  upon  a 
nihU  dicit  (when  he  makes  no  answer,  puts  in  no  plea,  in  defence),  tlus  amounts 
to  a  confession  of  the  waste;  since  having  once  appeared,  he  cannot  qow  pre- 
tend ignorance  of  the  charge.  Now,  therefore,  the  sheriff  shall  not  go  to  the 
place  to  inquire  of  the  fact,  whether  any  waste  has,  or  has  not  been  commit- 
ted ;  for  this  is  already  ascertained  by  the  silent  confession  of  the  defendant : 
but  he  shall  only,  as  in  defaults  upon  other  actions,  make  inquiry  of  the  quan- 
tum of  damages,  (y)  The  defendant,  on  the  trial,  may  give  in  evidence  any 
thing  that  proves  there  was  no  waste  committed,  as  that  the  destruction  hap- 
pened by  lightning,  tempest,  the  king's  enemies,  or  other  inevitable  accident, 
(z)  But  it  IS  no  defence  to  say,  that  a  stranger  did  the  waste,  for  against  him 
the  plaintiff  hath  no  remedy:  though  the  defendant  is  entitled  to  sue  such 
stranger  in  an  action  of  trespass  vi  et  armiSy  and  shall  recover  the  damages  he 
has  suffered  in  consequence  of  such  unlawful  act.  (a)  (5) 


(•)18Bdw.Lo.aa  (f)2Iiigt.4(n,401  (M)  nnch,  L.  89. 

1 F.  N.  B.  U.  Ix)  Poph.  «4.  (y)  Cro.  Ells.  18, 290. 

Oo.Litt.68.  (a)Lawof  nMpHii«,190. 


A  purchaser  at  a  Judicial  sale,  where  the  defendant  had  a  right  of  redemption,  may  main- 
tain this  action,  after  his  title  becomes  absolute,  against  one  who  had  previously,  but  after 
the  sale,  committed  waste  on  the  premises.  Thomas  v.  Crofut,  14  IM.  T.,  474;  Stout  v. 
Keyes,  2  Doug.  Mich.,  184. 

(4)  Bee  this  maxim  illustrated  in  Broom's  Legal  Maxims,  106.  Generally  the  smallness 
<A  injury  will  not  preclude  the  maintenance  of  an  action:  Pindar  t.  Wadsworth,  3  East, 
154;  but  the  difficulty  in  drawing  a  precise  line  between  what  is  and  what  is  not  waste  in 
an  cases,  is  sufficient  reason  for  taking  no  notice  of  slight  injuries. 

(5)  But  one  having  a  vested  interest  in  reyersion,  may  maintain  a  special  action  on  the 
-case  against  a  stranger  who  commits  waste  to  the  in  jury  of  the  inheritance.  Randall  t. 
<71efeiaiid,  6  Conn.,  828;  BUiot  t.  Smith,  2  N.  H.,  410;  Ohase  t.  Hazleton,  7  K.  H.,  171; 
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When  the  waste  and  damages  are  thas  asoertdned,  either  by  confession, 
Terdicty  or  inquiry  of  the  sheriff,  judgment  is  given  in  pursaanoe  of  the  statute 
of  Oloucester,  c.  5,  that  the  plaintiff  shall  recover  the  place  wasted;  for  which 
he  has  immediately  a  writ  of  seisin^  provided  the  particular  estate  be  still  sub- 

r*229l  ^^^^^^S  C^^'*'  ^  ^^  ^^  expired,  "^there  can  be  no  forfeiture  of  the  land), 
^  •>  and  also  that  the  plaintiff  shall  recover  treble  the  damages  assessed  by 
the^  jury,  which  he  xpust  obtain  in  the  same  manner  as  all  other  damages,  in 
actions  personal  and  mixed,  are  obtained,  whether  the  particular  estate  oe  ex- 
pired, or  still  in  being. 


CHAPTER  XV. 
OF  SUBTRACTION. 

SxTBTBAcnoif,  which  is  the  fifth  species  of  injuries  affecting  a  nutn's  real 
property,  happens  when  any  person  who  owes  any  suit,  duty,  custom,  or  service 
to  another,  withdraws  or  neglects  to  perform  it.  It  differs  from  a  disseisin,  in 
that  this  is  committed  without  any  aenial  of  the  right,  consisting  merely  in 
non-performance;  that  strikes  at  the  very  title  of  the  party  injured,  and 
amounts  to  an  ouster  or  actual  dispossession.  Subtraction,  however,  being 
dearly  an  injury,  is  remediable  by  due  course  of  law;  but  the  remedy  differs 
according  to  the  nature  of  the  services,  whether  they  be  due  by  virtue  of  any 
tenure,  or  by  custom  only. 

L  Fealty,  suit  of  court,  and  rent,  are  duties  and  services  usually  issuing  and 
arising  rcUione  tenurcBy  being  the  conditions  upon  which  the  ancient  lords 
granted  out  their  lands  to  their  feudatories;  whereby  it  was  stipulated  that  thev 
and  their  heirs  should  take  the  oath  of  fealty  or  fidelity  to  their  lord,  which 
was  the  feudal  bond,  or  commune  vinculumy  between  lord  and  tenant;  that  they 
should  do  suit,  or  dul^  attend  and  follow  the  lord's  courts,  and  there  from  time 
to  time  give  their  assistance,  by  serving  on  juries,  either  to  decide  the  property 
of  their  neighbours  in  the  court-baron, .  or  correct  their  misdemeanors  in  the 
oourt-leet;  and,  lastly,  that  they  should  yield  to  the  lord  certain  annual  stated 
returns,  in  military  attendance,  in  provisions,  in  arms,  in  matters  of  ornament 
r*231 1  ^^  pleasure,  in  rustic  employments  or  '^prsedial  labours,  or  (which  is 
^  •'  instar  omnium)  in  money,  which  will. provide  all  the  rest;  all  which 
are  comprised  under  the  one  general  name  of  ridituSy  return,  or  rent.  And  the 
subtraction  or  non-observance  of  any  of  these  conditions,  by  neglecting  to 
swear  fealty,  to  do  suit  of  court,  or  to  render  the  rent  or  service  reserved,  ia 
an  injury  to  the  freehold  of  the  lord,  by  diminishing  and  depreciating  the 
value  of  his  seigniory. 

The  general  remedy  for  all  these  is  by  distress  ;  and  it  is  the  only  remedj 
at  the  common  law  for  the  first  two  of  them.  The  nature  of  distresses,  their 
incidents  and  consequences,  we  have  before  more  than  once  explained:  (a)  it 
may  here  suffice  to  remember,  that  they  are  a  taking  of  beasts,  or  other  per- 
sonal property,  by  way  of  pledge  to  enforce  the  performance  of  something 
due  from  the  party  distrained  upon.  And  for  the  most  part  it  is  provided 
that  distresses  be  reasonable  and  moderate;  but  in  the  case  of  distress  for 
fealty  or  suit  of  court,  no  distress  can  be  unreasonable,  immoderate,  or  too 
large:  (i)  for  this  is  the  only  remedy  to  which  the  party  aggrieved  is  entitled, 

(o)86epiigM6kl48.  (5)  Flnoh,  L.  S8S. 

Bipka  V.  Bamant,  7  W.  and  8.,  1.  The  tenant  may  also  sue  for  the  injuiv  to  his  possoerion, 
JcL  Or  the  landlord  may  hold  the  tenant  req;>on8ible  for  the  injury  by  the  stnmger.  I^f 
V.  Brewer,  8  Pick.,  d08.    Threatened  waste  may  be  restrained  by  injunction. 
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and  therefore,  it  ought  to  be  snch  as  is  sufficiently  compulsory  ;  and  be  it  of 
what  value  it  will,  there  is  no  harm  done,  especially  as  it  cannot  be  sold  or 
made  away  with,  but  must  be  restored  immediately  on  satisfaction  made.  A 
distress  of  this  nature,  that  has  no  bounds  with  regard  to  its  quantity,  and 
may  be  repeated-from  time  to  time,  until  the  stubbornness  of  the  party  is  con- 
quered, is  called  a  distress  infinite  ;  which  is  also  used  for  some  other  purposes, 
as  in  summoning  jurors,  and  the  like. 

Other  remedies  for  subtraction  of  rents  or  services  are,  1.  Byactiou  of  debty 
for  the  breach  of  this  express  contract,  of  which  enoagh  has  been  formerly  said. 
This  is  the  most  usual  remedy,  when  recourse  is  had  to  any-action  at  all  for  the 
recovery  of  pecuniary  rents,  to  which  species  of  render  almost  all  free  services 
are  now  reduced,  since  the  abolition  of  the  military  tenures.  But  for  a  free- 
hold rent,  reserved  on  *a  lease  for  life,  ifec,  no  action  of  debt  lay  by  the  p  *oqq1 
common  law,  during  the  continuance  of  the  freehold  out  of  which  it  ^  -' 
issued;  (c)  for  the  law  would  not  suffer  a  reed  injury  to  be  remedied  by  an  action 
that  was  rsiereXj  personal.  However,  by  the  statutes  8  Ann.  c.  14,  and  5  Geo. 
in,  c.  17,  actions  of  debt  may  now  be  brought  at  anytime  to  recover  such  free- 
hold rents.  2.  An  assize  of  mort  cT  ancestor  or  novel  disseisin  will  lie  of  rents 
as  well  as  of  lands;  (d)  if  the  lord,  for  the  sake  of  trying  the  possessory  right, 
will  make  it  his  election  to  suppose  himself  ousted  or  disseised  thereof.  This  is 
now  seldom  heard  of;  and  all  other  real  actions  to  recover  rent,  being  in  the 
nature  of  writs  of  right,  and  therefore  more  dilatory  in  their  progress,  are  en- 
tirely disused,  though  not  formally  abolished  by  law.  (1)  Of  this  species  how- 
ever is,  3.  The  writ  de  consuetudinibus  et  servitiis,  which  lies  for  the  lord 
against  his  tenant,  who  withholds  from  him  the  rents  and  services  due  by  cus- 
tom, or  tenure,  for  his  land,  (e)  This  compels  a  specific  payment  or  perform- 
ance of  the  rent  or  service;  and  there  are  also  others,  whereby  the  lord  shall 
recover  the  land  itself  in  lieu  of  the  duty  withheld.  As,  4.  The  writ  of  cessa- 
vity  which  lies  by  the  statutes  of  Gloucester,  6  Edward  I,  c.  4,  and  of  Westm. 
2,  13  Edw.  I,  cc.  21  and  41,  when  a  man  who  holds  lands  of  a  lord  by  rent  or 
other  services,  neglects  or  ceases  to  perform  his  services  for  two  years  to- 
gether; or  where  a  religious  house  hath  lands  given  it,  on  condition  of  per- 
forming some  certain  spiritual  service,  as  reading  prayers  or  giving  alms,  and 
neglects  it;  in  either  oi  which  cases,  if  the  cesser  or  neglect  have  continued 
for  two  years,  the  lord  or  donor  and  his  heirs  shall  have  a  writ  of  cessavit  to 
recover  the  land  itself,  eo  quod  tenens  in  faciendis  servitiis  per  biennium  jam 
cessavit.  {/)  In  like  manner,  by  the  civil  law,  if  a  tenant  who  held  lands 
upon  payment  of  rent  or  services,  or  "Jwre  emphT/teutico"  neglected  to  pay  or 
perform  them  per  totum  triennium^  he  might  be  ejected  from  such  emphyteutic 
lands,  {ff)  But  by  the  statute  of  Gloucester,  the  cessavit  does  not  lie  for  lands 
let  upon  fee-farm  rents,  unless  they  have  lain  fresh  and  uncultivated  for  two 
years,  and  there  be  *not  sufficient  distress  upon  the  premises;  or  unless  r*Qoo-| 
the  tenant  hath  so  enclosed  the  land  that  the  lord  cannot  come  upon  it  '-  ^ 
to  distrain.  (A)  For  the  law  prefers  the  simple  and  ordinary  remedies,  by  dis- 
tress or  by  the  actions  just  now  mentioned,  to  this  extraordinary  one  of  for- 
feiture for  a  cessavit:  and  therefore  the  same  statute  of  Gloucester  has  pro- 
vided farther,  that,  upon  tender  of  arrears  and  damages  before  judgment,  and 
E'ving  security  for  the  future  performance  of  the  services,  the  process  shall 
\  at  an  end,  and  the  tenant  shall  retain  his  land;  to  which  the  statute  of 
Westm.  2,  conforms  so  far  as  may  stand  with  convenience  and  reason  of  law. 
(i)  It  is  easy  to  observe,  that  the  statute  {k)  4  Geo.  II,  c.  28  (which  permits 
landlords,  who  have  a  right  of  re-entry  for  non-payment  for  rent,  to  serve  an 
ejectment  on  their  tenants,  when  half  a  year's  rent  is  due,  and  there  is  no  suffi- 
ce) 1  BOn.  Abr.  BMu  (d)  F.  N.  B.  ItB.  If)  Ibid.  1A1.  (/)  IIM.  90SL 
S)Ood.iM^S.             Ok)  F.  K.  a  909.    81iiflfe.»S.           (0  i^  Inst  401, 4fl0.           (KSMpaceSOS. 

(1)  It  is  since  abolished  by  sUtute  8  and  4  Wm.  IV,  c  87. 
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dent  diBtress  on  the  premiaeB),  is  in  some  measare  copied  from  the  anoient 
writ  of  cessavit:  especially  as  it  may  be  satisfied  and  put  an  end  to  in  a  similar 
manner,  by  tender  of  the  rent  and  costs  within  six  months  after.  And  the 
same  remedy  is,  in  substance,  adopted  by  statute  11  G^o.  II,  a  19,  §  16,  which 
enacts  that,  where  any  tenant  at  rack-rent  shall  be  one  year's  rent  in  arrear, 
and  shall  desert  the  demised  premises,  leaving  the  same  uncultivated  or  unoc- 
cupied, so  that  no  sufficient  distress  can  be  had:  two  justices  of  the  peace 
(alter  qotice  affixed  on  the  premises  for  fourteen  days  without  effect)  mar 
give  the  landlord  possession  thereof,  and  thenceforth  the  lease  shall  be  void. 
6.  There  is  also  another  very  effectual  remedy,  which  takes  place  when  the 
tenant,  upon  a  writ  of  assize  for  rent,  or  on  a  replevin,  disowns  or  disclaims 
his  tenure,  whereby  the  lord  loses  his  verdict:  in  which  case  the  lord  mav  have 
a  writ  of  right,  sur  disclaimer^  grounded  on  this  denial  of  tenure;  and  shall, 
upon  proof  of  the  tenure,  recover  back  the  land  itself  so  holden,  as  a  punish- 
ment to  the  tenant  for  such  his  false  disclaimer,  (t)  This  piece  of  retaliating 
justice,  whereby  the  tenant  who  endeavours  to  defraud  nis  lord  is  himself 
deprived  of  the  estate,  as  it  evidently  proceeds  upon  feudal  [principles, 
r'*2S4l  *^^  ^^  ^^  expressly  to  be  met  with  in  the  feudal  constitutions:  (m) 
>-        J  **vasaUuSf  qui  abnegavit  /eudum  ^usve  conditUmsm^  exspoliabitur. 

And,  as  on  the  one  hand  the  ancient  law  provided  these  several  remedies  to 
obviate  the  knavery  and  punish  the  ingratitude  of  the  tenant,  so  on  the  other 
hand  it  was  equally  careful  to  redress  the  oppression  of  the  lord;  by  furnish- 
ing 1.  The  writ  of  ne  injuste  vexes ;  {ri)  which  is  an  ancient  writ  founded  on 
that  chapter  (o)  of  magna  carta  which  prohibits  distresses  for  greater  services 
than  are  really  due  to  the  lord;  being  itself  of  the  prohibitory  kind^  and  yet 
in  the  nature  of  a  writ  of  right,  (p)  It  lies  where  the  tenant  in  fee-simple  and 
his  ancestors  have  held  of  the  lord  by  certain  services;  and  the  lord  hath  ob- 
tained seisin  of  more  or  greater  services,  by  the  inadvertent  pajinent  or  per^ 
f ormance  of  them  by  the  tenant  himself.  Here  the  tenant  cannot  in  an  avowry 
avoid  the  lord's  possessory  right,  because  of  the  seisin  given  by  his  own  hand; 
but  is  driven  to  this  writ,  to  devest  the  lord's  possession,  and  establish  the 
mere  right  of  property,  by  ascertaining  the  services,  and  reducing  them  to 
their  proper  standard.  But  this  writ  does  not  lie  for  tenant  in  tail;  for  he 
may  avoid  such  seisin  of  the  lord,  obtained  from  the  payment  of  his  ancestors, 
by  plea  to  an  avowry  in  replevin.  ^7)  2.  The  writ  01  memMy  de  medio;  which 
is  also  in  the  nature  of  a  writ  of  right,  ^r)  and  lies,  when  upon  a  subinfeudation 
the  mMnSy  or  middle  lord,  («)  suffers  his  under-tenant  or  tenant  oaraoai/,  to  be 
distrained  upon  by  the  lord  paramount^  for  the  rent  due  to  him  from  the  mesne 
lord,  if,)  And  in  such  case  the  tenant  shall  have  iudgment  to  be  quitted  (or 
indemnified)  by  the  mesne  lord:  and  if  he  makes  default  therein,  or  does  not 
appear  originallv  to  the  tenant's  writ,  he  shall  be  forejudged  of  his  mesnalty, 
and  the  tenant  shall  hold  immediately  of  the  lord  paramount  himself.  (t<)  (2) 

(I)  finch,  L.  970,  271.  (m)  Feud.  1. 1,  t.  S6. 

<i»)  F.  N.  a  la  (o)  0.  la  (»)  Booth,  IM.  (tf)  F.  N.  a  11.   t  Iiwt  tL 

(r)  Booth,  188.  («)  See  book  II,  oh.  6.  pp.  60.  60.  (Q  F.  N.  a  186.  («)tlBSt8ri. 

(9)  The  several  writs  here  mentioDed  were  formally  abolished  by  statute  8  and  4  Wm.  lY, 
c  27.  They  were  before  not  the  usual  remedies  for  these  wrongs.  An  action  on  the  case 
miffht  have  been  maintained  by  the  tenant  at  the  common  law  against  the  landlord  for  dis- 
trslning  for  more  rent  than  was  due:  Taylor  Land,  and  Ten.,  §  729,  ei  seq, ;  and  if  the  tenant 
throufffi  any  error  or  mistake  paid  to  the  landlord  more  than  was  due,  he  might  recover  it 
back  m  an  action  for  money  had  and  received  to  his  use,  as  paid  without  consideration.  For 
the  general  principle  in  these  cases,  see  Union  Bank  v.  Bank  of  U.  S.,  8  Mass.,  74;  Bank  of 
Commerce  v.  Union  Bank,  8  I}.  T.,  280;  Little  v.  Derby,  7  Mich.,  825.  And  if  an  under- 
tenant is  distrained  upon,  or  is  compellea  in  order  to  protect  his  own  interest  to  pay  rent  to 
the  original  landlord,  he  is  entitled  to  treat  the  payment  as  one  made  to  the  use  or  the  mesne 
tenant,  and  may  deduct  it  from  his  own  rent,  or  recover  it  back  from  the  mesne  tenant  If 
nothing  was  owiiur  to  him.  As  to  the  obligation  of  the  mesne  tenant  to  indemnify  Uis  un- 
der-tenant generafly,  see  Taylor  Land,  and  Ten.,  |  788. 
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*IL  TliaB  far  of  the  remedies  for  sabtraotion  of  rents  or  other  ser-  t^aomi 
Tioes  dae  by  ienurt.  There  are  also  other  services  dae  by  ancient  otM-  >-  -' 
torn  9XLSi preaeription  only.  Such  is  that  of  doing  suit  to  another's  mill:  where 
the  persons,  resident  in  a  particular  place,  by  usa^e  time  out  of  mind,  hare 
been  accustomed  to  grind  their  corn  at  a  certain  mill;  and  afterwards  any  of 
them  go  to  another  mill,  and  withdraw  their  suit  (their  Mcta  a  aequendo)  from 
the  ancient  milL  This  is  not  only  a  damage,  but  an  injury  to  the  owner;  be- 
cause this  prescription  mi^ht  have  a  very  reasonable  foundation;  viz.:  upon  the 
erection  of  such  mill  by  the  ancestors  of  the  owner  for  the  convenience  of  the 
inhabitants,  on  condition,  that  when  erected,  they  should  all  grind  their  com 
there  only.  And  for  this  injury  the  owner  shall  have  a  writ  de  tecta  ad  moUnr 
dinuniy  {to)  commanding  the  defendant  to  do  his  suit  at  that  mill,  qtiam  oJ  Uf 
htd/aeere  debet^  et  solety  or  show  good  cause  to  the  contrary:  in  which  action 
the  validity  of  the  prescription  may  be  tried,  and  if  it  be  found  for  the  owner,  he 
shall  recover  damages  against  the  defendant  (x)  In  like  manner  and  for  like 
reasons,  the  register  (t/)  will  inform  us,  that  a  man  may  have  a  writ  of  §eeia 
ad  famunty '  seeta  ad  torraie^  et  ad  omnia  alia  hujtwnodi;  for  suit  due  to  his 
fiimum^  his  public  oven  or  bake-house;  or  to  his  torraie^  his  kiln,  or  malt-house; 
when  a  person's  ancestors  have  erected  a  convenience  of  that  sort  for  the  bene- 
fit of  the  neighborhood,  upon  an  agreement  (proved  by  immemorial  custom) 
that  all  the  inhabitants  should  use  and  resort  to  it  when  erected.  But  besides 
these  special  remedies  for  subtractions,  to  compel  the  specific  performance  of 
the  service  due  by  custom;  an  action  on  the  ease  will  also  lie  for  all  of  them,  to 
repair  the  party  injured  in  damages.  And  thus  much  for  |;he  injury  of  sab- 
traction. 


CHAPTER  XVL 
OF  DISTURBANCE. 

Tm  sixth  and  last  species  of  real  injuries  is  that  of  di$kirbanee;  which  is 
osually  a  wrong  done  to  some  incorporeal  hereditament,  by  hindering  or  dis- 
quieting the  owners  in  their  regular  and  lawful  enjoyment  of  it.  (a)  I  shall 
consider  five  sorts  of  this  injury,  viz.:  1.  Disturbance  of  franchises.  2.  Dis- 
turbance of  common.  3.  Disturbance  of  toays.  4.  Disturbance  of  tenures^  5. 
Disturbance  oi  patronage. 

L  Disturbance  oi  franchises  happens  when  a  man  has  the  franchise  of  hold- 
ing a  court-leet,  of  keeping  a  fair  or  market,  of  free-warren,  of  taking  toll,  of 
seizing  waifs  or  estrays,  or,  (in  short)  any  other  species  of  franchise  whatso- 
ever; and  he  is  disturbed  or  incommoded  in  the  lawful  exercise  thereof.  As  if 
another  by  distress,  menaces,  or  persuasions  prevails  upon  the  suitors  not  to 
appear  at  my  court;  or  obstructs  the  passage  to  my  fair  or  market;  or  hunts 
in  my  free-warren;  or  refuses  to  pay  me  the  accustomed  toll;  or  hinders  me 
from  seizing  the  waif  or  estray,  whereby  it  escapes  or  is  carried  out  of  my  lib- 
erty; in  every  case  of  this  kind,  ail  which  it  is  impossible  here  to  recite  or  sug- 
gest, there  is  an  injury  done  to  the  legal  owner;  his  property  is  damnified;  and 
the  profits  arising  from  such  his  franchise  are  diminished.  To  remedy  which, 
as  the  law  has  given  no  other  writ,  he  is  '^therefore  entitled  to  sue  for  r«oo7i 
damages  by  a  special  action  on  the  case  :  or,  in  case  of  toll  may  take  a  ^  •■ 
distress  if  ne  pleases,  {b) 

TL  The  disturbance  of  common  comes  next  to  be  considered:  where  any 
act  IS  done,  by  which  the  right  of  another  to  his  common  is  inconunoded  or 

(M)  F.  N.  B.  ISl  a»)  Go.  BDtr.  Ml.  (y)  FoL  108. 

(a)  Flnoli,  L.  187.  (p)  Oro.  EUi.  6B1 
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diminiflhecL  This  may  happen,  in  the  first  place,  where  one  who  hath  no  right 
of  common,  puts  his  cattle  mto  the  land;  and  thereby  robs  the  cattle  of  the 
commoners  of  their  respective  shares  of  the  pasture.  Or  if  one,  who  hath  a 
riffht  of  common,  pats  in  cattle  which  are  not  commonable,  as  hogs  and  goats; 
which  amounts  to  the  same  inconvenience.  But  the  lord  of  the  soil  may  (by 
custom  or  prescription,  but  not  without)  put  a  stranger's  cattle  into  the  com- 
mon; (c)  and  also  by  a  like  prescription  for  common  appurtenant,  cattle  that 
are  not  commonable  may  be  put  into  the  common,  {d)  The  lord  also  of  the 
soil  may  justify  making  burrows  therein,  and  putting  in  rabbits,  so  'as  they  do 
not  increase  to  so  large  a  number  as  totally  to  destroy  the  common.  («)  But 
in  general,  in  case  the  beasts  of  a  stranger,  or  the  uncommonable  cattle  of  a 
commoner,  be  found  upon  the  land,  the  lord  or  any  of  the  commoners  may  dis- 
train them  damage-feasant:  (/)  or  the  commoner  may  bring  an  action  on  the 
case  to  recover  damages,  provided  the  injury  done  be  anything  considerable: 
BO  that  he  may  lay  his  action  with  a  per  quody  or  allege  that  thereby  he  was 
deprived  of  his  common*  But  for  a  trivial  trespass  the  commoner  has  no 
action:  but  the  lord  of  the  soil  only,  for  the  entry  and  trespass  com- 
mitted. (^) 

Another  disturbance  of  common  is  hj  eurcharging  it;  or  putting  more  cattle 
therein  than  the  pasture  and  herbage  will  sustain,  or  the  party  hath  a  right  to 
do.  In  this  case  he  that  surcharges  does  an  injury  to  the  rest  of  the  owners, 
r*2S8l  ^^  depriving  them  of  their  respective  portions,  or  at  least  ^contracting 
*-  ^  them  into  a  smaller  compass.  This  injury  by  surcharging  can,  properly 
speaking,  only  happen,  where  the  common  is  appendant  or  appurtenatUf  (A) 
and  of  course  limitable  by  law;  or  where,  when  in  groaSy  it  is  expressly  limited 
and  certain;  for  where  a  man  hath  common  in  gross y  sane  nomorey  or  without 
stirUy  he  cannot  be  a  surcharges  However,  even  where  a  man  is  said  to  have 
common  without  stint,  still  there  must  be  left  sufficient  for  the  lord's  own 
beasts;  {%)  for  the  law  will  not  suppose  that,  at  the  original  grant  of  the  com- 
mon, the  lord  meant  to  exclude  himself. 

The  usual  remedies  for  surcharging  the  common,  are  either  by  distraining  so 
many  of  the  beasts  as  are  above  the  number  allowed,  or  else  by  an  action  of 
trespass,  both  which  may  be  had  by  the  lord:  or  lastly,  by  a  special  action  on 
the  case  for  damages;  in  which  any  commoner  mav  be  plaintin.  {j)  But  the 
ancient  and  most  effectual  method  of  proceeding  is  by  a  writ  of  admeasurement 
of  pasture.  This  lies  either  where  a  common  appurtenant  or  in  gross  is  certain 
as  to  number,  or  where  a  man  has  common  appendant  or  appurtenant  to  his 
land,  the  quantity  of  which  common  has  never  yet  been  ascertained.  In  either 
of  these  cases,  as  well  the  lord,  as  any  of  the  commoners,  is  entitled  to  this 
writ  of  admeasurement;  which  is  one  of  those  writs  that  are  called  vicontiely 
(k)  being  directed  to  the  sheriff,  (viceoomitiy)  and  not  to  be  returned  to  any 
superior  court,  till  finally  executed  by  him.  It  recites  a  complaint  that  the 
defendant  hath  surcharged,  superoneravity  the  common:  and  therefore  com- 
mands the  sheriff  to  admeasure  and  apportion  it;  that  the  defendant  may  not 
have  more  than  belongs  to  him,  and  that  the  plaintiff  may  have  his  rightful 
share.  And  upon  this  suit* all  the  commoners  shall  be  admeasured,  as  well 
those  who  have  not,  as  those  who  have  surcharged  the  common;  as  well  the 
plaintiff  as  the  defendant.  (1)  The  execution  of  this  writ  must  be  by  a  jury 
r*239l  ^^  ^^^1^0  ™6°»  "^^o  ^^^  upon  their  '''oaths  to  ascertain,  under  the  super- 
>-  ^  intendence  of  the  sheriff,  what  and  how  many  cattle  each  commoner  is 
entitled  to  f eed«  And  the  rule  for  this  admeasurement  is  generally  understood 
to  be,  that  the  commoner  shall  not  turn  more  cattle  upon  the  common,  than 
are  sufficient  to  manure  and  stock  the  land  to  which  his  right  of  common  is 
annexed:  or,  as  our  ancient  law  expressed  it,  such  cattle  only  as  are  levani  and 
cauchant  apon  his  tenement;  (m)  which  being  a  thing  uncertain  before  admea- 

1  BoD.  Abr.  8M.       (d)  Oo.  Utt,  122.       («)  Oro.  BUs.  878.    Cro.  Jac.  195.    Latw.  106L     (/)  9  Repw  111. 


Aid.  <A)8eebookII.ch.8.  r<)  1  BolL  Abr.  999. 

nrMm.S78.       (Jb)  S  Inst.  899.    Flncb,  L.  U4.     (<)  F.  M.  a  19ft.       (»)  Bra.  Abr.  tit.  prMOiiptiMH  H 
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■nrement,  has  frequently,  though  erroneously,  occasioned  this  anmeasnred 
riffht  of  common  to  be  called  a  common  toUhoiU  stbit,  or  aans  nambre/  {n)  a 
thing  which,  though  possible  in  law,  {o)  does  in  fact  ver^  rarely  exist. 

If,  after  the  admeasurement  has  thus  ascertained  the  right,  the  same  defend- 
ant surcharges  the  common  again,  the  plaintiff  may  have  a  writ  of  second  tur* 
ehargty  de  Meunda  superoneratione^  which  is  given  by  the  statute  Westm.  2,  18 
Edw.  I,  c.  8,  and  thereby  the  sheriff  is  directed  to  inquire  by  a  jury,  whether 
the  defendant  has  in  fact  again  surcharged  the  common  contrary  to  the  tenor 
of  the  last  admeasurement:  and  if  he  has,  he  shall  then  forfeit  to  the  king  the 
supernumerary  cattle  put  in,  and  also  shall  pay  damages  to  the  plaintiff,  (p) 
This  process  seems  highly  equitable:  for  the  first  offence  is  held  to  be  commit- 
ted through  mere  inadvertence,  and  therefore  there  are  no  damages  or  forfeit- 
ure on  the  first  writ,  which  was  only  to  ascertain  the  right  which  was  dis- 
puted: but  the  second  offence  is  a  wilful  contempt  and  injustice;  and  there- 
fore punished  very  properly  with  not  only  damages,  but  also  forfeiture.  And 
herein  the  right,  being  once  settled,  is  never  agam  disputed;  but  only  the  fact 
is  tried,  whether  there  be  any  second  surcharge  or  no:  which  gives  this 
neglected  proceeding  a  great  advantage  over  the  modern  method,  by  action  on 
the  case,  wherein  the  quantum  of  common  belonging  to  the  defendant  must 
be  proved  upon  every  fresh  trial,  for  every  repeated  offence. 

*  There  is  yet  another  disturbance  of  common,  when  the  owner  of  the  r^oiAi 
land,  or  other  person,  so  encloses  or  otherwise  obstructs  it,  that  the  ■-  -■ 
commoner  is  precluded  from  enjoying  the  benefit  to  which  he  is  by  law  enti- 
tled. This  may  be  done,  either  by  erecting  fences,  or  by  driving  the  cattle  off 
the  land,  or  by  ploughing  up  the  soil  of  the  common,  (g^)  Or  it  may  be  done 
by  erecting  a  warren  therein,  and  stocking  it  with  rabbits  in  such  quantities 
that  they  devour  the  whole  herbage,  and  thereby  destroy  the  common.  For  in 
such  case,  though  the  commoner  may  not  destroy  the  rabbits,  yet  the  law  looks 
upon  this  as  an  injurious  disturbance  of  his  right,  and  has  given  him  his  rem- 
edy by  action  against  the  owner,  (r)  This  kind  of  disturbance  does  indeed 
amount  to  a  disseisin,  and  if  the  commoner  chooses  to  consider  it  in  that  light, 
the  law  has  given  him  an  assize  of  novd-disseisin^  against  the  lord,  to  recover 
the  possession  of  his  common,  {s)  Or  it  has  given  a  writ  of  quod  permittat, 
against  any  stranger,  as  well  as  the  owner  of  the  land,  in  case  of  such  a  dis- 
turbance to  the  plaintiff  as  amounts  to  a  total  deprivation  of  his  common; 
whereby  the  defendant  shall  be  compelled  to  permit  the  plaintiff  to  enjoy  his 
common  as  he  ought,  (t)  But  if  the  commoner  does  not  choose  to  bring  a 
real  action  to  recover  seisin,  or  to  try  the  right,  he  may,  (which  is  the  easier 
and  more  usual  way)  bring  an  action  on  the  case  for  his  damages,  instead  of 
an  assize  or  a  quod  permittat  {u)  (1) 

There  are  cases,  indeed,  in  which  the  lord  may  enclose  and  abridge  the  com- 
mon: for  which,  as  they  are  no  injury  to  any  one,  so  no  one  is  entitled  to  any 
remedy.  For  it  is  provided  by  the  statute  of  Merton,  20  Hen.  Ill,  c.  4,  that 
the  lord  may  approve^  that  is,  enclose  and  convert  to  the  uses  of  husbandry 
(which  is  a  melioration  or  approvement,)  any  waste  grounds,  woods,  or  pas- 
tures, in  which  his  tenants  have  common  appendant  to  their  estates;  provided 
he  leaves  ^sufficient  common  to  his  tenants,  according  to  the  proportion  r^oiii 
of  their  land.  And  this  is  extremely  reasonable;  for  it  would  be  very  ^  -I 
hard  if  the  lord,  whose  ancestors  granted  out  these  estates  to  which  the  com- 
mons are  appendant,  should  be  precluded  from  making  what  advantage  he  can 
of  the  rest  of  his  manor;  provided  such  advantage  and  improvement  be  no  way 
derogatory  from  the  former  grants.     The  statute  Westm.  2,  13  Edw.  I,  a  46, 

(«)  Hard.  117.  (o)  Lord.  Harm.  407.  (p)  F.  N.  B.  ISS.    2  Iniit.  870.  (9)  Oro.  EUx.  IML 

(r)  Oro.  Jm.  196^  («)  F.  N.  B.  179.  <f)  Finch,  U  275.    F.  N.  B.  1;J3.  (u)  Cro.  Jac.  185. 

(1)  These  real  actions  having  been  abolished  by  statute  3  and  4  Wm.  lY,  c.  27,  the  action 
ea  the  case  is  now  the  only  remedy. 
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extends  UiiB  liberty  of  approvingy  in  like  manner,  against  off  others  that  have 
eommon  appurtenant^  or  m  grosa,  as  well  as  against  the  tenants  of  the  lord^ 
who  hare  their  oommon  appendaifU ;  and  farther  enacts,  that  no  assize  of 
noveMiaaeisiny  for  common,  shall  lie  against  a  lord  for  erecting  on  the  common 
any  windmill,  sheep-honse,  or  other  necessary  buildings  therein  specified: 
wluch.  Sir  Edward  Coke  says,  (to)  are  only  pat  as  examples;  and  that  any  other 
necessary  improvements  may  be  made  by  the  lord,  though  in  reality  they 
abridge  the  common,  and  make  it  less  sufficient  for  the  commoners.  And, 
lastly,  by  statutes  29  Qeo.  II,  c.  36,  and  81  Qeo.  U,  a  41,  it  is  particularly 
enacted,  that  any  lords  of  wastes  and  commons,  with  the  consent  of  the  major 
part,  in  number  and  value,  of  the  commoners,  may  enclose  any  part  thereof, 
lor  thejnrowth  of  timber  and  underwood.  (2) 

m.  The  third  species  of  disturbance,  that  of  loays,  is  very  similar  in  its 
nature  to  the  last:  it  principally  happening  when  a  person,  who  hath  a  right  to 
a  way  over  another's  grounds,  by  grant  or  prescription,  is  obstructed  by  endos- 
Qres,  or  other  obstacles,  or  by  ploughing  across  it;  by  which  means  he  cannot 
enjoy  his  right  of  way,  or,  at  least,  not  in  so  commodious  a  manner  as  he  might 
have  done.  If  this  be  a  way  annexed  to  his  estate,  and  the  obstruction  is  made 
by  the  tenant  of  the  land,  this  brings  it  to  another  species  of  injury;  for  it  is 
then  a  nuisance^  for  which  an  assize  will  lie,  as  mentioned  in  a  former  chapter. 
Tsb)  But  if  the  right  of  way,  thus  obstructed  by  the  tenant,  be  only  in  gross 
(that  is  annexed  to  a  man's  person  and  unconnected  with  any  lands  or 
r  *242l  *^^Q®™®^^)  ^^  ^^  ^^6  obstruction  of  a  wa^  belonging  to  an  house  or 
*-  -■  land  is  made  by  a  stranger,  it  is  then  in  either  case  merely  a  disturb- 
ance: for  the  obstruction  of  a  way  in  gross  is  no  detriment  to  any  lands  or 
tenements,  and  therefore  does  not  fall  under  the  legal  notion  of  a  nuisance, 
which  must  be  laid,  ad  nocumentum  liberi  tenementi;  (y)  and  the  obstruction 
of  it  by  a  stranger  can  never  tend  to  put  the  right  of  way  in  dispute:  the 
remedy,  therefore,  for  these  disturbances  is  not  by  assize  or  any  real  action, 
but  by  the  universal  remedy  of  action  on  the  case  to  recover  damages,  (z) 
'  lY.  The  fourth  species  of  disturbance  is  that  of  disturbance  of  tenure^  or 
breaking  that  connexion  which  subsists  between  the  lord  and  his  tenant,  and 
to  which  the  law  pays  so  high  a  regard,  that  it  will  not  suffer  it  to  be  wan- 
tonly dissolved  by  the  act  of  a  third  person.  To  have  an  estate  well  tenanted 
is  an  advantage  that  every  landlord  must  be  very  sensible  of;  and,  therefore, 
the  driving  away  of  a  tenant  from  off  his  estate  is  an  injury  of  no  small  conse- 
quence. So  that  if  there  be  a  tenant  at  will  of  any  lands  or  tenements,  and  a 
stranger,  either  by  menaces  and  threats,  or  by  unlawful  distresses,  or  by  fraud 
and  circumvention,  or  other  means,  contrives  to  drive  him  away,  or  inveigle 
him  to  leave  his  tenancy,  this  the  law  very  justly  construes  to  be  a  wrong  and 
injury  to  the  lord,  (a)  and  gives  him  a  reparation  in  damages  against  the 
offender  by  a  special  action  on  the  case. 

Y.  The  fifth  and  last  species  of  disturbance,  but  by  far  the  most  consider- 
able, is  that  of  disturbance  of />a^rona^e/  which  is  an  hindrance  or  obstruct 
tion  of  a  patron  to  present  his  clerk  to  a  benefice. 

This  injury  was  distinguished  at  common  law  from  another  species  of  injury 
called  usurpation/  which  is  an  absolute  ouster  or  dispossession  of  the  patron, 
and  happens  when  a  stranger,  that  hath  no  right,  presenteth  a  clerk,  and  he  is 
r  *24Sl  ^^^^^^po^  ^admitted  and  instituted,  (b)  In  which  case  of  usurpation, 
*-  ^  the  patron  lost  by  the  common  law  not  only  his  turn  of  presenting 
pro  hac  vice,  but  also  the  absolute  and  perpetual  inheritance  of  the  advowson, 

(w)2Iiiit.  47S.  (X)  C.  18,  P.  sis.  (y)F.N.ai8S.  (f )  Hale  o&  F.  N.  B.  UDi    Lutw.  Ul,  119 

(a)  Hal.  AdmI  a  40.    1  Boll.  Abr.  10&  (b)  CkK  Litt  277. 

(2)  The  statute  last  mentioned  was  amended  by  statutes  1  and  2  Geo.  IV,  c  28;  0  and  7 
Wm.  IV,  c.  115;  and  8  and  4  Yic,  c.  81;  under  which,  lords  of  wastes  andcommons,  with 
the  consent  of  two-thirds  in  number  and  value  of  the  commoners,  may  enclose  any  pait 
thereof  for  the  growth  of  timber  and  underwood. 
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■0  that  lie  could  not  present  anin  upon  the  next  ayoidanoe,  unless  in  the 
meantime  he  recoyered^nis  right  By  a  real  action,  viz.:  a  writ  of  right  of  adnow* 
9on.  (c)  The  reason  given  for  his  losing  the  present  tnm,  and  not  ejecting  the 
usurper's  clerk,  was  that  the  final  intent  of  the  law  in  creating  this  species  of 
property  being  to  have  a  fit  person  to  celebrate  divine  service,  it  preferred  the 
peace  of  the  church  (provided  a  clerk  were  once  admitted  and  instituted)  to 
the  right  of  any  patron  whatever.  And  the  patron  also  lost  the  inheritance  of 
his  advowson,  unless  he  recovered  it  in  a  writ  of  right,  because  by  such  usurpa- 
tion he  was  put  out  of  possession  of  his  advowson,  as  much  as  when  by  actual 
entry  and  ouster  he  is  disseised  of  lands  or  houses;  since  the  only  possession, 
of  which  an  advowson  is  capable,  is  by  actual  presentation  and  admission  of 
one's  clerk.  As,  therefore,  when  the  clerk  was  once  instituted  (except  in  the 
ease  of  the  king,  where  he  must  also  be  inducted^  {^d\  the  church  became  abso- 
lutely yr^/  so  the  usurper  by  such  plenarty,  arising  irom  his  own  presentation, 
became  in  fact  seized  of  the  advowson:  which  seisin  it  was  impossible  for  the 
true  patron  to  remove  by  any  possessory  action,  or  other  means,  during  the 
plenarty  or  fullness  of  the  church:  and  when  it  became  void  afresh,  he  could 
not  then  present,  since  another  had  the  right  of  possession.  The  only  remedy, 
therefore,  which  the  patron  had  left,  was  to  try  the  mere  right  in  a  writ  of 
right  of  advowson;  which  is  a  peculiar  writ  of  right,  framed  for  this  special 

? purpose,  but  in  every  other  respect  corresponding  with  other  writs  of  right: 
e)  and  if  a  man  recovered  therein,  he  regained  the  possession  of  his  advowson, 
and  was  entitled  to  present  at  the  next  avoidance.^/)  But  in  order  to  such 
recovery  he  must  allege  a  presentation  in  himself  or  some  of  his  ancestors, 
which  proves  him  or  them  to  have  been  once  in  possession:  for,  as  a  grant  of 
the  advowson,  during  the  fullness  of  the  church,  conveys  *no  manner  r  *oi4i 
of  possession  for  the  present,  therefore  a  purchaser,  until  he  hath  pre-  *-  ^ 
sented,  hath  no  actual  seisin  whereon  to  ground  a  writ  of  right,  {g)  Thus 
stood  the  common  law. 

But,  bishops  in  ancient  times,  either  by  carelessness  or  collusion,  frequently 
instituting  clerks  upon  the  presentation  of  usurpers,  and  thereby  defrauding 
the  realpatrons  of  their  rieht  of  possession,  it  was  in  substance  enacted  by 
statute  Westm.  2,  13  Edw.  ^  c.  5,  g  2,  that  if  a  possessory  action  be  brought 
within  six  months  after  the  avoidance,  the  patron  shall  (notwithstanding  such 
usurpation  and  institution)  recover  that  very  presentation;  which  gives  back 
to  him  the  seisin  of  the  advowson.  Yet  still,  if  the  true  patron  omitted  to 
bring  his  action  within  six  months,'  the  seisin  was  gained  by  the  usurper,  and 
the  patron,  to  recover  it,  was  driven  to  the  long  and  hazardous  process  of  a 
writ  of  right.  To  remedy  which  it  was  farther  enacted  by  statute  7  Ann.  c. 
18,  that  no  usurpation  shall  displace  the  estate  or  interest  of  the  patron,  or 
turn  it  to  a  mere  right;  but  that  the  true  patron  may  present  upon  the  next 
avoidance,  as  if  no  such  usurpation  had  happened,     so  that  the  title  of  usur- 

Stion  is  now  much  narrowed,  and  the  law  stands  upon  this  reasonable  foun- 
tion:  that  if  a  stranger  usurps  my  presentation,  audi  do  not  pursue  my 
rijsht  within  six  months,  I  shall  lose  that  turn  without  remedy,  for  the  peace 
CI  the  church,  and  as  a  punishment  for  my  own  negligence;  but  that  turn  is 
the  only  one  I  shall  lose  thereby.  Usurpation  now  gains  no  right  to  the  usur- 
per, with  regard  to  any  future  avoidance,  but  only  to  the  present  vacancy:  it 
cannot  indeed  be  remedied  after  six  months  are  past;  but,  during  those  six 
months,  it  is  only  a  species  of  disturbance. 

Disturbers  of  a  ri^ht  of  advowson  may,  therefore,  be  these  three  persons: 
the  pseudo-patron,  his  clerk,  and  the  ordinary:  the  pretended  patron,  bv  pre- 
■entmg  to  a  church  to  which  he  has  no  right,  and  thereby  making  it  litigious 
or  disputable;  the  clerk,  by  demanding  or  obtaining  institution  *which  r  «Qiri 
tends  to  and  promotes  the  same  inconvenience;  and  the  ordinary,  by  I-  ^ 
refusing  to  admit  the  real  patron's  clerk,  or  admitting  the  clerk  of  the  pre- 

(0)tBflp.4OL  (cOiMd.  («)r.N.B.80.  (/)JMd.8flL  (g)%1nMLm. 
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ttnder.  These  difturbanoes  are  vexatious  and  injurioaa  to  Urn  who  hath  the 
right:  and,  therefore,  if  he  be  not  wanting  to  himself,  the  law  (besides  the 
writ  of  right  ofadvoufsofiy  which  is  a  final  and  conclasive  remedy)  hath  given 
him  two  inferior  possessory  actions  for  his  relief:  an  assize  of  darrein  preserU-^ 
m&ntf  and  a  writ  of  ma^^  impedit;  in  which  the  patron  is  always  the  plaintiff, 
and  not  the  clerk.  For  the  law  sui>poses  the  injury  to  be  offered  to  him  onlv, 
by  obstructing  or  refusing  the  admission  of  his  nominee;  and  not  to  the  clerk, 
who  hath  no  right  in  him  till  institution,  and  of  course  can  suffer  no  injury. 

1.  An  assize  of  darrein  preaerUmerUf  or  last  presentation,  lies  when  a  man,  or 
his  ancestors,  under  whom  he  claims,  have  presented  a  clerk  to  a  benefice,  who 
is  instituted;  and  afterwards  upon  the  next  avoidance  a  stranger  presents  a 
olerk,  and  thereby  disturbs  him  that  is  the  real  patron.  In  which  case  the 
patron  shall  have  this  writ  (A)  directed  to  the  sheriff  to  summon  an  assize  or 
jury,  to  inquire  who  was  the  last  patron  that  presented  to  the  church  now 
vacant,  of  which  the  plaintiff  complains  that  he  is  deforced  by  the  defendant: 
and,  according  as  the  assize  determines  that  question,  a  writ  snail  issue  to  the 
bishop;  to  institute  the  clerk  of  that  patron,  in  whose  favour  the  determination 
is  made,  and  also  to  give  damages,  in  pursuance  of  statute  Westm.  2,  13  Edw. 
I,  c.  5.  This  Question,  it  is  to  be  observed,  was  before  the  statute  7  Ann.  be- 
fore mentioned,  entirely  conclusive,  as  between  the  patron  and  his  heirs  and  a 
stranger:  for,  till  then,  the  full  possession  of  the  advowson  was  in  him  who  pre- 
sented last  and  his  heirs:  unless,  since  that  presentation,  the  clerk  had  been 
evicted  within  six  months,  or  the  rightful  patron  had  recovered  the  advowsoo  in 
a  writ  of  right;  which  is  a  title  superior  to  all  others.  But  that  statute  having 
given  a  right  to  any  person  to  bring  a  qitare  impedity  and  to  recover  (if  his  title 
r*24fll  S^^^)  notwithstanding  the  last  presentation,  by  whomsoever  *made; 
■-  ^  assizes  of  darrein  presentmenty  now  not  being  in  any  wise  conclusive, 
have  been  totally  disused,  as  indeed  they  began  to  be  before;  a  quare  impedit 
being  a  more  general,  and  therefore  a  more  usual  action.  For  the  assize  of  dar* 
rein  presentment  lies  only  where  a  man  has  an  advowson  by  descent  from  his 
ancestors;  but  the  writ  of  quare  impedit  is  equally  remedial  whether  a  man 
claims  title  by  descent  or  by  purchase,  (t) 

2.  I  proceed  therefore,  secondly,  to  incjuire  into  the  nature  {k)  of  a  writ  of 
quare  impedity  now  the  only  action  used  m  case  of  the  disturbance  of  patron- 
age: and  shall  first  premise  the  usual  proceedings  previous  to  the  bringing  of 
the  writ.  (3) 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is  bound  to  present 
within  six  calendar  months,  (/)  otherwise  it  will  lapse  to  the  bishop.  But  if  the 
presentation  be  made  within  that  time,  the  bishop  is  bound  to  admit  and  insti- 
tute the  clerk,  if  found  sufficient;  (m)  unless  the  church  be  full,  or  there  be 
notice  of  any  litigation.  For  if  any  opposition  be  intended,  it  is  usual  for  each 
party  to  enter  a  caveat  with  the  bishop,  to  prevent  his  institution  of  his  antag- 
onist's clerk.  An  institution  after  a  caveat  entered  is  void  by  the  ecclesiasti- 
cal law;  (n)  but  this  the  temporal  courts  pay  no  regard  to,  and  look  upon  a 
caveat  as  a  mere  nullity,  (o)  But  if  two  presentations  be  offered  to  the  bishop 
upon  the  same  avoidance,  the  church  is  then  said  to  become  litigious;  and,  if 
nothing  farther  be  done,  the  bishop  may  suspend  the  admission  of  either,  and 
suffer  a  lapse  to  incur.  Yet  if  the  patron  or  clerk  on  either  side  request  him 
to  award  a  jus  patronatus,  he  is  bound  to  do  it.  A  jus  patronatus  is  a  com- 
mission from  the  bishop,  directed  usually  to  his  chancellor  and  others  of  com- 
petent learning:  who  are  to  summon  a  jury  of  six  clergymen  and  six  laymen, 
r*247l  ^  iiKJ'iir©  into  and  examine  who  is  the  *rightful  patron;(jt>)  and  if,  upon 
I-        J   such  inquiry  made  and  certificate  thereof  returned  by  the  commission- 

(A)  F.  N.  B.  81.  (OS Inst  855.  (ib)  See  Boeweirs  Case,  6  Rep.  48.  (Z)  Bee  book n,  e.  18. 

(m)  See  book  I,  di.  IL  (n)  1  Burn,  907.  (o)  1  Roll  Bep.  19L  (p)  1  Burn.  18^  17. 

(8)  This  writ  is  now  abolished. 
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era,  he  admits  and  inBtitntes  the  clerk  of  that  patron  whom  they  retam  as  the 
true  one,  the  bishop  secures  liimself  at  all  events  from  being  a  distarber,  what- 
ever proceedings  may  be  had  afterwards  in  the  temporal  courts. 

The  clerk  refused  07  the  bishop  may  also  have  a  remedy  against  him  in  the 
spiritual  court,  denominated  a  duplex  querela:  {q)  which  is  a  complaint  in  the 
nature  pf  an  appeal  from  the  ordinary  to  his  next  immediate  superior;  its  from 
a  bishop  to  the  archbishop,  or  from  an  archbishop  to  the  delegates;  and  if  the 
superior  court  adjudges  the  cause  of  refusal  to  be  insufficient,  it  will  grant  in- 
stitution to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclesiastical  course;  but  in  contested 

Sresentations  they  seldom  go  so  far;  for,  upon  the  first  delay  or  refusal  of  the 
ishop  to  admit  his  clerk,  the  patron  usually  brings  his  writ  of  qicare  impedU 
against  the  bishop,  for  the  temporal  injury  done  to  his  property,  in  disturbing 
him  in  the  presentation.  And,  if  the  delay  arises  from  the  bishop  alone,  as 
upon  pretence  of  incapacity,  or  the  like,  then  he  only  is  named  in  the  writ; 
but  if  there  be  another  presentation  set  up,  then  the  pretended  patron  and  his 
clerk  are  also  joined  in  the  action;  or  it  may  be  brought  against  the. patron 
and  clerk,  leaving  out  the  bishop;  or  against  the  patron  only.  But  it  is  most 
advisable  to  bring  it  against  all  three:  for  if  the  bishop  be  left  out,  and  the 
suit  be  not  determined  till  the  six  months  are  past,  the  bishop  is  entitled  to 
present  by  lapse;  for  he  is  not  party  to  the  suit;  (r)  but,  if  he  be  named,  no 
lapse  can  possibly  accrue  till  the  right  is  determined.  If  the  patron  be  left 
out,  and  the  writ  be  brought  only  against  the  bishop  and  the  clerk,  the  suit  is 
of  no  effect,  and  the  writ  shall  abate:  (b)  for  the  right  of  the  patron  is  the 
principal  question  in  the  cause,  {t)  If  the  *clerk  be  left  out,  and  has  pn^g-i 
received  institution  before  action  brought  (as  is  sometimes  the  case),  ^  -■ 
the  patron  by  this  suit  may  recover  his  right  of  patronage,  but  not  the  present 
turn;  for  he  cannot  have  judgment  to  remove  the  clerk,  unless  he  be  made  a 
defendant,  and  party  to  the  suit,  to  hear  what  he  can  allege  against  it.  For 
which  reason,  it  is  the  safer  way  to  insert  all  three  in  the  writ. 

The  writ  of  quare  impedit  {u)  commands  the  disturbers,  the  bishop,  the 
pseudo-patron  and  his  clerk,  to  permit  the  plaintiff  to  present  a  proper  person 
(without  specifying  the  particular  clerk),  to  such  a  vacant  churcn,  which  per- 
tains to  his  patronage;  and  which  the  defendants,  as  he  alleges,  do  obstruct; 
and  unless  they  so  do,  then  that  they  appear  in  court  to  show  the  reason  why 
they  hinder  him. 

Immediately  on  the  suing  out  of  the  quare  impedit^  if  the  plaintiff  suspects 
that  the  bishop  will  admit  the  defendant's  or  any  other  clerk,  pending  the  suit, 
he  may  have  a  prohibitory  writ,  called  a  ne  admittaa;  {w)  which  recites  the 
contention  begun  in  the  king's  courts,  and  forbids  the  bishop  to  admit  any 
clerk  whatsoever  till  such  contention  be  determined.  And  if  the  bishop  doth, 
after  the  receipt  of  this  writ,  admit  any  person,  even  though  the  patron's  right 
may  hdve  been  found  in  a  jure  pcUrofiatus,  then  the  ]}laintiff,  after  he  has  ob- 
tained judgment  in  the  quare  impedity  may  remove  the  incumbent,  if  the  clerk 
of  a  stranger,  by  writ  of  ecire  facias :  (x)  and  shall  have  a  special  action 
against  the  bishop,  called  a  quare  incumhravit;  (4)  to  recover  the  presentation, 
and  also  satisfaction  in  damages  for  the  injury  done  him  by  incumbering  the 
church  with  a  clerk,  pending  the  suit,  and  after  the  ne  admittaa  received,  (y) 
But  if  the  bishop  has  incumbered  the  church  by  instituting  the  clerk,  before 
the  ne  admittas  issued,  no  quare  incumhravit  lies:  for  the  bishop  hath  no  legal 
notice,  till  the  writ  of  ne  admittaa  is  served  upon  *him.  The  patron  pn^gi 
is  therefore  left  to  his  quare  impedit  merely;  which,  as  was  before  ob-  *-  J 
served,  now  lies  (since  the  statute  of  Westm.  2)  as  well  upon  a  recent  usurpa- 

{q)  Ibid.  Wl.  (rO  Cro.  Jaa  98.  (•)  Hob.  816.  (<)7Bep.SS.  («)F.N.a8«. 

(w)  Ibid,  87.  (c)  8  Sid.  08.  (y)  F.  N.  B.  48. 

(4)  Abolished  by  statute  8  and  4  Wm.  IV.  c.  27. 
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tion  within  six  months  past,  as  npon  a  disturbance  withoat  any  asarpation 
had. 

In  the  proceedings  npon  a  quare  impedit^  the  plaintiff  mnst  set  out  his  title 
at  length,  and  prove  at  least  one  presentation  in  himself,  his  ancestors,  or  those 
under  whom  he  claims;  for  he  must  recover  by  the  strength  of  his  own  right, 
and  not  by  the  weakness  of  the  defendant's:  (z)  and  he  must  also  show  a  dis- 
turbance pefore  the  action  brought,  (a)  Upon  this  the  bishop  and  the  clerk 
usually  disclaim  all  title:  save  only,  the  one  as  ordinary,  to  admit  and  insti- 
tute; and  the  other  as  presentee  of  the  patron,  who  is  left  to  defend  his  own 
right.  And  upon  failure  of  the  plaintiff  in  making  out  his  own  title,  the  de- 
fendant is  put  upon  the  proof  of  his,  in  order  to  obtain  judgment  for  himself, 
if  needful.  But  if  the  right  be  found  for  the  plaintiff,  on  the  trial,  three  far- 
ther points  are  also  to  be  inquired:  1.  If  the  church  be  full,  and,  if  full,  then 
of  whose  presentation:  for  u  it  be  of  the  defendant's  presentation,  then  the 
clerk  is  removable  by  writ  brought  in  due  time.  2.  Of  what  value  the  living 
is:  and  this  in  order  to  assess  the  damages  which  are  directed  to  be  given  by 
the  statute  of  Westm.  2,  8.  In  case  of  plenarty  upon  an  usurpation,  whether 
six  calendar  {b)  months  have  passed  between  the  avoidance  and  the  time  of 
bringing  the  action:  for  then  it  would  not  be  within  the  statute,  which  per- 
mits an  usurpation  to  be  devested  by  a  quare  impedit,  brought  infra  tempu$ 
semeatre.  So  that  plenarty  is  still  a  sufficient  bar  in  an  action  of  quare  impedit^ 
brought  above  six  months  after  the  vacancy  happens;  as  it  was  universally  by 
the  common  law,  however  early  the  action  was  commenced. 

If  it  be  found  that  the  plaintiff  hath  the  right,  and  hath  commenced  his 
ri^25ol  ^^^^^  ^°  ^^^  time,  then  he  shall  have  judgment  to  recover  the  pre- 
^  -■  sentation;  and,  if  the  church  be  full  by  institution  of  any  clerk,  to 
remove  him:  unless  it  were  ^W^d,  pendente  lite  by  lapse  to  the  ordinary,  he  not 
being  party  to  the  suit:  in  which  case  the  plaintiff  loses  his  presentation  pro 
ha^  vice^  but  shall  recover  two  years'  full  value  of  the  church  from  the  defend- 
ant, the  pretended  patron,  as  a  satisfaction  for  the  turn  lost  by  his  disturbance; 
or  in  case  of  insolvency,  the  defendant  shall  be  imprisoned  for  two  years,  (c) 
But  if  the  church  remains  still  void  at  the  end  of  the  suit,  then  whichever 
party  the  presentation  is  found  to  belong  to,  whether  plaintiff  or  defendant, 
shall  have  a  writ  directed  to  the  bishop  ad  admittendum  clericum,  {d)  reciting 
the  judgment  of  the  court,  and  ordering  him  to  admit  and  institute  the  clerk 
of  the  prevailing  party;  and,  if  upon  this  order  he  does  not  admit  him,  the 
patron  may  sue  the  bishop  in  a  writ  of  quare  non  admieit,  (e)  and  recover 
ample  satisfaction  in  damages. 

Besides  these  possessory  actions  there  may  be  also  had  (as  hath  before  been 
incidentally  mentioned)  a  writ  of  riglU  qfadvowaon,  (6)  which  resembles  other 
writs  of  right:  the  only  distinguishing  advantage  now  attending  it  being,  that 
it  is  more  conclusive  than  a  ^^re  impedit;  since  to  an  action  ot  quare  impedii 
a  recovery  had  in  a  writ  of  nght  may  be  pleaded  in  bar. 

There  is  no  limitation  with  regard  to  the  time  within  which  any  actions 
touching  advowsons  are  to  be  brought;  at  least  none  later  than  the  times  of 
Richard  I,  and  Henry  III:  for  by  statute  1  Mar.  st.  2,  c.  5,  the  statute  of  limi- 
tations, 32  Hen.  YIIl,  c.  2,  is  declared  not  to  extend  to  any  writ  of  right  of 
advowson,  quare  impedit^  or  assize  of  darrein  presentment  or  jue  patronatus. 
And  this  upon  very  good  reason:  because  it  may  very  easily  happen  that  the 
title  to  an  advowson  may  not  come  in  question,  nor  the  right  have  opportunity 
to  be  tried,  within  sixty  years;  which  is  the  longest  period  of  limitation 
assigned  by  the  statute  of  Henry  YIIL  For  Sir  Edward  Coke  (/)  tells  us,  that 
r*26il  ^^^^  ^^^  ^  parson  of  one  of  his  ^churches,  that  had  been  incumbent 
I-        -I  there  above  fifty  years;  nor  are  instances  wanting  wherein  two  succea- 

Cf)VAUgh.7.a  (a)Hob.l90.  (b)  8  Inst.  861.  (e)  Stat.  Wastm.  S,  18  Bdw.  I,  e.  M  S. 

06  F.  it  &  8a  (e)/6ui.47.  (/)  1  Inst.  115. 

(5)  Abolished  by  statute  8  and  4  Wm.  IV,  c  27. 
138 


Chap.  16.]  Of  Distusbakoe.  251 

Are  incnmbents  have  oontinued  for  upwards  of  a  hundred  years,  (ff)  Had, 
therefore,  the  last  of  these  incambents  been  the  clerk  of  a  usurper,  or  had  he 
been  presented  by  lapse,  it  would  have  been  necessary  and  anayoidable  for  the 
patron,  in  case  of  a  oispute,  to  have  recurred  back  aboye  a  century;  in  order 
to  haye  shown  a  clear  title  and  seisin  by  presentation  and  admission  of  the 
prior  incumbent.  But  though,  for  these  reasons,  a  limitation  is  highly  im- 
proper with  respect  only  to  the  length  of  time;  yet,  as  the  title  of  adyowson 
IS,  for  want  of  some  limitation,  rendered  moreprecarious  than  that  of  any  other 
hereditament  (especially  since  the  statute  of  Queen  Anne  hath  allowed  posses- 
sory actions  to  be  brought  upon  any  prior  presentation,  however  distant),  it 
might  not  perhaps  be  amiss  if  a  limitation  were  established  with  respect  to  the 
number  of  ayoidances;  or,  rather,  if  a  limitation  were  compounded  of  the  length 
of  time  and  the  number  of  avoidances  together;  for  instance,  if  no  seisin  were 
admitted  to  be  alleged  in  any  of  these  writs  of  patronage,  after  sixty  years  and 
three  ayoidances  were  past.  (6) 

In  a  writ  of  guare  impedit^  which  is  almost  the  only  real  action  that  remains 
in  common  use,  and  also  in  the  assize  of  darrein  prea&rUment,  and  writ  of 
right,  the  patron  only,  and  not  tlve  clerk,  is  allowed  to  sue  the  disturber. 
But,  by  yirtue  of  several  acts  of  parliament,  (A)  there  is  one  species  of  presen- 
tations, in  which  a  remedy,  to  be  sued  in  the  temporal  courts,  is  put  into  the 
hands  of  the  clerks  presented,  as  well  as  of  the  owners  of  the  advowson.  I 
mean  the  presentation  to  such  benefices  as  belong  to  Roman  Catholic  patrons; 
which,  according  to  their  several  counties,  are  yested  in  and  secured  to  the 
two  uniyersities  of  this  kingdom.  And  particularly  by  the  statute  of  12  Ann. 
St.  2,  c.  14,  s.  4,  a  new  method  of  proceeding  is  proyided,  yiz.:  that,  besides 
the  writs  of  guare  impedity  which  the  uniyersities,  as  patrons,  are  entitled  to 
bring,  they,  or  their  clerks,  may  be  at  liberty  to  file  a  bill  *in  equity  (■♦0501 
against  any  person  presenting  to  such  livings,  and  disturbing  their  ■-  -I 
right  of  patronage,  or  his  ceetuy  gue  trust,  or  any  other  person  whom  they 
hate  cause  to  suspect;  in  order  to  compel  a  discovery  of  any  secret  trusts  for 
the  benefit  of  papists,  in  eyasion  of  those  laws  whereby  this  right  of  adyow- 
son is  yested  in  those  learned  bodies;  and  also  (by  the  statute  11  Geo.  11,  c. 
17)  to  compel  a  discoyery  whether  any  grant  or  conveyance,  said  to  be  made 
of  such  adyowson,  were  made  bona  fide  to  a  Protestant  purchaser,  for  the 
benefit  of  Protestants,  and  for  a  full  consideration;  without  which  requisites, 
eyery  such  grant  and  conyeyance  of  any  adyowson  or  ayoidance  is  absolutely 
null  and  yoid.  This  is  a  particular  law,  and  calculated  for  a  particular  pur- 
pose: but  in  no  instance  but  this  does  the  common  law  permit  the  clerk  him- 
self to  interfere  in  recovering  a  presentation  of  which  he  is  afterwards  to  haye 
the  adyantage.  For,  besides  that  he  has  (as  was  before  observed)  no  temporal 
right  in  him  till  after  institution  and  induction;  and,  as  he  therefore  can  suffer 
no  wrong,  is  consequently  entitled  to  no  remedy;  this  exclusion  of  the  clerk 
from  being  plaintiff  seems  also  to  arise  from  the  yery  great  honour  and  regard 
which  the  law  pays  to  his  sacred  function.  For  it  looks  upon  the  cure  of  souls 
as  too  arduous  and  important  a  task  to  be  eagerly  sought  for  by  any  serious 
clergyman;  and,  therefore,  will  not  permit  him  to  contend  openly  at  law  for 
a  charge  and  trust  which  it  presumes  he  undertakes  with  diffidence. 

But  when  the  clerk  is  in  full  possession  of  the  benefice,  the  law  giyes  him 
the  same  possessory  remedies  to  recoyer  his  glebe,  his  rents,  his  tithes,  and 
other  ecclesiastical  dues,  by  writ  of  entry,  assize,  ejectment,  debt,  or  trespass 
(as  the  case  may  happen),  which  it  furnishes  to  the  owners  of  lay  property. 


(^  Tiro  iQOoeailTe  incambents  of  the  rectory  of  Cbeltfleld-ettfii-Famboronffh,  In  Kent*  oontinued 
ondred  and  one  yean,  of  whom  the  former  was  admitted  in  1600,  the  latter  in  ITOOL  and  died  in  1751, 
(4)8tat.ajac(a8.    l  W.  and  M.  c  iS.     IS  Anne,  St.  S,  a  14.    11  Geo.  II,  c  17. 


((T)  The  statute  6  and  7  Vic,  c.  54,  applies  the  same  period  of  limitations  to  a  guare  «ni* 
jMdU  or  any  other  action  or  salt  to  enforce  a  right  in  a  bishop  as  patron  to  collate  to  or  he* 
Slow  any  ecclesiastical  benefice. 
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Yet  he  shall  not  have  a  writ  of  right,  nor  snch  other  similar  writs  as  are 
grounded  upon  the  mere  right;  because  he  hath  not  in  him  the  entire  fee  and 
right;  (t)  but  he  is  entitled  to  a  special  remedy  called  a  writ  of  Juris  utrunif 
r^ioKoi  which  is  sometimes  styled  the  parson's  writ  of  right,  {k)  "^being  the 
^  •■  highest  writ  which  he  can  have,  (l)  (7)  This  lies  for  a  parson  or  a 
prebendary  at  common  law,  and  for  a  vicar  by  statute  14  Edw.  lU,  c.  17,  and 
IS  in  the  nature  of  an  assize,  to  inquire  whether  the  tenements  in  question  are 
frankalmoign  belonging  to  the  church  of  the  demandant,  or  else  the  lay  fee  of 
the  tenant,  (m)  And  thereby  the  demandant  may  recover  lands  and  tone* 
ments  belonging  to  the  church,  which  were  alienated  by  the  predecessor;  or 
of  which  he  was  disseised;  or  which  were  recovered  against  him  by  verdict, 
confession,  or  default,  without  praving  in  aid  of  the  patron  and  ordinary;  or 
on  which  any  person  has  intruded  since  the  predecessor's  death,  (n)  But 
since  the  restraining  statute  of  18  Jlliz.  a  10,  whereby  the  alienation  of  the 
predecessor,  or  a  recovery  suffered  by  him  of  the  lands  of  the  church,  is  de- 
clared to  be  absolutely  void,  this  remedy  is  of  very  little  use,  unless  where  the 
parson  himself  has  been  deforced  for  more  than  twenty  years;  (o)  for  the  suc- 
cessor, at  any  competent  time  after  his  accession  to  the  benefice,  may  enter, 
or  bring  an  ejectment. 


CHAPTER  XVII. 


OF  INJURIES  PROCEEDING  FROM,  OR  AFFECTING,  THE 

CROWN. 

Having  in  the  nine  preceding  chapters  considered  the  injuries,  or  private 
wrongs,  that  may  be  offered  b v  one  subject  to  another,  all  of  which  are  rearessed 
by  the  command  and  authority  of  the  kin^,  signified  by  his  onginal  writs  re- 
turnable in  the  several  courts  of  justice,  which  thence  derive  a  jurisdiction  of 
examining  and  determining  the  complaint;  I  proceed  now  to  inquire  into  the 
mode  of  redressing  those  injuries  to  which  the  crown  itself  is  a  party:  which 
injuries  are  either  where  the  crown  is  the  aggressor,  and  which,  therefore,  can- 
not, without  a  solecism,  admit  of  the  same  kind  of  remedv;  (a)  or  else  is  the 
sufferer,  and  which  then  are  usually  remedied  by  peculiar  forms  of  process  ap- 
propriated to  the  royal  prerogative.  In  treating,  therefore,  of  these,  we  will 
consider,  first,  the  manner  of  redressing  those  wrongs  or  injuries  which  a  sub- 
ject may  suffer  from  the  crown,  and  then  of  redressing  those  which  the  crown 
may  receive  from  a  subject. 

L  That  the  king  can  do  no  wrong,  is  a  necessary  and  fundamental  principle 
of  the  English  constitution:  meaning  only,  as  has  formerly  been  observed,  (b) 
that  in  the  first  place,  whatever  may  be  amiss  in  the  conduct  of  public  affairs 
r*255l  ^  °^^  ^chargeable  personally  on  the  king;  nor  is  he,  but  his  ministers, 
■-  ^  accountable  for  it  to  the  people:  and,  secondly,  that  the  prerogative  of 
the  crown  extends  not  to  do  any  injury:  for  beine  created  for  the  benefit  of 
the  people,  it  cannot  be  exerted  to  their  prejudice,  (c)  Whenever  therefore  it 
happens,  that,  by  misinformation,  or  inadvertence,  the  crown  hath  been  induced 
to  invade  the  private  rights  of  any  of  its  subjects,  though  no  action  will  lie 
against  the  sovereign,  (d)  (for  who  shall  command  the  king  ?)  {e)  yet  the  law 
hath  furnished  the  subject  with  a  decent  and  respectful  mode  of  removing  that 

(0  F:.N.  B.  49.  (*)  Booth,  _«n.  .    Jl)  F.  N.  a  48. 


(m)  Registrar.  8S.  (n)  F.  N.  B.  48,  49.  (o)  Booth,  291. 

(a)  Bro.  Abr.  tit.  petition,  12:  tit  prmifaHv,  9.  (b)  Be  '  ~ 

(0)  PlowdL  487.  id)  JenUni,  ?&  (<)  Finch,  L.  8S. 


(7)  Abolished  by  statute  8  and  4  Wm.  lY,  o.  27. 
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invasion,  by  informing  the  king  of  the  true  state  of  the  matter  in  dispute:  and, 
as  it  presumes  that  to  know  of  any  injury  and  to  redress  it  are  inseparable  in 
the  royal  breast,  it  then  issues  as  of  course,  in  the  king's  own  name,  his  orders 
to  his  judges  to  do  justice  to  the  party  aggrieved.  (1) 

The  distance  between  the  sovereign  and  his  subjects  is  such,  that  it  rarely 
can  happen  that  any  persona/ injury  can  immediately  and  directly  proceed  from 
the  prince  to  any  private  man;  and,  as  it  can  so  seldom  happen,  the  law  in  de- 
cency supposes  that  it  never  will  or  can  happen  at  all;  because  it  feels  itself  in- 
capable of  furnishing  any  adequate  remedy,,  without  infringing  the  dignity  and 
destroying  the  sovereignty  of  the  royal  person,  by  setting  up  some  superior 
power  with  authority  to  call  him  to  account.  The  inconveniency  therefore  of 
a  mischief  that  is  barely  possible,  is  (as  Mr.  Locke  has  observed)  {/)  well  re- 
compensed by  the  peace  of  the  public  and  security  of  the  government,  in  the 
person  of  the  chief  magistrate  being  set  out  of  the  reach  of  coercion.  But  in- 
juries to  the  rights  of  property  can  scarcely  be  committed  by  the  crown  with- 
out the  intervention  of  its  ofiScers;  for  whom  the  law  in  matters  of  right  enter- 
tains no  respect  or  delicacy,  but  furnishes  various  methods  of  detecting  the 
errors  or  misconduct  of  those '  agents,  by  whom  the  king  has  been  deceived, 
and  induced  to  do  a  temporary  injustice.  (2) 

^he  common  law  methods  of  obtaining  possession  or  restitution  r^forA-i 
from  the  crown,  of  either  real  or  personal  property,  are,  1.  By  petition  ^  ^ 
de  droUf  or  petition  of  right:  which  is  said  to  owe  its  original  to  King  Edward 
the  First,  (ff)  2.  By  monetrans  de  droits  manifestation  or  plea  of  right:  both 
of  which  may  be  preferred  or  prosecuted  either  in  the  chancery  or  exchequer. 
(A)  The  former  is  of  use,  where  the  king  is  in  full  possession  of  any  heredita- 
ments or  chattels,  and  the  petitioner  suggests  such  a  right  as  controverts  the 
title  of  the  crown,  grounded  on  facts  disclosed  in  the  petition  itself;  in  which 
case  he  must  be  careful  to  state  truly  the  whole  title  of  the  crown,  otherwise 
the  petition  shall  abate  (t)  and  then,  upon  this  answer  being  endorsed  or  un- 
derwritten by  the  king,  aoit  droit  fait  dl  partie  (let  right  be  done  to  the  party), 
{J)  a  commission  shall  issue  to  inquire  of  the  truth  of  this  suggestion:  {tn)  after 


)  Od  QoTt  p.  S,  f  SOS.  (0)  Bro.  Abr.  tit.  vnrogaiiv.  S.    Fits.  Abr.  tit.  error  Ji. 

Skin.  eo».     '    00  Flnoh,  L.  866.  (i)  Stat  Tr.  tU,  IM.  (Jk)  Skin.  <Xfi.    Rast  Bntr.  461. 


(1)  The  maxim  that  the  king  can  do  no  wrong,  has  no  place  in  American  constitu- 
tional law.  No  officer  or  dignitary  \b  so  high  as  to  be  above  the  law,  and  do  individ- 
ual is  so  low  as  not  to  be  entitled  to  its  protection.  If  a  citizen  is  injured  in  his  rights 
by  the  act  of  an  officer  of  the  government,  he  has  his  remedy,  as  he  would  have  had  if  the 
injury  had  proceeded  from  any  other  person.  If  the  act  which  constitutes  the  injury  would 
be  a  crime  in  a  private  citizen,  it  would  be  a  crime  in  the  officer  also.  If  however  the  wrong 
doer  is  the  chief  executive  officer  of  the  nation  or  state,  and  constitutes  as  such  a  depart- 
ment of  the  government,  he  is  to  be  tried  for  criminal  conduct  not  in  the  ordinary  courts, 
but  upon  impeachment  before  the  high  court  created  by  the  constitution  for  the  purpose. 
The  punishment,  if  he  is  found  guilty,  may  extend  in  some  cases  to  removal  from  office. 

The  state  itself,  which  is  the  sovereign  people  in  corporate  organization,  can  no  more 
wrong  an  individual  with  impunitv  than  can  any  private  person.  Indeed  as  the  state  must 
act  by  agents,  if  its  acts  are  wrongful,  every  one  engaged  in  them  is  a  wroDg-doer,  and  the 
state  may  be  ignored  and  its  agents  held  to  accountability.  The  state  itself,  however,  is 
not  suable  except  with  its  own  consent;  anU,  Book  1,  p.  248,  n. ;  it  being  inconsistent  with 
its  sovereignty  that  it  should  be  brought  against  its  will  into  courts  which  arc  created 
and  exist  only  at  its  pleasure.  The  state  may  also,  when  providing  for  its  own  needs  under 
the  right  of  eminent  domain,  and  taking  for  the  purpose  the  property  of  individuals,  give 
all  necessary  protection  to  its  agents,  and  turn  the  owner  over  to  such  remedy — provided  it 
be  adequate— as  its  laws  shall  provide.  Compare  Hooker  v.  New  Haven,  «ftc.,  Co.,  14  Conn., 
146;  8.  C,  86  Am.  Dec,  477, with  People  v.  Green,  3  Mich.,  496.  If  in  any  case  the  remedy 
which  the  state  gives  against  itself  is  inadequate,  it  is  presumed  an  appeal  to  the  legislature 
will  result  in  a  suitable  redress  of  the  grievance.  See  United  States  v.  McLemore,  4  How., 
S86;  Hill  v.  United  States,  9  How.,  88i8. 

The  proceedings  on  behalf  of  a  subject  to  obtain  redress  from  the  crown  are  simplified 
and  made  more  effective  by  statute  28  and  24  Yic,  c.  84,  which  gives  the  partv  a  trial  in  the 

S roper  court  of  law  or  equity,  upon  an  issue  made  up  substantially  as  in  a  suit  between  in- 
ividuals. 
(S)  Seethe  Bankers'  Case,  and  notes  thereto.  Broom.  Const  Law,  885. 

141 


256  Injuries  bt  ob  to  thb  Cbowv.  [BookllL 

the  return  of  which  the  king's  attorney  is  at  liberty  to  plead  in  bar;  and  the 
merits  shall  be  determined  upon  issue  or  demurrer,  as  in  suits  between  subject 
and  subject  Thus,  if  a  disseisor  of  lands,  which  are  holden  of  the  crown,  dies 
seized  without  an  heir,  whereby  the  king  \a  prima  facie  entitled  to  the  lands, 
and  the  possession  is  cast  on  him  either  by  inquest  of  office,  or  by  act  of  law 
without  any  office  found;  now  the  disseissee  shall  have  remedy  by  petition  of 
right^  suggesting  the  title  of  the  crown,  and  his  own  superior  right  before  the 
disseisin  made.  Q)  But  where  the  right  of  the  party,  as  well  as  the  right  of 
the  crown,  appears  upon  record,  there  the  party  shall  have  mcmstrani  de  droU 
which  is  putting  in  a  claim  of  right  grounded  on  facts  already  acknowledged 
and  established,  and  praying  the  judgment  of  the  court,  whether  upon  those 
facts  the  king  or  the  subject  hath  the  right.  As  if,  in  the  case  before  supposed, 
the  whole  special  matter  is  found  by  an  inquest  of  office  (as  well  the  disseisin, 
as  the  dying  without  an  heirV  the  party  grieved  shall  have  monBtrans  de  droit 
r*257 1  ^^  ^^^  common  law.  (m)  ^ut  as  this  seldom  happens,  and  the  *remedy 
*-  -■  hj  petition  was  extremely  tedious  and  expensive,  that  by  monstrans 
was  much  enlarged  and  rendered  almost  universal  by  several  statutes,  particu- 
larly 3d  Edw.  Ill,  c.  13,  and  2  and  3  Edw.  VI,  c.  8,  which  also  allow  inquisi- 
tions of  office  to  be  traversed  or  denied,  wherever  the  right  of  a  subject  is  con- 
cerned, except  in  a  very  few  cases,  (n)  These  proceedings  are  had  in  the 
petty-bag  office  in  the  court  of  chancery:  and,  if  upon  either  of  them  the  right 
De  determined  against  the  crown,  the  judgment  is,  quod  manus  domini  regU 
amoveatUur  et  poseessio  restitiuitur  petenti,  salvo  jure  domini  regis;  {p\  which 
last  clause  is  always  added  to  judgments  against  the  king,  (p)  to  wnom  no 
laches  is  ever  imputed,  and  whose  right  (till  some  late  statutes)  (q)  was  never 
defeated  by  any  limitation  or  length  of  time.  And  by  such  judgment  the 
crown  is  instantly  out  of  possession;  (r)  so  that  there  needs  not  the  indecent 
interposition  of  his  own  officers  to  transfer  the  seisin  from  the  king  to  the  party 
aggrieved. 

U.  The  methods  of  redressing  such  injuries  as  the  crown  may  receive  from 
the  subject  are, 

1.  By  such  usual  common  law  actions,  as  are  consistent  with  the  royal  pre- 
rogative and  dignity.  As  therefore  the  king,  by  reason  of  his  legal  ubiquity 
cannot  be  disseised  or  dispossessed  of  any  real  property  which  is  once  vestea 
in  him,  he  can  maintain  no  action  which  supposes  a  dispossession  of  the  plain- 
tiff ;  such  as  an  assize  or  an  ejectment:  (s)  out  he  maj  oring  a  quare  impedU^ 
{t)  which  always  supposes  the  complainant  to  be  seized  or  possessed  of  the 
advowson:  and  he  mav  prosecute  thicr  writ,  like  every  other  by  him  brought, 
as  well  in  the  king's  bench  (u)  as  the  common  pleas,  or  in  whatever  court 
he  pleases.  So,  too,  he  may  oring  an  action  of  trespass  for  taking  away  his 
soods;  but  such  actions  are  not  usual  (though  in  strictness  maintainable)  for 
breaking  his  close,  or  other  injury  done  upon  his  soil  or  possession,  (te)  It 
ri^oroi  would  bc  cqually  tedious  *and  difficult  to  run  through  eveij  minute  dis- 
^  -  tinction  that  might  be  gleaned  from  our  ancient  books  with  regard  to 
this  matter;  nor  is  it  in  any  decree  necessary,  as  much  easier  and  more  raectual 
remedies  are  usually  obtained  by  such  prerogative  modes  of  process,  as  are 
peculiarly  confined  to  the  crown. 

2.  Such  is  that  of  inquisition  or  inquest  of  office:  Which  is  an  inquiry  made 
by  the  king's  officer,  his  sheriff,  ooroner,  or  escheator,  virtiUe  officii^  or  by  writ 
to  them  sent  for  that  purpose,  or  by  commissioners  specially  appointed,  con- 
cerning any  matter  that  entitles  the  kine  to  the  possession  of  lands  or  tene- 
ments, ^ooas  or  chattels,  (x)  This  is  done  by  a  jury  of  no  determinate  number; 
bein^  either  twelve,  or  less,  or  more.  As,  to  inquire,  whether  the  king's  tenant 
for  life  died  seized,  whereby  the  reversion  acomes  to  the  king;  whether  A,  who 

<OBrowAlir.tlt.MMtlim.90.  4BMx6a     M4Rep.6S.     (») Sklii.  006      to) t Inst. SOB.  Bait  Batr. 46S. 
&)  naeh.  L.  40dL         (9)SlJM.I.e.a    •QM.lfie.lft.         (r)  Finoh,  L.  4M. 
M)  Bro.  Abr.  tit  pr«roiraM9t,  80.  (f)  F.  N.  B.  OL  («i  Dyvififyt*  ds$  eowrtet,  c  bank  U  ram. 

(w)  Brow  Alir.  tit.  prmgu  ISOL    F.1I.&ML    T«ftr>book^  4  Hm.  Iv,  4.  UO  Hoflii,  U  «»,  a»4,  iC 
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held  immediately  of  the  crown,  died  without  heirs;  in  which  case  the  lands 
belong  to  the  king  hj  escheat:  whether  B  be  attainted  of  treason;  whereby  his 
estate  is  forfeited  to  the  crown :  whether  C,  who  has  purchased  lands,  be  an 
alien;  which  is  another  cause  of  forfeiture:  whether  D  be  an  idiot  a  nativUate / 
and  therefore,  together  with  his  lands,  appertains  to  the  custody  of  the  kine  ; 
and  other  questions  of  like  import,  concerning  both  the  circumstances  of  the 
tenant,  and  the  value  or  identity  of  the  lands.  These  inquests  of  office  were 
more  frequently  in  practice  than  at  present,  during  the  continuance  of  the 
military  tenures  amongst  us:  when,  upon  the  death  of  every  one  of  the  kind's 
tenants,  an  inquest  of  office  was  held,  called  an  in^isUio  post  mortem^  to  m- 
quire  of  what  lands  he  died  seized,  who  was  his  heir,  and  of  what  age,  in  order 
to  entitle  the  king  to  his  marriage,  wardship,  relief,  primerseUin^  or  other 
advantages,  as  the  circumstances  of  the  case  might  turn  out.  To  superintend 
and  regulate  these  inquiries,  the  court  of  wards  and  liveries  were  instituted, 
by  statute  32  Hen.  VllI,  c.  46,  which  was  abolished  at  the  restoration  of  King 
Crharles  the  Second,  together  with  the  oppressive  tenures  upon  which  it  was 
founded. 

*With  regard  to  other  matters,  the  inquests  of  office  still  remain  in  r*oi;gl 
force,  and  are  taken  upon  proper  occasions;  bein^  extended  not  only  I-  "  J 
to  lands,  but  also  to  goods  and  chattels  personal,  as  in  the  case  of  wreck, 
treasure-trove,  and  the  like;  and  especially  as  to  forfeitures  for  offences.  For 
every  jury  which  tries  a  man  for  treason  or  felony,  every  coroner's  inquest 
that  sits  upon  a  fdo  de  se^  or  one  killed  by  chance-medley,  is  not  only  with 
regard  to  chattels,  but  also  as  to  real  interests,  in  all  respects  an  inquest  of 
office:  and  if  they  find  the  treason  or  felony,  or  even  the  flight  of  the  party 
accused  (though  innocent),  the  king  is  thereupon,  by  virtue  of  this  office 

{btindf  entitled  to  have  his  forfeitures;  and  also,  m  the  case  of  chance-me<Uey, 
e  or  his  grantees  are  entitled  to  such  things  by  way  of  deodand,  as  have 
moved  to  uie  death  of  the  party. 

These  inquests  of  office  were  devised  by  law,  as  an  authentic  means  to  give 
the  king  his  right  by  solemn  matter  of  record;  without  which  he  in  general 
can  neither  take  nor  part  from  any  thing,  (y)  For  it  is  a  part  of  the  liberties 
of  England,  and  greatly  for  the  safety  of  the  subject,  that  the  king  may  not 
enter  upon  or  seize  any  man's  possessions  upon  bare  surmises  without  tne  in- 
tervention of  a  jury,  {z^  It  is  however  particularly  enacted  by  the  statute  38 
Hen.  Vm,  c.  20,  that,  in  case  of  attainder  for  high  treason,  the  king  shall 
have  the  forfeiture  instantlv,  without  any  inquisition  of  office.  And,  as  the 
Idng  hath  (in  general)  no  title  at  all  to  any  property  of  this  sort  before  office 
found,  therefore  by  the  statute  18  Hen.  Vl,  c.  6,  it  was  enacted,  that  all  let- 
ters patent  or  grants  of  lands  and  tenements  before  office  found,  or  returned 
into  the  exchequer,  shall  be  void.  And  by  the  bill  of  rights  at  the  revolution, 
1  W.  and  M.  St.  2,  o.  2,  it  is  declared,  that  all  grants  and  promises  of  fines  and 
forfeitures  of  particular  persons  before  conviction  (which  is  here  the  inquest 
of  office)  are  illegal  and  void;  which  indeed  was  the  law  of  the  land  in  the 
reign  of  Edward  the  Third,  (a) 

'*'With  regard  to  real  property,  if  an  office  be  found  for  the  king,  it  f^oaai 
puts  him  in  immediate  possession,  without  the  trouble  of  a  formal  en-  ^  J 
try,  provided  a  subject  in  the  like  case  would  have  had  a  right  to  enter;  and 
the  king  shall  receive  all  the  mesne  or  intermediate  profits  from  the  time  that 
his  title  accrued,  (b)  As,  on  the  other  hand,  by  the  articuli  super  cartas^  (o) 
if  the  king's  escheator  or  sheriff  seize  lands  into  the  king's  hand  without  cause, 
upon  taking  them  out  of  the  king's  hand  again,  the  party  shall  have  the  mesne 
profits  restored  to  him. 

In  order  to  avoid  the  possession  of  the  crown,  acquired  by  the  finding  of 
snob  offioe,  the  subject  may  not  only  have  hiA  petition  of  rights  which  discloses 

«JbUL9L  Ci)  Gttb.  Htot  Ezoh.  laSL    Hop.  817.  (0)SInft41 

Flnoli,  L.  aSB,  ML  (e)  88  Bdw.  I,  it  8,  a  It. 
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new  facts  not  found  by  the  office,  and  his  monstrana  de  droits  which  relies  on 
the  facts  as  found:  but  also  he  may  (for  the  most  part)  traverse  or  deny  the 
matter  of  fact  itself,  and  pnt  it  in  a  course  of  trial  by  the  common  law  process 
of  the  court  of  chancery:  yet  still,  in  some  special  cases,  he  hath  no  remedy 
left  but  a  mere  petition  of  right,  (d)  These  travereeSy  as  well  as  the  tnon- 
8tra7i8  de  droits  were  p^reatly  enlarged  and  regulated  for  the  benefit  of  the  sub- 
ject, by  the  statutes  before  mentioned,  and  others,  {e)  And  in  the  traverses 
thus  given  by  statute,  which  came  in  the  place  of  the  old  petition  of  ric^ht, 
the  party  traversing  is  considered  as  the  plaintiff;  (/*)  ana  must  therefore 
make  out  his  own  title,  as  well  as  impeach  that  of  the  crown,  and  then  shall 
have  judgment  quod  ma?iu8  domini  regis  amoveanhtr^  <tc. 

3.  Where  the  crown  hath  unadvisedly  eranted  any  thing  by  letters  patent^ 
which  ought  not  to  be  granted,  {g)  or  where  the  patentee  hath  done  an  act 
r*26l1  ^^^^  amounts  to  a  forfeiture  of  *the  grant,  (A)  the  remedy  to  repeal 
I-  J  the  patent  is  by  writ  of  scire  facicLS  in  chancery.  {{)  This  may  be 
brought  either  on  the  part  of  the  king  in  order  to  resume  the  thing  granted; 
or,  if  the  grant  be  injurious  to  a  subject,  the  king  is  bound  of  right  to  permit 
him  (upon  his  petition)  to  use  his  royal  name  for  repealing  the  patent  in  a 
scire  facias,  (A;)  And  so  also,  if  upon  office  untruly  found  for  the  king,  he 
grants  the  land  over  to  another,  he  who  is  grieved  thereby,  and  traverses  the 
office  itself,  is  entitled  before  issue  joined  to  a  scire  facias  against  the  paten- 
tee, in  order  to  avoid  the  grant.  (Z)  (3) 

4.  An  information  on  behalf  of  the  crown,  filed  in  the  exchequer  by  the 
king's  attorney-general,  is  a  method  of  suit  for  recovering  money  or  other 
chattels,  or  for  obtaining  satisfaction  in  damages  for  any  personal  wrong  (m) 
committed  in  the  lands  or  other  possessions  of  the  crown.  It  differs  from  an 
information  filed  in  the  court  of  icing's  bench,  of  which  we  shall  treat  in  the 
next  book;  in  that  this  is  instituted  to  redress  a  private  wrong,  by  which  the 
property  of  the  crown  is  affected;  tfiat  is  calculated  to  punish  some  public 
wrong  or  heinous  misdemeanor  in  the  defendant.  It  is  grounded  on  no  writ 
under  seal,  but  merely  on  the  intimation  of  the  king's  officer,  the  attomey- 
eeneral,  who  *'  gives  the  court  lo  understand  and  be  informed  of  "  the  matter 
m  question:  upon  which  the  party  is  put  to  answer,  and  trial  is  had,  as  in  suita 
between  subject  and  subject.  The  most  usual  informations  are  those  of  intru^ 
sion  and  deot:  intrusion,  for  any  trespass  committed  on  the  lands  of  the 
crown,  (n)  as  by  entering  thereon  without  title,  holding  over  after  a  lease  is 
determined,  taking  the  profits,  cutting  down  timber,  or  the  like;  and  debt,  upon 
any  contract  for  moneys  due  to  the  king,  or  for  any  forfeiture  due  to  the 
crown  upon  the  breach  of  a  penal  statute.  This  is  most  commonly  used  to 
recover  forfeitures  occasioned  by  transgressing  those  laws  which  are  enacted 
r*262l  ^^^  ^^^  establishment  *and  support  of  the  revenue;  others,  which  re- 
^  -I  gard  mere  matters  of  police  and  public  convenience,  being  usually  left 
to  be  enforced  by  common  informers,  in  the  qui  tarn  informations  or  actions, 
of  which  we  have  formerly  spoken,  (o)  But  after  the  attorney-general  has^ 
informed  upon  the  breach  of  a  penal  law,  no  other  information  can  be  re- 
ceived, (p)  There  is  also  an  information  in  rem,  when  any  goods  are  supposed 
to  become  the  property  of  the  crown,  and  no  man  appears  to  claim  them,  or 
to  dispute  the  title  of  the  king.  As  anciently  in  the  case  of  treasure-trove^ 
wrecks,  waifs,  and  estrays,  seized  by  the  king's  officer  for  his  use.    Upon  such 


{€)  Stat,  8i  Edw.  m,  a  18.    80  Edw.  m,^  18.    8  and  8  Edw.JH,  o.  8.        (/)  Law  of  NM  Prlna,  814,  811. 


(d)  Flnoh,  L.  881 

1)  Stat.  8i  Edw.  ]    .  ,  ^,  .  ^ 

i)8«e  book  11,0.  81.  (^)  Dror,  196.  (OSLoT.SaOl    4Iiiit8S.  (I:)  8  Ventr.  <M. 

Q)  Bro.  Abr.  tit  teir« /ootot,  6»,  185.         (m)  Moor.  87S.  (i»)  Ora.  Jaa  818L    1  toon.  tf.8aTU.  4tk 

(o)  See  pace  181  (i»  Hardr.  801. 

(8)  This  remedy  is  still  retained,  and  is  resorted  to  in  the  United  States;  the  writ  gener- 
ally issuing  from  the  highest  court  of  law  in  the  state.  Bee  in  general  T&dd.  Ft.,  1(NMV 
etseq. 
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seizure,  an  information  was  usually  filed  in  tbe  king's  exchequer,  and  there** 
upon  a  proclamation  was  made  for  the  owner  (if  any)  to  come  in  and  claim' 
the  effects;  and  at  the  same  time  there  issued  a  commission  of  appraisement  to' 
value  the  goods  in  the  officer's  hands;  after  the  return  of  which,  and  a  second 
proclamation  had,  if  no  claimant  appeared,  the  goods  were  supposed  derelict, 
and  condemned  to  the  use  of  the  crown.  (^)  And,  when,  in  later  times,  for- 
feitures of  the  goods  themselves,  as  well  as  personal  penalties  on  the  parties, 
were  inflicted  by  act  of  parliament  for  transgressions  against  the  laws  of  the 
customs  and  excise,  the  same  process  was  adopted  in  order  to  secure  such  for- 
feited goods  for  the  public  use,  though  the  offender  himself  had  escaped  the 
reach  of  justice. 

5.  A  writ  of  q^  toarrarUo  is  in  the  nature  of  a  writ  of  right  for  the  king, 
against  him  who  claims  or  usurps  any  office,  franchise,  or  liberty,  to  inquire 
by  what  authority  he  supports  his  claim,  in  order  to  determine  the  right,  (r) 
It  lies  also  in  case  of  non-user  or  long  neglect  of  a  franchise,  or  misuser  or 
abuse  of  it;  being  a  writ  oommandine  the  defendant  to  show  by  what  war- 
rant he  exercises  such  a  franchise,  having  never  had  any  grant  of  it,  or  having 
forfeited  it  by  neglect  or  abuse.  This  was  originally  returnable  before  the 
kins's  justices  at  Westminster;  (e)  but  afterwards  only  ^before  the  r«oao-i 
justices  in  eyre,  by  virtue  of  the  statutes  of  ^uo  toarranto^  6  Edw,  I,  ■-  -I 
c.  1,  and  18  Edw.  I,  st.  2;  {t)  but  since  those  justices  have  given  place  to  the 
king's  temporary  commissioners  of  assize,  the  judges  on  the  several  circuits, 
this  branch  of  the  statutes  hath  lost  its  effect;  (u)  and  writs  of  quo  toarranto 
(if  brought  at  all)  must  now  be  prosecuted  and  determined  before  the  king's 

i'ustices  at  Westminster.  And  in  case  of  judgment  for  the  defendant,  he  shall 
lave  an  allowance  of  his  franchise;  but  in  case  of  judgment  for  the  king,  for 
that  the  party  is  entitled  to  no  such  franchise,  or  hath  disused  or  abused  it,  the 
franchise  is  either  seized  into  the  king's  hands,  to  be  granted  out  again  to 
whomever  he  shall  please;  or,  if  it  be  not  such  a  franchise  as  may  subsist  in 
the  hands  of  the  crown,  there  is  merely  judgment  of  aiuter,  to  turn  out  the 
party  who  usurped  it.  {to) 

The  judgment  on  a  writ  of  quo  toarranto  (being  in  the  nature  of  a  writ  of 
right)  18  final  and  conclusive,  even  against  the  crown,  (a;)  Which,  together 
with  the  length  of  its  process,  probably  occasioned  that  disuse  into  which  it 
is  now  fallen,  and  introduced  a  more  modem  method  of  prosecution,  by  tn/br- 
maCion  filed  in  the  court  of  king's  bench  by  the  attorney-general,  in  the  nature 
of  a  writ  of  quo  warranto;  wherein  the  process  is  speedier,  and  the  judgment 
not  quite  so  decisive.  This  is  properly  a  criminal  method  of  prosecution,  as 
well  to  punish  the  usurper  by  a  fine  for  the  usurpation  of  the  franchise,  as  to 
oust  him,  or  seize  it  for  the  crown;  but  hath  long  been  applied  to  the  mere 
purposes  of  trying  the  civil  right,  seizing  the  franchise  or  ousting  the  wrong- 
ful possessor;  the  fine  being  nominal  only. 

During  the  violent  proceedings  that  took  place  in  the  latter  end  of  the  reign 
of  King  Charles  the  Second,  it  was,  among^  other  things,  thought  expedient  to 
new-model  most  of  the  corporation-towns  in  the  kingdom;  for  which  purpose 
many  of  those  ^bodies  were  persuaded  to  surrender  their  charters,  and  r^qftAi 
informations  in  the  nature  of  quo  warranto  were  brought  against  '-  -I 
others,  upon  a  supposed,  or  frequently  a  real,  forfeiture  of  their  franchises  by 
neglect  or  abuse  oi  them.  And  the  consequence  was,  that  the  liberties  of  most 
of  them  were  seized  into  the  hands  of  the  king,  who  granted  them  fresh  char- 
ters with  such  alterations  as  were  thought  expedient;  and,  during  their  state 
of  anarchy,  the  crown  named  all  their  magistrates.  This  exertion  of  power, 
though  perhape  in  summo  Jure  it  was  for  the  most  part  strictly  legal,  gave  a 
great  and  just  alarm;  the  new-modelling  of  all  corporations  being  a  very  large 


^ 


)Gini.Hist.ofXsoh.o.lt.  AO Flnofa,  L. Stt.    Slnst.ttl. 

Old  Nat  Brer.  fol.  lOr,  edit  Ml  Cft  S Inst.  4SS.    Ratt.Sntr.6M.  («)SInrt.4HL 

Cro.Jao.flBO.    lOioir.flSO.  ji)18ld.86.    8 Show.  47.    ItHMLOB. 

Vol.  n.— 19  145 


264  Injubus  by  ob  to  the  Cbowv.  [Book  IIL 

stride  towards  establishing  arbitrary  power;  and,  therefore,  it  was  thought 
necessary,  at  the  revolution,  to  bridle  tnis  branch  of  the  prerogative,  at  least 
so  far  as  regarded  the  metropolis,  by  statute  2  W.  and  M.  c.  8,  which  enacts 
that  the  franchises  of  the  city  of  London  shall  never  hereafter  be  seized  or 
forejudged  for  any  forfeiture  or  misdemeanor  whatsoever. 

This  proceeding  is,  however,  now  applied  to  the  decision  of  corporation  dis- 
putes between  party  and  party,  without  any  intervention  of  the  prerogative, 
by  virtue  of  the  statute  9  Ann.  o.  20,  which  permits  an  information,  in  nature 
of  quo  warranto,  to  be  brought  with  leave  of  the  court,  at  the  relation  of  any 
person  desiring  to  prosecute  the  same  (who  is  then  styled  the  relator),  against 
any  person  usurping,  intruding  into,  or  unlawfully  holding  any  franchise  oz 
ofhce  in  any  city,  borough,  or  town  corporate;  provides  for  its  ^speedy  deter- 
mination; and  directs  that,  if  the  defendant  be  convicted,  judgment  of  ouster 
(as  well  as  a  fine)  may  be  given  against  him,  and  that  the  relator  shall  pay  or 
receive  costs  according  to  the  event  of  the  suit.  (4) 

6.  The  writ  of  mandamus  (y)  is  also  made  by  the  same  satnte,  9  Ann.  o.  20, 
a  most  full  and  effectual  remedy,  in  the  first  place,  for  refusal  of  admission 
where  a  person  is  entitled  to  an  office  or  place  in  any  such  corporation  ;  and, 
r*2A5l  ^^^^^^^Yi  ^^^  wrongful  removal,  when  a  person  is  legally  possessed, 
^  -I  *These  are  injuries,  for  which,  though  redress  for  the  party  interested 
may  be  had  by  assize,  or  other  means,  yet  as  the  franchises  concern  the  public, 
and  may  affect  the  administration  of  justice,  this  prerogative  writ  also  issues 
from  the  court  of  king's  bench  ;  commanding,  upon  good  cause  shown  to  the 
court,  the  party  complaining  to  be  admitted  or  restored  to  his  office.  And  the 
statute  requires,  that  a  return  be  immediately  made  to  the  first  writ  of  tnanda- 
nvuB  /  which  return  may  be  pleaded  to  or  traversed  by  the  prosecutor,  and  his 
antagonist  may  reply,  take  issue,  or  demur,  and  the  same  proceedings  may  be 
had,  as  if  an  action  on  the  case  had  been  brought,  for  making  a  false  return  ; 
and,  after  judgment  obtained  for  the  prosecutor,  he  shall  have  a  peremptory 
writ  of  mandamus  to  compel  his  admission  or  restitution;  which  latter  (in  case 
of  an  action^  is  effected  by  a  writ  of  restitution,  {z)  So  that  now  the  writ  of 
juandamus,  m  cases  within  this  statute,  is  in  the  nature  of  an  action  ;  where- 
upon the  party  applying  and  succeeding  may  be  entitled  to  costs,  in  case  it  be 
the  franchise  of  a  citizen,  burgess,  or  freeman;  (a)  and  also,  in  general,  a  writ 
of  error  may  be  had  thereupon,  (b) 

This  writ  of  mandamus  may  also  be  issued,  in  pursuance  of  the  statute  11 
Qeo.  I,  c  4,  in  case  within  the  regular  time  no  election  shall  be  made  of  the 
mayor  or  other  chief  officer  of  any  city,  borough,  or  town  corporate,  or  (being 
made)  it  shall  afterwards  become  void  ;  requiring  the  electors  to  proceed  to 
election,  and  proper  courts  to  be  held  for  admitting  and  swearing  in  the  magis* 
trates  so  respectively  chosen.  (5^ 

We  have  now  gone  through  tne  whole  circle  of  civil  injuries  and  the  redress 
which  the  laws  of  England  have  anxiously  provided  for  each.  In  which  the 
student  cannot  but  observe  that  the  main  difficulty  which  attends  their  discus- 
sion arises  from  their  great  variety,  which  is  apt  at  our  first  acquiuntance  to 

(y)8MpflcellO.  (i)llB«».ft.  <•)  BIO.  IS  Qeo.  m,  o.  SL  d)  1  P.  Wms.  «1. 

J 4)  In  the  United  States  the  proceeding  to  try  an  alleged  usurpation  of  an  office  or  fhm- 
Ise  is  by  an  information  in  the  nature  of  a  quo  warranto,  or  some  statutory  substitute  to 
which  the  same  principles  are  applicable.  The  books  of  practice  in  the  several  states  will 
give  the  pTOceedings.  Bee  also  nigh  on  Extraordinary  Remedies.  In  Howeirs  State  Trials. 
voL  8,  p.  1039,  et  Beq.,  will  be  found  the  proceedings  in  the  auo  warranto  cases  against  the 
d^  of  London  and  other  corporations  In  the  time  of  Charles  II,  which  are  referred  to  in 
the  text 

(6)  In  the  United  States  the  writ  of  fMtndamui  is  a  common  remedy  where  a  party  is 
entitled  to  some  specific  right  which  is  withheld  from  him.  and  for  the  deprlviOion  of 
'Which  no  other  appropriate  and  adequate  remedy  exists.  Mr.  High  in  his  treatise  on  Sxti»> 
ofdinaiy  Remedies  deals  with  this  subject,  and  collects  the  authorities. 
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breed  a  confusion  of  ideas,  and  a  kind  of  distraction  in  the  memory:  a  difficulty 
not  a  little  increased  *by  the  very  immethodical  arrangement  in  which  r  ^aaai 
they  are  delivered  to  us  by  our  ancient  writers,  and  the  numerous  ^  ^ 
terms  of  art  in  which  the  language  of  our  ancestors  has  obscured  them. 
Terms  of  art  there  will  unavoidably  be  in  all  sciences;  the  easy  conception  and 
thorough  comprehension  of  which  must  depend  upon  the  frequent  and  familiar 
use;  and  the  more  subdivided  any  branch  of  the  science  is,  the  more  terms 
must  be  used  to  express  the  nature  of  these  subdivisions,  and  mark  out  with 
sufficient  precision  the  ideas  they  are  meant  to  convey.  But  I  trust  that  this 
difficulty,  however  great  it  may  appear  at  first  view,  will  shrink  to  nothing 
upon  a  nearer  and  more  frequent  approach;  and,  indeed,  be  rather  advantageous 
than  of  any  disservice,  by  imprinting  on  the  student's  mind  a  clear  and  distinct 
notion  of  the  nature  of  these  several  remedies.  And,  such  as  it  is,  it  arises 
principally  from  the  excellence  of  our  English  laws;  which  adapt  their  redress 
exactly  to  the  circumstances  of  the  injury,  and  do  not  furnish  one  and  the 
same  action  for  different  wrongs,  which  are  impossible  to  be  brought  within 
one  and  the  same  description;  whereby  everv  man  knows  what  satisfaction  he 
is  entitled  to  expect  from  the  courts  of  justice,  and  as  little  as  possible  is  left 
in  the  breast  of  the  judges,  whom  the  law  appoints  to  administer,  and  not  to 
prescribe,  the  remedy.  And  I  may  venture  to  affirm  that  there  is  hardly  a 
possible  injury,  that  can  be  offered  either  to  the  person  or  property  of  another, 
for  which  the  party  injured  may  not  find  a  remedial  writ,  conceived  in  such 
terms  as  are  properly  and  singularly  adapted  to  his  own  particular  grievance. 

In  the  several  personal  actions  which  we  have  cursorily  explained,  as  debt, 
trespass,  detinue,  action  on  the  case,  and  the  like,  it  is  easy  to  observe  how 
plain,  perspicuous  and  simple  the  remedy  is,  as  chalked  out  by  the  ancient 
common  law.  In  the  methods  prescribed  for  the  recovery  of  landed  and  other 
permanent  property,  as  the  right  is  more  intricate,  the  feudal,  or  rather  Nor- 
man remedy,  by  real  actions,  is  somewhat  more  complex  and  difficult,  and  at- 
tended with  some  delays.  And  since,  in  order  to  obviate  those  diffijculties, 
and  retrench  those  ^delays,  we  have  permitted  the  rights  of  real  prop-  r  ^oa^i 
erty  to  be  drawn  into  question  in  mixed  or  personal  suits,  we  are  (it  I-  ^ 
must  be  owned)  obligea  to  have  recourse  to  such  arbitrary  fictions  and  expe- 
dients, that,  unless  we  had  developed  their  principles,  and  traced  out  their  pro- 
gress and  history,  our  present  system  of  remedial  jurisprudence  (in  respect 
of  landed  property)  would  appear  the  most  intricate  and  unnatural  that  ever 
was  ado|)ted  b^  a  free  and  enlightened  people. 

But  this  intricacy  of  our  legal  process  will  be  found,  when  attentively  consid- 
ered, to  be  one  of  those  troublesome,  but  not  dangerous  evils,  which  have  their 
root  in  the  frame  of  our  constitution,  and  which,  therefore,  can  never  be  cured, 
without  hazarding  every  thing  that  is  dear  to  us.  In  absolute  governments, 
when  new  arrangements  of  property  and  a  gradual  change  of  manners  have 
destroyed  the  original  ideas  on  which  the  laws  were  devised  and*  established, 
the  prince  by  his  edict  may  promulge  a  new  code,  more  suited  to  the  present 
emergencies.  But  when  laws  are  to  be  framed  by  popular  assemblies,  even 
of  the  representative  kind,  it  is  too  herculean  a  tasK  to  begin  the  work  of 
legislation  afresh,  and  extract  a  new  system  from  the  discordant  opinions  of 
more  than  five  hundred  counsellors.  A  single  legislator,  or  an  enterprising 
sovereign,  a  Solon  or  Lycurgus,  a  Justinian  or  a  Frederick,  may  at  any  time 
form  a  concise,  and  perhaps  an  uniform,  plan  of  justice:  and  evil  betide  that 
presumptuous  subject  who  questions  its  wisdom  or  utility.  But  who,  that  is 
acquainted  with  the  difficulty  of  new-modelling  any  branch  of  our  statute  laws 
([though  relating  but  to  roads  or  to  parish  settlements),  will  conceive  it  ever 
leasible  to  alter  any  fundamental  point  of  the  common  law,  with  all  its  appen- 
dages and  consequents,  and  set  up  another  rule  in  its  stead  ?  When,  there- 
for^ by  the  gradual  influence  of  lorei^  trade  and  domestic  tranquility,  th« 
ipirit  of  our  military  tenures  began  to  decay,  and  at  length  the  whole  struotim 
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was  removed,  the  judges  quickly  perceived  that  the  forms  and  delays  of  th« 
old  fendal. actions  (gnardea  with  their  several  outworks  of  essoins,  voacherB, 
aid-prayers,  and  a  hundred  other  formidable  intrenchments)  were  ill-suited  to 
r*268l  ^^^^  *inore  simple  and  commercial  mode  of  property  which  succeeded 
*-  -I  the  former,  ana  re<niired  a  more  speedy  decision  of  right,  to  facilitate 
exchange  and  alienation.  Yet  they  wisely  avoided  soliciting  any  great  legis- 
lative revolution  in  the  old  established  forms^  which  might  have  been  pro- 
ductive of  consequences  more  numerous  and  extensive  than  the  most  penetra- 
ting genius  could  foresee;  but  left  them  as  they  were  to  languish  in  ODScurity 
and  oblivion,  and  endeavoured,  by  a  series  of  minute  contrivances,  to  accom- 
modate such  personal  actions  as  were  then  in  use  to  all  the  most  oseful  purpo- 
ses of  remedial  justice:  and  where,  through  the  dread  of  innovation,  they 
hesitated  at  going  so  far  as  perhaps  their  good  sense  would  have  prompted 
them,  they  left  an  opening, for  the  more  liberal  and  enterprising  judges,  who 
have  sat  in  our  courts  of  equity,  to  show  them  their  error  by  supplying  the 
omissions  of  the  courts  of  law.  And,  since  the  new  expedients  have  been 
refined  by  the  practice  of  more  than  a  century,  and  are  sufficiently  known  and 
understood,  they  in  general  answer  the  purpose  of  doing  speedy  and  substan- 
tial justice,  much  better  than  could  now  be  effected  by  any  great  fundamental 
alterations.  The  only  difficulty  that  attends  them  arises  from  their  fictions 
and  circuities;  but,  when  once  we  have  discovered  the  proper  clue,  that  laby- 
rinth is  easily  pervaded.  Our  system  of  remedial  law  resembles  an  old  Gothic 
castle,  erected  in  the  days  of  chivalry,  but  fitted  up  for  a  modem  inhabitant. 
The  moated  ramparts,  the  embattled  towers,  and  the  trophied  halls,  are  mag- 
nificent and  venerable,  but  useless,  and  therefore  neglected.  The  inferior 
apartments,  now  accommodated  to  daily  use,  are  cheerful  and  commodious, 
though  their  approaches  ma3r  be  winding  and  difficult. 

In  this  part  of  our  disquisitions,  I  however  thought  it  my  duty  to  unfold, 
as  far  as  intelligibly  I  could,  the  nature  of  these  real  actions,  as  well  as  of  ner- 
sonal  remedies.  And  this  not  only  because  they  are  still  in  force,  still  the  law 
of  the  land,  though  obsolete  and  disused;  and  may,  perhaps,  in  their  turn,  be 
hereafter,  with  some  necessary  corrections,  called  out  a^ain  into  common  use; 
r*2d0l  ^^^  ^^^^  because,  as  a  sensible  ^writer  has  well  observed,  (c)  **  whoever 
^  ^  considers  how  great  a  coherence  there. is  between  the  several  parts  of 
the  law,  and  how  much  the  reason  of  one  case  opens  and  depends  upon  that  of 
another,  will,  I  presume,  be  far  from  thinking  any  of  the  old  learning  useless, 
which  will  so  much  conduce  to  the  perfect  understanding  of  the  modern.'* 
And,  besides,  I  should  have  done  great  injustice  to  the  founders  of  our  legal 
constitution,  had  I  led  the  student  to  imagine  that  the  remedial  instrunients  of 
our  law  were  originally  contrived  in  so  complicated  a  form  as  we  now  present 
them  to  his  view:  had  I,  for  instance,  entirely  passed  over  the  direct  and  ob- 
vious remedies  by  assizes  and  writs  of  entry,  and  only  laid  before  him  the 
modem  method  of  prosecuting  a  writ  of  ejectment. 

(0)  Hawk.  Ate.  Ooi  mt.  pnC 
US 
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CHAPTEB  XTIIL 

OF  THE  PURSUIT  OF  REMEDIES  BY  ACTION ;  AND 

FIRST,  OF  THE  ORIGINAL  WRIT. 

HAYnrOy  QDcler  the  head  of  redress  by  suit  in  courts,  pointed  oat  in  the 
preceding  pages,  in  the  first  place,  the  nature  and  seyeral  species  of  courts  of 
lastice,  wherein  remedies  are  administered  for  all  sorts  of  private  wrongs;  and, 
in  the  second  place,  shown  to  which  of  these  courts  in  particular  application 
must  be  made  for  redress,  according  to  the  distinction  of  injuries,  or,  in  other 
words,  what  wrongs  are  cognizable  by  one  court,  and  what  oy  another;  I  pro- 
ceeded, under  the  title  of  injuries  cognixabUby  the  courts  of  common  kno,  to 
define  and  explain  the  specifioal  remedies  by  action,  provided  for  every  possible 
degree  of  wrong  or  injury;  as  well  such  remedies  as  are  dormant  and  out  of  use, 
as  those  which  are  in  every  day's  practice,  apprehending  that  the  reason  of  the 
one  could  never  be  clearly  comprehended  without  some  acquaintance  with  the 
other:  and  I  am  now,  in  the  last  place,  to  examine  the  manner  in  which  these 
several  remedies  are  ptirsued  and  applied,  by  action  in  the  courts  of  common 
law;  to  which  I  shall  afterwards  subjoin  a  orief  account  of  the  proceedings  in 
the  courts  of  equity. 

*In  treating  of  remedies  by  action  at  common  law  I  shall  confine  r^o^i  i 
myself  to  the  modem  method  of  practice  in  our  courts  of  judicature.  ^  '  -I 
For,  though  I  thought  it  necessary  to  throw  out  a  few  ooservations  on  the 
nature  of  real  actions,  however  at  present  disused,  in  order  to  demonstrate  the 
coherence  and  uniformity  of  our  legal  constitution,  and  that  there  was  no  in- 
jury so  obstinate  and  inveterate,  but  which  might  in  the  end  be  eradicated  by 
some  or  other  of  those  remedial  writs;  yet  it  would  be  too  irksome  a  task  to 
perplex  both  my  readers  and  myself  with  explaining  all  the  rules  of  proceed- 
ing in  those  obsolete  actions,  which  are  frequently  mere  positive  establish- 
ments, the/orma  etjigurajudiciij  and  conduce  very  little  to  illustrate  the  reason 
and  fundamental  grounds  of  the  law.  Wherever  I  apprehend  they  may  at  all 
conduce  to  this  end,  I  shall  endeavour  to  hint  at  them  incidentally. 

What,  therefore,  the  student  may  expect  in  this  and  the  succeeding  chapters, 
is  an  account  of  the  method  of  proceeding  in  and  prosecuting  a  suit  upon  any 
of  the  personal  writs  we  have  before  spoken  of,  in  the  court  of  common 
pleas  at  Westminster,  that  being  the  court  originally  constituted  for  the  prose- 
cution of  all  civil  actions.  It  is  true  that  the  court  of  king*s  bench  and  ex- 
chequer, in  order,  without  intrenching  upon  ancient  forms,  to  extend  their 
remedial  influence  to  the  necessities  of  modern  times,  have  now  obtained  a 
concurrent  jurisdiction  and  cognizance  of  very  many  civil  suits:  but,  as  causes 
are  therein  conducted  by  much  the  same  advocates  and  attorneys,  and  the 
several  courts  and  their  judges  have  an  entire  communication  with  each  other, 
the  methods  and  forms  of  proceeding  are  in  all  material  respects  the  same  in 
all  of  them.  So  that,  in  giving  an  abstract  or  history  (a)  of  the  progress  of  a 
suit  through  the  court  of  common  pleas,  we  *shall  at  the  same  time  r^o^o  i 
give  a  general  account  of  the  proceedings  of  the  other  two  courts;  ^         J 

(a)  Id  dedudns  this  historj  the  ttodent  muct  not  «zpect  aathorltlM  to  be  oonstantly  dted,  m  practical 
knowledge  is  not  so  much  to  be  learned  from  any  books  of  law  as  from  experience  and  attendMice  on  the 


courts.  The  compiler  must  therefore  be  frequently  obliged  to  rely  upon  his  own  obserrations,— which  In 
general  he  hath  been  studious  to  avoid  where  those  of  any  other  mlffnt  be  had.  To  acoompcmy  and  Illus- 
trate these  remarks,  such  gentlemen  as  are  designed  for  the  profession  will  And  it  necessary  to  peruse  the 


books  of  ewtrieB,  ancient  and  modem,  which  are  transcripts  of  proceedings  that  hare  been  had  In  some 
particular  actions.  A  book  or  two  of  technical  learning  will  also  be  found  very  conrenient,  from  which  a 
man  of  libera)  education  and  tolerable  understanding  may  glean  pro  re  nata  as  much  as  is  sufficient  for 
bis  purpose.  These  booka  of  practice^  as  they  are  called,  are  all  pretty  much  on  a  lerel  In  point  of  com- 
noattlon  and  solid  Instruction,  so  that  that  which  bears  the  latest  edition  In  usually  the  best.  But  Gilbert's 
Bistory  and  Practice  of  the  Court  of  Common  Pleas  is  a  book  of  a  very  different  stamp;  and  though  (like 
the  rest  of  his  posthcunous  works)  It  has  suffered  most  grossly  by  ignorant  or  careless  transcribers,  yet  it 
has  traced  out  the  reason  of  many  parts  of  our  modem  practice,  from  the  feudal  institutions  and  tha 
primltlTe  constniottoii  of  our  courts,  in  a  most  clear  and  ingenious  manner. 
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taking  notice,  however,  of  any  considerable  difference  in  the  local  practice  of 
each.  And  the  same  abstract  will,  moreover,  afford  us  some  general  idea  of 
the  conduct  of  a  cause  in  the  inferior  courts  of  common  law,  those  in  cities 
and  boroughs,  or  in  the  court-baron,  or  hundred,  or  county  court;  all  which 
conform  (as  near  as  may  be)  to  the  example  of  the  superior  tribunalB  to  which 
their  causes  may  probably  be,  in  some  stage  or  other,  removed. 

The  most  natural  and  perspicuous  way  of  considering  the  subject  before  as 
will  be  (I  apprehend)  to  pursue  it  in  the  order  and  method  wherein  the  pro- 
ceedings themselves  follow  each  other:  rather  than  to  distract  and  subdivide 
it  by  any  more  logical  analysis.  The  generalytherefore^and  orderly  parts  of  a 
suit  are  these:  1.  The  original  writ:  2.  The  process:  8.  The  pleadings:  4.  The 
issue  or  demurrer:  5.  The  trial:  6.  The  judgment  and  its  incidents:  7.  The 
proceedings  in  nature  of  appeals:  8.  The  execution. 

First,  then,  of  the  original^  or  original  writ;  (1)  which  is  the  beginning  or 
foundation  of  the  suit.  When  a  person  hath  received  an  injury,  and  thinks  it 
worth  his  while  to  demand  a  satisfaction  for  it,  he  is  to  consider  with  himself, 
r*273l  ^'  ^^^  advice,  what  redress  the  law  has  given  for  that  injury;  *and 
■>  -I  thereupon,  is  to  make  application  or  suit  to  the  crown,  the  fountain  of 
all  justice,  for  that  particular  specific  remedy  which  he  is  determined  or  ad- 
vised to  pursue.  As,  for  money  due  on  bond,  an  action  of  debt;  for  goods 
detained  without  force,  an  action  of  detinue  or  trover;  or,  if  taken  with  foroey 
an  action  of  trespass  vi  et  armis;  or  to  try  the  title  of  lands,  a  torit  of  entry 
or  action  of  trespass  in  efectment;  or  for  any  consequential  injury  received,  a 
special  action  on  the  case.  To  this  end  he  is  to  sue  out,  or  purchase  by  paying 
the  stated  fees,  an  original^  or  original  writ,  from  the  court  of  chancery,  which 
is  the  officina  histiticBy  the  shop  or  mint  of  justice,  wherein  all  the  king's  writs 
are  framed.  It  is  a  mandatory  letter  from  the  king  in  parchment,  sealed  with 
his  great  seal,  (b)  and  directed  to  the  sheriff  of  the  county  wherein  the  injury 
is  committed  or  supposed  so  to  be,  requiring  him  to  command  the  wrongdoer, 
or  party  accused,  either  to  do  justice  to  the  complainant,  or  else  to  appear  in 
court,  and  answer  the  accusation  against  him.  Whatever  the  sheriff  does  in 
pursuance  of  this  writ,  he  must  return  or  certify  to  the  court  of  common  pleas, 
together  with  the  writ  itself:  which  is  the  foundation  of  the  jurisdiction  of 
that  court,  being  the  king's  warrant  for  the  judges  to  proceed  to  the  determi- 
nation of  the  cause.  For  it  was  a  maxim  introduced  by  the  Normans,  that 
there  should  be  no  proceeding  in  common  pleas  before  the  king's  justices  with- 
out his  original  writ;  because  they  held  it  unfit  that  those  justices,  being  only 
the  substitutes  of  the  crown,  should  take  cognizance  of  any  thing  but  what 
was  thus  expressly  referred  to  their  judgment,  (c)  However,  in  small  actions 
below  the  value  of  forty  shillings,  which  are  brought  in  the  court-baron  or 
county  court,  no  royal  writ  is  necessary;  but  the  foundation  of  such  suits  con- 
tinues to  be  (as  in  the  times  of  the  Saxons)  not  by  original  torit^  but  by  plaint; 
(d)  that  is,  by  a  private  memorial  tendered  in  open  court  to  the  judge,  where- 
in the  party  injured  sets  forth  his  cause  of  action;  and  the  judge  is  bound  of 
r*274l  ^^^^^'^  right  to  administer  justice  therein,  without  any  special  *  man- 
■-  -I  date  from  the  king.  Now,  indeed,  even  the  royal  writs  are  held  to  be 
demandable  of  common  right,  on  paying  the  usual  fees;  for  any  delay  in  the 
granting  them,  or  setting  an  unusual  or  exorbitant  price  upon  them,  would  be 
a  breach  of  magna  carta^  c.  i^P,  **nuUivendemiis,  ntdli  negabimus,  aiU  differemus^ 
justitiam  vel  rectum.^* 

Original  writs  are  either  optional  or  peremptory;  or,  in  the  language  of  our 
lawyers,  they  are  either  ^prcBcipey  or  a  si  te  fecerit  securum,  {e)  The  proseipe 
is  in  the  alternative,  commanding  the  defendant  to  do  the  thing  required,  or 
show  the  reason  wherefore  he  hath  not  done  it.  {/)     The  use  of  this  writ  is 

(b)  Finch  L.  8S7.      (e)  Flet.  I.  8,  o.  84.     (d)  Mlrr.  a  9,  $8.      (e)  Finch,  L.  257.      (/)  Append.  Na  m,  |1. 

(1)  This  writ  is  no  longer  in  use;  a  simpler  proceeding  by  summoDS  from  the  court  in 
which  the  suit  is  to  be  brought  having  been  substituted. 
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where  something  certain  is  demanded  by  the  plaintiff,  which  it  is  incumbent 
on  the  defendant  himself  to  perform;  as,  to  restore  the  possession  of  land,  to 
pay  a  certain  liquidated  debt,  to  perform  a  specific  covenant,  to  render  an 
account,  and  the  like:  in  all  which  cases  the  writ  is  drawn  up  in  the  form  of 
proBCtpe  or  command,  to  do  thus,  or  show  cause  to  the  contrary;  giving  the 
defendant  his  choice,  to  redress  the  injury,  or  stand  the  suit.  The  other  species 
of  original  writs  is  called  a  H  te  fecerU  securum^  from  the  words  of  the  writ ; 
which  directs  the  sheriff  to  cause  the  defendant  to  appear  in  court,  without  any 
option  given  him,  provided  the  plaintiff  gives  the  sheriff  security  effectually  to 
prosecute  his  claim,  {g)  This  writ  is  in  use,  where  nothing  is  specifically  de- 
manded, but  only  a  satisfaction  in  general:  to  obtain  which  and  minister  com- 
plete redress,  the  intervention  of  some  judicature  is  necessary.  Such  are 
writs  of  trespass,  or  on  the  case,  wherein  no  debt  or  other  specific  thing  issued 
for  in  certain,  but  only  damages  to  be  assessed  by  a  jury.  For  this  end  the 
defendant  is  immediately  called  upon  to  appear  in  court,  provided  the  plaintiff 
gives  good  security  of  prosecuting  his  claim.  Both  species  of  writs  are  tested^ 
or  witnessed  in  the  king's  own  name;  "witness  ourself  at  Westminster,**  or 
wherever  the  chancery  may  be  held. 

*The  security  here  spoken  of,  to  be  given  by  the  plaintiff  for  pro-  r  ♦0751 
secuting  his  claim,  is  common  to  both  writs,  though  it  gives  denomi-  '•  -* 
nation  only  to  the  latter.  The  whole  of  it  is  at  present  become  a  mere  matter 
of  form;  and  John  Doe  and  Richard  Roe  are  always  returned  as  the  standing 
pledges  for  this  purpose.  The  ancient  use  of  them  was  to  answer  for  the 
plaintiff,  who  in  case  he  brought  an  action  without  cause,  or  failed  in  the  pro- 
secution of  it  when  brought,  was  liable  to  an  amercement  from  the  crown  for 
raising  a  false  accusation;  and  so  the  form  of  the  judgment  still  is. (A)  In  like 
manner,  as  by  the  Gothic  constitutions  no  person  was  permitted  to  lay  a  com- 
plaint against  another,  **  nisi  sub  scriptura  aut  spedficatione  trium  testitcm^ 
quod  actionem  vellet  persequi;^'*  (i)  and  as  by  the  laws  of  Sancho  I,  king  of 
Portugal,  damages  were  given  against  a  plaintiff  who  prosecuted  a  groundless 
action,  {k) 

The  day  on  which  the  defendant  is  ordered  to  appear  in  court,  and  on  which 
the  sheriff  is  to  bring  in  the  writ  and  report  how  far  he  has  obeyed  it,  is  called 
the  return  of  the  writ:  it  being  then  returned  by  him  to  the  king's  justices  at 
Westminster.  And  it  is  always  made  returnable  at  the  distance  of  at  least 
fifteen  days  from  the  date  or  teste^  that  the  defendant  may  have  time  to  come 
up  to  Westminster,  even  from  the  most  remote  parts  of  the  kingdom;  and  upon 
some  day  in  one  of  the  four  terms  in  which  the  court  sits  for  the  dispatch  of 
business. 

These  terms  are  supposed  bv  Mr.  Selden  (/)  to  have  been  instituted  by  Wil- 
liam the  Conqueror:  out  Sir  Henry  Spelman  hath  clearly  and  learnedly  shown, 
that  they  were  gradually  formed  from  the  canonical  constitutions  of  the  church; 
being  indeed  no  other  than  those  leisure  seasons  of  the  year,  which  were  not 
occupied  by  the  great  festivals  or  fasts,  or  which  were  not  liable  to  the  general 
avocations  of  rural  business. 

♦Throughout  all  Christendom,  in  very  early  times,  the  whole  year  r*2'76l 
was  one  continual  term  for  hearing  and  deciding  causes.  For  the  ^  -' 
Christian  magistrates,  to  distinguish  themselves  from  the  heathens,  who  were 
extremely  superstitious  in  the  observation  of  their  dies  fasti  et  nefasti^  went 
into  a  contrary  extreme,  and  administered  iustice  upon  all  days  alike.  Till  at 
length  the  church  interposed  and  exempted  certain  holy  seasons  from  being 
profaned  by  the  tumult  of  forensic  litigations.  As,  particularly,  the  time  of 
Advent  and  Christmas,  which  gave  rise  to  the  winter  vacation;  the  time  of 
Lent  and  Easter,  which  created  that  in  the  spring;  the  time  of  Pentecost, 
which  produced  the  third;  and  the  long  vacation,  between  midsummer  and 

to)  Append.  No.  11,11.  (»)  Finch.  U  189,  258.  (0  Stieniliook,  <to  iuiv  0otii.  1. 1^  e.  7. 

00  MoST Un.  HliTnli,  «L  {T^  Jan,  Angl,  1%%%. 
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Miohaclmasi  which  was  allowed  for  the  hay-time  and  harvest.  All  Snndays 
alsoy  and  some  particular  festivalR,  as  the  days  of  the  Purification,  Ascension, 
and  some  others,  were  included  in  the  same  prohibition:  which  was  established 
by  a  canon  of  the  church,  A.  D.  517,  and  was  fortified  by  an  imperial  constitu- 
tion of  the  younger  Theodosius,  comprised  in  the  Theodosian  code,  (m) 

Afterwaras,  when  our  own  legal  constitution  came  to  be  settled,  the  com- 
mencement and  duration  of  our  law  terms  were  appointed  with  an  eye  to  those 
canonical  prohibitions;  and  it  was  ordered  by  the  laws  of  King  Edward  the 
Ck>nfessor,(n)  that  from  Advent  to  the  octave  of  the  Epiphany,  irom.  B^tuageB- 
ima  to  the  octave  of  Easter,  from  the  Ascension  to  the  octave  of  Pentecost,  and 
from  three  in  the  afternoon  of  all  Saturdays  till  Monday  morning,  the 
peace  of  God  and  the  holy  church  be  kept  throughout  all  the  kingdom.  And 
so  extravagant  was  afterwards  the  regard  that  was  paid  to  these  holy  times, 
that  though  the  author  of  the  Mirror  (o)  mentions  only  one  vacation  of  any 
considerable  length,  containing  the  months  of  August  and  September,  yet 
Britton  is  express,  (p)  that  in  the  reign  of  King  Edward  the  First  no  secular 
r*277 1  ^}^^  oould  be  held,  nor  any  man  sworn  on  the  ^evangelists,  {q)  in  the 
^  ^  times  of  Advent,  LiBnt,  Pentecost,  harvest,  and  vintage,  the  days  of  the 
great  litanies,  and  all  solemn  festivals.  But  he  adds,  that  the  bishops  did 
nevertheless  grant  dispensations  (of  which  many  are  preserved  in  Rymer's 
feodera)y  (r)  that  assizes  and  juries  might  be  taken  in  some  of  these  holy  sea- 
sons. And  soon  afterwards  a  general  dispensation  was  established  by  statute 
Westm.  1,  3  Edw.  I,  c.  51,  which  declares,  that  ''by  the  assent  of  all  the  pre- 
lates, assizes  of  novel  disseisiriy  mart  d^anceatoVy  and  darrein  presentmeniy  shall 
be  taken  in  Advent,  septuagesima,  and  Lent;  and  that  at  the  special  request  of 
the  king  to  the  bishops.''  The  portions  of  time,  that  were  not  included  within 
these  prohibited  seasons,  fell  naturally  into  a  fourfold  division,  and,  from  some 
festival  day  that  immediatelypreceded  their  commencement,  were  denominated 
the  terms  of  St.  Hilary,  of  Easter,  of  the  Holy  Trinity,  and  of  St.  Michael: 
which  terms  have  been  since  regulated  and  abbreviated  by  several  acts  of  par- 
liament; particularly  Trinity  term  by  statute  32  Hen.  Vlit,  c.  21,  and  Michael- 
mas term  by  statute  16  Car.  I,  c.  6,  and  again  by  statute  24  Geo.  II,  c.  48. 

There  are  in  each  of  these  terms  stated  days  called  da^s  in  bank,  dies  in 
banco :  that  is,  days  of  appearance  in  the  court  of  common  bench.  They  are 
generally  at  the  distance  of  about  a  week  from  each  other,  and  have  reference 
to  some  festival  of  the  church.  On  some  one  of  these  days  in  bank  all  original 
writs  must  be  made  returnable;  and  therefore  they  are  generally  called  the 
returns  of  that  term:  whereof  every  term  has  more  or  less,  said  by  the  Mirror 
(a)  to  have  been  originally  fixed  by  King  Alfred,  but  certainly  settled  as  early 
as  the  statute  of  51  Hen.  Ill,  st.  2.  But  though  many  of  the  return  days  are 
fixed  upon  Sundays,  yet  the  court  never  sits  to  receive  these  returns  till  the 
Monday  after:  (t)  and  therefore  no  proceedings  can  be  held,  or  judgment  can 
be  given,  or  supposed  to  be  given,  on  the  Sunday,  (u) 

r*278 1  *'^®  ^"*  ^^^^™  '^^  ®^®^  *^™  ^®'  properly  speaking,  the  first  day  in 
*■  ^  that  term:  as,  for  instance,  the  octave  of  St.  Hilary,  or  the  eightli  day 
inclusive  after  the  feast  of  that  saint:  which  falling  on  the  thirteenth  of  Janu- 
nary,  the  octave  therefore  or  first  day  of  Hilary  term  is  the  twentieth  of  Janu- 
ary. And  thereon  the  court  sits  to  take  easoignsy  or  excuses,  for  such  as  do  not 
appear  according  to  the  summons  of  the  writ:  wherefore  this  is  usually  called 
the  essoign  day  of  the  term.  But  on  every  return-day  in  the  term,  the  person 
summoned  has  three  days  of  grace,  beyond  the  day  named  in  the  writ,  in 
which  to  make  his  appearance;  and  if  he  appears  on  the  fourth  day  inclusive, 
quarto  die  poet,  it  is  sufficient  For  our  sturdy  ancestors  held  it  beneath  the 
condition  of  a  freeman  to  appear,  or  to  do  any  other  act,  at  the  precise  time 

(m)  Spelm.  of  the  Teims. 

(»)  a  8.  d«  temporitnu  et  die^ua  pacU.  (o)  0.  S,  |  &  (P )  C  63.  (g)  See  page  60. 

(r)  Tmnp.  Sm.  lU,  pa»nm.  («)  C.  6, 1 1.  it)  Regtotr.  19.    Salk.  6S7,    6  Hod.  880. 

(M)  1  JofL  ISO.    Swatin  ft  Broome,  b.  R  Mien.  6  Gteo.  m,  ef  in  Dom.  Proc,  1766. 
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appointed.  The  fendal  law  therefore  always  allowed  three  distinct  days  of 
citation,  before  the  defendant  wa»  adjuds^ed  contumacious  for  not  appearing; 
(v)  preserving  in  this  respect  the  German  custom,  of  which  Tacitus  thus 
Fpeaks:  (to)  **  illud  ex  UherUUe  vitium^  quod  nofi  simtii  nee  Jussi  conveniunt;  eed 
ft  alter  et  tertius  dies  ciinctatiofie  co-etmiium  absumitur.**  And  a  similar  in* 
duli^ence  prevailed  in  the  Grothic  constitution:  **illiid  enim  nimicB  libertaiie 
indicium^  concessa  toties  impunitcM  non  parendi  ;  nee  enim  trims  judicii  conceS' 
sibtispcenam  perdiCas  caiiscB  eontumax  meruit "  (x)  Therefore,  at  the  begin- 
ning of  each  term,^the  court  does  not  usually  (y)  sit  for  dispatch  of  busi- 
ness till  the  fourth  or  appearance  day,  as  in  Hilary  term  on  the  twenty-third 
of  January;  and  in  Trinity  term,  by  statute  32  Hen.  VIII,  o.  21,  not  till  the 
Jifth  day,  the  fourth  happening  on  the  great  popish  festival  of  Corpus  Christi/ 
{z)  which  days  are  therefore  called  and  set  down  in  the  almanacks  as  the  first 
days  of  the  term,  and  the  court  also  sits  till  the  quarto  die  poet  or  appearance 
day  of  the  last  returui  which  is  therefore  the  end  of  each  term*  (2) 


CHAPTER  JIX. 

OF   PROCESS. 


Ths  next  step  for  carrying  on  the  suit,  after  suing  out  the  original,  is  called 
the  process;  being  the  means  of  compelling  the  defendant  to  appear  in  court. 
This  is  sometimes  called  original  process,  being  founded  upon  the  original 
writ;  and  also  to  distinguish  it  from  mesne  or  intermediate  process,  which 
issues,  pending  the  suit,  upon  some  collateral  interlocutory  matter;  as  to  sum- 
mon juries,  witnesses,  and  the  like,  (a)  Mesne  process  is  also  sometimes  put 
in  contradistinction  to  final  process,  or  process  of  execution  ;  and  then  it  signi- 
fies all  such  process  as  intervenes  between  the  beginning  and  end  of  a  suit. 

But  process,  as  we  are  now  to  consider  it,  is  the  method  taken  by  the  law  to 
compel  a  compliance  with  the  original  writ,  of  which  the  primary  step  is  by 
giving  the  party  notice  to  obey  it.  This  notice  is  given  upon  all  real  prcecipes, 
and  also  upon  all  personal  writs  for  injuries  not  aeainst  the  peace,  by  sum" 
mons ;  which  is  a  warning  to  appear  in  court  at  the  return  of  the  original 
writ,  given  to  the  defendant  by  two  of  the  sheriff's  messengers  called  summoti- 
-erSy  either  in  person  or  left  at  his  house  or  land:  (b)  in  like  manner  as  in  the 
civil  law  the  first  process  is  by  personal  citation,  in  jus  vocando.  (c)  This 
warning  on  the  land  is  given,  in  real  actions,  by  erecting  a  white  stick  or 
wand  on  the  defendant's  grounds,  {d)  (which  stick  or  wand  among  the  north- 
ern  nations  is  called  the  baculus  *nunci<Uorius)\  (e)  and  by  statute  31  t^qqai 
Eliz.  c  3,  the  notice  must  also  be  proclaimed  on  some  Sunday  before  *-  ^ 
the  door  of  the  parish  church. 

If  the  defendant  disobeys  this  verbal  monition,  the  next  process  is  by  writ 
of  attachment  or  pone^  so  called  from  the  words  of  the  writ,  (f)  ^^  pone  per 

(v)  Feud.  (.  S.  f.  22.  (fB)  De  Mot,  Oerm,  c.  It  («)  Stiernhook  de  Jure  Ooth.  i.  1,  o.  6. 

(y)  See  1  Bulstr.  85. 

(s)  See  Spelman,  on  the  Terms,  ch.  17.  Note,  that  If  the  feast  of  St.  John  the  Baptist,  or  mldsummei^ 
day,  falls  on  the  morrow  of  Corpus  Chrigti  day,  (as  It  did  A.  D.  1614,  16^8,  and  1709.  aotl  will  acain  A.  D. 
1791.)  Trinltj  full  term  then  commences,  and  the  courts  sit  on  that  day,  though  in  other  years  it  is  no 
juridical  day.  Tet,  In  ITDS,  1713  and  1724,  when  midsummer-day  fell  upon  what  was  rej^uiarly  the  Uut 
day  of  the  term,  the  courts  did  not  then  sit,  but  it  was  reg^arded  like  a  Sunday,  and  the  term  was  pro- 
lonired  to  the  twenty-fifth  of  June.    Rot.  C.  a.  Bumb.  176. 

(a)  Finch.  L.  436.  (6)  Ibid.  844,  8&i.  (c)  Ff.  2,  4.  1.  (d)  Dalt.  of  Sher.  c.  81. 

(e)  SUernh.  dejure  Suean,  Z.  1,  a  6.  (/)  Appendix,  No.  m,  {  2. 

(^ 

The  whole  practice  of  the  courts  is  now  changed  and  is  mach  simplified. 
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■ 

vadium  et  salvos  plegios,  put  by  gage  and  safe  pledges  A  B  the  defendant,'' 
Ac.  This  is  a  writ  not  issuing  out  of  chancery,  but  out  of  the  court  of  common 
pleas,  being  grounded  on  the  non-appearance  of  the  defendant  at  the  return  of 
the  original  writ;  and  thereby  the  sheriff  is  commanded  to  attach  him,  by 
taking  gage,  that  is,  certain  of  his  goods,  which  he  shall  forfeit  if  he  doth  not 
appear;  (g)  or  by  making  him  find  sa/epleges  or  sureties  who  shall  be  amerced 
in  case  of  his  non-appearance,  (h)  This  is  also  the  first  and  immediate  process, 
without  any  previous  summons,  upon  actions  of  trespass  vi  et  armis,  or  for 
other  injuries,  which  though  not  forcible  are  yet  trespasses  against  the  peace, 
as  deceit  and  conspiracy  ;  (i)  where  the  violence  of  the  wrong  requires  a  more 
speedy  remedy,  and  therefore  the  original  writ  commands  the  defendant  to  be 
at  once  attached,  without  any  precedent  warning.  (J)  (1) 

If  after  attachment^  the  defendant  neglects  to  appear,  he  not  only  forfeits 
this  security,  but  is  moreover  to  be  farther  compelled  by  writ  of  distringas^  {k) 
or  distress  infinite ;  which  is  a  subsequent  process  issuing  from  the  court  of 
common  pleas,  commanding  the  sheriff  to  distrain  the  defendant  from  time  to 
time,  and  continually  afterwards,  by  taking  his  goods  and  the  profits  of  bis 
lands,  which  are  called  issues,  and  which  by  the  common  law  he  forfeits  to  the 
king  if  he  doth  not  appear,  (l)    But  now  the  issues  may  be  sold,  if  the  court 


shall  so  direct,  in  order  to  defray  the  reasonable  costs  of  the  plaintiff,  (m)  (2) 
r*2Si  1  ^°  ^^^^  *manner  by  the  civil  law,  if  the  defendant  absconds,  so  that  the 
*■         ^  citation  is  of  no  effect,  "mittitur  adversarius  in  possessionem  bonorum 


^us.  (n) 

And  here  by  the  common,  as  well  as  the  civil  law,  the  process  ended  in  case 
of  injuries  without  force:  the  defendant,  if  he  had  any  substance,  being  gradu- 
ally stripped  of  it  all  by  repeated  distresses,  till  he  rendered  obedience  to  the 
king's  writ;  and,  if  he  had  no  substance,  the  law^held  him  incapable  of  making 
satisfaction,  and  therefore  looked  upon  all  farther  process  as  nugatory.  And, 
besides,  upon  feudal  principles,  the  person  of  a  feudatory  was  not  liable  to  be 
attached  for  injuries  merely  civil,  lest  thereby  his  lord  should  be  deprived  of  his 
personal  services.  But,  in  cases  of  injury  accompanied  with  force,  the  law,  to 
punish  the  breach  of  the  peace,  and  prevent  its  disturbance  for  the  future,  pro- 
vided also  a  process  against  the  defendant's  person  in  case  he  neglected  to  ap- 
pear upon  the  former  process  of  attachment,  or  had  no  substance  whereby  to 
DC  attached;  subjecting  his  body  to  imprisonment  by  the  writ  of  capias  ad  re- 
spondenduin,{o)  But  this  immunity  of  the  defendant's  person,  in  case  of 
peaceable  though  fraudulent  injuries,  producing  great  contempt  of  the  law  in 
indigent  wrongdoers,  a  capias  was  also  allowed  to  arrest  the  person,  in  actions 
of  account,  though  no  breach  of  the  peace  be  suggested,  by  the  statutes  of 
Marlbridge,  52  Hen.  Ill,  c.  23,  and  Westra.  2,  13  Edw.  I,  c.  11,  in  actions  of 
debt  and  detinue,  by  statute  25  Edw.  Ill,  c.  17,  and  in  all  actions  on  the  case, 
by  statute  19  Hen.  VH,  c.  9.  Before  which  last  statute  a  practice  had  been 
introduced  of  commencing  the  suit  by  bringing  an  original  writ  of  trespass 
quare  clausum  fregit,  for  breaking  the  plaintiff's  close  vi  et  armis  :  which  by 
the  old  common  law  subjected  the  defendant's  person  to  be  arrested  by  writ 
of  capias:  and  then  afterwards,  by  connivance  of  the  court,  the  plaintiff  might 
proceed  to  prosecute  for  any  other  less  forcible  injury.  ITiis  practice  (through 
custom  rather  than  necessity,  and  for  saving  some  trouble  and  expense,  in 
r^oooi  suing  out  a  special  original  ^adapted  to  the  particular  injury)  still  con- 
^        ^   tinues  in  almost  all  cases,  except  in  actions  of  debt;  though  now,  by 

(g)  Finch.  L.  845.    Lord  Raym.  S7&  (h)  Dalt.  of  Sber.  a  SSL  (A  Finch,  U  SOS,  SOS. 

O )  Appendix,  No.  II,  S  1.  (k)  Appendix,  No.  m,  1 2.  (I)  Finch.  L.  8SSL 

(m)  StaU  10  Q«o.  m,  c.  oa  (n)  >y.  2,  4,  6.  (o)  8  Bep.  R 

(1)  The  original  writ  U  now  abolished,  and  the  proceedings  Bimpliiied. 

(9)  Distringas  and  outlawry  proceeding  were  abolished  by  the  common  law  Procedure 
Aiet  of  1852.  If,  after  due  effort,  the  defeadant  caanot  be  found,  the  court  may  order  his 
appearance  to  be  entered,  and  the  case  will  proceed  against  him. 
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Tirtne  of  the  statutes  above  cited  and  others,  a  capias  might  be  had  upon  al- 
most every  species  of  complaint. 

If  therefore  the  defendant  being  summoned  or  attached  makes  default,  and 
neglects  to  appear;  or  if  the  sheriff  returns  a  nihil^  or  that  the  defendant  hath 
nothing  whereby  he  may  be  summoned,  attached,  or  distrained;  the  capias  now 
usually  issues:  (p)  being  a  writ  commanding  the  sheriff  to  take  the  body  of 
the  defendant  if  he  may  be  found  in  his  bailiwick  or  county,  and  him  safely  to 
keep,  so  that  he  may  have  him  in  court  on  the  day  of  the  return,  to  answer  to 
the  plaintiff  of  a  plea  of  debt  or  trespass,  &a,  as  the  case  may  be.  This  writ, 
and  all  other  subsequent  to  the  original  writ,  not  issuing  out  of  chancery,  but 
from  the  court  into  which  the  original  was  returnable,  and  being  grounded  on 
what  has  passed  in  that  court  in  consequence  of  the  sheriff's  return,  are  called 
Judicial^  not  original  writs;  they  issue  under  the  private  seal  of  that  courts 
and  not  under  the  great  seal  of  England;  and  are  tested^not  in  the  king's  name, 
but  in  that  of  the  chief  (or,  if  there  be  no  chief,  of  the  senior)  justice  only. 
And  these  several  writs,  being  grounded  on  the  sheriff's  return,  must  respect- 
ively bear  date  the  same  day  on  which  the  writ  immediately  preceding  was 
returned. 

This  is  the  regular  and  ordinary  method  of  process.  But  it  is  now  usual  in 
practice  to  sue  out  the  capias  in  the  first  instance,  upon  a  supposed  return  of 
the  sheriff;  especially  if  it  be  suspected  that  the  defendant,  upon  notice  to  the 
action,  will  abscond;  and  afterwards  a  fictitious  original  is  drawn  up,  if  the 
party  is  called  upon  so  to  do,  with  a  proper  return  thereupon,  in  order  to  give 
the  proceedin<:^s  a  colour  of  regularity.  When  this  capias  is  delivered  to  the 
sheriff,  he  by  his  under-sheriff  grants  a  warrant  to  his  inferior  officers  or  bail- 
iffs, to  execute  it  on  the  defendant.  And,  if  the  sheriff  of  Oxfordshire  (in 
which  county  the  injury  is  supposed  to  be  committed  and  the  action  is  laid) 
cannot  find  the  defendant  in  his  jurisdiction,  *he  returns  that  he  is  not  r^Qoo-i 
found,  non  est  inventus^  in  his  bailiwick:  whereupon  another  writ  issues,  *-  ^ 
called  a  testatum  capiaSy{q)  directed  to  the  sheriff  of  the  county  where  the  de- 
fendant is  supposed  to  reside,  as  of  Berkshire,  reciting  the  former  writ,  and 
that  it  is  testified,  testatum  esty  that  the  defendant  lurks  or  wanders  in  his  bail- 
iwick, wherefore  he  is  commanded  to  take  him,  as  in .  the  former  capias.  But 
here,  also,  when  the  action  is  brought  in  one  county,  and  the  defendant  lives 
in  another,  it  is  usual,  for  saving  trouble,  time  and  expense,  to  make  out  a  tes- 
tatum capias  at  the  first;  supposing  not  only  an  original,  but  also  a  former 
capiaSy  to  have  been  granted  which  in  fact  never  was.  And  this  fiction  being 
beneficial  to  all  parties,  is  readily  acquiesced  in  and  is  now  becoming  the  set- 
tled practice;  being  one  among  many  instances  to  illustrate  that  ma-'rim  of  law, 
that  in  fictions  juris  consistit  CBquitas.{S) 

But  where  a  defendant  absconds,  and  the  plaintiff  would  proceed  to  an  out- 
lawry against  him,  an  original  writ  must  then  be  sued  out  regularly,  and  after 
that  a  capias.  And  if  the  sheriff  cannot  find  the  defendant  upon  the  first  writ 
of  capiaSy  and  returns  a  non  est  inventtUy  there  issues  out  an  alias  writ,  and 
after  that  a  pluries,  to  the  same  effect  as  the  former:  (r)  only  after  these  words 
**  we  command  you,"  this  clause  is  inserted,  "as  wehave/orm^/y,*'  or,  "  as  we 
have  often  commanded  you:" — ^^sieut  alias,"  or  ^^sicut  i^lwri^^ proscipimus.'*^  And, 
if  a  non  est  inventiu  is  returned  upon}  all  of  them,  then  a  writ  of  exigent  or 
€xigi  facias  may  be  sued  out,  (s)  which  requires  the  sheriff  to  cause  the  defend- 
ant to  be  proclaimed,  required,  or  exacted,  in  five  county  courts  successively, 
to  render  himself;  and  if  he  does,  then  to  take  him  as  in  a  capias:  but  if  he 
does  not  appear,  and  is  returned  minto  exactus,  he  shall  then  be  outlawed  by 
the  coroners  of  the  county.    Also  oy  statutes  6  Hen.  VIII,  c.  4,  and  81  Eliz. 

(p)  Appendix,  Na  m,  f  a  (9)/MdL  (r) /Md.  (»)  IbUL 

fB)  Arrest  upon  mesne  process  has  been  almost  entirely  abolished  by  statute  1  and  2  Tie. ,  c 
110,  and  later  statutes. 
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0.  8,  whether  the  defendant  dwells  within  the  same  or  another  county  than  that 
r*2a4 1  ^^^^^^'^  ^^®  exigent  is  sued  out,  *a  tor  it  ofproclamation{t)  shall  issue  oat 
'-  •'at  the  same  time  with  the  exigent^  commanding  the  sheriff  of  the  county, 
wherein  the  defendant  dwells,  to  make  three  proclamations  thereof  in  places 
the  most  notorious,  and  most  likely  to  come  to  his  knowledge,  a  month  before 
the  outlawry  shall  take  place.  Such  outlatory  is  patting  a  man  oat  of  protec- 
tion of  the  law  so  that  he  is  incapable  to  bring  an  action  for  redress  of  in- 
juries; and  it  is  also  attended  with  a  forfeiture  of  flJl  one's  goods  and  chatteb 
to  the  king.  And  therefore,  till  sometime  after  the  conquest,  no  man  could 
be  outlawed  but  for  felony;  but  in  Bracton's  time,  and  somewhat  earlier,  pro- 
cess of  outlawry  was  ordained  to  lie  in  all  actions  for  trespasses  vi  et  armis.{u) 
And  since  his  days,  by  a  yariety  of  statutes  (the  same  which  allow  the  writ  of 
capias  before  mentioned),  process  of  outlawry  doth  lie  in  divers  actions  that 
are  merely  civil,  provided  they  be  commenced  by  original  and  not  by  bill.  («) 
If  after  outlawry  the  defendant  appears  publicly,  he  may  be  arrested  by  a  writ 
of  capias  utlagatum^{v))  and  committed  till  the  outlawry  be  reversed.  Which 
reversal  may  be  had  by  the  defendant's  appearing  personally  in  ooartor  by  at- 
torney, {x)  (though  in  the  king's  bench  he  conld  not  appear  by  attorney, 
(y)  till  permitted  by  statute  4  and  5  W.  and  M.,  c.  18);  and  any  plaasible 
cause,  however  slight,  will  in  general  be  sufficient  to  reverse  it,  it  being  con- 
sidered only  as  a  process  to  compel  an  appearance.  But  then  the  defendant 
must  pay  full  costs,  and  put  the  plaintiff  in  the  same  condition,  as  if  he  had 
appearea  before  the  writ  of  exigi  facias  was  awarded. 

Such  is  the  first  process  in  the  court  of  common  pleas.  In  the  king^s  bench 
they  mai/  also  (and  frequently  do)  proceed  in  certain  causes,  particularly  in 
actions  of  ejectment  and  trespass,  by  original  writ,  with  attachment  and  capias 
thereon;  (z)  returnable,  not  at  Westminster,  where  the  common  pleas  are  now 
fixed,  in  consequence  of  magna  carta,  but  *Htbicunque^ftierimtis  in  Anglia/* 
r*<2RAl  ^^^^^so^ver  the  king  shall  then  be  in  "England;  the  king's  bench  being 
*•  -I  removable  into  any  part  of  England  at  the  pleasure  and  discretion  of  the 
crown.  But  the  more  usual  method  of  proceeding  therein  is  without  any  or- 
iginal, but  by  a  peculiar  species  of  process  entitled  a  biU  of  Middlesex:  Bui. 
therefore  so  entitled,  because  the  court  now  sits  in  that  county;  for  if  it  sate  in 
Kent^  it  would  then  be  a  hiU  of  Kent,  (a)  For  though,  as  the  justices  of  this 
court  have,  by  its  fundamental  constitution,  power  to  determine  all  offences  and 
trespasses,  by  the  common  law  and  custom  of  the  realm,(^)  it  needed  no  original 
writ  from  the  crown  to  give  it  cognizance  of  any  misdemeanor  in  the  county 
wherein  it  resides;  yet,  as  by  this  court's  coming  into  any  county,  it  immedi- 
ately superseded  the  ordinary  administration  of  justice  by  the  general  commis- 
sions of  eyre  and  of  oyer  ana  terminer^  (c)  a  process  of  its  own  became  neces- 
sary within  the  connty  where  it  sate,  to  bring  in  such  persons  as  were  accused 
of  committing  any  forcible  injury.  The  bill  of  Middlesex  {d)  (which  was 
formerly  always  founded  on  2k  plaint  of  trespass  quare  clausum  fregity  entered 
on  the  records  of  the  court)  {e)  is  a  kind  of  capias^  directed  to  the  sheriff  of 
that  connty,  and  commanding  him  to  take  the  defendant,  and  have  him  before 
our  lord  the  king  at  Westminster  on  a  day  prefixed,  to  answer  to  the  plaintiff 
of  a  plea  of  trespass.  For  this  accusation  of  trespass  it  is,  that  gives  the  court 
of  king's  bench  jurisdiction  in  other  civil  causes,  as  was  formerly  observed; 
since  when  once  the  defendant  is  taken  into  custody  of  the  marshal,  or  prison- 
keeper  of  this  court,  for  the  supposed  trespass,  he  being  then  a  prisoner  of  this 
court,  may  here  be  prosecuted  for  any  other  species  of  injury.  Yet,  in  order  to 
found  this  jurisdiction,  it  is  not  necessary  that  the  defendant  be  actually  the 

(I)  Appendix  No.  HI.  |  S.  (u)  Co.  Litl.  19S.        *  (v)  1  Sid.  159. 

?2)  Y^^.  No.  mT  t  S.  («)  8  RolL  Rep.  490.  RegoL   a  B.,  A.  D.  1664.  a  It. 

(y)  Crorjac  616.    Salk.  496.  («)  Appendix,  No.  II,  1 1.       „.  ^  ,^.  ^^  w    .^»  ^ 

(0)  Thus,  when  the  court  sate  at  Oxford  by  reaeon  of  Ihe  piacae,  Hioh.  1665,  the  prooen  was  bf  Mil  ^ 
CxfarddUn,    Trye's  J«m.  Elisor.  101. 

^)  Bro.  Abr.  Ut.    Oyw  ond  rerm<n«r,  8.  ^.     «r     „,.•  ,^m .    w     .et^ 

(o)  Bro.  Abr.  Ut.  Juriadiction,  66.  8  Inst  87.  (d)  Appendix,  No.  HE,  f  t.  (•)  Trye's  Ju$  JVIisor. 
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marshal's  prisoner;  for,  as  soon  as  he  appears,  or  puts  in  bail,  to  the  *pro-  r*oQ|ii 
oess,  he  is  deemed  by  so  doing  to  be  in  such  custody  of  the  marshal,  as  i-  -I 
will  give  the  court  a  jurisdiction  to  proceed.  (/)  And,  upon  these  accounts, 
in  the  bill  or  process  a  complaint  of  trespass  is  always  suggested,  whatever 
else  may  be  the  real  cause  of  action.  This  bill  of  Middlesex  must  be  served 
on  the  defendant  by  the  sheriff,  if  he  finds  him  in  that  county;  but,  if  he  re- 
turns'^non  eat  inventus^''  then  there  issues  out  a  writ  of  latitat,  {g)  to  the 
sheriff  of  another  county,  as  Berks;  which  is  similar  to  the  testatum  capias  in 
the  common  pleas,  and  recites  the  bill  of  Middlesex  and  the  proceedings  there- 
on, and  that  it  is  testified  that  the  defendant  ^*  latitat  et  discurrit,^^  lurks  and 
wanders  about  in  Berks;  and  therefore  commands  the  sheriff  to  take  him,  and 
have  his  body  in  court  on  the  day  of  the  return.  But,  as  in  the  common  pleas 
the  testation  capias  may  be  sued  out  upon  only  a  supposed,  and  not  an  actual, 
preceding  cc^ias  /  so  in  the  king's  bench  a  latitat  is  usually  sued  out  upon  only 
a  supposed,  and  not  an  actual,  bUl  of  Middlesex.  So  that,  in  fact,  a  latitat  may 
be  called  the  first  process  in  the  court  of  king's  bench,  as  the  testatum  capias 
is  in  the  common  pleas.  Yet,  as  in  the  common  pleas,  if  the  defendant  fives 
in  the  county  wherein  the  action  is  laid,  a  common  capias  sufiices;  so  in  the 
kinff's  bench,  likewise,  if  he  lives  in  Middlesex,  the  process  must  still  be  by  bill 
of  Middlesex  only. 

In  the  exchequer  the  first  process  is  by  writ  of  g[uo  minuSf  in  order  to  give 
the  court  a  Jurisdiction  over  pleas  between  party  and  party.  In  which  writ  (A) 
the  plaintiff  is  alleged  to  be  the  king's  farmer  or  debtor,  and  that  the  defend- 
ant hath  done  him  the  injury  complained  of;  quo  minus, si^fflciens  existit,  by 
which  he  is  the  less  able  to  pay  the  king  his  rent,  or  debt.  And  upon  this  the 
defendant  may  be  arrested  as  upon  a  capias  from  the  common  pleas. 

Thus  differently  do  the  three  courts  set  out  at  first,  in  the  commencement  of 
a  suit,  in  order  to  entitle  the  two  courts  of  king's  bench  and  exchequer  to  hold 
plea  in  causes  between  subject  and  subject,  which  by  the  original  constitution 
of  Westminster-hall  they  were  not  empowered  to  do.  Afterwards,  when  the 
cause  is  once  drawn  into  the  respective  courts,  the  method  of  pursuing  it  is 

Sretty  much  the  same  in  all  of  them.  *If  the  sheriff  has  found  the  r^ooH-i 
efendant  upon  any  of  the  former  writs,  the  capias,  latitat,  &c.,  he  was  ^  -I 
anciently  obliged  to  take  him  into  custody,  in  order  to  produce  him  in  court 
upon  the  return,  however  small  and  minute  the  cause  of  action  might  be.  For, 
not  havinff  obeyed  the  original  summons,  he  had  shown  a  contempt  of  the 
.court,  and  was  no  longer  to  be  trusted  at  large.  But  when  the  summons  fell 
into  disuse,  and  the  capias  became  in  fact  the  first  process,  it  was  thought  hard 
to  imprison  a  man  for  a  contempt  which  was  only  supposed:  and  therefore  in 
common  cases  by  the  gradual  indulgence  of  the  courts  (at  length  authorized  by 
statute  12  Geo.  ^  o.  29,  which  was  amended  by  6  Geo.  II,  c.  27,  made  perpetual 
bv  21  Geo.  II,  c.  8,  and  extended  to  all  inferior  courts  by  19  Geo.  Ill,  c.  70), 
t£e  sheriff  or  proper  ofiicer  can  now  only  personally  serve  the  defendant  with 
the  copy  of  the  writ  or  process,  and  with  notice  m  writing  to  appear  by  his 
attorney  in  court  to  defend  this  action;  which  in  effect  r^uces  it  to  a  mere 
summons.  And  if  the  defendant  thinks  proper  to  appear  upon  this  notice,  his 
appearance  is  recorded,  and  he  puts  in  sureties  for  nis  future  attendance  and 
obedience;  which  sureties  are  called  common  bail,  being  the  same  two  imagin- 
ary persons  that  were  pledges  for  the  plaintiff^s  prosecution,  John  Doe  and 
Richard  Boe.  Or,  if  tne  defendant  does  not  appear  upon  the  return  of  the 
writ^  or  within  f»ur  (or,  in  some  cases,  eight)  days  after,  the  plaintiff  may 
enter  an  appearance  for  him,  as  if  he  had  really  appeared;  and  may  file  com* 
mon  bail  in  the  defendant's  name,  and  proceed  thereupon  as  if  the  defendant 
had  done  it  himself. 

But  if  the  plaintiff  will  make  affidavit,  or  assert  upon  oath,  that  the  cause 
of  action  amounts  to  ten  pounds  or  upwards,  then  he  may  arrest  the  defendant 

(/)4Iiiftfa  <^)App«idiz.NowIII.|S.  (»)/6M.|«. 
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and  make  him  pat  in  sabstantial  sureties  for  his  appearance,  called  special  baiL 
In  order  to  which,  it  is  required  by  statute  13  Car.  II,  st.  2,  c.  2,  that  the  true 
cause  of  action  should  be  expressed  in  the  body  of  the  writ  or  process:  else  no 
security  can  be  taken  in  a  greater  sum  than  40/.  This  statute  (without  any 
such  intention  in  the  makers)  had  like  to  have  ousted  the  king's  bench  of 
r*2RRl  *^^^  ^^^  jurisdiction  over  civil  injuries  without  force;  for,  as  the  bill  of 
^  -*  Middlesex  was  framed  only  for  actions  of  trespass,  a  defendant  could 
not  be  arrested  and  held  to  bail  thereupon  for  breaches  of  civil  contracts.  But 
to  remedy  this  inconvenience,  the  officers  of  the  king^s  bench  devised  a  method 
of  adding  what  is  called  a  clause  of  oc  etiam  to  the  usual  complaint  of  trespass: 
the  bill  of  Middlesex  commanding  the  defendant  to  be  brought  in  to  answer 
the  plaintiff  of  a  plea  of  trespass,  and  also  to  a  bill  of  debt :  (t*)  the  complaint 
of  trespass  giving  cognizance  to  the  court,  and  that  of  debt  authorizing  the 
arrest.  In  imitation  of  which.  Lord  Chief  Justice  North  a  few  years  after- 
wards, in  order  to  save  the  suitors  of  his  court  the  trouble  and  expense  of 
suing  out  special  originals,  directed  that  in  the  common  pleas,  besides  the  usual 
complaint  of  breaking  the  plaintiff's  dose,  a  clause  of  ac  etiam  might  be  also 
added  to  the  writ  of  capias^  containing  the  true  cause  of  action;  as,  ^Hhat  the 
said  Charles  the  defendant  may  answer  to  the  plaintiff  of  a  plea  of  trespass  in 
breaking  his  close:  and  also,  ac  etianij  may  answer  him,  according  to  the  cus- 
tom of  the  court,  in  a  certain  plea  of  trespass  upon  the  case,  upon  promises,  to 
the  value  of  twenty  pounds,"  <feo.  (J)  Tne  sum  sworn  to  by  the  plaintiff  is 
marked  upon  the  back  of  the  writ;  and  the  sheriff,  or  his  officer  the  bailiff, 
then  obliged  actually  to  arrest  or  take  into  custody  the  body  of  the  defend- 
ant, and,  having  so  done,  to  return  the  writ  with  a  cepi  carpus  endorsed 
thereon« 

An  arrest  must  be  by  corporal  seizing  or  touching  the  defendant's  body; 
after  which  the  bailiff  may  justify  breaking  open  the  house  in  which  he  is  (4) 
to  take  him;  otherwise  he  has  no  such  power;  but  must  watch  his  opportunity 
to  arrest  hiuL  For  every  man's  house  is  looked  upon  by  the  law  to  be  his 
castle  of  defence  and  asylum,  wherein  he  should  suffer  no  violence.  (5)  Which 

(<)  Tire's  Jus.  FttiMor,  108.    Appendlz,  No.  IIL  I Z. 

ij)  JJuj'b  PraoU  Beg.  tit.  ae  eUam.    North**  life  of  Lord  Guilford,  W.    This  work  is  strongly  reoom- 
mended  to  the  studenrs  perusal. 

■  '  1 1    III  ■  ■■  ,  ,1 

(4)  An  arrest  may  be  made  without  touching  the  person,  as  if  a  bailiff  comes  into  a  room 
and  tells  a  person  he  arrests  him.  and  locks  the  door;  this  is  a  sufficient  arrest  Per  Hard- 
wicke,  C.  J.,  in  Williams  v.  Jones,  Cas.  Temp.  Hardw.,  298.  To  constitute  an  arrest  it  is 
enough  if  the  person  is  within  the  power  of  the  officer  and  submits  to  the  officer.  Mowry 
▼.  Chase,  100  Mass.,  79:  Emery  v.  Cbesley,  18  N.  H.,  198.  If  one  on  horseback  or  in  a 
coach  follows  a  bailiff  who  has  process  for  him,  and  who  merely  tells  the  person  so  without 
touching  him.  it  is  an  arrest;  otherwise,  if  the  person  rides  away.  Harmer  ▼.  Battyn,  Bull., 
N.P.,  62.  Mere  words  do  not  make  an  arrest,  unless  the  person  submits  himself,  or  there  is 
power  in  the  officer  to  take  immediate  possession  of  the  person.  Emery  ▼.  Chesley,  18 
N.  H.,  198;  Jenner  ▼.  Sparks,  6  Mod,  178.  See  Grainger  v.  Hill,  4  Bing,  N.  C,  212.  An 
officer  effects  the  arrest  of  a  person  whom  he  has  authority  to  arrest,  by  lading  his  hand 
upon  him  for  the  purpose  of  arresting  him,  though  he  may  not  succeed  in  stopping  or 
holdbDLg  him.    Whithead  ▼.  Eeyes,  8  Allen,  496. 

(6)  A  man's  house  is  a  sanctuary  for  himself,  not  for  a  stranger  who  may  fly  to  it    A 


boarder  is  so  far  a  member  of  the  household  that  the  officer  cannot  force  an  entrance  into 
the  house  to  arrest  him.  Oystead  y.  Shed,  18  Mass.,  620.  If  a  man  is  once  arrested  and 
escapes,  the  officer  may  break  into  his  house  to  retake  him.  Jenner  y.  Sparks,  6  Mod.,  178; 
Allen  y.  Martin,  10  Wend.,  800;  S.  C,  26  Am.  Dec.,  664.  If  the  outer  door  is  open  an 
officer  may  enter  and  force  an  inner  door.  Where  the  ordinary  entrance  was  by  a  back 
passage,  and  the  officer  came  in  through  the  open  back  door  and  burst  open  inner  doora 
which  were  neither  fastened  nor  locked,  he  was  held  Justified.  Hubbard  y.  Mack,  17 
Johns.,  127.  See  Ratcliffe  y.  Burton,  8  B.  and  P.,  228.  So,  where  one  let  his  house  to 
lodgers,  but  kept  one  room  for  himself,  an  officer,  finding  the  outer  door  open,  broke  open 
an  mner  door  leading  to  the  room  of  a  lodger,  to  arrest  the  latter,  it  was  held  no  trespass, 
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principle  is  carried  so  far  in  the  citS  lav  that  for  the  most  part  not  so  mach 
as  a  common  citation  or  summons,  much  less  an  arrest,  can  be  executed  upon  a 
man  within  his  own  walls*  {k)  Peers  of  the  realm,  members  *of  par-  r*oQoi 
iiament,  and  corporations  are  privileged  from  arrests;  and  of  course  ^  ^ 
from  outlawries,  (l)  And  against  them  the  process  to  enforce  an  appearance 
must  be  by  summons  and  distress  infinite,  (m)  mstead  of  a  capias,  Al.«o  clerks, 
attorneys,  and  all  other  persons  attending  the  courts  of  justice  (for  attorneys, 
being  officers  of  the  court,  are  always  supposed  to  be  there  attending),  are  not 
liable  to  be  arrested  by  the  ordinary  process  of  the  court,  but  must  be  sued  by 
bill  (called  usually  a  bill  of  privilege)  as  being  personally  present  in  court, 
(n)  Clergymen  performing  divine  service,  and  not  merely  staying  in  the 
church  with  a  fraudulent  design,  are  for  the  time  privileged  from  arrests,  by 
statutes  50  Edw.  UI,  c.  5,  and  1  Ric.  II,  c.  16,  as  likewise  members  of  convo- 
cation actually  attending  thereon,  by  statute  8  Hen.  YI,  c.  1.  Suitors,  wit- 
nesses, and  other  persons,  necessarily  attending  any  courts  of  record  upon 
business,  are  not  to  be  arrested  during  their  actual  attendance,  which  includes 
their  necessary  coming  and  returning.  (6)  And  no  arrest  can  be  made  in 
the  king's  presence,  nor  within  the  verge  of  his  royal  palace,  (o)  nor  in  any 
place  where  the  king's  justices  are  actually  sitting.  The  king  hath  moreover 
a  special  prerogative  (which  indeed  is  very  seldom  exerted,)  (p)  that  he  may 


(k)^.2,4,lS4Kl.  (l)WhitelockofFftri.90S.9ar.  (»)  See  page  880. 

(n)  Bro.  Abr.  tit.  Milt,  t9.    IS  Hod.  188. 
(o)  See  book  IV^6.    The  Terse  of  the  palace  of  Weatminster  extendi,  by  atat.  28  Hen.  Vm,  o.  U^  from 
ChAring  Croas  to  weetminiflter  nail. 


(p)  Sir  Edward  Ck>ke  Informa  ua  (1  Inat.  181)  that  herein  **  he  oould  aay  nothing  of  hia  own  experience: 
Cor  albeit  Quet»n  ElUaabech  maintained  manjr  wara,  yet  ahe  granted  few  or  no  protections:  and  her 
•  reaaon  waa  that  he  waa  no  flt  subject  to  be  employed  in  her  aerrice.  that  was  aubject  to  other  men*a 
actiona,  leat  she  might  be  thought  to  delay  Justice."  But  KingWilliam,  In  1092,  granted  one  to  Lord 
Cutta,  to  protect  him  from  being  outlawed  by  hia  taUor  (8  Ler.  888):  which  ia  the  laat  that  appeara  upon 
our  booka. 

Williams  v.  Spencer,  6  Johns.,  852;  Lee  v.  Gansel,  1  Cowp.,  1,  on  the  ground  that  the 
door  was  not  an  outer  door  as  to  the  lodger. 

(6)  The  law  of  arrest  has  been  greatly  modified  in  England  by  the  statutes  abolishing 
ftirest  and  imprisonment  for  debt  except  in  a  few  specified  cases,  and  also  in  the  United 
States  by  constitutional  and  statutory  provisions  for  the  same  purpose.  But  as  arrests  in 
civil  suits  are  still  allowed  in  some  cases,  we  refer  here  to  a  few  of  the  cases  in  which  an 
exemption  from  arrest,  on  general  principles,  can  still  be  claimed.  Thus,  ambaasadon 
accredited  to  a  forei^  country,  and  their  servants,  while  passing  through  the  country  to 
enter  upon  their  duties,  are  privileged  :  Novello  v.  Toogood,  1  fi.  and  C.,  554;  Holbrook 
V.  Henderson,  4  Sandf.,  619;  tnemben  ofetmgreu  and  afitaU  Uffidatures,  while  in  attendance 
upon  the  body  to  which  they  belong,  or  upon  any  of  its  committees,  and  for  a  reasonable 
time  before  and  after  to  go  and  return:  Ouah.  Leg.  Assem.,  part  8,  ch.  2;  memben  of$tal$ 
cotiveiUions :  Bolton  v.  Martin,  1  Dall.,  296;  electors,  attending  an  election,  or  awaiting  the 
counting  of  the  votes:  Swift  v.  Chamberlain,  8  Conn.,  537;  parties  and  tUtomeys,  while 
attending  court  during  the  trial  or  hearing  of  the  causes  in  which  they  are  interested  or 
employed,  and  while  waiting  for  the  same  to  be  reached  on  the  docket:  Clark  v.  Grant,  2 
Wend.,  257;  McNiel's  Case,  6  Mass.,  245;  Vincent  v.  Watson,  1  Rich.,  194;  Wilson  v. 
Kettieton,  12  Ul.,  61;  witnesses,  in  attendance  on  court  or  other  judicial  or  legislative 
tribunal:  Bours  v.  Tuckerman,  7  Johns.,  588;  Mb  parte  £dme,  9S.  and  R.,  147;  Sanford 
▼.  Chase,  8  Cow.,  881;  In  re  Dickenson,  8  Harr.,  517;  Norris  v.  Beach,  2  Johns.,  294;  Cush. 
Leg.  Assem.  g  997;^uforf,  attending  court  in  the  performance  of  their  duties:  Brooks  v. 
Ohesley,  4  H.  and  McH.,  295;  baU,  attending  to  justify:  Rimmer  v.  Green,  1  M.  and  S., 
638;  bankrupts  and  insolvents  duly  discharged,  as  to  all  the  demands  covered  by  the  dis- 
charge: Wilson  V.  Kemp,  8  M.  and  S.,  695;  Chaffee  v.  Jones,  19  Pick.,  260.  And  in  all 
these  cases  where  Uie  privilege  is  given  by  the  law  for  the  purpose  of  attendance  at  some 
,  particular  place  in  a  special  character,  it  covers  the  stay  and  a  reasonable  time  for  going 
'  and  returning:  Randall  v.  Oume:^,  8  B.  and  A.,  252;  Childerston  v.  Barrett,  11  East,  489; 
Clark  V.  Grant,  2  Wend. ,  257;  but  if  the  party  goes  out  of  his  way  on  other  business  he  loses 
his  privilege.    Chaffee  v.  Jones,  19  Pick.,  260. 

The  privilege  will  not  prevent  the  service  of  process  which  only  requires  common  bail . 
Hunter  v.  Cleveland,  1  Brev.,  167;  Hopkins  v.  Cobum,  1  Wend.,  292;  Catlett  v.  Morton,  4 
Lltt,  122;  Le  Grand  v.  Bedinger,  4  T.  B.,  Monr.,  540;  nor  the  service  of  a  common  sum- 
mons or  declaration,  on  which  no  bail  is  taken.  Case  v.  Rorabacker,  15  Mich.,  587.  The 
courts  do  not  ese  offleio  take  notice  of  a  privilege,  but  the  party  entitled  must  bring  it  to  the 
attention  of  the  court  by  plea  or  proper  motion,  or  it  will  be  waived.  Prentis  v.  Common- 
wealth, 5  Rand.,  697;  S.  C.,  16  Am.  Dec,  782. 
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by  his  torit  of  protectiion  priviiege  a  defendant  from  all  personal,  and  man j 
real,  suits  for  one  year  at  a  time,  and  no  longer;  in  respect  of  his  being  en- 
gaged in  his  service  out  of  the  realm,  {q)  And  the  Ung  also  by  the  common 
law^  might  take  his  debtor  into  his  protection,  so  that  no  one  might  sae  or 
arrest  him  till  the  king's  debts  were  paid:  (r)  bat  by  the  statate  25  Edw.  m, 
St.  5,  0.  19,  notwithstanding  such  protection,  another  creditor  may  proceed  to 
r*200l  j^^fi^^^i^^  against  *him,  with  a  stay  of  execution,  till  the  kmg's  debt 
*-  -I  be  paid;  unless  such  creditor  will  undertake  for  the  king's  debt,  and 
then  he  shall  have  execution  for  both.  And  lastly,  by  statute  29  Car.  II,  c 
7,  no  arrest  can  be  made,  nor  process  served,  upon  a  Sunday,  except  for  trea- 
son, felony,  or  breach  of  the  peace. 

When  the  defendant  is  regularly  arrested,  he  must  either  go  to  prison,  for 
safe  custody:  or  put  in  special  bad  to  the  sheriff.  (7)  For  the  intent  of  the 
arrest  being  only  to  compel  an  appearance  in  court  at  the  return  of  the  writ, 
that  purpose  is  equally  answerea,  whether  the  sheriff  detains  his  person,  or 
takes  sufficient  security  for  his  appearance,  called  baU  (from  the  French  word 
baiUeTy  to  deliver),  because  the  defendant  is  bailed,  or  delivered  to  his  sureties, 
upon  their  giving  security  for  his  appearance:  and  is  supposed  to  continue  in 
their  friendly  custody  instead  of  gomg  to  gaoL  The  method  of  putting  in 
bail  to  the  sneriff  is  oy  entering  into  a  bond  or  obligation,  with  one  or  more 
sureties,  (not  fictitious  persons,  as  in  the  former  case  of  common  bail,  but  real, 
substantial,  responsible  bondsmen),  to  insure  the  defendant's  appearance  at  the 
return  of  the  writ;  which  obligation  is  called  the  hail  bond,  (s)  (8)  The  sheriff, 
if  he  pleases,  may  let  the  defendant  go  without  any  sureties;  but  that  is  at  his 
own  peril:  for,  after  once  taking  him,  the  sheriff  is  bound  to  keep  him  safely, 
so  as  to  be  forthcoming  in  court ;  otherwise  an  action  lies  against  him  for  an 
escape.  But  on  the  otner  hand,  he  is  obliged,  by  statute  23  Men.  YI,  c.  10,  to 
take  (if  it  be  tendered)  a  sufficient  bail-bond:  and  by  statute  12  Oeo.  I,  o.  29,. 
the  sheriff  shall  take  bail  for  no  other  sum  than  such  as  is  sworn  to  by  the 
plaintiff,  and  endorsed  on  the  back  of  the  writ. 

Upon  the  return  of  the  writ,  or  within  four  days  after,  the  defendant  must 
appear  according  to  the  exigency  of  the  writ.  This  appearance  is  effected  by 
putting  in  and  justifying  bail  to  the  action;  which  is  commonly  called  putting 
r*29l1  ^°  ^  above,  u  this  be  not  done,  and  the  bail  that  were  taken  by  *the 
^  -I  sheriff  below  are  responsible  persons,  the  plaintiff  may  take  an  assign- 
ment from  the  sheriff  of  the  bail-bond  (under  the  statute  4  and  5  Ann.  c.  16), 
and  brine  an  action  thereupon  against  the  sheriff's  bail.  But  if  the  bail,  sa 
accepted  by  the  sheriff,  be  insolvent  persons,  the  plaintiff  may  proceed  against 
the  sheriff  himself,  by  calling  upon  him,  firs^  to  return  the  writ  (if  not  alread v 
done),  and  afterwards  to  bring  in  the  body  of  the  defendant.  And  if  the  sherilf 
does  not  then  cause  sufficient  bail  to  be  put  in  and  perfected  above^  he  will 
himself  be  responsible  to  the  plaintiff. 

The  bail  above^  or  bail  to  the  action^  must  be  put  in  either  in  open  court,  or 
before  one  of  the  judges  thereof;  or  else,  in  the  country,  before  a  commissioner 
appointed  for  that  purpose  by  virtue  of  the  statute  4  W.  and  M.  c.  4,  which 
must  be  transmitted  to  the  court.  These  bail,  who  must  at  least  be  two  in 
number,  must  enter  into  a  recognizance  (t)  in  court  or  before  the  judge  or  com- 
missioner, in  a  sum  equal  (or  in  some  cases  double)  to  that  which  the  plaintiff 
hath  sworn  to;  whereby  they  do  jointly  and  severally  undertake,  that  if  the 

(^  flnoh,  L.  404.    SLtv.Oa      (t)  F.  If .  B.  SB.   OowLtttlSL      (i)  AppMidlx.  Ho.  m,  |A        (0/MS. 

(7)  The  Statute  48  Oea  m.  e.  40»  allowed  a  deposit  of  mon^  Instead  of  ball    SeeTidd 
Prae.  8th  ed..  229. 

(8)  The  bond  must  be  made  to  the  Bheriff  by  his  official  title,  by  the  perwn  arrested  with 

I>roper  sureties.  Dalton  Sheriffs,  p.  859.  If  a  statute  prescribes  the  requisites  of  the  bond 
t  must  be  strictly  followed  by  the  sheriff,  but  the  plaintiff  may  take  such  security  from  tha- 
defendanf  as  he  sees  fit.      Decker  v.  Judson,  IS  N.  T.,  489. 
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defendant  be  condemned  in  the  action  he  shall  pa^  the  costs  and  condemna- 
tiouy  or  render  himself  a  prisoner,  or  that  they  will  pay  it  for  him :  which 
recognizance  is  transmitted  to  the  court  in  a  slip  of  parchment  entitled  a  bail 
piece,  {u)  And,  if  excepted  to,  the  bail  must  be  per/ectedy  that  is,  they  most 
Justify  themselves  in  court,  or  before  the  commissioner  in  the  country,  by 
swearing  themselves  housekeepers,  and  each  of  them  to  be  worth  the  full  sum 
for  which  they  are  bail,  after  payment  of  all  their  debts.  This  answer?  in 
some  measure  to  the  stipulatio  or  aatisdatio  of  the  Roman  laws  {v)  which  is 
mutually  given  by  each  litigant  party  to  the  other:  by  the  plaintiff,  that  he 
will  prosecute  his  suit,  and  ^ay  tne  costs  if  he  loses  his  cause;  in  like  manner 
as  our  law  still  requires  nommal  pledges  of  prosecution  from  the  plaintiff  ;  by 
the  defendant,  that  he  shall  continue  in  court,  and  abide  the  sentence  of  the 
Judge,  much  like  our  special  bail:  but  with  this  difference,  that  theftde-Jussorei 
were  there  absolutely  hound  jitdicatum  solvere^  to  see  the  costs  and  condemna^ 
tion  *paid  at  all  events :  whereas  our  special  bail  may  be  discharged,  r^ogoi 
by  surrendering  the  defendant  into  custody,  within  the  time  allowed  ^  ^ 
by  law;  for  which  purpose  they  are  at  all  times  entitled  to  a  warrant  to  appre- 
hend him.  {%d)  (9) 

Special  bail  is  required  (as  of  course)  only  cpon  actions  of  debt,  or  actions 
on  the  case  in  trover  or  for  money  due,  where  the  plaintiff  can  swear  that  the 
.cause  of  action  amounts  to  ten  pounds:  but  in  actions  where  the  damages  art 
precarious,  being  to  be  assessed  ad  libitum  by  a  Jury,  as  in  actions  for  words, 
ejectment,  or  trespass,  it  is  very  seldom  possible  for  a  plaintiff  to  swear  to  the 
amount  of  his  cause  of  action;  and  therefore  no  special  bail  is  taken  thereoui 
unless  by  a  judge's  order  or  the  particular  directions  of  the  court,  in  some 
peculiar  species  of  injuries,  as  in  cases  of  mayhem  or  atrocious  battery;  or 
upon  such  special  circumstances  as  make  it  absolutelv  necessary  that  the 
defendant  should  be  kept  within  the  reach  of  justice.  Also  in  actions  against 
heirs,  executors,  and  administrators,  for  debts  of  the  deceased,  special  bail  is 
not  demandable ;  for  the  action  is  not  so  properly  against  them  in  person,  as 
against  the  effects  of  the  deceased  in  their  possession.  But  special  bail  is 
required  even  of  tbem,  in  actions  for  a  devastavit^  or  wasting  the  goods  of  the 
deceased ;  that  wrong  being  of  their  own  committing. 

Thus  much  for  process;  which  is  only  meant  to  bring  the  defendant  into 
court,  in  order  to  contest  the  suit,  and  abide  the  determination  of  the  law. 
When  he  appears  either  in  person  as  a  prisoner,  or  out  upon  bail,  then  follow 
the  pleadings  between  the  parties,  which  we  shaJl  consider  at  large  in  the  next 
chapter. 

(n)  Appendix,  Mo.  m.  I S.  (v)  Inrt.  1. 4,  f.  It   9f.t%.t.t.  (w)  Show.  SOL   SMotLttL 

(P)  The  bail  are  the  keepers  of  thetr  principal,  and  they  may  arrest  him  on  the  bail  piece 
wherever  they  can  find  him,  even  though  not  within  the  jurisdiction  of  the  court  in  whidi 
bail  was  taken.  Anon.  Show.,  214;  Farker  v.  Bidwell,  8  Conn.,  84;  Harp  v.  Osgood,  2 
Hill,  210.  And  this  right  they  may  exercise  by  agent  as  well  as  in  person:  Nicolls  v.  Inger- 
soU,  7  Johna,  145;  Parker  v.  Bidwell,  8  Conn.,  84;  and  they  may  break  doors,  if  necessary, 
to  make  the  arrest  Read  v.  Case,  4  Conn.,  166;  Nicolls  v.  Infersoll,  7  Johns.,  146.  But 
before  breaking  doors,  admittance  should  in  general  be  demanded. 
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CHAPTER  XX. 
OF    PLEADING. 

Pleadings  are  the  mutual  altercations  between  the  plaintiff  and  defendant; 
which  at  present  are  set  down  and  delivered  into  the  proper  office  in  writings 
though  formerly  they  were  usually  pat  in  by  their  counsel  ore  tenus^  or  viva 
voce,  in  court,  and  then  minuted  down  by  the  chief  clerks,  or  prothonotaries; 
whence  in  our  old  law  French  the  pleadings  are  frequently  denominated  the 
parol.  (I) 

The  nrst  of  these  is  the  declaration^  narratio^  or  count,  anciently  called  the 
tale ;  (a)  in  which  the  plaintiff  sets  forth  his  cause  of  complaint  at  length, 
being  indeed  only  an  amplification  or  exposition  of  the  original  writ  upon 
which  his  action  is  founded,  with  the  additional  circumstances  of  time  and 
place,  when  and  where  the  injury  was  committed.  But  we  may  remember,  {b) 
that  in  the  king's  bench,  when  the  defendant  is  brought  into  court  by  bill  of 
Middlesex,  upon  a  supposed  trespass,  in  order  to  give  the  court  a  jurisdiction, 
the  plaintiff  may  declare  in  whatever  action,  or  charge  him  with  whatever 
injury,  be  thinks  proper;  unless  he  has  held  him  to  bail  by  a  special  ac  etiam^ 
which  the  plaintiff  is  then  bound  to  pursue.  And  so  also,  in  order  to  have  the 
benefit  of  a  capias  to  secure  the  defendant's  person,  it  was  the  ancient  practice, 
r*294l  ^^^  ^^  therefore  still  warrantable  in  the  common  *pleas,  to  sue  out  a 
*•  J  writ  of  trespass  q\iare  clatisum /regit,  for  breaking  the  plaintiff's  close: 
and  when  the  defendant  is  once  brought  in  upon  this  writ,  the  plaintiff  declares 
in  whatever  action  the  nature  of  his  true  injury  may  require;  as  in  an  action 

(a)  Appeadlz,  No.  H,  1 2;  No.  m,  |  ft.  (6)  Bee  pegea  S8S,  Ml 

(1)  "Pleading  is  practically  nothing  more  than  affirming  or  denying,  in  a  formal  and  orderly 
manner,  those  facts  which  constitute  the  ground  of  the  plain tifrs  demand  and  of  the  de- 
fendant's defence.  Pleading,  therefore,  consists  merely  in  alleging  matter  of  fact,  or  in 
denying  what  is  alleged  as  such  by  the  adverse  party."  Gould  Pi.,  Chap.  I,  §  8.  "It  is  one 
of  the  first  principles  of  pleading,  that  there  is  only  occasion  to  state  facts,  which  must  bo 
done  for  the  purpose  of  informing  the  court,  whose  duty  it  is  to  declare  the  law  arising  upon 
those  facts,  and  of  apprising  the  opposite  party  of  what  is  meant  to  be  proved  in  omer  to 
give  him  an  opportu/iity  to  answer  or  traverse  ft."  Buller  J.,  Dougl.,  169.  But  it  is  not  nec- 
essary in  pleadmg  to  state  what  is  merely  matter  of  evidence,  nor  what  the  court  takes 
notice  of  ex  officio,  nor  what  would  come  more  properly  from  the  other  side;  nor  is  it  neo- 
essary  to  allege  circumstances  necessarily  implied,  nor  to  allege  what  the  law  will  presume. 
Stephen  PI.,  842-355.  Only  facts  which  are  necessary  and  relevant  should  be  stated.  While 
irrelevant  matter  is  simply  rejected  as  superfluous,  the  pleader,  by  too  minute  detail  in  sta^ 
ing  necessary  matter  will  increase  the  dimcultv  of  provmg  his  case,  and  the  danger  of  failing 
in  it.    Steph.  PL,  434. 

The  requisite  facts  must  be  stated  intelligibly  and  consistently.  The  pleading  must  not 
be  ambiguous  in  meaning,  and  the  position  taken  must  bo  stated  in  absolute  form  and 
not  left  to  be  collected  from  inference  or  argument  The  pleading  must  not  be  in  the  alter- 
native, and  must  be  positive,  not  by  way  of  recital,  must  set  n>rth  matters  according  to 
their  legal  effect,  must  be  framed  agreeably  to  ai)proved  precedents.  If  facts  stated  In 
pleadings  admit  of  two  meanings,  that  is  taken  which  is  unfavorable  to  the  pleader.  Stephen 
rl.,  377-393.  Bat  the  last  statement  must  be  received  with  the  qualification  that  the  lan- 
guage of  the  pleading  is  to  liave  a  reasonable  intendment  and  construction,  and  where  an 
expression  is  capable  of  different  meanings,  that  is  to  be  taken  which  will  support  the  plead* 
ing.  I  Chitty  PI.,  p.  238.  In  general  whatever  is  alleged  in  pleading  must  be  allegea  with 
certainty,  that  is,  with  clearness,  distinctness  and  particularity;  but  a  general  mode  of 
pleading  is  often  allowed,  to  avoid  great  prolixity,  or  where  the  allegation  on  the  other  side 
must  reduce  the  matter  to  certainty.  Less  particularity  is  required  when  Uie  facts  lie  more 
in  the  knowledge  of  the  opposite  party  than  of  the  party  pleading;  so  in  the  statement  of 
matters  merely  of  inducement  or  aggravation.  Stephen  Pi.,  885-374.  For  a  discussion  of 
the  different  oegrees  of  certainty  required  in  different  kinds  of  pleading,  see  Gould's  Plead- 
ings, §  51,  et  8eq, 
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of  ooyenanty  or  on  the  case  for  breach  of  contraot,  or  other  less  forcible  trans- 

fression:  (c)  unless,  by  holding  the  defendant  to  bail  on  a  special  ac  etiam^  he 
as  bound  himself  to  declare  accordingly,  ^2^ 

In  local  actions,  where  possession  of  lana  is  to  be  recovered,  or  damages  for 
an  actual  trespass,  or  for  waste,  Ac,  affecting  land,  the  plaintiff  must  lay  his 
declaration  or  declare  his  injury  to  have  happened  in  the  very  county  and 
place  that  it  really  did  happen;  (3)  but  in  transUory  actions,  for  injuries  that 
might  have  happened  anywhere,  as  debt,  detinue,  slander,  and  the  like,  the 
plaintiff  may  declare  in  what  county  he  pleases,  and  then  the  trial  must  be  had  in 
that  county  in  which  the  declaration  is  laid.  Though,  if  the  defendant  will 
make  affidavit  that  the  cause  of  action,  if  any,  arose  not  in  that  but  in  another 
county,  the  court  will  direct  a  change  of  the  venue^  or  vUne  (that  is,  the  vicinia^ 
or  neighbourhood,  in  which  the  injury  is  declared  to  be  done),  and  will  oblige 
the  plaintiff  to  declare  in  the  other  county;  unless  he  will  undertake  to  ^ve 
material  evidence  in  the  first.  For  the  statutes  6  Ric.  11,  c.  2,  and  4  Hen«  lY, 
o.  18,  having  ordered  cUl  writs  to  be  laid  in  their  proper  counties,  this,  as  the 
judges  conceived,  empowered  them  to  change  the  venue^  if  required,  and  not  to 
maist  rigidly  on  abating  the  writ:  which  practice  began  in  the  reign  of  James 
the  First,  (d)    And  this  power  is  discretionally  exercised,  so  as  to  prevent^ 

{0)SVeiitr.aE». 

(d)  BMtall,  tit  Dette,  184.  b.    flti.  Abr.  Uk  BrUf%  IS.   Balk. ««.   T^*i  Viu.  JVte.  »1.   B^jL  Ftael 
:.  (edit  1667)  881. 


(SS)  It  is  an  ancient,  reasonable  and  sound  principle  of  the  common  law  that  the  declara- 
tion should  be  conformable  to  the  writ,  and  in^tbe  language  of  Lord  Coke  must  not  bo 
either  "narrower  or  broader.**  Co.  Lit  808a.  A't  the  earliest  period  of  written  pleadinss 
of  which  we  have  clear  and  distinct  traces,  either  in  the  books  of  precedents  or  reports,  the 
declaration,  when  the  action  was  commenced  by  original  writ,  contained  a  recital  of  it  at 
large.  If,  therefore,  an  objectionable  variance  existed  between  the  writ  and  the  declaration, 
it  appeared  in  the  face  of  the  latter,  and  the  defendant  availed  himself  of  it  by  demurrer, 
ploa  in  abatement,  motion  in  arrest  of  judgment 'or  upon  writ  of  error.  Com.  Dig.,  tit. 
Pleader,  c.  18;  2  Wils.,  293.  Such  continued  the  form  of  pleading  until,  in  the  year 
1654,  a  rule  was  made  in  the  court  of  common  pleas,  in  order  to  dispense  in  most  cases  witii 
the  useless  repetition  of  the  writ,  that  the  nature  only  of  the  action  should  be  stat^.  After 
the  adoption  of  tliis  rule  it  was  held  that  the  onlv  mode  whereby  the  defendant  could  avail 
himself  of  a  variance  between  the  writ  and  the  count  was  by  praying  oyer  of  the  writ, 
whereby  the  writ  as  well  as  the  declaration  would  bo  placed  on  the  record.  Salk.,  668, 
701 ;  d  Wils..  85, 298.  Oyer  of  the  writ  continued  to  be  granted  in  the  court  of  kind's  bench 
until  the  case  of  Boats  v.  Edwards,  in  the  year  1779,  Doug.,  227,  when  Lord  Mansfield, 
delivering  the  opinion  of  that  court,  said  the  practice  was  used  for  delay,  and  from  thence- 
forth plamtifiFs  might  proceed  as  though  demand  of  oyer  had  not  been  made.  Since  that 
time  over  of  the  writ  for  the  purpose  of  setting  aside  the  proceedings  has  been  uniformly 
ref usea  in  both  courts,  and  in  those  cases  where  a  defendant  may  avail  himself  of  a  variance 
between  the  writ  and  the  declaration,  he  is  permitted  to  do  so  by  motion  to  set  aside  tlie 
proceedings  for  irregularity.  Bank  v.  Arrowsmith,  9  N.  J.,  284.  If,  however,  the  defect 
in  the  writ  aopeare  on  the  face  of  the  declaration,  the  objection  may  be  taken  by  plea  in 
abatement    Murray  v.  Hubbart,  1  B.  and  P.,  645. 

As  no  demand  of  oyer  is  allowed,  it  is  held  that  no  objection  can  be  raised  to  a  variance 
between  the  writ  ana  declaration:  Cronly  v.  Brown,  19  Wend.,  271;  except  where  the  de- 
fendant has  been  arrested  and  held  to  baU.  McFarlan  v.  Townsend,  17  Wend.,  440. 
After  demand  of  oyer  the  objection  was  raised  either  by  plea  in  abatement  or  special 
demurrer.  Newlin  v.  Palmer,  11  S.  and  R,  88;  though  it  has  been  held  tliat  the  variance 
was  only  pleadable  in  abatement  Duval  v.  Craig,  2  Wheat,  45;  Chirac  v.  Reinicker,  11 
Wheat,  280.  It  has  been  suggested  that  under  the  practice  in  most  of  our  states  of  issuing 
the  original,  not  out  of  chancery,  but  from  the  court  in  which  the  pleadings  are  filed,  there 
is  no  need  of  cravine  oyer,  but  that  the  variance  may  be  reached  by  special  demurrer.  See 
Toung  V;  Grey,  1  McCord,  188. 

As  to  the  general  requisites  Of  the  declaration  in  regard  to  the  names,  number  and  char- 
acter of  the  parties,  see  1  Chitty  Pleading,  244  et  uq. 

^  Trespass  for  injury  to  real  estate,  and  perhaps  actions  on  covenants  wliich  run  with, 
the  land,  are  local.  Sumner  v.  Finegan,  15  Mass.,  280.  Where  the  action  of  covenant  is 
founded  on  privity  of  contract  between  the  parties,  their  executors  or  administrators,  it  is 
transitory  and  may  be  sued  as  a  transitory  action;  but  when  it  is  founded  on  the  privity  of 
estate,  the  action  is  then  local  and  must  be  sued  in  the  county  where  the  land  lies.  Lienow 
T.  mUs,  6  Masa,  831;  White  v.  Sanborn,  6  N.  H.,  220. 
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and  not  to  oaQse,  a  defect  of  jastice.  Therefore,  the  coart  will  not  change 
the  venae  to  any  of  the  four  northern  coanties,  previous  to  the  spring  cirouit; 
becaase  there  the  assizes  are  holden  only  once  a  year,  at  the  time  of  the  som- 
mer  circuit.  And  it  will  sometimes  remove  the  venue  from  the  proper  juris- 
diction (especially^ of  a  narrow  and  limited  kind),  upon  a  suggestion,  duly 
supported,  that  a  fair  and  impartial  trial  cannot  be  had  therein,  (e) 
r*295l  *^^  ^^  generally  usual,  in  actions  upon  the  case,  to  set  forth  several 
!>  ^  cases  by  different  cotmts  in  the  same  declaration;  so  that,  if  the  plain- 
tiff fails  in  the  proof  of  one,  he  may  succeed  in  another.  (4)  As,  in  an  action 
on  the  case  upon  an  aseumpsit  for  goods  sold  and  delivered,  the  plaintiff  usually 
counts  or  declares,  first,  upon  a  settled  and  agreed  price  between  him  and  the 
defendant;  as  that  they  bargained  for  twenty  pounds:  and  lest  he  should  fail 
in  the  proof  of  this,  he  counts  likewise  upon  a  quantum  valebant;  that  the  de- 
fendant bought  other  goods,  and  agreed  to  pay  him  so  much  as  they  were 
reasonably  worth;  and  then  avers  that  they  were  worth  other  twenty  pounds; 
and  so  on  in  three  or  four  different  shapes;  (5)  and  at  last  concludes  with  de- 
claring, that  the  defendant  had  refused  to  fulfil  &ny  of  these  agreements, 
whereby  he  is  endamaged  to  such  a  value.  And  if  he  proves  the  case  laid  in 
any  one  of  his  counts,  though  he  fails  in  the  rest,  he  shall  recover  proportionable 
damages.  This  declaration  always  concludes  with  these  words:  "And there- 
upon he  brings  wuit^^^  Ac,  inde  producit  eectam^^  Ac.  (6)  By  which  words, 
euit  or  secta  (a  sequmdo)^  were  anciently  understood  the  witnesses  or  followers 
of  the  plaintiff.  (/)  For  in  former  times,  the  law  would  not  put  the  defendant 
to  the  trouble  of  answering  the  charge,  till  the  plaintiff  had  made  out  at  least 
a  probable  case,  {gr)  But  the  actual  production  of  the  euit^  the  eecta,  or  fol- 
loxeerSy  is  now  antiquated,  and  hath  been  totally  disused,  at  least  ever  since  the 
reign  of  Edward  the  Third,  though  the  form  of  it  still  continues. 

At  the  end  of  the  declaration  are  added  also  the  plaintiff's  common  pledges 
of  prosecution,  John  Doe  and  Richard  Roe,  (7)  which  as  we  before  observed, 
(A)  are  now  mere  names  of  form;  though  formerly  they  were  of  use  to  answer 
to  the  king  for  the  amercement  of  the  plaintiff,  in  case  he  were  nonsuited, 
barred  of  his  action,  or  had  a  verdict  or  judgment  against  him.  (t)  For,  if 
the  plaintiff  neglects  to  deliver  a  declaration  for  two  terms  after  the  defendant 
appears,  or  is  guilty  of  other  delays  or  defaults  against  the  rules  of  law  in  any 
r*206l  ^^^^®^Q®°^  *stage  of  the  action,  he  is  adjudged  not  tofoUow  or  pursue 
'-        ^  his  remedy  as  he  ought  to  do,  and  thereupon  a  nonsuit  or  non  proee- 


(#)  StnL  874,  Mylook  ▼.  BalAdliM.    Trin.  4  G«o.  Ill,  B.  B. 
*)  Seld.  on  FortMO.  e.  XU  (0  Bract  400.    Flet  1. 1^  e.  tSl 

)  Bee  page  S74.  (i)  S  Bulstr.  875.    4  Inst  ISO. 
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(4)  But  several  counts  for  the  same  cause  of  actiou  are  not  now  allowed,  as  a  general  rule, 
and  the  court,  on  motion,  may  order  them  stricken  out    Reg.  Qen.,  Trin.  T.,  1858. 

(6)  The  difference  must  be  move  than  merely  formal,  for  if  toe  same  evidence  would  support 
each  count,  the  court  may  erpun^  all  but  one  as  superfluous.  1  Tidd  Pract  ,c.  16.  It  Is  a  rule 
that  several  counts  may  be  joined  m  the  same  declaration  for  different  causes  of  action,  provid- 
ed they  are  of  the  same  nature.  Thus,  in  actions  upon  contract  the  plaintiff  may  join  as  many 
different  counts  as  he  has  causes  of  action  in  account;  so  likewise  in  assumpsit,  or  in  cove- 
nant, debt,  annuity,  or  idrefaciai.  In  like  manner  in  actions  for  wrongs  independently 
of  contract,  the  plaintiff  may  join  as  many  different  counts  as  he  has  causes  of  action  in 
case,  or  in  detinue,  replevin,  trespass  or  trover,  and  he  may  join  trespass  and  battery  of  a 
servant  per  qwod  ienittum  amint,  or  trespass  and  rescue.  In  general,  counts  in  actions  upon 
contract  cannot  be  joined  with  counts  for  wrongs  independently  of  contract,  nor  can  counts 
in  any  one  species  of  these  actions  be  joined  with  counts  in  another.  But  debt  and  detinue 
can  be  joined  if  both  are  founded  on  contract  1  Tidd  Pr.,  13, 18,  and  case  and  trover  may 
be  joined.    1  Ghitty  PI.,  p.  201  and  notes. 

(6)  When  the  action  is  against  an  ofllcer  of  the  court  or  attorney  it  Is  said  that  the  concln- 
(don  should  bo  "and  therefore  he  prays  relief,  &c.,  unde  petit  remedium."     QbiUj  PL  1» 
1».487. 
\^(7)  This  form  was  not  essential,  and  is  now  obsoleta 
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quiier^  is  entered;  and  he  is  said  to  be  nonpros^cL  (8)  And  for  thus  deserting 
bis  complaint,  after  making  a  false  claim  or  complaint  {pro /also  clamoresiu>\ 
he  shall  not  only  pay  costs  to  the  defendant,  but  is  liable  to  be  amerced  to  the 
king.  A  retraxit  differs  from  a  nonsuit,  in  that  the  one  is  negative,  and  the 
other  positive:  the  nonsait  is  a  mere  defanlt  and  neglect  of  the  plaintiff,  and  there* 
fore  he  is  allowed  to  begin  his  suit  again,  upon  payment  of  costs;  but  a  rtf^roo^ 
is  an  open  and  voluntary  renunciation  of  his  suit  in  court,  and  by  this  he  for- 
ever loses  his  action.  A  discontinuance  is  somewhat  similar  to  a  nonsuit;  for 
when  a  plaintiff  leaves  a  chasm  in  the  proceedings  of  his  cause,  as  by  not  con- 
tinuing the  process  regularly  from  day  to  day,  and  time  to  time,  as  he  ought 
to  do,  the  suit  is  discontinued,  and  the  defendant  is  no  lon^r  bound  to  attend: 
but  the  plaintiff  must  begin  again,  by  suing  out  a  new  origmal,  usually  paying 
costs  to  his  antagonist.  Anciently,  by  the  demise  of  the  kin^,  all  suits  de- 
pending in  his  courts  were  at  once  discontinued,  and  the  plaintiff  was  obliged 
to  renew  the  process  by  suing  out  a  fresh  writ  from  the  successor;  the  virtue 
of  the  former  writ  being  totally  gone,  and  the  defendant  no  longer  bound  to 
attend  in  consequence  thereof:  but,  to  prevent  the  expense  as  well  as  delay 
attending  this  rule  of  law,  the  statute  1  Edw.  YI,  c.  7,  enacts,  that  by  the 
death  of  the  king  no  action  shall  be  discontinued;  but  all  proceedings  shall 
stand  good  as  if  the  same  king  had  been  livins. 

When  the  plaintiff  hath  stated  his  case  in  the  declaration,  it  is  incumbent  on 
the  defendant  within  a  reasonable  time  to  make  his  defencBy  and  to  put  in  a 
pUa;  else  the  plaintiff  will  at  once  recover  judgment  by  defauU^  or  niku  dicU 
of  the  defendant. 

Defence,  in  its  true  legal  sense,  signifies  not  a  justification,  protection,  or 
guard,  which  is  now  its  popular  signification;  but  merely  an  opposing  or  denial 
(from  the  French  verb  defender)  of  the  truth  or  validity  of  the  complaint.  It 
is  the  contestatio  litis  of  the  civilians:  a  general  assertion  that  the  plaintiff 
hath  no  ground  of  action,  which  assertion  is  afterwards  extended  *and  r*oQ<7-| 
maintained  in  his  plea.  For  it  would  be  ridiculous  to  suppose  that  ^  ^ 
the  defendant  comes  and  defends  (or,  in  the  vulgar  acceptation,  justifies)  the 
force  and  injury,  in  one  line,  and  pleads  that  he  is  not  guiUy  of  the  trespass 
complained  of,  in  the  next.  And  therefore,  in  actions  of  dower,  where  the 
demandant  doth  not  count  of  an v  injury  done,  but  merely  demands  her  endow- 
ment, {k)  and  in  assizes  of  land,  where  also  there  is  no  injury  alleged,  but 
merely  a  question  of  right  stated  for  the  determination  of  the  recognitors  or 
jury,  the  tenant  makes  no  defence.  (/)  In  writs  of  entry,  (m)  where  no  injury 
IS  stated  in  the  count,  but  merely  the  right  of  the  demandant  and  the  defective 
title  of  the  tenant,  the  tenant  comes  and  defends  or  denies  his  right,^^^  suum;  that 
is,  (as  I  understand  it,  though  with  a  small  grammatical  inaccuracy),  the  right 
of  the  demandant,  the  only  one  expressly  mentioned  in  the  pleadings,  or  else 
denies  his  own  right  to  be  such,  as  is  suggested  by  the  count  of  the  demand- 
ant. And  in  writs  of  right,  (n)  the  tenant  always  comes  and  defends  the  right 
of  the  demandant  and  his  se\s\n,  jus  prcedicti  S.  et  seisinam  ipsius  (o)  (or  else 
the  seisin  of  his  ancestor,  upon  which  he  counts,  as  the  case  may  be),  and  the 
demandant  may  reply,  that  the  tenant  unjustly  defends  his,  the  demandant's, 
right,  and  the  seisin  on  which  he  counts.  (/>)  All  which  is  extremely  clear,  if 
we  understand  by  defence  an  opposition  or  denial,  but  it  is  otherwise  inexplic- 
ably difficult,  {q) 

<k)  Rastal,  Bat.  SM.    (A  Booth  of  Baa!  AoUons,  lia  (m)  Book  XL  Appendix.  Mo.  V,  1 1 

in)  Appendix,  No.  I,  |  &.  <o)  Oo.  Bntr.  182.  (p)  Nov.  Nar.  890,  edit.  1584. 

(«)  The  true  reason  or  this,  says  Booth  (on  Real  Actions,  M,  lU),  I  could  noTer  yet  find;  so  little  did  ha 
anaerstaad  of  principles! 

(8)  Unless  this  Judgment  is  entered  up.  the  plaintiff  is  not  regarded  ns  out  of  court  till 
a  year  from  the  return  day  of  the  wnt,  and  may  deliver  a  declanition  witliin  that  time. 
€k>oper  v.  Nias,  8  B.  and  Aid.,  271.  As  to  other  practice  in  entering  judgment  of  nonproi^ 
tee  f  Tidd  Pr.,  458-9. 
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The  courts  were  formerly  very  nice  and  curions  with  respect  to  the  nature  of 
the  defence,  so  that  if  no  defence  was  made,  though  a  sufficient  plea  was  pleaded, 
the  plaintiff  should  recover  judgment:  M  and  therefore  the  book  entitled 
navcB  narrationes  or  the  new  tcUys,  (5)  at  the  end  of  almost  every  count,  narror 
tiOy  or  tale,  subjoins  such  defence  as  is  proper  for  the  defendant  to  make.  For 
a  general  defence  or  denial  was  not  prudent  in  every  situation,  since  thereby 
the  propriety  of  the  writ,  the  competency  of  the  plaintiff,  and  the  cognizance 
r*298l  ^^  court  were  allowed.     By  defending  the  force  and  injury,  *the 

^  -I  defendant  waived  all  pleas  of  misnomer;  {t)  by  defending  the  dam- 
ages, all  exceptions  to  the  person  of  the  plaintiff;  and  by  defending  either  the 
one  or  the  other  wlien  and  where  it  should  behove  him,  he  acknowledged  the 
jurisdiction  of  court,  (t/)  But  of  latQ  years  these  niceties  have  been  very 
deservedly  discountenanced:  (10)  though  they  still  seem  to  be  laW|  if  insisted 
on.  (jb) 

Before  defence  made,  if  at  all,  cognizance  of  the  suit  must  be  claimed  or  de- 
manded; when  any  person  or  body  corporate'  hath  the  franchise,  not  only  of 
holding  pleas  within  a  particular  limited  jurisdiction,  but  also  of  the  cognizance 
o/pleas:  and  that,  either  without  any  words  exclusive  of  other  courts,  which 
entitles  the  lord  of  the  franchise,  whenever  any  suit  that  belongs  to  his  juris- 
diction is  commenced  in  the  courts  at  Westminster,  to  demand  the  cognizance 
thereof:  or  with  such  exclusive  words,  which  also  entitles  the  defendant  to 
plead  to  the  jurisdiction  of  the  court,  (y)  Upon  this  claim  of  cognizance,  if 
allowed,  all  proceedings  shall  cease  in  the  superior  court,  and  the  plaintiff  is 
left  at  liberty  to  pursue  his  remedy  in  the  special  jurisdiction.  As,  when  a 
scholar,  or  other  privileged  person,  of  the  universities  of  Oxford  or  Cambridge, 
is  impleaded  in  the  courts  at  Westminster,  for  any  cause  of  action  what- 
soever, unless  upon  a  question  of  freehold,  {z)  In  these  cases,  by  the 
charters  of  those  learned  bodies,  confirmed  by  act  of  parliament,  the  chancellor 
or  vice-chancellor  may  put  in  a  claim  of  cognizance;  which,  if  made  in  due 
time  and  form,  and  with  due  proof  of  the  facts  alleged,  is  regularly  allowed 
by  the  courts,  (a)  It  must  be  demanded  before  full  defence  is  made  {b)  or 
imparlance  prayed ;  for  these  are  a  submission  to  the  jurisdiction  of  the  superior 
court,  and  the  delay  is  a  laches  in  the  lord  of  the  franchise:  and  it  will  not  be 
allowed,  if  it  occasions  a  failure  of  justice,  (c)  or  if  an  action  be  brought  against 
the  person  himself,  who  claims  the  franchise,  unless  he  hath  also  a  power  in 
such  case  of  making  another  judge,  (jd)  (9) 

r*200l  ^-^^^^  defence  made,  the  defendant  must  put  in  his  plea.  But,  before 
1-  -I  he  defends;  if  the  suit  is  commenced  by  capias  or  latitat^  without  any 
special  origincUy  he  is  entitled  to  demand  one  imparlance,  (e)  or  licentia  loquendi; 
and  may,  before  he  pleads,  have  more  time  granted  by  consent  of  the  court;  to 
see  if  he  can  end  the  matter  amicably  without  farther  suit,  by  talking  with  the 
plaintiff:  a  practice  which  is  (f)  supposed  to  have  arisen  from  a  principle  of 

(r)  Ca  LItt.  187.  (t)  Edit.  1534.  (f)  Theloal.  dig.  1. 14,  c.  1«  p.  857. 

(iO  Eti  la  defence  sont  iij  eho»e»  entendantM  ;  per  tant  quit  de/ende  tort  et  foree^  home  doyt  entendre 
quilee  excuse  de  tort  a  luy  eurmyeper  counte^  et  fait  §e  partie  al  pie  :  et  per  tant  qufl  defende  lea  dam- 
agee^  il  affirm  le  partie  able  deetre  rewondu :  et  per  tant  quil  de/enae  ou  et  quant  il  devera,  il  accepte 
lapoiar  de  court  de  eonustre  <m  trier  lour  pie.    Xfod,  tenend.  cur.  406.  edit  15S4.    See  also  Co.  Litt  u7. 

(to)  Salk.  217.    Lord  Raym.  888.  («)  Carth.  830.    Lord  Raym.  817. 

(y)  8  Lord  Raym.  886.    10  Mod.  188.  («)  See  page  83.  (a)  Hardr.  605. 

lb)  Rast.  Bntr.  188,  Ac  (c)  8  Ventr.  m. 

(d)  Hob.  87.  Year-book,  M.  8  Ren.  VI,  80.  In  this  latter  case  the  ohanoellor  of  Oscf  ord  claimed  oosnla- 
ance  of  an  action  of  treepaas  brougrht  against  himself,  which  was  disallowed,  because  he  should  not  be 
judge  In  his  own  cause:— The  argument  used  by  Serjeant  Rolfe  on  behalf  of  the  cogniisance  fs  curious  and 
worth  transcribing:^Jeo  boue  dirai  un  faJbie.  En  aaeun  tempe  fuit  un  pape,  et  avail  fait  un  grand 
offence,  et  le  cardmaU  vindrent  a  luy  et  dieoyent  a  2uy,  **peeoasti :"  et  ifdU,  **Judica  me  ;**  et  ue  die- 
ovent.  **  non  poaeumue^  quia  caput  ee  ecdeeim  :Judica  ieipeum  ;"  et  V  apoetol  dit,  **judico  me  cremari  f* 
etfuit  combuetue;  et  apreafuil  un  eainct  Stinoeoctuil  fuit  eonjuge  demene,  et  ieeint  n*  eet  pae  <•> 
eony>enient  que  un  home  eoit  Juge  demene. 

(e)  Appendix,  Na  m,  1 8.  (/)  QUb.  Hist  Com.  Ft  85. 


(0)  While  the  rule  generally  is  that  no  one  be  Judge  of  his  own  cause,  vet  if  a  party  agree 
to  refer  a  controyersy  to  the  decision  of  an  interested  party,  he  is  bound  by  sudi  decision. 
Ranger  t.  Railway  Co.»  5  H.  L.  Cas.,  72;  Monongahela,  etc.,  Co.  t.  Fenton,  4  Watts  and 
8 .  205. 
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religion,  in  obedience  to  that  precept  of  the  gospel,  *^  agree  with  thine  adver- 
Bary  anicklyy  whilst  thou  art  in  the  way  with  liim.'*  (^j  And  it  may  be  ob- 
■eryea  that  this  eospel  precept  has  a  plain  reference  to  the  Roman  law  of  the 
twelve  tables,  which  expressly  directed  the  plaintiff  and  defendant  to  make 
up  the  matter,  while  they  were  in  the  uoay^  or  going  to  the  prstor, — in  via, 
rem  utipacunt  orato.  There  are  also  man^  other  previoas  steps  which  may 
be  taken  by  a  defendant  before  he  puts  in  his  plea.  He  may,  in  real  actions, 
demand  a  view  of  the  thing  in  question,  in  order  to  ascertain  its  identity  and 
other  circumstances.  He  may  crave  Of/er  (A)  of  the  writ,  or  of  the  bond,  or 
other  specialty  upon  which  the  action  is  brought:  that  is,  to  hear  it  read  to 
him;  the  generality  of  defendants  in  the  times  of  ancient  simplicity  being  sup- 
posed incapable  to  read  it  themselves,  whereupon  the  whole  is  entered  verbatim 
upon  the  record,  and  the  defendant  may  take  advantage  of  any  condition  or 
other  part  of  it,  not  stated  in  the  plaintiff's  declaration.  (10)  *In  real  r^oQQi 
actions  also  the  tenant  may  pray  in  aid,  or  call  for  assistance  of  another,  ^  -' 
to  help  him  to  plead,  because  of  the  feebleness  or  imbecility  of  his  own  estate. 
Thus  a  tenant  for  life  may  pray  in  aid  of  him  that  hath  the  inheritance  in 
remainder  or  reversion;  and  an  incumbent  may  pi-ay  in  aid  of  the  patron  and 
ordinary:  that  is,  that  they  shall  be  joined  in  the  action,  and  help  to  defend 
the  title.  Vimcher  also  is  the  calling  in  of  some  person  to  answer  the  action, 
that  hath  warranted  the  title  to  the  tenant  or  defendant.  This  we  still  make 
use  of  in  the  form  of  common  recoveries  (t)  which  are  grounded  on  a  writ  of 
entry;  a  species  of  action  that  we  may  remember  relies  chiefly  on  the  weak- 
ness of  the  tenant's  title,  who  therefore  vouches  another  person  to  warrant  it. 
If  the  vouchee  appears,  he  is  made  defendant  instead  of  the  voucher:  but,  if 
he  afterward  makes  default,  recovery  shall  be  had  against  the  original  defend- 
ant; and  he  shall  recover  over  an  equivalent  in  value  against  the  deficient 
vouchee.  In  assizes,  indeed,  where  the  principal  question  is,  whether  the  de- 
mandant or  his  ancestors  were  or  were  not  in  possession  till  the  ouster  hap- 
pened, and  the  title  of  the  tenant  is  little  (if  at  all)  discussed,  there  no  voucher 
IS  allowed;  but  the  tenant  may  bring  a  writ  of  warrantia  chartm  against  the 
warrantor,  to  oompel  him  to  assist  him  with  a  good  plea  or  defence,  or  else  to 
render  damages  and  the  value  of  the  land,  if  recovered  against  the  tenant.  {J) 
,  In  many  real  actions  also,  {k)  brought  by  or  against  an  infant  under  the  age 
of  twenty-one  years,  and  also  in  actions  of  debt  brought  against  him,  as  heir 
to  any  deceased  ancestor,  either  party  may  suggest  the  nonage  of  the  infant, 
and  pray  that  the  proceedings  may  be  deferred  till  his  full  age;  or  (in  our  legal 
phrase)  that  the  infant  may  have  his  age,  and  that  tht  parol  may  demur ^  (11) 
that  is,  that  the  pleadings  may  be  stayed:  and  then  they  shall  not  proceed  till 
his  full  age,  unless  it  be  apparent-that  he  cannot  be  prejudiced  thereby.  (Q 
But,  by  the  statutes  of  WestuL  1,  3  Edw.  I,  c.  46,  and  of  Gloucester,  6  Edw. 
I,  c.  2,  in  writs  of  entry  eur  disseisin  in  some  particular  cases,  and  in  actions 
auncestral  brought  by  ''an  infant,  the  parol  shall  not  demur:  otherwise  r^o^.i 
be  might  be  deforced  of  his  whole  property,  and  even  want  of  main-  L  ^^^J 
tenance  till  he  came  of  age.  So  likewise  in  a  writ  of  dower  the  heir  shall  not 
have  his  age;  for  it  is  necessary  that  the  widow's  claim  be  immediately  deter- 
mined, else  she  may  want  a  present  subsistence,  (m)  Nor  shall  an  infant 
patron  have  it  in  a  quare  impedit,  (n)  since  the  law  holds  it  necessary  and 
expedient  that  the  church  be  immediately  filled. 

When  these  proceedings  are  over,  the  defendant  must  then  put  in  his  excuse 
or  plea.    Pleas  are  of  two  sorts;  dilatory  pleas,  and  pleas  to  the  action.  Dilatory 

(M  Matt.  T.  tSw     ,     (\)  Appendix,  Na  HI,  1 6.         (A  Book  n.  Appendix,  No.  V,  |  flL         (i)  F.  N.  a  Ul 
Ck)D7«r,187.  (I)  Finch.  L.  860.  (m)  1  RoU.  Abr.  187.  (n)JMd.  18& 

(10)  Oyer  of  the  original  writ  cannot  now  be  had.    8ce  note  2  supra.    As  to  thb  practioe 
on  demand  of  oyer  where  allowed,  see  1  Tidd  Pr.,  586;  1  Chitty  PI.,  429,  and  notes. 

(11)  Bnt  now  the  parol  may  not  demur  in  actions,  suits  or  other  proceedings  against 
Infants. 
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fdeM  are  siioh  m  tend  merely  to  delay  or  put  off  the  Buit,  by  questioning  the 
propriety  of  the  remedy,  rather  than  by  denyin^^  the  injury;  pleas  to  the  action 
are  sach  as  dispute  the  yery  cause  of  suit.  The  former  cannot  be  pleaded 
after  a  general  imparlance,  which  is  an  acknowledgment  of  the  propriety  of 
the  action.  For  imparlances  are  either  gweral^  of  which  we  naye  before 
spoken,  and  which  are  granted  of  course;  or  $peeial^  with  a  saying  of  all  ex- 
ceptions to  the  writ  or  count,  which  may  be  gpranted  by  the  prothonotary;  or 
the^  may  be  still  mare  special^  with  a  saying  of  all  exceptions  whatsoeyer 
which  are  granted  at  the  discretion  of  the  court,  (o) 

1.  Dilatory  pleas  are,  1.  To  the  jurUduAi<m  of  the  court:  alleging,  that  it 
ought  not  to  hold  plea  of  this  injury,  it  arising  in  Wales  or  beyond  sea;  or 
because  the  land  in  question  is  of  ancient  demesne,  and  ought  only  to  be  de> 
manded  in  the  lord's  court,  Ac.  2.  The  disability  of  the  plaintiff,  by  reason 
whereof  he  is  incapable  to  commence  or  continue  the  suit;  as,  that  he  is  an 
alien  enemy,  outlawed,  excommunicated,  attainted  of  treason  or  felony,  under 
a  prcBmunirey  ;iot  in  rerum  natura  (being  only  a  fictitious  person),  an  infant,  a 
feme-coyert,  or  a  monk  professed.  (12)  8.  In  abcUemeni,  which  abatement  is 
r  *QQoi  either  of  the  *writ  or  the  count,  for  some  defect  in  one  of  them;  as  by 
^  ^  misnaming  the  defendant,  which  is  called  a  misnomer;  giving  him  a 
wrong  addition,  as  esquire  instead  of  knight;  or  other  want  of  form  in  any 
material  respect.  (13)  Or,  it  may  be,  that  the  plaintiff  is  dead;  for  the  death 
of  either  party  is  at  once  an  abatement  of  the  suit  (14)  And  in  actions  merely 
personal,  arising  ex  delictOf  for  wrongs  actually  done  or  committed  by  the  de- 
fendant, as  trespass,  battery,  and  slander,  the  rale  is  tha,t  actio  personalis  mari- 
tur  cum  persona;  {p)  and  it  neyer  shall  be  revived  either  by  or  against  the 
executors  or  other  representatives.  For  neither  the  executors  of  the  plaintiff 
have  received,  nor  those  of  the  defendant  have  committed,  in  their  own  per- 
sonal capacity,  any  manner  of  wrong  or  injury.  (15)     But  in  adtions  arising  «e 

(o)  IS  Mod.  689.  (p)4  Inst  81ft. 

(13)  In  dilatory  pleas  the  greatest  precision  and  certainty  are  reguired.  They  are  not  fa- 
vored, and  the  least  defect  is  fatal.  Qould,  Pleading,  ch.  V,  sec.  oO.  Abatement  of  a  writ 
or  plaint  is  when  for  any  default  the  defendant  prays  that  the  writ  or  plaint  do  abate,  that 
is,  cease  against  him  for  that  time.  Com.  Dig.,  Abatement  B.  The  plea  in  abatement 
should  tend  to  show  not  that  tiie  plaintiff  can  never  maintain  any  action,  but  that  he  can 
not  niaintoin  tbat  particular  action;  it  should  give  the  plaintiff  a  better  writ.  £lam  v. 
Stevens.  4  T.  li.,  224;  Steel  v.  Farrel,  14  S.  and  U.,  879;  Bteph.  PI.,  49.  As  to  what  mat- 
ters may  be  pleaded  either  in  bar  or  abatement,  see  Bac.  Abr.  Abatement,  K. 

Beside  tlie  pleas  to  inability  mentioned  in  the  text,  the  defendant,  if  a  married  wo- 
man may  plead  her  coverture  m  abatement  if  sued  alone  when  the  husband  should  be  Joined; 
namely,  for  a  liability  on  contract  accruing  before  coverture,  or  for  a  tort  committed  be- 
fore or  after  marriage.  1  Chit.  PI.,  449.  If  the  liability  on  contract  accrued  after  marriage, 
the  coverture  must  be  pleaded  in  bar.  Steel  v.  Farrel,  14  S  and  R.,  879.  But  the  marriage 
of  a  feme  sole  ponding  suit  against  her  cannot  be  pleaded.    Crockett  v.  Ross,  6  Me.,  443. 

(13)  Pleas  in  abatement  of  the  writ  are  now  obsolete  in  the  English  practice. 

(14)  By  the  procedure  act  of  1852  the  legal  representative  of  the  deceased  party  may  con- 
tinue the  suit  after  suggesting  the  death  of  record ;  so  may  a  surviving  plaintiff  in  a  proper  case. 

The  pendency  of  another  action  may  be  cause  for  the  abatement.of  a  suit  The  action 
must  have  been  previously  commenced  and  be  still  pending  between  the  same  parties  for 
the  same  cause  of  action.  Buffum  v.  Tilton,  17 Pick.,  610;  Humphries  v.  Dawson,  38  Ala., 
199;  Prosser  v.  Chapman.  29  Conn.,  616;  Adams  v.  Gardiner,  13  B.  Monr.,  197.  The  proceed- 
ings must  be  substantially  identical.  A  suit  in  penonam  at  common  law  will  not  lis  abated 
by  the  pendency  of  a  prior  suit  in  rem  in  admiralty.  Granger  v.  Circuit  Judge,  27  Mich.» 
406.  The  flr<  action  must  be  in  a  court  of  competent  jurisdiction :  Rood  v.  Eslava,  17 
Ala. ,  430 ;  and  must  be  capable  of  an  effectual  result.  Quinebaug  Bank  v.  Tarboz,  20  Conn. , 
.610.  If  the  cause  is  pending  in  a  foreign  country  or  another  state,  the  second  suit  will  nol 
be  abated.  Humphries  v.  Dawson,  88  Ala.,  199;  Long  v.  Marsh,  2  Cliff.,  811.  See  Earl  v. 
Ravmond,  4  McLean,  238. 

(16)  By  statute  3  and  4  Wm.  IV,  this  has  been  changed,  so  that  under  certain  circumstancss 
the  executor  or  administrator  of  a  deceased  person  mav,  within  a  civen  time  after  the 
death,  brinr  an  action  for  trespass  to  the  real  property  of  the  deceased,  and  a  like  action 
may  be  muntained  against  such  representative  for  trespass  committed  by  the  deceased 
within  a  limited  time  before  his  death. 
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-eaniraettij  hj  breach  of  promise  and  the  like,  where  the  right  descends  to  the 
representatives  of  the  plaintijff,  and  those  of  the  defendant  have  assets  to  an- 
swer the  demand,  thongh  the  suits  shall  abate  by  the  death  of  the  parties,  vet 
they  may  be  revived  against  or  by  the  executors:  {q)  being  indeed  rather 
actions  against  the  property  than  the  person,  in  which  the  executors  have  now 
the  same  interest  that  their  testator  had  before. 

These  pleas  to  the  jurisdiction,  to  the  disability,  or  in  abatement,  were  for- 
merly very  often  used  as  mere  dilatory  pleas,  without  any  foundation  of  truth, 
and  calculated  only  for  delay;  but  now  by  statute  4  and  5  Ann.  c.  16,  no  dila- 
tory plea  is  to  be  admitted,  without  affiaavit  made  of  the  truth  thereof,  or 
some  probable  matter  shown  to  the  court  to  induce  them  to  believe  it  true. 
And  with  respect  to  the  pleas  themselves,  it  is  a  rule,  that  no  exception  shall 
be  admitted  against  a  declaration  or  writ,  unless  the  defendant  will  in  the  same 
plea  give  the  plaintiff  a  better;  (r)  that  is,  show  him  how  it  might  be  amended, 
that  there  may  not  be  two  objections  upon  the  same  account.  Neither,  by 
statute  8  and  9  Wm.  Ill,  c.  31,  shall  any  plea  in  abatement  be  admitted  in  any 
euit  for  partition  of  lands;  nor  shall  the  same  be  abated  by  reason  of  the  death 
of  any  tenant. 

*A11  pleas  to  the  jurisdiction  conclude  to  the  cognizance  of  the  court:  r«oosl 
praying  "judgment,  whether  the  court  will  have  further  cognizance  of  ^  ■» 
the  suit;"  pleas  to  the  disability  conclude  to  the  person;  by  praying  ^'judg- 
ment, if  the  said  A,  the  plaintiff,  ought  to  be  answered;"  and  pleas  m  abate- 
ment (when  the  suit  is  Jby  original)  conclude  to  the  writer  declaration;  by 
praying  ^'judgment  of  the  writ,  or  declaration,  and  that  the  same  may  be 
quashed,"  cassetur^  made  void  or  abated;  but,  if  the  action  be  by  bill,  the 
plea  must  pray  ''judgment  of  the  bill,"  and  not  of  the  declaration;  the  bill 
beinff  here  the  original,  and  the  declaration  only  a  copy  of  the  bill. 

Wnen  these  dilatory  pleas  are  allowed,  the  cause  is  either  dismissed  from 
that  jurisdiction;  or  the  plaintiff  is  stayed  till  his  disability  be  removed;  or  he 
is  obliged  to  sue  out  a  new  writ,  by  leave  obtained  from  the  court:  («)  or  to 
amend  and  new  frame  his  declaration.  But  when  on  the  other  hand  they  are 
overruled  as  frivolous,  the  defendant  has  judgment  of  respondeat  ouster^  or  to 
<inswer  over  in  some  better  manner.    It  is  then  incumbent  on  him  to  plead. 

2.  A  plea  to  the  action  ;  that  is,  to  answer  to  the  merits  of  the  complaint. 
This  is  done  by  confessing  or  denying  it. 

A  confession  of  the  whole  complaint  is  not  very  usual,  for  then  the  defend- 
ant would  probably  end  the  matter  sooner;  or  not  plead  at  all,  but  suffer  judg- 
ment to  go  by  default.  Yet  sometimes,  after  tender  and  refusal  of  a  debt,  if 
the  creditor  harasses  his  debtor  with  an  action,  it  then  becomes  necessary  for 
the  defendant  to  acknowledge  the  debt,  and  plead  the  tender;  adding,  that  he 
has  always  been  ready,  tout  temps  prists  and  is  still  ready,  uncore  prists  to  dis- 
charge it:  for  a  tender  by  the  debtor  and  refusal  by  the  creditor,  will  in  all 
cases  discharge  the  costs  \t)  but  not  the  debt  itself;  though  in  some  particular 
•cases  the  creditor  will  totally  lose  his  money,  {u)  (16)  ♦But  frequently  [-♦oaii 
the  defendant  confesses  one  part  of  the  complaint  (by  a  cognovit  actio-  *•        J 

(9)  March.  14.  (r)  BrownL  189.  («)  Od.  Entr.  871.  (0  1  Ventr.  SI. 

(u;LUt.§83S.    Oo.  UttaOQ 

(10)  A  tender  mav  be  made  in  all  cases  where  the  demand  is  in  the  nature  of  a  debt, 
where  the  sum  due  is  either  certain  or  is  capable  of  being  made  certain  by  mere  computa- 
tion; but  is  not  allowed  where  the  action  is  for  unliquidated  damages,  the  amount  of  which 
is  to  be  determined  by  the  discretion  of  a  jury:  Orcen  v.  Shurtliff,  19  Vt.,  592;  Dearie  v. 
Barrett,  2  A.  and  E.,  82;  though  it  seems  by  the  latter  case  that  a  tender  is  allowed  to  be 
pleaded  to  a  count  on  a  quantum  meruit. 

**  In  actions  of  debt  or  assumpsit,  the  principle  of  the  plea  of  tender  "*  *  *  is  that  the 
defendant  has  been  always  ready  {Iovjoutb  priet)  to  perform  entirely  the  contract  on  which  the 
action  is  founded,  and  that  he  aid  perform  it  as  far  as  he  was  able  by  tendering  the  requisite 
money,  and  the  plaintiff  himself  precluded  a  complete  performance  by  refusmg  to  receiye 
it"    •    •    «    •     *'  As  in  ordinary  cases  the  debt  is  not  discharged  by  tender  and  refusal. 

Vol.  XL— 22  109 


U04  Pleadings  in  Suits  at  Law.  [Book  IIL 

^nem  in  respect  thereof),  and  traverses  or  denies  the  rest:  in  order  to  avoid  the 
expense  of  carrying  that'  part  to  a  formal  trial,  which  he  has  no  ground  to 
litigate.  A  species  of  this  sort  of  confession  is  the  payment  of  money  into 
court:  (v)  which  is  for  the  most  part  necessary  upon  pleading  a  tender,  and  is 
itself  a  kind  of  tender  to  the  plaintiff;  by  paying  into  the  hands  of  the  proper 
officer  of  the  court  as  much  as  the  defendant  acknowledges  to  be  due,  together 
with  the  costs  hitherto  incurred,  in  order  to  prevent  the  expense  of  any  farther 

(v)8t7l.PrftCt.B«ff.  (edit  1657)  901.    2  Keb.  fi66.    Balk.  QgOi 

the  plea  must  not  onlv  go  on  to  allege  that  the  defendant  is  still  ready  {uneore  prut),  but 
must  be  accompanied  by  a  profert  in  euria  of  the  money  tendered.  If  the  defendant  can 
maintain  this  plea,  although  he  will  not  thereby  bar  the  debt,  for  that  would  be  inconsistent 
with  the  uneore  vrist  and  profert  in  euria,  yet  he  will  answer  the  action  in  the  sense  that  he 
will  recover  juagment  for  his  costs  of  defense  against  the  plaintiff."  Dixon  v.  Clark,  6 
C.  B.,  863.  The  plea  of  tender  admits  the  cause  of  action:  Bennett  v.  Francis,  2  B.  and 
P.,  650;  Cox  y.  Brain,  8  Taunt.,  95;  but  if  the  tender  is  proved,  and  the  money  is  brought 
into  court,  it  stops  interest  on  the  amount  due,  and  plaintiff  loses  costs.    Cornell  r.  Green, 

10  8.  and  R.,  14;  Hunter  v.  Le  Conte,  6  Cow.,  728;  Raymond  v.  Beamard,  12  Johns., 
274.  A  tender  does  not  extinguish  the  debt,  but  bars  the  claim  to  damages,  interest  and 
costs.  Curtiss  ▼.  Greenbanks,  24  Vt,  586;  which  see  for  the  rule  as  to  the  effect  of  a  ten- 
der of  chattels.  An  absolute  tender  and  refusal  will  operate  to  discharge  a  mortgage  lien, 
though  not  to  cancel  the  debt;  and  this,  too,  though  the  tender  be  not  kept  good:  Potts  v. 
Plaisted.  80  Mich.,  149;  Kortright  v.  Cady,  21  K.  Y..  848;  Sager  t.  Tupper,  85  Mich.,  184; 
but  if  the  refusal  be  not  absolute  nor  unreasonable  under  the  circtimstances,  the  lien  will 
not  be  discharged.    Waldron  v.  Murphy,  40  Mich.,  668. 

But,  besides,  the  averment  of  readiness  to  perform,  the  plea  should  aver  an  actual  per- 
formance of  the  entire  contract  on  the  part  of  the  defendant  as  far  as  the  plaintiff  would 
allow.  If  the  money  is  to  be  paid  on  a  future  day  certain,  the  plea  must  allege  a  tender  on  the 
very  day.  A  plea  defective  in  this  respect  cannot  bo  remedied  by  resorting  to  the  previous 
averment  of  tot^oura  priitt,  and  a  plea  by  the  maker  of  a  note  of  a  tender  after  the  day  the 
note  falls  due  is  bad,  though  it  be  made  before  action  and  includes  interest  up  to  the  date 
of  the  tender.  Dixon  v.  Clark,  5  C.  B.,  868.  That  the  tender  must  be  made  on  the  exact 
day  when  the  debt  falls  due,  and  that,  at  common  law,  tender  after  that  day  and  before 
action  is  bad,  see  also  Hume  v.  Peploe,  8  East,  168;  Poole  v.  Tumbridge,  2  M.  and  W., 
228;  Dewey  v.  Humphrey,  5  Pick.,  187;  City  Bank  v.  Cutter,  8  Pick.,  414.  The  tender 
may  be  made  up  to  the  uttermost  convenient  time  of  the  proper  day.  As  to  what  is  a 
reasonable  time  of  the  day  for  this  purpose,  see  Startup  v.  MclJonald,  6  M.  and  G.,  598. 
Unless  some  place  is  fixed  by  the  contract  for  the  payment  of  the  debt,  the  debtor  must 
seek  his  creditor  wherever  he  may  be  within  the  state,  in  order  to  make  a  tender.  King  v. 
Finch,  60  Ind.,  420;  Luttell  v.  Nichols,  Hardin,  66. 

A  tender  may  be  made  by  an  agent:  Read  v.  Goldring,  2  M.  and  S. ,  86;  not  by  a  stranger — 
one  who  has  no  authority  or  interest  in  the  matter.  Mahler  v.  Newbaur,  82  Cal.,  168. 
Tender  may  be  made  to  an  authorized  agent  of  the  creditor,  as  well  as  to  the  creditor  in 
person,  not  to  a  mere  servant  Eirton  v.  Braithwaite,  1  M.  and  W.,  810;  Einff  v.  Finch, 
60  Ind.,  420;  Thurber  v.  Jewett,  8  Mich.,  295.  Where  several  persons  have  a  Joint  demand 
against  a  debtor,  he  may,  by  offering  the  money  to  one  of  them,  make  a  good  tender  to  all. 
Douglas  V.  Patrick,  8  T.  R,  688;  Beebe  v.  Enapp,  28  Mich.,  58. 

The  whole  amount  due  must  be  tendered:  Read  v.  Goldring,  2  M.  and  8.,  86;  at  the  peril 
of  the  person  tendering.  Boyden  v.  Moore,  6  Mass.,  865.  Tender  of  less  than  tiie  amount 
due,  though  made  in  good  faith  and  under  misapprehension  of  the  amount  due,  is  not  suffi- 
cient Helphrey  v.  lUilroad  Co.,  29  Iowa,  480.  The  plea  of  tender  must  allege  the  tender 
of  ttie  whole  sum  due  on  the  contract,  for  a  tender  of  a  part  of  it  only  is  no  averment  that 
the  defendant  performed  the  whole  contract  as  far  as  tbe  plaintiff  would  allow.  Dixon  v. 
Clark,  5  C.  B.,  863.  A  man  may  tender  too  much,  though  a  tender  of  too  little  is  bad. 
Astley  V.  Reynolds,  2  Stra..  916.  If  one  tenders  more  than  the  amount  he  admits  to  be 
due,  and  the  creditor  does  not  object  on  the  ground  that  he  has  no  change,  but  because  the 
amount  is  too  small,  or  some  other  collateral  reason,  it  is  a  ^ood  tender.  Cadman  v.  Lub- 
bock, 6  D.  and  R,  289;  Patterson  v.  Cox,  25  Ind.,  261.  But  if  a  larger  sum  than  is  admitted 
to  be  due  is  tendered  and  change  demanded,  it  is  not  a  good  tender  if  objected  to,  because 
of  the  need  of  making  change.    Robinson  v.  Cooke,  6  Taunt.,  836. 

There  must  be  an  actual  offer  of  the  money  or  a  dispensation  of  the  offer  by  the  creditor. 

11  the  debtor  has  it  ready  and  offers  to  pay  it,  and  the  creditor  dispense  with  the  produo- 
tion  of  it  or  do  anything  which  is  equivalent  to  it,  it  is  a  good  tender.  Thomas  v.  Evans, 
10  East,  101;  Brown  v.  Gil  more,  8  Me.,  107.  It  ought  to  appear  that  the  money  is  at  hand 
and  is  capable  of  immediate  delivery.  Glasscott  v.  Day,  5  Esp.,  48;  Breed  v.  Hurd,  6 
Pick.,  856.  The  production  of  the  money  and  actual  offer  of  it  to  the  creditor  is  dispensed 
with,  if  the  party  is  ready  and  willing  to  pay  it  and  is  about  to  produce  it,  but  is  prevented 
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proceedings.  This  may  be  done  upon  what  is  called  a  motion  /  which  is  an 
occasional  application  to  the  court  by  the  parties  or  their  counsel,  in  order  to 
obtain  some  rule  or  order  of  court,  which  becomes  necessary  in  the  progress  of 
a  cause;  and  it  is  usually  grounded  upon  an  affidavit  (the  perfect  tense  of  the 
Terb  affido)y  being  a  voluntary  oath  before  some  judge  or  officer  of  the  court, 
to  eyince  the  truth  of  certain  facts,  upon  which  the  motion  is  grounded:  though 
no  such  affidavit  is  necessary  for  payment  of  money  into  court.  (17)  If  after 
the  money  paid  in  the  plaintiff  proceeds  in  his  suit,  it  is  at  his  own  peril:  for, 
if  he  does  not  prove  more  due  than  is  so  paid  into  court,  he  shall  be  nonsuited 
and  pay  the  defendant  costs;  but  he  shall  still  have  the  money  so  paid  in,  for 
that  the  defendant  has  acknowledged  to  be  his  due.  (18)  In  the  French  law 
the  rule  of  practice  is  grounded  upon  principles  somewhat  similar  to  this;  for 
there,  if  a  person  be  sued  for  more  than  he  owes,  yet  he  loses  his  cause  if  he 

from  80  doing  by  a  declaration  on  the  part  of  the  creditor  that  he  will  not  or  cannot  receiye 
it  Hazard  ▼.  Loring.  10  Cush.,  207.  Tender  is  a  production  and  manual  offer  of  the 
money,  and  requires  that  it  should  be  counted  down.  Held,  that  it  was  no  tender  when  a 
person  had  money  in  his  pocket  and  said  it  was  ready,  unless  the  creditor  dispensed  with 
Us  production.    Bakeman  y.  Pooler,  16  Wend.,  637. 

Th»  money  must  be  lawful  money  of  the  place  where  it  is  tendered.  Wade's  Case,  6 
Bep.,  114;  Banky  Howard,  18  Mass.,  385;  Waldron  y.  Murphy,  40  Mich.,  668.  But  a 
tender  in  money  which  is  not  a  legal  tender  is  good  if  the  creditor  places  his  refusal  to  re- 
oeiye  the  money  on  other  grounds,  or  makes  no  objection  on  that  express  ground.  Curtiss 
y.  Oreenhanks,  24  Yt.,  536.    And  see  Beebe  y.  Knapp,  28  Mich.,  53. 

A  tender  must  in  general  be  unconditionaL  Cothran  y.  Scanlon,  84  Ga ,  555.  At  any 
rate  the  condition  must  not  be  one  on  which  the  debtor  has  no  right  to  insist.  Beyans  y. 
Rees,  5  M.  and  W.,  806;  Brink  y.  Freofl,  40  Mich.,  610.  It  is  not  in  the  nature  of  a  ten- 
der to  make  conditions,  terms  or  qualifications,  but  siniply  to  pay  the  sum  tendered  as  an 
admitted  4ebt.  Hence  a  demand  of  a  receipt  in  full  on  a  tender  yitiates  the  tender.  Wood 
T.  Hitchcock,  20  Wend.,  47;  Glasscott  y.  Day,  5  Esp.,  48;  Thayer  y.  Brackett,  12  Mass., 
460.  So  an  offer  to  pay  by  a  mortgagor  conditioned  upon  the  execution  of  a  release,  which 
the  creditor  was  under  no  legal  obligation  to  execute,  is  not  a  good  tender.  Loring  y. 
Cooke,  8  Pick.,  48.  But  if  the  condition  be  one  on  which,  by  the  terms  of  the  contract, 
the  debtor  has  a  right  to  insist,  and  to  which  the  creditor  has  no  right  to  object,  insisting 
upon  the  performance  of  such  a  condition  does  not  yitiate  the  tender.  Wheel ock  y.  Tanner, 
89  N.  Y.,  481.  A  tender  upon  condition  that  negotiable  commercial  paper  shall  be  giyen 
up  is  good,  "because  such  paper  might  be  put  in  circulation  after  pajrment  and  innocent 
parties  become  liable;  not  so,  howeyer,  with  non-commercial  paper;  after  payment  by  the 
maker  it  becomes  harmless  as  against  him  whereyer  it  may  go."  Story  y.  Krewson,  55 
Ind.,  897.  One  may  make  a  tender  and  add  that  it  is  done  under  protest.  This  creates  no 
condition  and  ayoids  admitting  the  Justice  of  the  claim.  Scott  y.  Ry.  Co.,  L.  R.,  1  C.  P., 
696. 

A  tender  must  be  kept  good,  that  is,  the  person  tendering  must  be  ready  at  all  times  to 
pay  the  debt  in  current  money  when  requested.  Curtiss  y.  Qreenbanks,  24  Vt.,  536.  The 
tender  should  be  followed  by  bringing  the  money  into  court  Clark  y.  Mullenix,  11  Ind., 
682;  Webster  y.  Pierce,  35  111.,  158.  "With  respect  to  the  ayerment  of  toujours  prist,  if 
the  plaintiff  can  falsify  it,  he  ayoids  the  plea  altogether.  Therefore,  if  he  can  show  that 
an  entire  performance  of  the  contract  was  demanded  and  refused  at  any  time  when  by  the 
terms  of  it  he  had  a  right  to  make  such  a  demand,  he  will  ayoid  the  plea."  Dixon  y.  Clark, 
6C.  B.,865. 

(17)  By  the  common  law  procedure  act  of  1852,  the  defendant  in  any  action,  except  for 
assault,  battery,  false  imprisonment,  libel,  slander,  malicious  arrest,  malicious  prosecution, 
or  debauching  the  plaintiff's  daughter  or  seryant,  may  pay  into  court,  by  leaye  of  the  court 
or  a  judge,  a  sum  of  money  by  way  of  compensation.  The  statutes  9  and  10  Vic,  c  93, 
and  27  and  28  Vic,  c.  95,  extend  the  right  to  actions  for  compensation  to  the  family  of  a 
person  killed  by  accident,  and  under  statute  6  and  7  Yic.,  c.  96,  a  plea  of  apology  and  pay- 
ment into  court  is  allowed  in  certain  actions  for  libel. 

(18)  Money  may  be  paid  into  court  in  cases  where  a  tender  might  haye  been  effectually 
made,  and  thereupon  the  defendant  may  haye  so  much  of  the  plaintiff's  demand  struck  out 
of  the  declaration ;  and  if  the  plaintiff  d,oes  not  accept  the  money,  he  proceeds  at  his  peril. 
Hallet  y.  East  India  Co.,  2  Burr.,  1120.  The  plaintiff  may  in  any  eyent  have  the  amount 
which  is  paid  in,  as  the  defendant  acknowledges  that  so  much  is  due.  Elliot  y.  Callon,  9 
8alk.,  697.  The  defendant  is  bound  by  the  payment,  and  though  demanded  wronfi;fully,  he 
cannot  recoyer  it  back.  Vaughan  y.  Barnes,  2  B.  and  P.,  8&;  Malcolm  y.  FuTlarton,  3 
T.  R,  645. 
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doth  not  tender  so  much  aa  he  really  does  owe.  (to)  To  this  head  may  also  be 
referred  the  practice  of  what  is  called  a  Bet-ojff^:  whereby  the  defendant  ac- 
knowledges the  justice  of  the  plaintiffs  demand  on  the  one  hand;  bat  on  the 
other  sets  np  a  demand  of  his  own,  to  counterbalance  that  of  the  plaintiff,  either 
in  the  whole  or  in  part :  as  if  the  plaintiff  sues  for  ten  pounds  due  on  a  note 
of  hand,  the  defendant  may  set  off  nine  pounds  due  to  himself  for  merchandise 
sold  to  the  plaintiff,  and  iu  case  he  pleaaa  such  set-off,  must  pay  the  remaining 
r*305l  ^^^^^^^  ^^^  court.  This  answers  *yery  nearly  to  the  compensatio  or 
^  ^  BtoppagCy  of  the  civil  law,  (as)  and  depends  on  the  statutes  2  Geo.  II,  c. 
22,  and  8  Geo.  II,  c.  24,  which  enact,  that  where  there  are  mutual  debts  be- 
tween the  plaintiff  and  defendant,  one  debt  may  be  set  against  the  other,  and 
either  pleaded  in  bar  or  given  in  evidence  upon  the  general  issue  at  the  trial; 
which  shall  operate  as  payment  and  extinguish  so  much  of  the  plaintiff's 

demand.  (19) 

(w)  8p.  L.  K  I,  o.  4.  i0)rr.v^%  1. 

(10)  To  be  the  subject  of  set-off,  the  claims  must  be  mutual  debts  for  the  recovery  of 
which  indebitatus  assumpsit  or  debt  would  lie.  Howlet  v.  Strickland,  Cowp.  66;  Austin 
V.  Feland,  8  Mo.,  809;  Jones  v.  Blair,  67  Ala.,  467.  A  set-off  is  allowed  only  when  the 
suit  is  based  on  a  demand  which  could  itself  be  used  as  a  set-off.  Downer  v.  Eggleston, 
16  Wend.,  61.  If  the  claim  is  one  arising  from  a  tort  there  can  be  no  set-off.  Sapsford  v. 
Fletcher,  4  T.  R,  611;  Canal  Co.  v.  Buckley,  7  T.  R,  86;  Hall's  Appeal,  40  Pa.  St..  409; 
Pulliamr.  Owen,  26  Ala.,  492;  Schweizerv.  Weiker,  6  Rich.,  169;  Mitchell  v  Gibbes,  8 
Bay,  861.  One  tort  cannot  be  set  off  against  another  at  common  law.  Hart  v.  Davis,  21 
Tex.,  411.  Even  if  a  statute  allows  such  set-off,  a  daim  arising  from  tort  cannot  be  set  off 
affainst  one  arising  ez  contractu.  Smith  v.  Printup,  69  Qa.,  610;  Zeigelmueller  v.  Seamer, 
68  Ind.,  488;  Indianapolis,  etc.,  R  R  Co.  v.  Ballard,  22  Ind.,  448;  Dean  v.  Allen,  8  Johns., 
891.  Judgments  may  be  the  subject  of  set-off.  Thus  a  judgment  for  costs  noay  set  off 
against  a  subsequent  judgment  for  damages.  Dennie  v.  Elliott,  2  H.  Bl.,  687.  Where  the 
demands  have  passed  into  judgments  and  each  party  has  an  execution  in  his  own  right 
asainst  another,  the  judgments  are  mutual  debts.  It  is  not  necessary  to  notice  the  grounds 
or  action  on  which  the  judgment  is  founded.  Shaplev  v.  Bellows,  4  N.  H.,  847.  See 
Hutchins  v.  Riddle,  12  N.  H.,  464. 

Set-off  is  wholly  inapplicable  in  actions  for  unliquidated  damages.  Unless  the  claim  de- 
clared on  is  capable  of  being  ascertained  by  calculation  and  is  thus  tlie  subject  of  set-off 
Itself,  no  set-off  can  be  pleaded.  Osbom  v.  Etheridge.  18  Wend.,  889;  Hutchinson  v. 
Reid,  8  Camp.,  819;  SUte  v.  Welsted,  6  Halst,  897;  Smith  v.  Warner,  16  Mich.,  390;  Hard- 
castle  V.  Netherwood,  6  B.  and  Aid.,  98.  A  claim  arising  simply  from  tort,  or  one  foriun- 
Uquidated  damages  cannot  be  used  as  a  set-off.  Hopkins  v.  Mogquire,  86  Me.,  78;  Homas 
V.  McConnell,  8  McLean,  881;  Grimes  v.  Reese,  80  Ga.,  880.  To  be  effectual  as  a  set-off 
the  demand  must  be  a  valid  subsisting  claim  not  barred  by  the  statute  of  limitations  when 
the  suit  is  begun.  Lee  v.  Lee,  81  Ga..  28;  WUliams  v.  Gilchrist,  8  Bibb.,  49;  Taylor  v. 
Gould,  67  Pa.  St,  167;  Mandigo  v.  Mandigo,  26MiCh.,  849;  Chappie  v.  Durston,  1  Or. 
and  J.,  1. 

There  must  be  mutuality  and  reciprocity  in  the  rights  set  off,  and  the  demands  on  the  one 
side  and  on  the  other  must  be  in  the  same  right  Gibbs  v.  Cunningham,  4  Md.,  ch.  822; 
Kinne  v.  New  Haven,  82  Conn.,  210.  No  other  demands  can  be  set  off  than  such  as  are 
mutual,  that  is,  between  the  same  parties  in  the  same  right  In  the  application  of  this  rule 
in  some  cases  the  real  and  not  the  merely  nominal  parties  plaintiff  and  defendant  are  re- 
garded. Goodwin  y.  Richardson,  44  N.  H.,  126.  The  debtor  on  one  side  must  be  the 
same  as  the  creditor  on  the  other,  either  as  the  nominal  or  real  party  in  interest.  Hendricks 
V.  Toole,  29  Mich.,  840.  If  executors  sue  for  a  debt  arising  after  the  death  of  their  testator, 
the  defendant  cannot  set  off  a  debt  due  from  the  testator.  Shi  pman  v.  Thompson,  Willes, 
108 ;  Shaw  v.  Gookln.  7  N.  H. ,  16 ;  Dale  v.  Cooke,  4  Johns.  Ch.  11 .  Pnr  v.  Evans,  8  Wend., 
630.  If  executors  sue  on  a  claim  due  their  testator  in  his  lifetime,  the  defendant  cannot 
set  off  claims  against  the  plaintiffs  accruing  since  the  death.  Houston  v.  Robertsoh,  4 
Camp.,  842.  Where  an  aaministrator  as  such  sued  for  a  debt  due  after  the  death  of  the 
intestate,  it  was  held  that  the  defendant  could  not  set-off  a  debt  due  him  from  the  Intestate 
while  alive,  as  it  was  necessary  that  the  debts  should  have  originally  existed  between  the 
two  living  parties.  Watts  v.  Kees,  9  Exch.,  696;  11  Exch.,  410.  But  to  an  action  by  an 
administrator  on  a  claim  arising  during  the  intestate's  life,  the  defendant  was  allowed  to 
plead  as  set-off  a  payment  by  himself  of  a  bond  on  which  he  was  surety  for  the  intestate. 
Bucher  v.  Dorsheimer,  7  S.  and  R.,  9.  In  general  it  is  not  allowed  to  set  off  against  an 
individual  debt  a  demand  arising  to  a  person  in  a  representative  capacity,  or  vice  versa, 
Snow  T.  Conant,  8  Yt,  801;  Stickncy  v.  Clement,  7  Gray,  170;  Thomas  v.  Hopper,  6  Ala., 
442;  Crabtree  v.  Cleatt,  22  Ala. ,  181.    So  where  an  administrator  sues  in  his  own  right,  the 
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Pleas  that  totally  deny  the  cause  of  complaint,  are  either  the  general  issuey 
or  a  special  plea,  in  bar. 

1.  The  general  issae,  or  general  plea,  is  what  traverses,  thwarts,  and  denies 
at  once  the  whole  declaration;  without  offering  any  special  matter  whereby  to 
evade  it.  As  in  trespass,  either  invi  et  armie  or  on  the  case,  non  etUpabilis^ 
not  guilty;  (y)  in  debt  upon  contract,  nihil  dsbet^  he  owes  nothing;  in  debt  on 

df  )  Appendix,  Na  n,  1 4. 

defendftut  cannot  set  off  a  debt  due  him  from  the  intestate  in  his  life-time.    Qrew  v.  Bur. 
ditt,  9  Piclc,  265;  Wolfsberger  v.  Bucher,  10  8.  and  R,  10. 

In  an  action  aj^inst  two  jointly,  the  individual  claim  of  one  defendant  against  the  plain- 
tiff cannot  beset  off  unless  the  other  defendant  is  a  mere  surety.  Woods  v.  Carlisle,  6  N. 
H.,  27;  Ross  v.  Eiught,  4  K.  H.,  286;  Banks  v.  Pike.  16  Me.,  268.  In  j^neral  Joint  de- 
mands cannot  be  set  off  against  several  demands,  nor  separate  debts  against  joint  debts. 
Howe  V.  Sheppard,  2  Sumn.,  409;  Jackson  y.  Robinson,  3  Mason,  138;  Bebb  v.  Saunders, 
8  Bibb,  86;  Mill  burn  y.  Quyther,  8  Oill,  92;  Heckenkemper  v.  Dingwehrs,  82  111.,  538; 
Sager  y.  Tupper,  88  Mich.,  258.  So  in  a  suit  for  an  indiyiaual  debt,  the  defendant  cannot 
set  off  a  claim  against  a  firm  of  which  the  plaintiff  was  formerly  a  member.  McDowell  y. 
l^son,  14  a  and  R,  800;  Wilson  y.  Eeedy,  8  QUI,  195;  Warren  y.  Wells.  1  Met,  80. 
Against  a  claim  by  partners  jointly  the  defendant  cannot  set  off  a  debt  due  him  from  one 
of  the  firm  iudiyidually,  nor  m  a  suit  against  one  partner  indlyidually,  can  a  claim  against 
the  plaintiff  owned  by  the  firm  be  set  off.  Ross  y.  Pearson,  21  Ala.,  478;  Jones  y.  Blair, 
57  Ala.,  467. 

A  surViying  partner  to  whom  all  right  of  action  suryiyes  can  set  off  a  debt  to  him  indi- 
yidually  in  an  action  brought  against  him  as  such  suryiying  partner  for  the  recoyery  of  a 
debt  due  from  the  partnership.  Johnson  y.  Kaiser,  40  N.  J.,  286.  A  debt  due  from  the 
plaintiff  as  sunriying  partner  to  the  defendant  can  be  set  off  by  the  latter  against  a  demand 
which  the  plaintiff  has  as  an  indiyidual.  French  y.  Andrade,  6  T.  R,  582.  So  a  debt  due 
the  defendant  as  suryiying  partner  may  be  set  off  against  a  demand  upon  him  in  his  own 
right     Stipper  y.  Stidstone,  5  T.  R.,  493. 

If  goods  are  bought  from  an  agent  known  to  be  such,  in  an  action  by  the  principal  for 
the  price  a  debt  due  defendant  from  the  agent  cannot  be  set  off.  Browne  y.  Robinson,  2 
Caines  Caa..  341.  So  if  an  a^ent  be  appointed  to  collect  a  debt,  the  debtor'  cannot  set 
off  against  the  debt  due  the  prmcipal  a  debt  due  him  from  the  agent.  Wilson  y.  Codman, 
8  Cranch,  193.  Where  a  principal  permits  an  agent  to  sell  as  apparent  principal,  and  after- 
wards interyenes,  the  buyer,  is  entitled  to  be  placed  in  the  same  position  at  the  time  of  the 
disclosure  of  the  real  principal  as  if  the  agent  had  been  the  real  contracting  party,  and  is 
entitled  to  the  same  defense.  In  such  case  the  defendant  mi^  set  off  a  claim  against  the 
agent  Isberg  y.  Bowden,  8  Ezch.,  852;  George  y.  Claggett,  7  T.  R.,  859;  Carr  y.  Hinch- 
1&,  4  B.  and  C,  547. 

That  in  an  action  by  a  trustee  a  debt  due  the  defendant  from  the  eesiuique  trtui  may  be 
set  off,  see  Sheldon  y.  Kendall,  7  Cush.,  217;  Campbell  y.  Hamilton,  4  Wash.  C.  C,  92; 
Goodwin  y.  Richardson,  44  N.  H.,  125;  contra  Wheeler  y.  Raymond,  5  Cow.,  281. 

The  claim  to  be  set  off  must  have  been  a  subsisting  right  of  action  in  the  defendant,  a 
debt  due  and  demandable,  when  the  suit  was  brought.  The  debt  must  haye  arisen  before 
the  action:  it  is  not  enough  if  before  plea  pleaded  merely.  Eyans  y.  Prosser,  8  T.  R.,  186; 
Richards  y.  James,  2  Exch.,  471;  Morrison  y.  Moreland.  15  S.  and  R,  61;  Carpenter  y. 
Butterfield,  8  Johns.  Cas.,  145;  Bank  y.  Chapman,  19  Johns.,  822;  Hardy  y.  Coons.  21  N. 
H.,  856;  Martin  y.  Kunzmueller,  87  N.  Y.,  896;  Houghton  y.  Houghton,  87  Me.,  72; 
Henry  y.  Butler,  82  Conn.,  140. 

By  many  of  the  state  statutes  if  the  setoff  proye  greater  than  the  plaintiff's  claim,  the  de- 
fendant may  haye  judgment  for  the  balance.  Good  y.  Good,  9  Watts,  567.  Under  the 
English  statutes  this  could  not  be  done.  Hennell  y.  Fairlamb,  8  Esp.,  104.  These  state 
statutes,  though  based  on  the  English  enactments  yary  from  one  another,  and  should  be 
referred  to  to  determine  the  right  to  set  off  in  any  particular  state,  and  the  proper  method 
of  pleading  it 

JtecoupmerU, — Whereyer  by  a  contract  mutual  duties  and  obligations  are  laid  upon  two 
parties,  and  one  sues  for  a  breach  by  the  other,  the  defendant  may  meet  the  demand  by  a 
counterclaim  for  a  breach  of  duty  by  the  plaintiff.  This  is  called  reeovpment.  2  Pars, 
on  Con.  247.  It  differs  from  set-off,  in  that  the  damages  recouped  must  grow  out  of  a 
breach  of  the  same  contract  on  which  suit  is  brought:  Batterman  y.  Pierce,  8  Hill,  171; 
Stow  y.  Tar  wood,  14  111.,  424;  also  in  that  the  damages  may  be  unliquidated,  and  the  de- 
fense may  be  made  in  cases  of  tort,  proyided  the  tort  springs  from  the  yiolation  of  con- 
tract    Stow  y.  Yarwood.  ntpra. 

If  the  defendant's  damages  exceed  the  claim  established  by  the  plaintiff,  the  action  will 
thereby  be  defeated,  but  the  defendant  cannot  have  judgment  for  the  excess.  Britton  t. 
Tuner*  6  K.  H.,  481;  War&y.  FeUers,  8  Mich.,  28L 
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bond,  non  eat  fcustum^  it  is  not  bis  deed;  on  an  aasumptUj  non  cummpsit,  be 
made  no  such  promise.  Or  in  real  actions,  niU  tort^  no  wrong  done;  nitl  dis- 
seisin^  no  disseisin;  and  in  a  writ  of  rigbt,  tbe  mise  or  issue  is,  tbat  the  tenant 
bas  more  rigbt  to  bold  tban  tbe  demandant  bas  to  demand.  These  pleas  are 
called  the  general  issue,  because  by  importing  an  absolute  and  general  denial 
of  what  is  alleged  in  the  declaration,  they  amount  at  once  to  an  issue:  by 
which  we  mean  a  fact  affirmed  on  one  side  and  denied  on  tbe  other. 

Formerly  the  general  issue  was  seldom  pleaded,  except  when  the  party  meant 
wholly  to  deny  the  charge  alleged  against  bim.  But  when  he  meant  to  dis- 
tinguish away  or  palliate  tbe  charge,  it  was  always  usual  to  set  forth  the  nar- 
ticular  facts  m  what  is  called  a  special  plea;  which  was  originally  intendea  to 
apprise  tbe  court  and  the  adverse  party  of  the  nature  and  circumstances  of  the 
defence,  and  to  keep  the  law  and  the  fact  distinct.  And  it  is  an  invariable 
rule,  tbat  every  defence  which  cannot  be  thus  specially  pleaded,  may  be  given 


r  *30Bl  ^°  evidence  upon  tbe  general  issue  at  tbe  trial.  But  the  science  *of 
'-  ^  special  pleading  having  been  frequently  perverted  to  the  purposes  of 
chicane  and  delay,  the  courts  have  of  late  in  some  instances,  and  tbe  legislature 
in  many  more,  permitted  the  general  issue  to  be  pleaded,  which  leaves  every 
thin^  open,  tbe  fact,  the  law,  and  the  equity  of  the  case;  and  have  allowed 
special  matter  to  be  given  in  evidence  at  the  trial.  And  though  it  should  seem 
as  if  much  confusion  and  uncertainty  would  follow  from  so  great  a  relaxation 
of  the  strictness  anciently  observed,  yet  experience  bas  shown  it  to  be  other- 
wise; especially  with  the  aid  of  a  new  trial,  in  case  either  party  be  unfairly 
surprised  by  the  other. 

2.  Special  pleas,  in  baroi  the  plaintiflPs  demand,  are  veir  various,  according 
to  the  circumstances  of  the  defendant's  case.  As,  in  real  actions,  a  general 
release  or  a  fine,  both  of  which  may  destroy  and  bar  tbe  plaintiff's  title.  Or, 
in  personal  actions,  an  accord,  arbitration,  conditions  performed,  nonage  of  tbe 
defendant,  or  some  other  fact  which  precludes  the  plaintiff  from  his  action,  {z) 
A  justification  is  likewise  a  special  plea  in  bar;  as  in  actions  of  assault  and 
battery,  son  assatUt  demesne^  that  it  was  the  plaintiff's  own  original  assault;  in 
trespass,  that  the  defendant  did  tbe  thing  complained  of  in  right  of  some  office 
which  warranted  him  so  to  do;  or,  in  an  action  of  slander,  that  tbe  plaintiff  is 
really  as  bad  a  man  as  tbe  defendant  said  be  was. 

Also,  a  man  may  plead  the  statutes  of  limitation  (a)  in  bar;  (20)  or  tbe  time 

(t)  Appendix  No.  m,  1 1  (a)  See  pages  188, 106. 

(20)  It  hasgenerally  been  held  that  the  statute  of  limitations  bars  the  remedy  only,  not 
the  right.  Higgiiis  v.  Scott,  2  B.  and  Ad.,  418;  Eastman  v.  Foster,  8  Met,  19;  Elkins  y. 
Edwards,  8  Ga.,  826;  Wood  v.  Augustine,  61  Mo.,  46;  Eellar  v.  Sinton,  14  B.  Mon.,  807; 
Birnie  v.  Main,  29  Ark.,  591;  Richmond  v.  Ailcen,  26  Yt.,  824;  Hough  y.  Bailey,  82 
Conn.,  288;  Enox  y.  Galligan,  21  Wis.,  470;  Ohio,  &c.,  Co.  y.  Winn,  4  Md.  Ch.,  258;  Boist 
y.  Corey,  15  N.  Y.,  505;  Crooker  y.  Holmes,  65  Me.,  196;  Fisher  y.  Mossman,  11  Ohio  St, 
42.  But  in  some  states  the  opposite  doctrine  preyails.  Ross  y.  Mitchell,  28  Tex.,  150; 
Peters  y.  Dunnells,  5  Neb.,  460;  Newman  y.  Do  Lorimer,  19  Iowa,  248;  Hagan  y.  Parsons, 
67  lil.,  170;  Chick  y.  Willetts,  2  Kan.,  884.  So  under  the  later  English  statutes  it  has  been 
held  that  the  right  was  barred.  Society  y.  Richards,  1  Dm.  and  W.,  289;  Do  Beau  voir  y. 
Owen,  6Exch.,  166. 

The  statute  begins  to  run  when  the  party  has  a  complete  present  right  of  action  on  which 
he  may  sue  at  once.  Little  y.  Blunt,  9  Pick.,  488;  Railroad  Co.  y.  Parks,  88  Ark.,  181; 
Wittersheim  y.  Countess,  &c.,  H.  Bl.  681;  Hemp  y.  Garland  4  Q.  B.»  619.  In  contract 
tiie  time  runs  from  the  time  when  the  contract  was  broken,  though  no  special  damage 
immediately  results;  not  from  the  time  when  the  damage  is  first  felt  Battley  y. 
Faulkner.  8  B.  and  Aid..  288;  Bonesteel  y.  Van  Etteu,  20  Hun,  468.  So  in  tort  for 
incompetency  or  carelessness  in  professional  employments,  the  time  runs  from  the 
time  when  the  senrice  was  performed.  Troup  y.  Smith,  20  Johns.,  88.  In  equity, 
howeyer.  in  the  case  of  fraudf,  the  statute  is  held  to  run  only  from  the  discoyery  of  the 
fraud.  Hoyenden  y.  Lord  Annesley,  2  Sch.  and  Lef.,  684;  Todd  y.  Rafferty,  80  N.  J.  Eq. , 
964.  Where  one  collects  money  for  another  which  he  is  bound  to  pay  oyer  at  once,  the 
statute  runs  from  the  time  be  collects  it  Cagwin  y.  Ball,  2  111.  App.,  70.  So  where  surety 
olaims  contribution  from  a  co-surety  for  payment  on  behalf  of  the  principal,  the  statute 
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limited  by  certain  acts  of  parliament,  beyond  which  no  plaintiff  can  lay  his 
cause  of  action.  This,  by  the  statute  of  32  Hen.  VIII,  c.  2,  in  a  writ  of  right, 
is  tftos^y  years:  in  assizes,  writs  of  entry,  or  other  possessory  actions  real,  of  the 
seisin  of  one's  ancestors,  in  lands;  and  either  of  their  seisin,  or  one's  own,  in 
rents,  suits  and  services,  fifty  years:  and  in  actions  real  for  lands  grounded 

begins  to  run  against  his  claim  from  the  time  of  payment,  as  he  then  acquired  a  ri^ht  of 
action.  Singleton  y.  Townsend,  45  Mo.,  879.  The  statute  runs  in  the  case  of  a  voidable 
contract  from  the  time  when  one  party  terminates  it:  Collins  v.  Thayer,  74  III.,  188; 
affainst  a  claim  for  money  paid  as  usurious  interest  from  the  time  when  paid:  Stephens  ▼. 
Monongahela  Bank,  88  Pcnn.  St.,  157;  against  a  claim  where  a  demand  is  necessary,  im- 
mediately after  such  demand:  Topham  v.  Braddock,  1  Taunt,  571 ;  Stafford  v.  Richardson, 
15  Wend..,  802;  Little  v.  Blunt,  0  Pick.,  488;  a^^ainst  a  claim  payable  so  many  days  after 
siffht  or  demand,  not  till  the  expiration  of  the  given  days.  Wolfe  v.  Whiteman,  4  Harr., 
d&;  McDonnell  v.  Bank,  20  Ala.,  818.  But  against  a  promissory  note  payable  on  demand, 
the  statute  runs  from  the  deliyery  of  the  note.  Norton  v.  EUam,  2  M.  and  W.,  461;  Pres- 
brey  v.  Williams.  15  Mass.,  103;  Litttle  v.  Blunt,  9  Pick.,  488.  *  Where  one  agrees  to  pay 
whenever  bis  circumstances  would  enable  him  to  do  so,  and  he  might  be  called  upon  for 
that  purpose,  held  that  the  creditor  had  a  complete  right  of  action  when  the  debtor  became 
able  to  pay,  not  merely  when  he  discovered  the  fact,  and  that  the  fact  of  bringing  an  action 
would  be  a  sufficient  demand.  Waters  v.  Earl  of  Thanet.  2  Q.  B.,  757.  So  in  case  of 
conyersion  the  statute  runs  from  the  time  of  the  conyerting,  not  from  the  time  when  the 
injured  party  learned  of  it  Granger  v.  Oeorge,  5  B.  and  C,  149.  If  goods  delivered  to  a 
carrier  are  destroyed,  the  statute  runs  from  date  of  destruction,  not  from  date  of  deliyery. 
Merchants,  etc.,  Co.  v.  Topping,  89  111.,  65.  In  computing  the  time,  the  day  on  which  the 
cause  of  action  accrued  is  excluded,  according  to  the  weight  of  authority.  See  cases  coUected 
and  discussed  in  Warren  v.  Slade,  28  Mich.,  1. 

To  put  the  statute  in  motion  there  must  be  some  one  in  being  capable  of  being  sued: 
Davis  V.  Oarr,  6  N.  Y.,  124;  Wenman  v.  Mohawk  Ins.  Co.,  18  Wend.,  267;  and  some  one 
capable  of  suing,  so  that  the  statute  does  not  run  against  the  estate  of  a  deceased  person  for 
a  aebt  coming  due  after  death  till  an  administrator  is  appointed.  Murray  v.  East  India 
Co.,  5  B.  and  Aid. ,  204;  Bucklin  v.  Ford,  5  Barb.,  898.  If,  when  the  right  of  action  accrues, 
one  is  disabled  from  suing,  as  from  infancy  or  coyerture,  the  statute  does  not  run  till  the 
disability  is  remoyed.  Demarest  v.  Wynkoop,  8  Johns.  Ch.,  129.  Cumulatiye  disabilities 
are  not  regarded.  If  a  female  is  an  infant  when  a  right  of  action  accrues,  and  marries  be- 
fore her  majority,  she  must  bring  her  action  within  the  time  limited  i^ter  the  remoyaJ  of  this 
disability  of  infancy.  This  begins  to  run  as  soon  she  attains  her  majority  without  r^aid 
to  the  subsequent  disability  of  coyerture.  Demarest  v.  Wynkoop,  8  Johns.  Ch.,  129;  Fritz 
T.  Joiner,  64  111.,  101;  Keil  v.  Healev,  84  BL,  104;  Mercer  v.  Selden,  1  How.,  87;  Cozzens 
V.  Famam.  80  Ohio  St.,  491.  So  where  a  married  woman,  to  whom  a  right  of  action  has 
accrued,  dies  leaving  a  surviving  husband,  her  heirs  haye  the  same  time  in  which  to  sue 
after  the  termination  of  the  husband's  tenancy  by  the;  curtesy  as  the  wife  would  haye  had 
after  the  husband's  death  if  she  had  suryiyed  him,  and  this,  though  the  heirs  may  be  under 
a  disability  when  tenancy  by  the  curtesy  ceases.  Henry  v.  Carson,  59  Pa.  St.,  297.  A 
wife  who  joins  her  husband  in  a  mortgage  is  not  protected  by  her  coyerture  from  the 
ordinary  effect  of  the  adyerse  possession  of  the  mortgagee.  Hanford  v.  Fitch,  41  Conn., 
487.  If  in  a  joint  action  some  plaintiffs  can  ayoid  the  plea  of  the  statute  by  showing  a  dis- 
ability, but  all  can  not,  the  action  is  barred,  since  if  the  statute  once  runs  against  one  of  two 
joint  parties  it  operates  as  a  bar  to  a  loint  action.  Marsteller  v.  McClean,  7  Cranch,  166. 
ay  the  old  English  statutes  repealed  by  19  and  20  Vict,  c  97,  s.  10,  and  by  most  of  the 
American  statutes,  if  either  party  is  absent  from  the  country  or  state  when  the  ri^ht  of 
action  accrues,  the  statute  does  not  begin  to  run  till  he  returns.  This  applies  to  foreigners 
or  persons  permanently  residing  beyond  the  jurisdiction,  as  well  as  to  residents  temporarily 
absent  Such  persons,  if  creditors,  have  the  statutory  time  after  coming  to  the  country  or 
state,  in  which  to  begin  an  action,  and  if  they  are  debtors,  their  debt  is  not  barred  till  six 
years  after  such  arriyal.  Strithorst  v.  Graeme,  2  W.  BL,  723;  Williams  v.  Jones,  3  Wils., 
146;  Lafond  v.  Ruddock,  18  C.  B.,  818;  Fowler  v.  Hunt,  10  Johns.,  464;  Dwight  v. 
Clark,  7  Mass.,  615;  Goetz  v.  Voelinger,  99  Mass,,  504.  Where  a  New  York  citizen  sued 
in  Vermont  another  New  York  citizen  temporarily  in  Vermont,  for  a  debt  barred  by  the 
New  York  statute,  held  the  case  was  within  the  foregoing  principle,  and  that  the  plaintiff 
might  recoyer.  Graves  v.  Weeks,  19  Vt,  178.  Where  a  person  did  business  in  New  York, 
but  liyed  in  New  Jersey,  going  back  and  forth  eyery  day,  so  that  the  time  actually  spent 
by  him  in  New  York  was  less  than  six  years,  held  that  the  New  York  statute  of  limitation 
did  not  run  in  his  favor  so  far  as  to  bar  a  debt  contracted  more  than  seyen  years  before 
action.  Bennett  y.  Cook,  48  N.  Y.,  637.  There  has  been  much  discussion  as  to  what  re- 
turn is  sufficient  to  set  the  statute  in  motion.  It  is  now  settled  by  the  weight  of  authority 
that  "a  return  in  order  to  cause  the  time  limited  for  bringing  suit,  to  commence  and  keep 
running  during  his  stay,  must  be  shown  by  the  debtor  either  to  have  been  actually  known  to 
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upon  one's  own  seisin  or  possession,  sncb  possession  mast  have  been  within 
thirty  years.  By  statute  1  Mar.  st.  2,  c.  5,  this  limitation  does  not  extend  to 
r*307l  ^^^  ^^^^  ^^^  advowsons,  npon  reasons  given  in  a  ^former  chapter,  (i) 
^        J   But  by  the  statute  21  Jac.  I,  c.  2,  a  time  of  limitation  was  extended  to- 

(b)  See  page  S50i 

the  creditor,  and  to  have  been  so  long  continued  and  under  such  circumstances  after  such 
knowledge,  as  to  have  enabled  the  creditor  by  reasonable  diligence  to  have  subjected  him  to- 
the  jurisdiction  of  the  proper  state  court;  or  else  to  hare  been  so  notorious  and  protracted, 
and  so  identified  with  some  locality,  as  to  show  that  the  creditor  might  with  reasonable 
diligence  have  learned  of  the  debtor  s  return  or  non-absence;  and  by  the  like  diligence  after 
such  fact  could  have  been  learned,  might  have  subjected  him  to  the  jurisdiction  as  before 
stated."  Campbell  ▼.  White,  23  Mich.,  178;  Hacker  ▼.  Everett,  67  Me..  548;  Milton  v. 
BabsoD,  6  Allen,  822;  Hill  v.  Bellows,  16  Yt,  727;  Whitton  v.  Wass,  100  Mass.,  40;  Fowler 
T.  Hunt.,  10  Johns.,  464;  White  ▼.  Bailey,  8  Mass.,  271.  Successive  absences  may  be  de- 
ducted from  the  time  limited  for  bringing  suit,  and  successiTo  visits  to  the  state  may  be 
reckoned  as  time  when  the  statute  is  runninj^.  Campbell  v.  White,  22  Mich.,  178;  Cole  v. 
Jessup,  10  N.  Y.,  96;  Rogers  v.  Hatch,  44  Cal.,  280.  In  such  case  after  deducting  the 
aggregate  of  all  absences  the  time  spent  in  the  state  must  be  that  prescribed  by  the  statute 
to  bar  an  action.  Conrad  v.  Nail,  24  Mich.,  276.  If  the  statute  once  begins  to  run  there 
is  no  deduction  for  absence  which  does  not  amount  to  a  change  of  domicile.  Whitton  v. 
Wass,  100  Mass.,  40.  In  cases  other  than  those  of  absence,  if  the  statute  once  begins  to 
run,  nothing  stops  iL  Ho^n  v.  Kurtz,  04  U.  S.,  773;  Young  v.  Mackall,  4  Md.,  862;  Peck 
y.  Randall,  1  Johns.,  166;  Pendergrast  ▼.  Foley,  8  Oa.,  1.  If  the  statute  begins  to  run  in  the 
lifetime  of  an  intestate,  in  the  absence  of  statutory  provision  it  does  not  cease  to  run  after 
the  death  and  before  an  administrator  is  appointed.  Sanford  v.  Sanford  62  N.  Y.,  658; 
and  see  Ruff  v.  Bull,  7  Harr.  and  J.,  14. 

By  statute  21  Jac.  I,  c.  16,  "all  actions  of  account  or  upon  the  case  other  than  account  as 
concerning  the  trade  of  merchandise  between  merchant  and  merchant,  their  factors  or  ser- 
vants," were  to  be  brought  within  six  years  from  the  time  the  cause  of  action  accrued.  In 
England  this  exception  in  favor  of  merchants  is  held  to  extend  only  to  actions  of  account  or  on 
the  case  for  not  accounting.  Ing:lis  v.  Haigh,  8  M.  &  W.,  760;  but  the  American  authoritiea 
allow  the  privilege  as  well  inactions  of  assunipsit  as  of  account  or  case.  Mandeville.v  Wil- 
son, 5  Cranch.  15;  Dyott  v.  Letcher  6  J.  J.  Marsh.,  541;  McLellan  v.  Croften,  6  Me.,  807. 
The  account  must  be  current  and  mutual,  must  concern  the  trade  of  merchandise  betweeu 
merchant  and  merchant,  not  between  merchant  and  customer.  Spring  v  Gray,  6  Pet.  151; 
Coster  V.  Murray,  5  Johns.  Ch.,  622;  Blair  v.  Drew,  6  N.  H.,  285.'i3ut  the  action  of  account 
may  be  between  partners.  Todd  v.  Rafferty  80  N.  J.  £q.,  254.  To  constitute  a  mutual 
account  there  must  have  been  a '  'mutual  or  alternate  course  of  deal. "  Credit  must  have  been 
given  by  each  party  to  the  other,  founded  on  some  indebtedness,  or  there  must  have  been  an 
agreement  for  a  set-off  of  mutual  debts.  It  is  not  enough  if  all  the  credit  items  are  on  one 
side.  Kimball  v.  Kimball,  16  Mich.,  211. 

By  statute  10  and  20  YiCt,  c.  07.  s.  0,  this  privile^  in  relation  to  merchants'  accounts  la 
abolished,  and  actions  on  them  must  be  brought  as  m  other  cases. 

If  a  right  of  action  is  barred,  there  must  do  one  of  three  things  to  take  the  case  out  of 
the  statute.  Either  there  must  be  an  acknowledg  nent  of  the  debt  from  which  a  promise  to 
pay  is  to  be  implied;  or,  second,  there  must  bu  au  unconditional  promise  to  pay  the  debt; 
or,  thirdly,  there  must  be  a  conditional  promise  to  pay  the  debt  and  evidence  that  the  con- . 
dition  has  been  performed.  In  re  River  Steamer  Co. ,  L.  R. ,  6  Ch.  App. ,  822 ;  Skeet  v.  Lindsay, 
L.  R. ,  2  Exch.  Div. ,  814.  "If  the  bar  is  sought  to  be  removed  by  proof  of  a  new  promise,  the 
promise  as  anew  cause  of  action  ought  to  be  proved  in  a  clear  and  explicit  manner,  and  be  in 
Its  terms  unequivocal  and  determinate,  and  if  any  conditions  are  annexed,  they  ought  to  be 
shown  to  be  performed."  "If  there  be  no  express  promise,  but  a  promise  is  to  be  raised  by 
implication  of  law  from  the  acknowledgment  of  the  party,  the  acknowledgment  ought  to  con- 
tain an  unqualified  and  direct  admission  of  a  previous  subsisting  debt,  which  the  party  is  liable 
and  willing  to  pay."  If  accompanying  circumstances  repel  the  presumption  of  a  promise,  or 
the  expressions  are  vague,  the  acknowledgment  will  not  suffice  to  remove  the  bar.  Bell  v. 
Morrison,  1  Pet.,  851.  If  the  acknowledgment  does  not  specify  the  amount  admitted  to  be- 
due,  it  must  refer  to  something  by  which  that  amount  can  be  definitely  ascertained.  Miller 
V.  Baschore,  88  Pa.  St.,  866.  In  the  same  line  are.  Hart  t.  Prendemst  14  M.  ft  W.,  741; 
Chambers  v.  Rubey,  47  Mo.,  00,  Simon  ton  v.  Clark,  65  N.  C,  626;  McClelland  v.  West,  6^ 
Pa.  St.  487;  Carroll  v.  Forsyth,  60  111.,  127;  Wetiell  v.  Bnssard.  11  Wheat,  800;  Carruth 
T.  Paige,  22  Yt,  170;  Stafford  v.  Richardson,  15  Wend.,  802;  Barnard  v.  Bartholomew,  22 
Pick.,  201;  Bangs  v.  Hall,  2  Pick.,  868,  where  many  old  English  cases  eoniira  are  cited  and 
disapproved.  But  see  Hall  v.  Bryan,  60  Md.,  104.  '*I  cannot  pay  the  debt  at  present,  but 
I  will  pay  it  as  soon  as  I  can,"  is  not  such  a  promise  as  to  raise  the  bar  without  proof  of  abil- 
ity. Tanner  v.  Smart,  6  B.  &  C,  603.  Where  one  says  in  effect  '*make  out  an  account 
tiXij  and  I  will  pay  if  oorrect,"  this  would  raise  the  bar,  as  acknowledging  that  some  debt 
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the  case  of  the  king,  viz.,  sixty  years  precedent  to  19  Feb.  1623;  (e)  but,  this 
becoming  ineffectual  by  efflux  of  time,  the  same  date  of  limitation  was  fixed 
by  statute  9  Geo.  Ill,  a  10,  to  commence  and  be  reckoned  backwards,  from 
the  time  of  bringing  any  suit  or  other  process,  to  recover  the  thing  in  ques- 

(e)  S  loal.  189. 

Is  due.  Bidwell  ▼.  Mason,  2  H.  «fe  N.,  806.  "I  know  I  owe  the  rooney.  but  I  will  not  pay  it/' 
does  not  raise  the  bar.  as  the  ackuowledgment  is  coupled  with  a  refusal  inconsistent  with 
the  inference  of  a  promise.  A'Court  ▼.  Cross,  8  Biog.,  330.  Where  an  account  forms  one 
continuous  demand  running  through  many  years  without  rests,  a  new  promise  may  l)e  ap- 
plied to  the  whole  account  including  items  barred  by  the  statute.  Leckmere  v.  Fletcher,  1 
Cr.  &M.,  628. 

In  the  case  of  mutual  current  accounts  "every  new  item  and  credit  given  by  one  party 
to  the  other  is  an  admission  thHt  there  is  some  uosettled  account  between  them,  the  amount 
of  which  is  to  be  ascertained,"  and  such  admission  is  equivalent  to  a  new  promise  to  pay 
the  balance  due,  and  is  enough  to  remove  the  bar  of  the  statute.  Catling  v.  Skouldtng,  6  T. 
R,  180;  Kimball  v.  Brown,  7  Wend.,  826;  Hodge  v.  Manley.  25  Vt.,  210;  Todd  v.  Raffcrly, 
80  N.  J.  £q.,  254.  The  weight  of  American  authority  supports  this  position,  But  in  New 
Hampshire  the  .contrary  has  been  held,  and  it  is  said  that  one  item  in  an  account  has  no 
power  thus  to  draw  after  it  others  which  are  barred.  Blair  v.  Drew,  6  N.  H.,  235.  Since 
the  passage  of  Lord  Teutcrden's  act,  9  Gko.  IV,  c.  14,  s.  1,  the  acknowledgment  or  promise 
must  be  in  writing,  signed  by  the  party  to  be  charged,  and  under  that  it  is  now  held  in  Eng- 
land, that  the  doctrine  laid  down  m  Catling  v.  Skoulding,  mpra,  is  obsolete.  Williams  v. 
Griffiths,  2  C.  M.  &  R,  45.  Similar  provisions  are  in  some  of  the  American  statutes.  The 
promise  or  acknowledgment  should  be  to  the  creditor  or  some  oue  authorized  to  act  for 
him,  to  some  one  with  a  legal  or  equitable  right  to  the  claim,  not  to  a  third  party.  Parker  v. 
Shuford,  76  N.  C,  219;  Ringo  v.  Brooks,  26  Ark.  540;  Keener  v.  Crull,  19  flL,  189;  Mo- 
Qrew  V.  Forsyth.  80  111..  596;  McKinney  v.  Snyder  78  Pa.  St,  497;  Ni block  v.  Goodman,  67 
Ind..  174;  607Ura.  Whitney  v.  Bigelow,  4  Pick.,  110;  Soulden  v.  Van  Rensselaer,  9  Wend., 
298;  Palmer  v.  Butler,  86  Iowa,  576.  Payment  by  an  assignee  in  insolvency  on  his  assign- 
or*s  debt  cannot  be  evidence  of  a  new  promise  by  the  assignor.  Roscoo  v.  Hale,  7  Gray,  274. 
So  a  promise  by  an  administrator  to  pay  a  debt  of  his  intestate,  whether  barred  in  the  life- 
time of  his  intestate  or  not.  will  not  remove  the  bar.  Seig  v.  Accord.  21  Grat.,  365;  Thomp- 
son V.  Peter,  12  Wheat.  565;  Huntington  v.  Bobbitt,  46  Miss.,  528,  and  cases  cited.  But  if 
such  promise  be  express,  it  has  been  held  sufficient  TuUock  v.  Dunn,  Ry.  and  Moo..  416; 
Johnson  v.  Beardsley,  15  Johns.,  3;  Shreeve  v.  Joyce,  86  N.  J.,  44. 

A  part  payment  of  a  debt,  that  is,  the  i)ayment  on  account  of  a  larger  sum;  amounts  to 
a  new  promise  to  pay  what  remains  due  if  there  be  no  act  or  declaration  accompanying 
the  payment  inconsistent  with  such  promise.  Whipple  v.  Stevens,  22  N.  H.,  219;  Sigour- 
ney  v.  Downy.  14  Pick..  887;  Waters  v.  Tompkins,  2  Cr.,  M.  <fe  R..  728.  The  mere  fact 
of  a  payment  is  not  enough.  The  surroimding  circumstances  must  fairly  warrant  the  in- 
ference of  a  promise.  Wainman  v.  Eynnuin,  1  Exch.,  118;  Locke  v.  Wilson,  10  Heisk., 
441.  There  must  be  something  to  raise  a  presumption  that  the  payment  was  on  account 
of  the  very  claim  in  question.  The  ppincime  of  takine  the  debt  out  of  the  statute  is  that 
by  part  payment  theparty  paying  intendea  to  acknowledge  and  admit  the  greater  debt  to 
be  due  U.  S.  v.  Wilder.  18  Wall.,  254;  Arnold  v.  Downing,  11  Barb.,  554;  Butler  v. 
Price,  110  Mass.,  97.  Payment  of  certain  specified  items  in  an  account  is  not  enoiigh;  "it 
must  be  on  general  account  and  with  a  view  to  affect  the  general  balance."  Hodge  v. 
Manley,  25  Vt,  210.  The  payment  may  be  by  note  as  well  as  in  cash.  Tumey  v.  Dod- 
well,  8  Ellis  A  B.,  136;  Block  v.  Dorman,  51  Mo.,  81;  Ilsley  v.  Jewctt,  2  Met,  168. 
When  a  third  person's  note  was  given  as  collateral  security  for  a  mutual  accoimt.  any  sum 
collected  on  the  note  to  apply  on  account,  or  apart  payment  on  the  note  turned  over  by  the 
debtor  to  the  creditor,  acts  as  payment  on  account  Wliipple  v.  Blackington,  97  Mass., 
476.  While  the  delivery  of  such  a  note  by  the  debtor  to  a  creditor  operates  to  suspend  the 
running  of  the  statute,  whether  Uie  note  is  eventually  paid  or  not,  still  the  payment  of  such 
note  at  maturity  by  the  maker  to  the  creditor  will  not  operate  as  a  payment  by  the  debtor. 
The  statute  begins  to  run  from  the  time  the  note  is  transferred.  Smith  v.  Ryan.  66  N.  T., 
853.  Lord  Tenterden's  act  does  not  change  the  effect  of  part  payment,  since  such  payment 
is  not  a  mere  acknowledgment  in  words,  but  is  coupled  with  a  fact  Waters  v.  Tompkins, 
2  Cr.,  M.  ft  R.,  728;  but  the  fact  of  payment  must  be  proved  otherwise  than  by  mere  oral 
admission.  Bagley  v.  Ashton,  12  A.  &  £.,  498.  Payment  by  an  assignee  does  not  imply 
any  promise  or  raise  the  bar  of  the  statute.  Davies  v.  Edwaros,  7  Exch.,  22;  Reed  v.  John- 
son, 1  R  L,  81.  Nor  does  payment  by  a  married  woman  on  her  husband's  note  without 
his  author!^  remove  the  bar  as  to  him.    Butler  v.  Price,  110  Mass.  97. 

The  law  u  not  settled  as  to  the  effect  of  payment  by  one  of  several  Joint  debtors.  In 
England  it  was  decided  that  such  a  payment  would  take  the  claim  out  of  the  statute  as  to 
his  co-debtors.  The  same  doctrine  prevails  in  some  of  the  United  States,  but  in  others  It 
is  ftnoaonaly  denied,  unless  the  person  paying  has  full  power  to  bind  the  other  partieOi 
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tion;  so  that  possession  for  stxty  years  is  now  a  bar  even  against  the  preroga- 
tive, in  derogation  of  the  ancient  maxim  ^^nuUum  tempua  occurrit  regV^  Sy 
another  statute,  21  Jao.  I,  c.  16,  twenty  years  is  the  time  of  limitation  in  any 
writ  of  formedon;  and  by  a  consequence,  twenty  years  is  also  the  limitation  in 
every  action  of  ejectment,  for  no  ejectment  can  be  brought  unless  where  the 
lessor  of  the  plaintiff  is  entitled  to  enter  on  the  lands,  {d)  and  by  statute  21 
Jac.  I,  c.  16,  no  entry  can  be  made  bv  any  man,  unless  within  twenty  years  after 
his  right  shall  accrue.  (21)  Also,  all  actions  of  trespass  {quare  dausum  fregit^ 
or  otherwise),  detinue,  trover,  replevin,  account,  and  case  (except  upon  accounts 
between  merchants),  debt  on  simple  contract,  or  for  arrears  of  rent,  are  limited 
by  the  statute  last  mentioned  to  six  years  after  the  cause  of  action  commenced: 
and  actions  of  assault,  menace,  battery,  mayhem,  and  imprisonment,  must  be 
brought  within  four  years,  and  actions  for  words  within  two  years  after  the 
injury  committed.  (22)  And  by  statute  31  Eliz.  c.  5,  all  suits,  indictments, 
and  informations  upon  any  penal  statutes,  where  any  forfeiture  is  to  the  crown 
alone,  shall  be  sued  within  two  years;  and  where  the  forfeiture  is  to  a  subject, 
or  to  the  crown  and  a  subject,  within  one  year  after  the  offence  committed,  (23) 
unless  where  any  other  time  is  specially  limited  by  the  statute.  Lastly,  by 
statute  10  Sd  11  Wm.  Ill,  c.  14,  no  writ  of  error,  scire  faciasj  or  other  suit,  shall 
be  brought  to  reverse  any  judgment,  fine,  or  recovery,  for  error,  unless  it  be  prose- 
cuted within  twenty  years.  (24)  The  use  of  these  statutes  of  limitation  is  to 
preserve  the  peace  of  the  kingdom,  and  to  prevent  those  innumerable  perjuries 
which  misht  ensue  if  a  man  were  allowed  to  bring  an  action  for  any  injury 
committed  at  any  distance  of  time.  Upon  both  these  accounts  the  law 
r  *3081  *^^^^^^^^^  holds,  that  "  interest  reipublicm  ut  sit  finis  litium:^^  and 
■-         ^   upon  the  same  principle  the  Athenian  laws  in  general  prohibited  all 

id)  See  page  206. 

See  the  various  authorities  collected  in  Parsons  on  Contracts,  vol.  Ill,  p.  80,  note,  5th  ed., 
and  Stowers  v.  Blackburn,  21  La.  Ann.,  127;  Hance  ▼.  Hair,  25  Ohio  St,  349;  Clark  v. 
Bum,  86  Penn.  St.,  502;  Lazarus  v.  Fuller,  89  Penn.  St.,  331;  Smith  v.  Ryan,  66  N.  Y., 
352;  Mainzlnger  v.  Mohn,  41  Mich.,  685,  which  denv  the  English  doctrine.  By  statute  19 
and  20  Vict,  c  97,  s.  14,  no  such  payment  now  availB  to  take  the  case  out  of -the  statute 
as  against  the  other  debtors.  So  by  Lord  Tenterden's  act,  and  by  many  similar  American 
statutes,  it  is  provided  that  a  new  promise  by  one  of  several  joint  debtors  shall  not  affect 
the  rights  of  the  others. 

For  a  full  discussion  of  the  defense  of  the  statute  of  limitations,  see  Angell  on  Limita- 
tions; Parsons  on  Contracts,  5th  ed.,  voL  III,  p.  61,  st  seq. 

AlUiough  the  general  rule  is  that  statutes  of  limitation  do  not  run  against  the  state  (see 
Book  I,  p.  247,  note),  yet  when  the  state  resorts  to  equity  for  relief,  it  must  come  on  the 
same  conditions  with  other  suitors,  and  a  stale  claim  by  the  state  may  be  rejected  for  that 
reason  as  it  might  be  when  presented  by  an  individual.  United  States  v.  Beebee,  17  Cent 
L.  Jour.,  77;  McCrary,  circuit  judge. 

(21)  Some  important  modifications  of  the  statutes  limiting  the  time  for  the  commence- 
ment of  suit,  were  made  by  statutes  3  and  4  Wm.  IV,  cc.  27,  42.  Actions  for  the  recovery 
of  lands  or  rents  are  required  by  these  statutes  to  be  bronght  within  twenty  years,  with  a 
saving  of  cases  of  persons  under  disability,  who  are  allowed  ten  years  after  the  disability 
ceases,  but  not  to  exceed  forty  years  in  all.  Personal  actions  generally  are  required  to  be 
brought  within  six  years  after  the  right  accrues,  but  suits  in  trespass,  for  assault  and  bat- 
tery, must  be  bronffht  within  four  years,  and  suits  for  verbal  slander  within  two  years. 
Actions  upon  specialty  may  be  brought  at  any  time  within  twenty  years.  Actions  against 
justices,  constables,  etc.,  for  anything  done  in  the  execution  of  their  ofiioe»  must  be  brought 
within  six  calendar  months. 

The  statute  9  (}eo.  IV.  c.  14,  above  referred  to,  commonly  called  Lord  Tenterden's  act, 
has  been  re-enacted  in  its  main  features  in  many  of  the  American  states.  As  to  the  de- 
fense of  the  statute  generallv,  and  what  is  sufficient  to  take  a  case  out  of  it,  see  2  Pars,  on 
Oont.  341,  et  seq.,  and  An^ll  on  Limitations. 

(22)  In  this,  as  well  as  m  the  subsequent  statutes,  there  was  a  saving  in  the  case  of  per- 
sons under  disability. 

(^)  Penal  actions  at  the  suit  of  the  party  aggrieved  must  now  be  brought  within  two 
years  after  the  wrong  done.    Statute  3  and  4  Wm.  IV,  c.  42. 

JO)  The  time  for  bringing  error  is  now  limited  to  six  years,  by  the  Common  Law  Pro- 
ore  Act»  1852. 
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actions  where  the  injury  was  committed  Jive  years  before  the  complaint  wai 
made,  {e)  If,  therefore,  in  any  suit,  the  injury  or  cause  of  action  happened 
earlier  than  the  period  expressly  limited  by  law,  the  defendant  may  plead  the 
statutes  of  limitations  in  bar;  as  upon  an  assumpsit,  or  promise  to  pay  money 
to  the  plaintiff,  the  defendant  may  plead  non  assumpsit  infra  sex  annos  /  he 
made  no  such  promise  within  six  years;  which  is  an  effectual  bar  to  the  com- 
plaint. (25) 

An  estoppel  is  likewise  a  special  plea  in  bar;  which  happens  where  a  man 
hath  done  some  act,  or  executed  some  deed,  which  estops  or  precludes  him 
from  averring  any  thing  to  the  contrary.  As  if  tenant  for  years  (who  hath 
no  freehold)  levies  a  fine  to  another  person.  Though  this  is  void  as  to 
strangers,  yet  it  shall  work  as  an  estoppel  to  the  cognizor;  for  if  he  after- 
wards  brings  an  action  to  recover  these  lands,  and  his  fine  is  pleaded  against 
him,  he  shall  thereby  be  estopped  from  saying  that  he  had  no  freehold  at  the 
time,  and  therefore  was  incapaole  of  levying  it. 

The  conditions  and  Qualities  of  a  plea  (which,  as  well  as  the  doctrine  of 
estoppels,  will  also  hola  equallv,  mutatis  mtstandiSj  with  regard  to  other  parts 
of  pleading),  are,  1.  That  it  be  single  and  containing  only  one  matter;  for 
duplicity  begets  confusion.  But  by  statute  4  and  5  Ann.  c.  10,  a  man,  with 
leave  of  the  court,  may  plead  two  or  more  distinct  matters  or  single  pleas;  as, 
in  an  action  of  assault  and  battery,  these  three,  not  guilty,  «on  assault  demesne^ 
and  the  statute  of  limitations.  2.  That  it  be  direct  and  positive,  and  not 
argumentative.  3.  That  it  have  convenient  certainty  of  time,  place,  and  per- 
sons. 4.  That  it  answer  the  plaintiff's  allegations  in  every  material  point.  5. 
That  it  be  so  pleaded  as  to  be  capable  of  trial.  (20) 

^Special  pleas  are  usually  in  the  affirmative,  sometimes  in  the  nega-  r  ^qqai 
tive;  but  they  always  advance  some  new  fact  not  mentioned  in  the  ■-  ^ 
declaration;  and  then  they  must  be  averred  to  be  true  in  the  common  form — 
**  and  this  he  is  ready  to  verify."  This  is  not  necessary  in  pleas  of  the  general 
issue;  those  always  containing  a  total  denial  of  the  facts  before  advanced  by 
the  other  party,  and  therefore  putting  him  upon  the  proof  of  them. 

It  is  a  rule  m  pleading,  that  no  man  be  allowed  to  plead  specially  such  a  plea 
as  amounts  only  to  the  general  issue,  or  a  total  denial  of  the  charge;  but  in 
such  case  he  shall  be  dnven  to  plead  the  general  issue  in  terms,  whereby  the 
whole  question  is  referred  to  a  jurv.  But  if  the  defendant,  in  an  assize  or  action 
of  trespass,  be  desirous  to  refer  the  validity  of  his  title  to  the  court  rather 
than  the  jury,  he  may  state  his  title  specially,  and  at  the  same  time  give  colour 
to  the  plaintiff,  or  suppose  him  to  have  an  appearance  or  colour  of  title,  bad 
indeed  in  point  of  law,  but  of  which  the  jury  are  not  competent  judges.  As 
if  his  own  true  title  be,  that  he  claims  by  feoffment,  with  livery  from  A,  by 
force  of  which  he  entered  on  the  lands  in  question,  he  cannot  plead  this  by 
itself,  as  it  amounts  to  no  more  than  the  general  issue,  rnd  tort,  nul  disseisin, 
in  assize,  or  not  guilty  in  an  action  of  trespass.  But  he  may  allege  this  spe- 
cially, provided  he  goes  farther  and  says,  tnat  the  plaintiff  claiming  by  colour 
of  a  prior  deed  of  Hoffmen t  without  livery,  entered;  upon  whom  he  entered; 
and  may  then  refer  himself  to  the  judgment  of  the  court  which  of  these  two 
titles  is  the  best  in  point  of  law.  (/)  (27) 

When  the  plea  of  the  defendant  is  thus  put  in,  if  it  does  not  amount  to  an 
issue  or  total  contradiction 
may  plead  again,  and 

(«)  Pott.  Antw  b.  1,  o.  n.  (/)  Dr.  ft  Btod.  S»  a  6S. 


I/AAV  \a«;auuucmii;  ao   uuuo  ^u«  au,  ax    xw  vtwo  xiw  auA\/uj.iu    uvr  au 

[iction  of  the  declaration,  but  only  evades  it,  the  plaintiff 
I  r^ly  to  the  defendant's  plea;  either  traversing  it;  that 


(26)  That  a  new  promise  or  unqualified  acknowledgment  of  liability  will  keep  alive  a  ds- 
mand  from  the  date  of  such  promise  or  acknowledsment  for  the  full  period  allowed  by  the 
statute  in  which  to  brin^  suit  on  a  claim,  see  note  20,  mpra, 

(20)  For  a  full  discussion  of  the  requisites  of  a  plea  in  bar  in  the  various  forms  of  action, 
MS  Coiitty  on  Fleadinff,  vol.  1,  p.  470. 

(97)  This  method  of  pleading  has  been  rendered  unnecessaiy  hy  statute. 
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IB,  totally  denyine  it;  as,  if  in  an  aotion  of  debt  upon  bond  the  defendant 
r*aiOl  P^^^^^  solvit  ad  diem,  that  be  paid  the  money  when  *due;  here  the 
■-  -I  plaintiff  in  his  replication  may  totally  traverse  this  plea,  by  denying 
that  the  defendant  paid  it;  or,  he  may  allege  new  matter  in  contradiction  to 
the  defendant's  plea;  as  when  the  defendant  pleads  no  award  made,  the  plain- 
tiff may  reply  and  set  forth  an  actual  award,  and  assign  a  breach;  (g)  or  the 
replication  may  con/ess  and  avoid  the  plea,  by  some  new  matter  or  distinction 
consistent  with  the  plaintiff's  former  declaration;  as,  in  an  action  for  trespass- 
ing apon  land  whereof  the  plaintiff  is  seised,  if  the  defendant  shows  a  title  to 
the  land  by  descent,  and  that  therefore  he  had  a  right  to  enter,  and  gives 
colour  to  the  plaintiff,  the  plaintiff  may  either  traverse  and  totally  deny  the 
fact  of  the  descent;  or  he  may  confess  and  avoid  it,  by  replying,  that  true  it 
is  that  such  descent  happened,  but  that  since  the  descent  the  defendant  him- 
self demised  the  lands  to  the  plaintiff  for  term  of  life.  (28)  To  the  replica- 
tion the  defendant  may  r^oin,  or  put  in  an  answer  called  a  r^oinder.  The 
plaintiff  may  answer  the  rejoinder  by  a  eur-r^oifider;  upon  which  the  defend- 
ant may  rebiU;  and  the  plaintiff  answer  him  by  a  sur-rebiUter.  Which  picas, 
replications,  rejoinders,  sur-re joinders,  rebutters,  and  sur-rebutters,  answer  to 
the  exceptiOy  repliccUio,  duplication  triplication  and  quadruplicatio  of  the  Roman 
laws.  (A) 

The  whole  of  this  process  is  denominated  the  pleading;  in  the  several  stages 
of  which  it  must  be  carefully  observed,  not  to  depart  or  vary  from  the  title  or 
defence,  which  the  party  has  once  insisted  on.  For  this  (which  is  called  a 
departure  in  pleading)  might  occasion  endless  altercation.  Therefore  the 
replication  must  support  the  declaration,  and  the  rejoinder  must  support  the 
plea,  without  departing  out  of  it.  As  in  the  case  of  pleading  no  award  made, 
ill  consequence  of  a  bond  of  arbitration,  to  which  the  plaintiff  replies,  setting 
forth  an  actual  award;  now  the  defendant  cannot  rejoin  that  he  hath  performed 
this  award,  for  such  rejoinder  would  be  an  entire  departure  from  his  original 
plea,  which  alleged  that  no  such  award  was  made;  therefore  be  has  now  no 
r  *31ll  ^^^^^  *cnoice,  but  to  traverse  the  fact  of  the  replication,  or  else  to  de- 
^         ^  mur  upon  the  law  of  it. 

Yet  in  many  actions  the  plaintiff,  who  has  alleged  in  his  declaration  a  gen- 
eral wrong,  may  in  his  replication,  after  an  evasive  plea  by  the  defendant,  re- 
duce that  general  wrong  to  a  more  particular  certainty,  by  assigning  the  injury 
afresh  with  all  its  specific  circumstances  in  such  manner  as  clearly  to  ascertain 
and  identify  it,  consistently  with  his  general  complaint;  which  is  called  a  new 
or  novel  assignment.  As  if  the  plaintiff  in  trespass  declares  on  a  breach  of  his 
close  in  D;  and  the  defendant  pleads  that  the  place  where  the  injury  is  said 
to  have  happened,  is  a  certain  close  of  pasture  in  D,  which  descended  to  him 
from  B  his  father,  and  so  is  his  own  freehold;  the  plaintiff  may  reply  and 
assign  another  close  in  D,  specifying  the  abbuttals  and  boundaries,  as  the  real 
place  of  the  injury.  {%) 

It  hath  previously  been  observed  {h)  that  duplicity  in  pleading  must  be 
avoided.  Every  plea  must  be  simple,  entire,  connected,  and  confined  to  one 
single  point:  it  must  never  be  entangled  with  a  variety  of  distinct,  independ- 
ent answers  to  the  same  matter;  which  must  reouire  as  many  different  replies 
and  introduce  a  multitude  of  issues  upon  one  ana  the  same  dispute.  For  this 
would  often  embarrass  the  jury,  and  sometimes  the  court  itself,  and  at  all 
events  would  greatly  enhance  the  expense  of  the  parties.  Tet  it  frequently  is- 
expedient  to  plead  in  such  a  manner  as  to  avoid  any  implied  admission  of  a 
facty  which  cannot  with  propriety  or  safety  be  positively  affirmed  or  denied. 

(0)  Appendix,  No.  m,  11  (Jk)  Init.  1  U.    Bract.  L  ft.  Cr.  0,  &  L 

CO  Bro.  Abr.  Ut.  ti-M^KUf,  90S,  flSt  (*)  IV«e  808. 

(28)  The  replication  should  answer  the  plea,  should  follow  and  be  consistent  with  the 
declaration,  should  be  certain,  not  double  nor  argumentative.  Like  a  plea,  a  replication 
bad  in  part  is  wholly  bad.    Com.  Dig.  Pleader  (£). 
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And  this  may  be  done  by  what  is  called  a  protestation;  whereby  the  party 
interposes  an  oblique  allegation  or  denial  of  some  fact,  protesting  (by  the 
gerund  proteatando)  that  such  a  matter  does  or  does  not  exist:  and  at  the 
same  time  avoiding  a  direct  affirmation  or  deniaL  Sir  Edward  Coke  hath  de- 
fined (!)  a  protestation  (in  the  pithy  dialect  of  that  age)  to  be  ''an  exclusion  of 
a  conclusion.''  *For  the  use  of  it  is,  to  save  the  party  from  being  con-  r^gi^-i 
eluded  with  respect  to  some  fact  or  circumstance,  which  cannot  he  *■  -I ' 
directly  affirmed  or  denied  without  falling  into  duplicity  of  pleading;  and 
which  yet,  if  he  did  not  thus  enter  his  protest,  he  nught  be  deemed  to  have 
tacitly  waived  or  admitted.  Thus,  while  tenure  in  villenage  subsisted,  if  a 
villein  had  brought  an  action  against  his  lord,  and  the  lord  was  inclined  to  try 
the  merits  of  the  demand,  and  at  the  same  time  to  prevent  any  conclusion 
against  himself  that  he  had^ waived  his  sei^iory;  he  could  not  in  this  case  both 
plead  affirmatively  that  the  plaintiff  was  his  villein,  and  also  take  issue  upon 
the  demand;  for  then  his  plea  would  have  been  double^  as  the  former  alone 
would  have  been  a  good  bar  to  the  action:  but  he  mi^ht  have  alleged  the  vil- 
leinage of  the  plaintiff,  by  way  of  protestation,  and  then  have  denied  the  de- 
mand. By  this  means  the  future  vassalage  of  the  plaintiff  was  saved  to  the 
defendant,  in  case  the  issue  was  found  in  his  (the  defendant's)  favor:  (m)  for 
the  protestation  prevented  that  conclusion,  which  would  otherwise  have  re- 
sulted from  the  rest  of  his  defence,  that  he  had  enfranchised  the  plaintiff;  (n) 
since  no  villein  could  maintain  a  civil  action  against  his  lord.  So  also  if  a  de- 
fendant, by  way  of  inducement  to  the  point  of  his  defence,  alleges  (amonjir 
other  matters)  a  particular  mode  of  seisin  or  tenure,  which  the  plaintiff,  is 
unwilling  to  admit,  and  yet  desires  to  take  issue  on  the  principal  point  of  th9 
defence,  lie  must  deny  the  seisin  or  tenure  by  way  of  protestation,  and  then 
traverse  the  defensive  matter.  So,  lastly,  if  an  award  be  set  forth  by  the 
plaintiff,  and  he  can  assign  a  breach  in  one  part  of  it  (viz.,  the  non-payment 
of  a  sum  of  money),  and  yet  is  afraid  to  admit  the  performance  of  the  rest  of 
the  award,  or  to  aver  in  general  a  non-performance  of  any  part  of  it,  lest  some- 
thing should  appear  to  have  been  performed:  ho  may  save  to  himself  any  ad- 
vantage he  might  hereafter  make  of  the  general  non-performance,  by  alleging 
that  by  protestation;  and  plead  only  the  non-payment  of  the  money,  {o)  (20) 

*In  any  stage  of  the  pleadings,  when  either  side  advances  or  affirms  r^oio-i 
any  new  matter,  he  usually  (as  was  said)  avers  it  to  be  true;  ''and  this  ^  -■ 
he  is  ready  to  verify."  On  the  other  hand,  when  either  side  traverses  or  denies 
the  facts  pleaded  by  his  antagonist,  he  usually  tenders  an  issue,  as  it  is  called; 
the  language  of  which  is  different  according  to  the  party  by  whom  the  issue 
is  tendered;  for  if  the  traverse  or  denial  comes  from  the  defendant,  the  issue 
is  tendered  in  this  manner,  "  and  of  this  he  puts  himself  upon  the  country," 
thereby  submitting  himself  to  the  judgment  of  his  peers:  (p)  but  if  the  tra- 
verse lies  upon  the  plaintiff,  he  tenders  the  issue,  or  prays  the  judgment  of  the 
peers  against  the  defendant  in  another  form;  thus:  "and  this  he  prays  may 
be  inquired  of  by  the  country." 

But  if  either  side  (as,  for  instance,  the  defendant)  pleads  a. special  negative 
plea;  not  traversing  or  denying  anything  that  was  before  alleged,  but  disclos- 
ing some  new  negative  matter;  as,  where  the  suit  is  on  a  bond,  conditioned  to 
perform  an  award,  and  the  defendant  pleads,  negatively,  that  no  award  waa 
made,  he  tenders  no  issue  upon  this  plea;  because  it  does  not  yet  appear 
whether  the  fact  will  be  disputed,  the  plaintiff  not  having  yet  asserted  the 
existence  of  any  award;  but  when  the  plaintiff  replies,  and  sets  forth  an  actual 

(D  llDst.  IM.  (m)  Co.Utt  198.  (n)  See  book  II,  cb.  8,  p.  M. 

(•)  Appendix,  No.  m,  |  ^  (p)  Ihid,  No.  U.  {  4. 


(20)  By  the  Common  Law  Procedure  Act,  1852,  and  the  Supreme  Court,  of  Judicature  Ad, 
1878,  and  the  rules  of  practice  adopted  under  them,  the  English  practice  is  now  vecy 
greatly  changed  and  simplified. 
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specific  award,  if  then  the  defendant  traverses  the  replication,  and  denies  the 
making  of  any  such  award,  he  then,  and  not  before,  tenders  an  issae  to  the 
plaintiff.  For  when  in  the  course  of  pleading  they  come  to  a  point  which  is 
affirmed  on  one  side,  and  denied  on  the  other,  they  are  then  said  to  be  at  issue; 
all  their  debates  being  at  last  contracted  into  a  single  point,  which  most  now 
be  determined  either  in  favor  of  the  plaintiff  or  of  the  defendant. 


CHAPTER   XXI. 

OF  ISSUE  AND    DEMURRER 

IssTTB,  exUiis,  being  the  end  of  all  the  pleadings,  is  the  fourth  part  or  stage 
of  an  action,  and  is  either  upon  matter  of  lawy  or  matter  of  /act. 

An  issue  upon  matter  of  law  is  called  a  demurrer;  and  it  confesses  the  facts 
to  be  true,  $s  stated  by  the  opposite  party;  bi;t  denies  that,  by  the  law  arising 
upon  those  facts,  any  injury  is  done  to  the  plaintiff,  or  that  the  defendant  has 
made  out  a  legitimate  excuse;  according  to  the  party  which  first  demurs,  de- 
morcUurf  rests  or  abides  upon  the  point  in  question.  As,* if  the  matter  of  the 
plaintiff's  complaint  or  declaration  be  insufficient  in  law,  as  by  not  assigning 
any  sufficient  trespass,  then  the  defendant  demurs  to  the  declaration;  if,  on 
the  other  hand,  the  defendant's  excuse  or  plea  be  invalid,  as  if  he  pleads  that 
he  committed  the  trespass  by  authority  from  a  stranger,  without  making  out 
the  stranger's  right;  here  the  plaintiff  may  demur  in  law  to  the  plea;  and  so 
on  in  every  other  part  of  the  proceedings,  where  either  side  perceives  any  ma- 
terial objection  in  point  of  law,  upon  which  he  may  rest  his  case. 

The  form  of  sucn  demurrer  is  by  averring  the  declaration  or  plea,  the  repli- 
r*3lAl  ^^^^^^  ^^  rejoinder,  to  be  insufficient  *in  law  to  maintain  the  action  or 
■-  ^  the  defence;  and  therefore  praying  judgment  for  want  of  sufficient 
matter  alleged,  (a)  Sometimes  demurrers  are  merely  for  want  of  sufficient 
form  in  the  writ  or  declaration.  But  in  case  of  exceptions  to  the  form  or 
manner  of  pleading,  the  party  demurring  must,  by  statutes  27  Eliz.  c.  5,  and 
4  and  5  Ann.  c.  16,  set  forth  the  causes  of  his  demurrer,  or  wherein  he  appre- 
hends the  deficiency  to  consist.  (1)  And  upon  either  a  general^  or  such  a  spe- 
cial demurrer,  the  opposite  party  must  aver  it  to  be  sufficient,  which  is  called 
ajoinder  in  demurrer,  (b)  and  then  the  parties  are  at  issue  in  point  of  law. 
W  hich  issue  in  law,  or  demurrer,  the  judges  of  the  court  before  which  the  ac- 
tion is  brought  must  determine. 

An  issue  of  fact  is  where  the  fact  only,  and  not  the  law,  is  disputed.  And 
when  he  that  denies  or  traverses  the  fact  pleaded  by  his  antagonist  has  ten- 
dered the  issue,  thus:  ''and  this  he  prays  may  be  inquired  of  by  the  country;'' 
or,  ''and  of  this  he  puts  himself  upon  the  country;"  it  may  immediately  be 
subjoined  by  the  other  party,  "  and  the  said  A  B  doth  the  like."  Which  done, 
the  issue  is  said  to  be  joined,  both  parties  having  agreed  to  rest  the  fate  of 
the  cause  upon  the  truth  of  the  fact  in  question,  {c)     And  this  issue  of  fact 

(a)  Appendix,  Nam.  SI  Qt)  Ihid.  (o) /Hd.  Ka  II, 1 4. 

(1)  A  general  demurrer  is  used  where  the  objection  is  to  the  substance  of  the  adversary's 
pleading;  a  special  demurrer  where  it  is  to  the  form  merely.  The  former  is  couched  in 
general  terms;  the  latter  points  out  the  special  points  of  objection.    Stephen  PI.,  140. 

Tlie  Common  Law  Procedure  Act,  1852,  put  an  end  to  special  demurrers  in  England,  sub- 
stituting for  them  a  controlling  power,  vested  in  the  court  or  a  judge,  to  amend  or  strike 
out  plet^ings  on  the  application  of  the  opposite  party,  if  they  were  so  framed  as  to  preju- 
dice, embarrass,  or  delay  the  fair  trial  of  the  action;  and  as  to  needless  and  flctftioiis  av«f> 
meats,  the  act  swept  them  away  altogether. 
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must,  generally  speaking,  be  determined,  not  by  the  judges  of  the  court,  but 
by  some  other  method;  the  principal  of  which  methods  is  that  by  the  country, 
per  pais,  (in  Latin  per  patriam),  that  is,  by  jury.  "Which  establishment  of 
di£Perent  tribunals  for  determining  these  different  issues  is  in  some  measure 
agreeable  to  the  course  of  justice  in  the  Roman  republic,  where  the  judices 
ordinarii  determined  only  questions  of  fact,  but  questions  of  law  were  referred 
to  the  decisions  of  the  centumviri.  (d) 

But  here  it  will  be  proper  to  observe,  that  during  the  whole  of  those  pro- 
ceedings, from  the  time  of  the  defendant's  appearance  in  obedience  to  the 
king's  writ,  it  is  necessary  *that  both  the  parties  be  kept  or  continued  r^oig  i 
in  court  from  day  to  day,  till  the  final  determination  of  the  suit.  For  •-  -* 
the  court  can  determine  nothing,  unless  in  the  presence  of  both  the  parties,  in 
person  or  by  their  attorneys,  or  upon  default  of  one  of  them,  after  his  original 
appearance  and  a  time  prefixed  for  his  appearance  in  court  again.  Therefore, 
in  the  course  of  pleading,  if  either  party  neglects  to  put  in  his  declaration, 
iplea,  replication,  rejoinder,  and  the  like,  within  the  times  allotted  by  the 
.standing  rules  of  the  court,  the  plaintiff,  if  the  omission  be  his,  is  said  to  be 
nonsuit,  or  not  to  follow  and  pursue  his  complaint,  and  shall  lose  the  benefit 
of  his  writ:  or,  if  the  negligence  be  on  the  side  of  the  defendant,  judgment 
may  be  had  against  him,  for  such  his  default.  And,  after  issue  or  demurrer 
joined,  as  well  as  in  some  of  the  previous  stages  of  proceeding,  a  day  is  con- 
tinually  given,  and  entered  upon  the  record,  for  the  parties  to  appear  on  from 
time  to  time,  as  the  exigence  of  the  case  may  require.  The  giving  of  this  day 
is  called  the  continua7icey  because  thereby  the  proceedings  are  continued  with- 
out interruption  from  one  adjournment  to  another.  If  these  continuances  are 
omitted,  the  cause  is  thereby  discontinued,  and  the  defendant  is  discjiiarged 
sine  die,  without  a  day,  for  this  turn:  for  by  his  appearance  in  court  he  nas 
obeyed  the  command  of  the  king's  writ:  and,  unless  he  be  adjourned  over  to  a 
day  certain,  he  is  no  longer  bound  to  attend  upon  that  summons;  but  he  must 
be  warned  afresh  and  the  whole  must  begin  de  novo,  (2) 

Now  it  may  sometimes  happen,  that  after  the  defendant  has  pleaded,  nay 
even  after  issue  or  demurrer  joined,  there  may  have  arisen  some  new  matter, 
which  it  is  proper  for  the  defendant  to  plead;  as  that  the  plaintiff,  being  a 
feme  sole,  is  since  married,  or  that  she  has  given  the  defendant  a  release,  and 
the  like:  here,  if  the  defendant  takes  advantage  of  this  new  matter,  as  early 
as  he  possibly  can,  viz. :  at  the  day  siven  for  his  next  appearance,  he  is  per- 
mitted to  plead  it  in  what  is  called  a  plea  of  puis  darrein  continuance,  or 
since  the  fast  adjournment.  (3)  For  it  would  be  unjust  to  exclude  him 
*from  the  benefit  of  this  new  defense,  which  it  was  not  in  his  power  to  r^o.  ^-i 
make  when  he  pleaded  the  former.  But  it  is  dangerous  to  rely  on  such  L  ^^ '  J 
a  plea,  without  due  consideration;  for  it  confesses  the  matter  which  was  be- 
fore in  dispute  between  the  parties,  (e)  And  it  is  not  allowed  to  be  put  in,  if 
any  continuance  has  intervened  between  the  arising  of  this  fresh  matter  and 
the  pleading  of  it:  for  then  the  defendant  is  guilty  of  neglect,  or  laches,  and 
is  supposed  to  rel^  on  the  merits  of  his  former  plea.  Also  it  is  not  allowed 
after  a  demurrer  is  determined,  or  verdict  given;  because  then  relief  may  be 
had  in  another  way,  namely,  by  writ  of  audita  querekiy  of  which  hereafter. 

(d)  Clo.  d€  Orofor.  1. 1,  &  81  (•)  Cro.  Elis.  49. 


(3)  This  is  otherwise  dow. 

(8)  Such  a  plea  must  be  verifled  by  affidavit:  Prince  v.  Nicholson,  6  Taunt,  888;  Bartleti 
T.  LeightOD,  8  C.  <fe  P.,  408.  By  15  and  16  Vict,  c.  76,  s.  69,  the  plea  must  be  accompanied 
by  an  affidavit  that  the  matter  arose  within  eight  days  before  plea,  unless  the  court  shall 

AtltAfnvlaA    /It1*tt/tt  Qn/»Vk     nlAAO     wiaw   Ka    in     aKa«A**«Anf   av    in     Ka*     an^      a/*A»   a     vwIam     i^    W».       > 


PL,  I,  650;  and  see  Stephen  PL,  63-66:  Qould  PI.,  oh.  vi. 
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And  these  pletLspuia  darrein  continuance^  when  brought  to  a  demurrer  in  law 
or  issue  of  fact,  shall  be  determined  in  like  manner  as  other  pleas. 

We  have  said,  that  demurrers,  or  questions  oonceming  the  et^fficiency  of  the 
matters  alleged  in  the  pleadings,  are  to  be  determined  by  the  judges  of  the 
court,  upon  solemn  argument  by  counsel  on  both  sides,  and  to  that  end  a  de- 
murrer-book is  made  up,  containing  all  the  proceedings  at  length,  which  are 
afterwards  entered  on  record;  and  copies  thereof,  called  paper-books^  are  de- 
livered to  the  judges  to  peruse.  The  record  {/)  is  a  history  of  the  most 
material  proceedings  in  the  cause  entered  on  a  parchment  roll,  and  continued 
down  to  the  present  time;  in  which  must  be  stated  the  originsd  writ  and  sum- 
mons, all  the  pleadings,  the  declaration,  view  or  oyer  prayed,  the  imparlances, 
plea,  replication,  rejoinder,  continuances,  and  whatever  farther  proceedings 
have  been  had;  all  entered  verbatim  on  the  roll,  and  also  the  issue  or  demurrer, 
and  joinder  therein. 

These  were  formerly  all  written,  as  indeed  all  public  proceedings  weje,  in 
Korman  or  law-French,  (4)  and  even  the  arguments  of  the  counsel  and  decisions 
of  the  court  were  hi  the  same  barbarous  dialect.     An  evident  and  shaipeful 
r*^l8 1  ^^^S^y  ^^  must  be  owned,  of  tyranny  and  foreign  servitude;  being  *intro- 
I-         -I  duced  under  the  auspices  of  William  the  Noi-man,  and  his  sons:  where- 
by the  ironical  observation  of  the  Roman  satirist  came  to  be  literally  verified, 
that  "  Gallia  causidicos  docuit  facunda  Britannos,^*  (g)    This  continued  till 
the  reign  of  Edward  III;  who,  having  employed  his  arms  successfully  in  sub- 
duing the  crown  of  France,  thought  it  unbeseeming  the  dignity  of  the  victors 
to  use  any  longer  the  language  of  a  vanquished  country.    iBy  a  statute,  there- 
fore, passed  in  the  thirty-sixth  year  of  his  reign,  (A)  it  was  enacted,  that  for 
the  future  all  pleas  should  be  pleaded,  shown,  defended,  answered,  debated, 
and  judged  in  the  English  tongue;  but  be  entered  and  enrolled  in  Latin.     In 
like  manner  as  Don  Alonso  X,  King  of  Castile  (the  great-grandfather  of  our 
Edward  III),  obliged  his  subjects  to  use  the  Castilian  tongue  in  all  legal  pro- 
ceedings; {i)  and  as,  in  1286,  the  Oerman  language  was  established  in  the  courts 
of  the  empire,  {k)    And  perhaps  if  our  legislature  had  then  directed  that  the 
writs  themselves,  which  are  mandates  from  the  king  to  his  subjects  to  perform 
certain  acts,  or  to  appear  at  certain  places,  should  have  been  framed  in  the 
English  language,  according  to  the  rule  of  our  ancient  law,  {I)  it  had  not  been 
very  improper.     But  the  record  or  enrollment  of  those  writs  and  the  proceed- 
ings thereon,  which  was  calculated  for  the  benefit  of  posterity,  was  more  ser- 
viceable (because  more  durable)  in  a  dead  and  immutable  language  than  in  any 
fiux  or  living  one.     The  practisers,  however,  being  used  to  the  Norman 
language,  ana  therefore  imagining  they  could  express  their  thoughts  more 
aptly  and  more  concisely  in  that  than  in  any  other,  still  continued  to  take  their 
notes  in  law-French;  and,  of  course,  when  those  notes  came  to  be  published, 
under  the  denomination  of  reports,  they  were  printed  in  that  barbarous  dialect; 
which,  joined  to  the  additional  terrors  of  a  Gothic  black  letter,  has  occasioned 
many  a  student  to  throw  away  his  Plowden  and  Littleton,  without  venturing 
to  attack  a  page  of  them.    And  yet  in  reality,  upon  a  nearer  aoquaintanoei 
they  would  have  found  nothing  very  formidable  in  the  language;  wnioh  differs 
r  «Qi  gi  in  its  grammar  '^'and  orthography  as  much  from  the  modem  French, 
>-         J  as  the  diction  of  Chaucer  and  Gower  does  from  that  of  Addison  and 
Pope.    Besides,  as  the  English  and  Norman  languages  were  concurrently  used 
by  our  ancestors  for  several  centuries  together,  the  two  idioms  have  naturally 
assimilated,  and  mutually  borrowed  from  each  other:  for  which  reason  the 
grammatical  construction  of  each  is  so  very  much  the  same,  that  I  apprehend 
an  Englishman  (with  a  week's  preparation)  would  understand  the  laws  of 

(/)  Appendix.  No.  II,  1 4;  No.  m,  1 8.  (g)  Jwo.  zr,  HI.  (h)  CIA. 

(ft  Mod.  Un.  diBt.  XX.  811.  (If)  Ibid,  xxIx,^»B.  (I)  Xlir.  o.  4,  %%. 

(4)  Mr.  Stephen  contends  that  the  record  was  from  the  earliest  times  in  Latin.    Stephea 
PL,  Appendix,  xzii. 
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Normandy,  ooUeoted  in  their  grand  coi$8tumier,  as  well,  if  not  better,  than  a 
Frenchmi^n  bred  within  the  walls  of  Paris. 
The  Latin,  which  succeeded  the  French  for  the  entry  and  enrollment  of 

fleas,  and  which  continued  in  use  for  four  centuries,  answers  so  nearly  to  the 
!nglish  (oftentimes  word  for  word)  that  it  is  not  at  all  surprising  it  should 
generally  be  imagined  to  be  totally  fabricated  at  home,  with  little  more  art  or 
trouble,  than  by  adding  Roman  terminations  to  English  words.  Whereas  in 
reality  it  is  a  very  universal  dialect,  spread  throughout  all  Europe  at  the  irrup- 
tion of  the  northern  nations,  and  particularly  accommodated  and  moulded  to 
answer  all  the  purposes  of  the  lawyers  with  a  peculiar  exactness  and  precision. 
This  is  principally  owing  to  the  simplicity,  or  (if  the  reader  pleases^  the  pov- 
erty ana  baldness  of  its  texture,  calculated  to  express  the  ideas  ot  mankind 
just  as  they  arise  in  the  human  mind,  without  any  rhetorical  flourishes,  or  per- 
plexed ornaments  of  style;  for  it  may  be  observed  that  those  laws  and  ordin- 
ances, of  public  as  well  as  private  communities,  are  generally  the  most  easily 
unders  tood,  where  strength  and  perspicuity,  not  harmony  or  elegance  of  ex- 
pressio  n,  have  been  principally  consulted  in  compiling  them.  These  northern 
nations,  or  rather  their  legislators,  though  they  resolved  to  make  use  of  the 
Latin  tongue  in  promulging  their  laws,  as  being  more  durable  and  more  gen- 
erally known  to  their  conquered  subjects  than  their  own  Teutonic  dialects,  yet 
(either  through  choice  or  necessity)  have  frequently  intermixed  therein  some 
words  of  a  Gothic  original,  which  is,  more  or  less,  the  case  in  every  country 
*of  Europe,  and,  therefore,  not  to  be  imputed  as  any  peculiar  blemish  r^oQAi 
in  our  English  legal  Latinity.  (m)  The  truth  is,  what  is  generally  de-  ■-  ^ 
nominated  law-Latin  is  in  reality  a  mere  technical  language,  calculated  for 
eternal  duration,  and  easy  to  be  apprehended  both  in  present  and  future  times; 
and  on  those  accounts  best  suitea  to  preserve  those  memorials  which  are  in- 
tended for  perpetual  rules  of  action.  The  rude  pyramids  of  Egypt  have  en- 
dured from  the  earliest  ages,  while  the  more  modern  and  more  elegant 
structures  of  Attica,  Rome,  and  Palmyra,  have  sunk  beneath  the  stroke  of 
time. 

As  to  the  objection  of  locking  up  the  law  in  a  strange  and  unknown  tongue, 
this  is  of  little  weight  with  )*egard  to  records  which  few  have  occasion  to  read 
but  such  as  do,  or  ought  to,  understand  the  rudiments  of  Latin.  And,  besides, 
it  may  be  observed  of  the  law-Latin,  as  the  very  ingenious  Sir  John  Davies  (n) 
observes  of  the  law-French,  **  that  it  is  so  very  easy  to  be  learned,  that  the 
meanest  wit  that  ever  came  to  the  study  of  the  law  doth  come  to  understand 
it  almost  perfectly  in  ten  days  without  a  reader." 

It  is  true,  indeed,  that  the  many  terms  of  art,  with  which  the  law  abounds, 
are  sufficiently  harsh  when  latinized  (yet  not  more  so  than  those  of  other 
sciences),  and  may,  as  Mr.  Selden  observes,  (o)  give  offence  "  to  some  gram- 
marians of  squeamish  stomachs,  who  would  rather  choose  to  live  in  ignorance 
of  things  the  most  useful  and  important,  than  to  have  their  delicate  ears 
wounded  by  the  use  of  a  word  unknown  to  Cicero,  Sallust,  or  the  other  writers 
of  the  Augustan  age."  Yet  this  is  no  more  than  must  unavoidably  happen 
when  things  of  modem  use,  of  which  the  Romans  had  no  idea,  and  oonse- 
quently  no  phrases  to  express  *them,  come  to  be  delivered  in  the  Latin  r^ooii 
tongue.  It  would  puzzle  the  most  classical  scholar  to  find  an  appella-  *■  -I 
tion,  in  his  pure  latinity,  for  a  constable,  a  record,  or  a  deed  of  feoffment;  it 
is  therefore  to  be  imputed  as  much  to  necessity,  as  ignorance,  that  they  were 
fltyled  in  our  forensic  dialect  canstcUnUarius,  recardum,  and  /eoffamentum.  Thus, 
again,  another  uncouth  word  of  our  ancient  laws,  (for  I  defend  not  the  ridicul- 
ous barbarisms  sometimes  introduced  by  the  ignorance  of  tnodem  praotisers), 

(tn)  The  foUowliig  aentenoa,  **Si  €mi$  ad  batialia  eurte  a%M  exierit.  If  anj  one  goes  oul  of  bto  own 
mat  to  flgbt,**  ftc ,  may  raise  a  ainiie  In  the  student  as  a  flamfDg  modem  An^lclsm;  but  he  maj  meet 
with  It,  amonr  others  of  the  same  stanm,  la  the  laws  of  the  Burxundiaos  on  the  oontinent»  before  the 
«Bd  of  the  fifth  oentuij.    Add.  1,  o.  ft,  C  S. 

Cn)  PreL  ReiK  (o)  Pret  adEadtur, 
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the  substantive  murdrum,  or  the  verb  murdrare,  however  harsh  and  nnclassical 
it  may  seem,  was  necessarily  framed  to  express  a  particular  offence;  since  no 
other  word  in  being,  occiderey  interficere,  fiecare,  or  the  like,  was  sufficient  to 
express  the  intention  of  the  criminal,  or  quo  animo  the  act  was  perpetrated; 
and  therefore  by  no  means  came  up  to  the  notion  of  murder  at  present  enter- 
tained by  oar  law,  viz. :  a  killing  with  malice  aforethougkL 

A  similar  necessity  to  this  produced  a  similar  effect  at  Byzantium,  when  the 
Roman  laws  were  turned  into  Greek  for  the  use  of  the  oriental  empire:  for, 
without  any  regard  to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made 
no  scruple  to  trans! ate ./?(/«e  eommi5«ar/o9,  (pid£ixofjifjLi(j(japiov^\{p)  cubiculum, 
XOv/3ovx^€tov;  (q)  JUium-famUiaSy  naida-fpapLiKtaV,  (r)  repudium,  perroV' 
dtov;  (s)  compromissum,  x^M^P^M^^^^^  (f)  reverentia  et  ohsequium,  pevepiv- 
ria  kai  o/Sffexovtov;  (u)  and  the  like.  Tney  studied  more  the  exact  and  pre- 
cise import  of  the  words  than  the  neatness  and  delicacy  of  their  cadence.  ^ 
And  my  academical  readers  will  excuse  me  for  suggesting,  that  the  terms  of 
the  law  are  not  more  numerous,  more  uncouth,  or  more  difficult  to  be  explained 
by  a  teacher,  than  those  of  logic,  physics,  and  the  whole  circle  of  Aristotle's 
philosophy,  nay  even  of  the  politer  arts  of  architecture  and  its  kindred  studies, 
or  the  science  of  rhetoric  itself.  Sir  Thomas  Moore's  famous  legal  question  « 
r*322 1  ^^)  contains  in  it  nothing  more  difficult  than  the  ^definition  which  in 
■-  -I  his  time  the  philosophers  currently  gave  of  their  materia  prima,  the 
groundwork  of  all  natural  knowledge;  that  it  is  **neque  quid,  tieque  quantum, 
neque  quale,  neque  aliquid  eorum  quibus  ens  determincUur  /"  or  its  subsequent 
explanation  by  Adrian  Heereboord,  who  assures  us  {x)  that ''  materia  prima 
non  est  corpus,  neque  performam  corporeitatis,  neque  per  simplicem  essentiam: 
est  tamen  ens,  et  quidem  substantia,  licet  incompleta,  habetque  actum  ex  se  enti- 
tativum,  et  simxd  est  potentia  sub^ectiva.^^  The  law,  therefore,  with  regard  to 
its  technical  phrases,  stands  upon  the  same  footing  with  other  studies,  and 
requests  only  the  same  indulgence. 

This  technical  Latin  continued  in  use  from  the  time  of  its  first  introduction 
till  the  subversion  of  our  ancient  constitution  under  Cromwell;  when  among 
many  other  innovations  in  the  law,  some  for  the  better  and  some  for  the  worse, 
the  language  of  our  records  was  altered  and  turned  into  English.  But  at  the 
restoration  of  King  Charles,  this  novelty  was  no  longer  countenanced;  the 
practisers  finding  it  very  difficult  to  express  themselves  so  concisely  or  si^ifi- 
cantly  in  any  oUier  language  but  the  Liatin.  And  thus  it  continued  without 
any  sensible  inconvenience  till  about  the  year  1 730,  when  it  was  again  thought 
proper  that  the  proceedings  at  law  should  be  done  into  English,  and  it  was 
accordingly  so  ordered  by  statute  4  Oeo.  11,  c.  26.  This  provision  was  made, 
according  to  the  preamble  of  the  statute,  that  the  common  people  might  have 
knowledge  and  understanding  of  what  was  alleged  or  done  for  and  against 
them  in  the  process  and  pleadings,  the  judgment  and  entries  in  a  cause. 
Which  purpose  has,  I  fear,  not  been  answered ;  being  apt  to  suspect  that 
the  people  are  now,  after  many  years'  experience,  altogetner  as  ignorant  in 
matters  of  law  as  before.  On  the  other  hand,  these  inconveniences  have 
already  arisen  from  the  alteration;  that  now  many  clerks  and  attorneys  are 
hardly  able  to  read,  much  less  to  understand,  a  record  even  of  so  modern  a  date 
as  the  reign  of  George  the  First.  And  it  has  much  enhanced  the  expense  of 
r*<!2Sl  *  ^^g^^  proceedings;  for  since  the  practisers  are  confined  (for  the 
^  -I  sake  of  the  stamp  duties,  which  are  thereby  considerably  increased)  to 
write  only  a  stated  number  of  words  in  a  sheet;  (5)  and  as  the  English  langua^e^ 
through  the  multitade  of  its  particles,  is  much  more  verbose  than  the  liatm; 


[0)  Not.  1,  o.  1.  (a)  Nor.  8,  edict.  Congtantinop. 

>)NoT.  m.al,  (•)IM<f.e.B.  (t) /»»d.  88.  c.  11.  (ift)iM(i.78,i 

(10)  See  page  149.  l/t)  PhUot<^  Natural^  a  1,  |  S8, 4to. 


(5)  This  provision  is  now  obsolete.    The  stamp  duties  are  now  regulated  by  83  and  84 
Vict,  c.  07  and  00. 
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it  follows  that  the  namber  of  sheets  must  be  yeiy  mncb  angmented  by  the 
ohange.  (y)  The  translation  also  of  technical  phrases,  and  the  names  of  writs 
and  other  process,  were  found  to  be  so  very  ridiculous  (a  writ  of  nisipriuSf  mare 
impedit^  fieri  faciaSy  habeas  corpus^  and  the  rest,  not  being  capable  of  an  Eng- 
lish dress  with  any  degree  of  seriousness)that  in  two  years'  time  it  was  found 
necessary  to  make  a  new  act^  0  Geo.  11,  c.  14;  which  allows  all  technical 
words  to  continue  in  the  usual  language,  and  has  thereby  almost  defeated 
eyery  beneficial  purpose  of  the  former  statute. 

What  is  said  of  the  alteration  of  language  by  the  statute  4  Oeo.  II,  c.  26, 
will  hold  equally  strong  with  respect  to  the  prohibition  of  using  the  ancient 
immutable  court  hand  in  writing  tne  records  or  other  legal  proceedings;  where- 
by the  reading  of  any  record  that  is  fifty  years  old  is  now  become  the  object 
of  science,  and  calls  for  the  help  of  an  antiquarian.  But  that  branch  of  it, 
which  forbids  the  use  of  abbreyiations,  seems  to  be  of  more  solid  adyantage, 
in  deliyering  such  proceedings  from  obscurity:  according  to  the  precept  of 
Justinian;  {z)  ^' neper  scripturam  aliqua  fiai  in  poeterum  dubitcUio^  juoemtu 
nan  per  siglorum  captiones  et  compendiosa  enigmata  ^fusdem  eodicis  textum 
eonscribiy  eed  per  literarum  cansequentiam  explanari  coneedimus.**  But  to 
return  to  our  demurrer. 

When  the  substance  of  the  record  is  completed,  and  copies  are  delivered  to 
the  judges,  the  matter  of  law  upon  which  the  demurrer  is  grounded  is  upon 
solemn  argument  determined  by  the  court,  and  not  by  any  trial  by  jury;  and 
^judgment  is  thereupon  accordingly  given.  As  in  an  action  of  trespass,  ^41004-1 
if  the  defendant  in  his  plea  confesses  the  fact,  but  justiBes  it  caitsa  ^  -' 
venationis,  for  that  he  was  hunting;  and  to  this  the  plaintiff  demurs,  that  is, 
he  admits  the  truth  of  the  plea,  but  denies  the  justification  to  be  legal:  now, 
on  arguing  this  demurrer,  if  the  court  be  of  opinion,  that  a  man  may  not 
justify  trespass  in  hunting,  they  will  give  judgment  for  the  plaintiff;  if  they 
think  that  he  may,  then  judgment  is  given  for  the  defendant.  Thus  is  an  issue 
in  law,  or  demurrer,  disposed  of. 

An  issue  of  fact  takes  up  more  form  and  preparation  to  settle  it;  for  here 
the  truth  of  the  matters  alleged  must  be  solemnly  examined  and  established 
by  proper  evidence  in  the  channel  prescribed  by  law.  To  which  examination 
of  facts,  the  name  of  trial  is  usually  confined,  which  will  be  treated  of  at  large 
in  the  two  succeeding  chapters. 


CHAPTER  XXIL 
OF  THE  SEVERAL  SPECIES  OF  TRIAL. 

Thx  uncertainty  of  legal  proceedings  is  a  notion  so  generally  adopted,  and 
has  so  long  been  the  standing  theme  of  wit  and  good  humour,  that  he  who 
should  attempt  to  refute  it  would  be  looked  upon  as  a  man  who  was  either 
incapable  of  discernment  himself,  or  else  meant  to  impose  upon  others.  Tet  it 
may  not  be  amiss,  before  we  enter  upon  the  several  modes  whereby  certainty 
is  meant  to  be  obtained  in  our  courts  of  justic^  to  inquire  a  little  wherein  this 
uncertainty,  so  frequently  complained  of,  consists;  and  to  what  causes  it  owes 
its  original. 

It  hath  sometimes  been  said  to  owe  its  original  to  the  number  of  our  mu- 
nicipal constitutions,  and  the  multitude  of  our  judicial  decisions;  (a)  which 

(y)  For  imtaiice,  these  three  words,  "Mcundum  formam  tfofuM,**  are  now  oonverted  into  MTen,  **»•> 
•onlini;  to  the  form  of  the  statute.** 

8>  I^  eoneep,  digest  1 18. 
I)  See  the  preface  to  sir  John  DaTies*!  Beports,  wherein  many  of  the  following  topics  are  dlscnwed 
aers  at  large. 
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ocoasioDy  it  is  alleged,  abandance  of  rules  that  militate  and  thwart  with  each 
other,  as  the  sentiments  or  caprice  of  saccessive  legislatures  and  judges  have 
happened  to  vary.  The  fact  of  multiplicity  is  allowed;  and  that  thereby  the 
researches  of  the  student  are  renderea  more  difficult  and  laborious;  but  that, 
with  proper  industry,  the  result  of  those  inquiries  will  be  doubt  and  indecision, 
is  a  consequence  that  cannot  be  admitted.  People  are  apt  to  be  angry  at  the 
want  of  simplicity  in  our  laws:  they  mistake  variety  for  confusion,  and  oom- 
r*d26l  P^^^^^^^  cases  for  contradictory.  *They  bring  us  the  examples  of  arbi- 
^  J  trary  govemments,  of  Denmark,  Muscovy,  and  Prussia;  of  wild  and 
uncultivated  nations,  the  savages  of  Africa  and  America;  or  of  narrow  domes- 
tic republics,  in  ancient  Greece  and  modem  Switzerland;  and  unreasonably 
require  the  same  paucity  of  laws,  the  same  conciseness  of  practice,  in  a  nation 
of  freemen,  a  polite  and  commerical  people,  and  a  populous  extent  of  terri- 
tory. 

In  an  arbitrary  despotic  government,  where  the  lands  are  at  the  disposal  of 
the  prince,  the  rules  of  succession,  or  the  mode  of  enjoyment,  must  depend  up- 
on his  will  and  pleasure.  Hence  there  can  be  but  few  leeal  determinations  re- 
lating to  the  property,  the  descent,  or  the  conveyance  of  real  estates;  and  the 
same  holds  in  a  stronger  degree  with  regard  to  goods  and  chattels,  and  the 
contracts  relating  thereto.  Under  a  tyrannical  sway  trade  must  be  continually 
in  jeopardy,  and  of  consequence  can  never  be  extensive:  this  therefore  puts  an 
end  to  the  necessity  of  an  infinite  number  of  rules,  which  the  English  merchant 
daily  recurs  to  for  adjusting  commercial  differences.  Marriages  are  there  usually 
contracted  with  slaves;  or  at  least  women  are  treated  as  such:  no  laws  can  be 
therefore  expected  to  regulate  the  rights  of  dower,  jointures,  and  marriage  set- 
tlements. Few  also  are  the  persons  who  can  claim  the  privileges  of  any  laws; 
the  bulk  of  those  nations,  viz.,  the  commonalty,  boors,  or  peasants,  being  merely 
villeins  and  bondmen.  .  Those  are  therefore  left  to  the  private  coercion  of  their 
lords,  are  esteemed  (in  the  contemplation  of  these  boasted  legislators)  incapable 
of  either  right  or  injury,  and  of  consequence  are  entitled  to  no  redress.  We 
may  see,  in  these  arbitrary  states,  how  large  a  field  of  legal,  contests  is  already 
rooted  up  and  destroyed. 

Again;  were  we  a  poor  and  naked  people,  as  the  savages  of  America  are, 
strangers  to  science,  to  commerce,  and  the  arts  as  well  of  convenience  as  of 
luxury,  we  might  perhaps  be  content,  as  some  of  them  are  said  to  be,  to  refer 
all  disputes  to  the  next  man  we  met  upon  the  road,  and  so  put  a  short  end 
r*82'7l  *^^  every  controversy.  For  in  a  state  of  nature  there  is  no  room  for 
*-  -■  municipal  laws;  and  the  nearer  any  nation  approaches  to  that  state  the 
fewer  they  will  have  occasion  for.  When  the  people  of  Rome  were  little  better 
than  sturdy  shepherds  or  herdsmen,  all  their  laws  were  contained  in  ten  or 
twelve  tables;  but  as  luxury,  politeness,  and  dominion  increased,  the  civil  law 
increased  in  the  same  proportion;  and  swelled  to  that  amazine  bulk  which  it 
now  occupies,  though  successively  pruned  and  retrenched  by  the  emperors 
Theodosius  and  Justinian. 

In  like  manner  we  may  lastly  observe,  that,  in  petty  states  and  narrow  terri- 
tories, much  fewer  laws  will  suffice  than  in  large  ones,  because  there  are  fewer 
objects  upon  which  the  laws  can  operate.  The  regulations  of  a  private  family 
are  short  and  well  known;  those  of  a  prince's  household  are  necessarily  more 
various  and  diffuse. 

The  causes  therefore  of  the  multiplicity  of  the  English  laws  are,  the  extent 
of  the  country  which  they  govern;  the  commerce  and  refinement  of  its  in- 
habitants; but,  above  all,  the  liberty  and  property  of  the  subject.  These  will 
naturally  produce  an  infinite  fund  of  disputes,  which  must  be  terminated  in  a 
judicial  way;  and  it  is  essential  to  a  free  people,  that  these  determinations  be 
published  and  adhered  to;  that  their  propertv  may  be  as  certain  and  fixed  as 
the  very  constitution  of  their  state.  For  though  in  many  other  countries 
•very  thing  is  left  in  the  breast  of  the  judge  to  determine,  yet  with  us  he  is 
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only  to  declare  and  pronounce,  not  to  make  or  new-model^  the  law.  Hence  a 
multitude  of  decisions,  or  cases  adjudged,  will  arise;  for  seldom  will  it  happen 
that  any  one  rule  will  exactly  suit  with  many  cases.  And  in  proportion  as  the 
decisions  of  courts  of  judicature  are  multiplied,  the  law  will  be  loaded  with 
decrees,  that  may  sometimes  (though  rarely)  interfere  with  each  other:  either 
because  succeeding  judges  may  not  be  apprized  of  the  prior  adjudication;  or 
because  they  may  think  differently  from  their  predecessors;  or  because  the 
same  arguments  did  not  occur  formerly  as  at  *p resent;  or,  in  fine,  be-  r»«oQi 
cause  of  the  natural  imbecility  and  imperfection  that  attends  all  human  ^  ^ 
proceedings.  But  wherever  this  happens  to  be  the  case  in  any  material  point, 
the  legislature  is  ready,  and  from  time  to  time,  both  maj,  and  frequently  does, 
intervene  to  remove  the  doubt;  and,  upon  due  deliberation  had,  determines  by 
a  declaratory  statute  how  the  law  shall  be  held  for  the  future. 

Whatever  instances,  therefore,  of  contradiction  or  uncertainty  may  have 
been  gleaned  from  our  records,  or  reports,  must  be  imputed  to  the  defects  of 
human  laws  in  general,  and  are  not  owing  to  any  particular  ill  construction  of 
the  English  system.  Indeed,  the  reverse  is  most  stnctly  true.  The  English 
law  is  less  embarrassed  with  inconsistent  resolutions  and  doubtful  questions, 
than  any  other  known  system  of  the  same  extent  and  the  same  duration.  I 
may  instance  in  the  civil  law;  the  text  whereof,  as  collected  by  Justinian  and 
his  agents,  is  extremely  voluminous  and  diffuse;  but  the  idle  comments,  ob- 
scure glosses,  and  jarring  interpretations  grafted  thereupon,  by  the  learned 
jurists,  are  literally  without  number.  And  these  glosses,  which  are  mere  pri- 
vate opinions  of  scholastic  doctors  (and  not  like  our  books  of  reports,  judicial 
determinations  of  the  court^,  are  all  of  authority  sufficient  to  be  vouched  and 
relied  on:  which  must  neeas  breed  great  distraction  and  confusion  in  their 
tribunals.  The  same  may  be  said  of  the  canon  law;  though  the  text  thereof 
is  not  of  half  the  antiquity  with  the  common  laws  of  England;  and  though  the 
more  ancient  any  system  of  laws  is,  the  more  it  is  liable  to  be  perplexed  with 
the  multitude  of  judicial  decrees.  When,  therefore,  a  body  of  laws,  of  so 
high  antiquity  as  the  English,  is  in  general  so  clear  and  perspicuous,  it  argues 
deep  wisdom  and  foresight  in  such  as  laid  the  foundations,  and  great  care  and 
circumspection  in  such  as  have  built  the  superstructure. 

But  is  not  (it  will  be  asked)  the  multitude  of  law-suits,  which  we  daily  see 
and  experience,  an  argument  against  the  clearness  and  certainty  of  the  law 
itself  ?  By  no  means:  ior  *amon^  the  various  disputes  and  controver-  r  »go9i 
sies  which  are  daily  to  be  met  wiUi  in  the  course  of  legal  proceedings,  *■  -I 
it  is  obvious  to  observe  how  very  few  arise  from  obscurity  in  the  rules  or 
maxims  of  law.  An  action  shall  seldom  be  heard  of,  to  determine  a  question 
of  inheritance,  unless  the  fact  of  the  descent  be  controverted.  But  the  dubi- 
ous points  which  are  usually  agitated  in  our  courts,  arise  chiefly  from  the  diffi- 
culty there  is  of  ascertaining  the  intentions  of  individuals,  in  their  solemn 
dispositions  of  property;  in  their  contracts,  conveyances,  and  testaments.  It 
is  an  object,  indeeo,  oi  the  utmost  importance  in  this  free  and  commercial 
country,  to  lay  as  few  restraints  as  possible  upon  the  transfer  of  possessions 
from  hand  to  hand,  or  their  various  designations  marked  out  by  the  prudence, 
convenience,  necessities,  or  even  by  the  caprice,  of  their  owners:  yet  to  inves- 
tigate the  intention  of  the  owner  is  frequently  matter  of  difficulty,  among 
heaps  of  entangled  conveyances  or  wills  of  a  various  obscurity.  The  law 
rarely  hesitates  in  declaring  its  own  meaning;  but  the  judges  are  frequently 
puzzled  to  find  out  the  meaning  of  others.  Thus  the  powers,  the  interest,  the 
privileges,  and  the  properties  of  a  tenant  for  life,  and  a  tenant  in  tail,  are 
clearly  distinguished  and  precisely  settled  by  law:  but  what  words  in  a  will 
shall  constitute  this  or  that  estate,  has  occasionally  been  disputed  for  more 
than  two  centuries  past,  and  will  continue  to  be  disputed  as  long  as  the  care- 
lessness, the  ignorance,  or  singularity  of  testators  shall  continue  to  clothe 
their  intentions  in  dark  or  new-iangled  expressions. 
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But,  notwithstanding  so  vast  an  accession  of  legal  controyersies,  arising 
from  so  fertile  a  fund  as  the  ignorance  and  wilfulness  of  individuals,  Uiese  wifi 
bear  no  comparison  in  point  of  number  to  those  which  are  founded  upon  the 
dishonesty,  and  disingenuity  of  the  parties:  by  either  their  suggesting  com- 
plaints that  are  false  in  fact,  and  thereupon  bringing  groundless  actions;  or  by 
their  denying  such  facts  as  are  true,  in  setting  up  unwarrantable  defences.  A 
facto  oritur  jus  :  if  therefore  the  fact  be  perverted*  or  misrepresented,  the  law 
r  *3301  ^^^^^  arises  from  thence  will  unavoidably  be  unjust  or  partial.  *And, 
*-  -■in  order  to  prevent  this,  it  is  necessary  to  set  right  the  fact,  and  estab- 
lish the  truth  contended  for,  by  appealing  to  some  mode  of  probation  or  tricUy 
which  the  law  of  the  country  nas  ordained  for  a  criterion  of  truth  and  false- 
hood. 

These  modes  of  probation  or  trial  form  in  every  civilized  country  the  great 
object  of  judicial  decisions.  And  experience  will  abundantly  show,  that  above 
a  hundred  of  our  law-suits  arise  from  disputed  facts,  for  one  where  the  law  is 
doubted  of.  About  twenty  days  in  the  year  are  sufficient  in  Westminster-hall 
to  settle  (upon  solemn  argument)  every  demurrer,  or  other  special  point  of  law 
that  arises  throughout  the  nation:  but  two  months  are  annually  spent  in  decid- 
ing the  truth  of  facts,  before  six  distinct  tribunals,  in  the  several  circuits  of 
England:  exclusive  of  Middlesex  and  London,  which  afford  a  supply  of  causes 
much  more  than  equivalent  to  any  two  of  the  largest  circuits. 

Trial,  then,  is  the  examination  of  the  matter  of  fact  in  issue:  of  which  there 
are  many  different  species,  according  to  the  difference  of  the  subject,  or  thing 
to  be  tried:  of  all  which  we  will  take  a  cursory  view  in  this  and  the  subse- 
quent chapter.  For  the  law  of  England  so  industriously  endeavours  to  in- 
vestigate truth  at  any  rate,  that  it  will  not  confine  itself  to  one,  or  to  a  few, 
manners  of  trial;  but  varies  its  examination  of  facts  according  to  the  nature 
of  the  facts  themselves:  this  being  the  one  invariable  principle  pursued,  that 
as  well  the  best  method  of  trial,  as  the  best  evidence  upon  that  tcial  which  the 
nature  of  the  case  affords,  and  no  other,  shall  be  admitted  in  the  English 
courts  of  justice. 

The  species  of  trials  in  civil  cases  are  seven.  By  record;  by  irupection,  or 
examination;  by  certificate;  by  toitneseee;  by  wager  of  battel;  by  wager  of 
law;  and  hy  jury.  • 

L  First  then  of  the  trial  by  record.  This  is  only  used  in  one  particular  in- 
r*S3ll  ^^^°^®*  ^^^  ^^^^  ^^  where  a  matter  of  record  ^is  pleaded  m  any  action, 
^  -I  as  a  fine,  a  judgment  or  the  like ;  and  the  opposite  party  pleads, 
*'  ntd  tiel  record/^  that  there  is  no  such  matter  of  record  existing:  upon  this, 
issue  is  tendered  and  joined  in  the  following  form,  **  and  this  he  prays  may  be 
inquired  of  by  the  record,  and  the  other  doth  the  like;"  and  hereupon  the  part^ 
pleading  the  record  has  a  day  given  him  to  bring  it  in,  and  proclamation  is 
made  in  court  for  him  to  ''bring  forth  the  record  oy  him  in  pfeadiug  alleged, 
or  else  he  shall  be  condemned;"  and,  on  his  failure,  his  antagonist  shall  have 
judgment  to  recover.  The  trial,  therefore,  of  this  issue  is  merely  by  the  rec- 
ord; for,  as  Sir  Edward  Coke  (b)  observes,  a  record  or  enrolment  is  a  monu- 
ment of  so  high  a  nature,  and  importeth  in  itself  such  absolute  verity,  that  if 
it  be  pleaded  that  there  is  no  such  record,  it  shall  not  receive  any  trial  by  wit- 
ness, jury,  or  otherwise,  but  only  by  itself.  Thus,  titles  of  nobility,  as 
whether  earl  or  no  earl,  baron  or  no  baron,  shall  be  tried  by  the  king's  writ  or 
patent  only,  which  is  matter  of  record,  (c)  Also  in  case  of  an  alien,  whether 
alien  friend  or  enemy,  shall  be  tried  by  the  league  or  treaty  between  his  sover- 
eign and  ours;  for  every  league  or  treaty  is  of  record,  {d)  And  also,  whether 
a  manor  be  to  be  held  in  ancient  demesne  or  not,  shall  be  tried  by  the  record 
of  domesday  in  the  king's  exchequer. 

n.  Trial  by  inapection,  or  examination^  is  when,  for  the  greater  expedition 
I  of  a  cause,  in  some  point  or  issue,  being  either  the  principal  question  or  arising 

(b)  1  Inst.  117,  900.  (e)  6  Rep.  Bl  (d)  9Rep.  81. 
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collaterally  oat  of  it,  but  being  evidentlj  the  object  of  sense,  the  judges  of  the 
court,  upon  the  testimony  of  their  own  senses,  shall  decide  the  point  in  dispute. 
For  where  the  affirmative  or  negative  of  a  question  is  matter  of  such  obvious 
determination,  it  is  not  thought  necessary  to  summon  a  jury  to  decide  it;  who 
are  properly  called  in  to  inform  the  conscience  of  the  court  in  respect  of  ditbi- 
au8  facts:  and  therefore  when  the  fact,  from  its  nature,  must  be  evident  to  the 
court  either  from  ocular  demonstration  or  other  irrefragable  proof,  there  the 
law  departs  *from  its  usual  resort,  the  verdict  of  twelve  men,  and  relies  r^Qooi 
on  the  judgment  of  the  court  alone.  As  in  case  of  a  suit  to  reverse  a  *-  -* 
fine  for  non-age  of  the  cognizor,  or  to  set  aside  a  statute  or  recognizance 
entered  into  by  an  infant;  here,  and  in  other  cases  of  the  like  sort,  a  writ  shall 
issue  to  the  sheriff;  {e)  commanding  him  that  he  constrain  the  said  party  to 
appear,  that  it  may  be  ascertained  oy  the  view  of  his  body  by  the  king's  jus- 
tices, whether  he  be  of  full  age  or  not;  *^tU  per  aspectum  corporis  sui  oonstare 
poterit  juaticiariia  nostris^  si  prcadictus  A  sit  pUncB  cetatis  necneJ**  {/)  If, 
however,  the  court  has,  upon  inspection,  any  doubt  of  the  age  of  the  party  (as 
may  frequently  be  the  case),  it  may  proceed  to  take  proofs  of  the  fact;  and,  par- 
ticularly, may  examine  the  infant  himself  upon  an  oath  of  voir  dire,  veritatem 
dicere,  that  is,  to  make  true  answer  to  such  questions  as  the  coui't  shall 
demand  of  him;  or  the  court  may  examine  his  mother,  his  godfather,  or  the 
like,  {g) 
In  like  manner  if  a  defendant  pleads  in  abatement  of  the  suit  that  the 

Slaintiff  is  dead,  and  one  appears  and  calls  himself  the  plaintiff,  which  the 
efendant  denies:  in  this  case  the  Judges  shall  determine  by  inspection  and 
examination,  whether  he  be  the  plaintiff  or  not.  (A)  Also  if  a  man  be  found 
by  a  jury  an  idiot  a  nativitate,  he  may  come  in  person  into  the  chancery  be- 
fore the  chancellor,  or  be  brought  Inhere  by  his  friends,  to  be  inspected  and 
examined,  whether  idiot  or  not:  and  if,  upon  such  view  and  inquiry,  it  appears 
he  is  not  so,  the  verdict  of  the  jury,  and  all  the  proceedings  thereon,  are  utterly 
void  and  instantly  of  no  effect.  {%) 

Another  instance  in  which  the  trial  by  inspection  may  be  used,  is  when  upon 
an  appeal  of  mayhem,  the  issue  joined  is  whether  it  be  mayhem  or  no  mayhem, 
this  snail  be  decided  by  the  court  upon  inspection;  for  which  purpose  they 
may  *call  in  the  assistance  of  surgeons,  {j)  (1)  And,  by  analoj^  to  r^ooo-i 
this,  in  an  action  of  trespass  for  mayhem,  the  court  (upon  view  ofsuch  ^  ^ 
mayhem  as  the  plaintiff  has  laid  in  his  declaration,  or  which  is  certified  by  the 
judges  who  triea  the  cause  to  be  the  same  as  was  given  in  evidence  to  the  jury) 
may  increase  the  damages  at  their  own  discretion;  {k)  as  may  also  be  the  case 

Xn  view  of  an  atrocious  battery.  (Q  But  then  the  battery  must  likewise  be 
ffed  so  certainly  in  the  declaration,  that  it  may  appear  to  be  the  same  with 
the  battery  inspected. 

Also  to  ascertain  any  circumstances  relative  to  a  particular  day  past,  it  hath 
been  tried  by  an  inspection  of  the  almanac  by  the  court.  Thus  upon  a  writ 
of  error  from  an  inferior  court,  that  of  Lynn,  the  error  assigned  was  that  the 
judgment  was  given  on  a  Sunday,  it  appearing  to  be  on  26  of  February,  26  Eliz., 
and  upon  insj>ection  of  the  almanacs  of  that  year,  it  was  found  that  the  26th 
of  February  in  that  year  actually  fell  upon  a  Sunday:  this  was  held  to  be  a 
sufficient  trial,  and  that  a  trial  by  a  jury  was  not  necessa^,  although  it  was  an 
error  in  fact;  and  so  the  judgment  was  reversed,  (m)  ^ut  in  all  these  cases, 
thejudfipes,  if  they  conceive  a  doubt,  majr  order  it  to  be  tried  by  jury. 

nL  The  trial  by  certificate  is  allowed  in  such  cases,  where  the  evii 

(•)9B«|i.SL 

Cr)  Tlili  question  of  non-age  was  f ormerlj,  acoordlng  to  QlanTU  (1. 18,  a  15^  tried  bj  a  Jtuy  of  eiglil 
men,  ttaouffb  now  It  la  tried  wr  inspection. 
Or)SBolLAhr.078w  (A)  9  Rep.  90.  if)  Ibid.  Z\.  (i)  S  Roll.  Abr.  678. 


evidence  of 


Sid.  106.  (I)  Hardr.  408.  (m)  Cro.  Eliz.  297. 


(1)  All  appeals  of  mayhem  are  now  abolished. 
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the  person  certifying  is  the  only  proper  criterion  of  the  point  in  dispute.  For, 
when  the  fact  in  question  lies  out  of  the  cognizance  oi  the  court,  the  judges 
must  rely  on  the  solemn  averment  or  information  of  persons  in  such  a  station, 
as  affords  them  the  most  clear  and  competent  knowledge  of  the  truth.  Af 
therefore  such  evidence  (if  given  to  a  jury)  must  have  been  conclusive^  the  law, 
to  save  trouble  and  circuity,  permits  the  fact  to  be  determined  upon  such  cer- 
tificate merely.  Thus,  1.  if  the  issue  be  whether  A  was  absent  with  the  king 
in  his  army  out  of  the  realm  in  time  of  war,  this  shall  be  tried  (n)  by  the  cer- 
r*334l  ^^^^^^^  ^^  ^^^  mareschal  of  *the  king's  host  in  writing  under  his  seal, 
*■  -I  which  shall  be  sent  to  the  justices.  2.  If,  in  order  to  avoid  an  outlaw- 
ry, or  the  like,  it  was  alleged  that  the  defendant  was  in  prison,  tUtra  mare,  at 
Bourdeaux,  or  in  the  service  of  the  mayor  of  Bourdeaux,  this  should  have  been 
tried  by  the  certificate  of  the  mayor;  and  the  like  of  the  captain  of  Calais,  (o) 
But  when  this  was  law,  (p)  those  towns  were  under  the  dominion  of  the  crown 
of  England.  And  therefore,  by  a  parity  of  reason,  it  should  now  hold  that  in 
similar  cases,  arising  at  Jamaica,  or  Minorca,  the  trial  should  be  by  certificate 
from  the  governor  of  those  islands.  We  also  find  (q)  that  the  certificate  of 
the  queen's  messenger,  sent  to  summon  home  a  peeress  of  the  realm,  was  form- 
erly held  a  sufficient  trial  of  the  contempt  in  refusing  to  obey  such  summons.  3. 
For  matters  within  the  realm,  the  customs  of  the  city  of  London  shall  be  tried 
by  the  certificate  of  the  mayor  and  aldermen,  certified  by  the  mouth  of  their 
recorder;  (r)  upon  a  surmise  from  the  narty  alleging  it,  that  the  custom  ought 
to  be  thus  tried:  else  it  must  be  tried  by  the  country.  («)  As,  the  custom  of 
distributing  the  effects  of  freemen  deceased;  of  enrolling  apprentices;  or  that 
he  who  is  n*ee  of  one  tr^de  may  use  another;  if  any  of  these  or  other  similar 
points  come  in  issue.  But  this  rule  admits  of  an  exception,  where  the  corpor- 
ation of  London  is  party,  or  interested,  in  the  suit;  as  m  an  action  brought  for 
a  penalty  inflicted  by  the  custom;  for  there  the  reason  of  the  law  will  not  en- 
dure so  partial  a  trial;  but  this  custom  shall  be  determined  by  a  jury,  and  not 
by  the  mayor  and  aldermen,  certifying  by  the  mouth  of  their  recorder,  {t)  4. 
In  some  cases  the  sheriff  of  London's  certificate  shall  be  the  final  trial:  as  if 
the  issue  be,  whether  the  defendant  be  a  citizen  of  London  or  a  foreigner,  (u) 
in  case  of  privilege  pleaded  to  be  sued  only  in  the  city  courts.  Of  a  nature 
somewhat  similar  to  which  is  the  trial  of  the  privilege  of  the  university,  when 
the  chancellor  claims  cognizance  of  the  cause,  because  one  of  the  parties  is  a 
r*^^5 1  *pr^^i^6^^<^  person.  In  this  case,  the  charters  confirmed  by  act  of  parlia- 
^  J  ment  direct  the  trial  of  the  question,  whether  a  privileged  person  or 
no,  to  be  determined  by  the  certificate  and  notification  of  the  chancellor  under 
seal;  to  which  it  hath  also  been  usual  to  add  an  c^jfidavit  of  the  fact:  but  if  the 
parties  be  at  issue  between  themselves,  whether  A  is  a  member  of  the  univer- 
sity or  no,  on  a  plea  of  privilege,  the  trial  shall  be  then  by  jury,  and  not  by 
the  chancellor's  certificate:  {v)  oecause  the  charters  direct  only  that  the  privil- 
ege be  allowed  on  the  chancellor's  certificate,  when  the  claim  of  cognizance  is 
made  by  him,  and  not  where  the  defendant  himself  pleads  his  privilege:  so 
that  this  must  be  left  to  the  ordinary  course  of  determination.  5.  In  matters 
of  ecclesiastical  jurisdiction,  as  marriage^  and,  of  course,  general  bastardy ; 
and  also  excornrnunicaJtion  and  orders^  these,  and  other  like  matters,  shall  be 
tried  by  the  bishop's  certificate,  (tr)  As  if  it  be  pleaded  in  abatement,  that  the 
plaintin  is  excommunicated,  and  issue  is  joined  thereon;  or  if  a  man  claims  an 
estate  b^  descent,  and  the  tenant  alleges  the  demandant  to  be  a  bastard;  or  if 
on  a  wnt  of  dower,  the  heir  pleads  no  marriage;  or  if  the  issue  in  a  quare  im- 
pedU  be,  whether  or  no  the  ciiurch  be  full  by  institution;  all  these  being  mat- 
ters of  mere  ecclesiastical  cognizance,  shall  be  tried  by  certificate  from  the 
ordinary.    But  in  an  action  on  the  case  for  calling  a  man  bastard,  the  defend- 

(n)  Litt.  I  lOS.  (o)9Rep.n.  (p)  S  Roll.  Abr.  688.  (g)  Dyer,  171.  IVT. 

(r)  Oo.  Lik  74.    4  Burr.  MS.  Ct)  Bro.  Abr.  tit.  Mai,  pL  96.  it)  Hob.  8Bw 

(y)  Oo.  UVL  74.  (V)  2  Roll.  Abr.  m  (w)  Oo.  Utt.  74.    S  Lot.  WBO, 
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ant  having  pleaded  in  justification  that  the  plainlifT  was  rca]ly  so,  this  was 
directed  to  be  tried  by  a  jury:  (a:)  because,  whether  the  plaintiff  be  found  either 
a  general  or  special  bastard,  the  justification  will  be  good;  and  no  question  of 
special  bastardy  shall  be  tried  by  the  bishop^s  certificate,  but  by  a  jury,  (y) 
For  a  special  bastard  is  one  born  before  marriage,  of  parents  who  afterwards 
intermarry:  which  is  bastardy  by  our  law,  though  not  by  the  ecclesiastical. 
It  would  therefore  be  improper  to  refer  the  trial  of  that  question  to  the  bishop; 
who,  whether  the  child  be  born  before  or  after  marriage,  will  be  *sure  f*Qoni 
to  return  or  certify  him  legitimate,  (z)  AbiliU/  of  a  clerk  presented,  »•  ^ 
(a)  admissiofi^  institution  and  deprivation  of  a  clerk,  shall  also  be  tried  by 
certificate  from  the  ordinary  or  metropolitan,  because  of  these  he  is  the  most 
competent  judge:  {b)  but  induction  shall  be  tried  by  a  jury,  because  it  is  a 
matter  of  publfc  notoriety,  (c)  and  is  likewise  the  corporal  investiture  of  the 
temporal  profits.  Resignation  of  a  benefice  may  be  tried  in  either  way;  {d) 
but  it  seems  most  properly  to  fall  within  the  bishop's  cognizance.  6.  The  trial 
of  all  customs  and  practice  of  the  courts  shall  be  by  certificate  from  the  proper 
officers  of  those  courts  respectively;  and,  what  return  was  made  on  a  writ  by 
the  sheriff  or  under-sheriff,  shall  be  only  tried  by  his  own  certificate,  {e)  And 
thus  much  for  those  several  issues,  or  matters  of  fact,  which  are  proper  to  be 
tried  by  certificate. 

IV.  A  fourth  species  of  trial  is  that  by  witnesses^  per  testes^  without  the  in- 
tervention of  a  jury.  (2)  This  is  the  only  method  of  trial  known  to  the  civil 
law;  in  which  the  judge  is  left  to  form  in  his  own  breas^t  his  sentence  upon  the 
credit  of  the  witnesses  examined:  but  it  is  very  rarely  used  in  our  law,  which 
prefers  the  trial  by  jury  before  it  in  almost  every  instance.  Save  only  that 
when  a  widow  brings  a  writ  of  dower,  and  the  tenant  pleads  that  the  husband 
is  not  dead;  this,  being  looked  upon  as  a  dilatory  plea,  is,  in  favour  of  the 
widow,  and  for  greater  expedition,  allowed  to  be  tried  by  witnesses  examined 
before  the  judges  :  and  so,  saith  Finch,  (f)  shall  no  other  case  in  our  law. 
But  Sir  Edward  Coke  (g)  mentions  some  others:  as  to  try  whether  the  tenant 
in  a  real  action  was  duly  summoned,  or  the  validity  of  a  challenge  to  a  juror: 
80  that  Finch's  observation  must  be  confined  to  the  trial  of  direct  and  not  col- 
lateral issues.  And  in  every  case  Sir  Edward  Coke  lays  it  down,  that  the 
affirmative  must  be  proved  by  two  witnesj^es  at  the  least.  (3) 

♦V.  The  next  species  of  trial  is  of  great  antiquity,  but  much  dis-  r»qoHi 
used;  though  still  in  force,  if  the  parties  choose  to  abide  by  it;  (4)  I  *■  J 

mean  the  trial  by  wager  of  battel.  This  seems  to  have  owed  its  original  to  the 
military  spirit  of  our  ancestors,  joined  to  a  superstitious  frame  of  mind;  it 
being  in  the  nature  of  an  af)peal  to  Providence,  under  an  apprehension  and 
hope  (however  presumptuous  and  unwarrantable)  that  heaven  would  give  the 
victory  to  him  who  had  the  right.  The  decision  of  suits  by  this  appeal  to  the 
God  of  battles  is  by  some  said  to  have  been  invented  by  the  Burgnndi,  one  of 
the  northern  or  German  clans  that  planted  themselves  in  Gaul.  And  it  is  true, 
that  the  first  written  injunction  of  judiciary  combats  that  we  meet  with  is  in 
the  laws  of  Gundebald,  A.  D.  501,  which  are  preserved  in  the  Burgundian 

(«)  Hob.  m.  (y)  I^jer,  79.  {%}  See  Introd.  to  the  Qreat  Charter,  edit,  Oxon,  tvb  anno  VttS. 

(a)  See  book  I,  ch.  11.  (6)  8  Inst.  682.    Show.  Pari.  c.  88.    S  Roll  Abr .  683,  &c. 

(e)  I^er,  2S8.  (d)  2  BoU.  Abr.  683.  (e)  9  Bep.  81.  (/)  L.  423.  (g)  1  Inct.  & 

(2)  By  the  rules  adopted  since  the  Judicature  Act  of  1878,  it  is  optional  with  the  parties  in 
civil  cases  to  proceed  without  a  jury,  but  either  party  still  has  a  right  to  demand  a  jury. 
See  Sugg  V.  Silber.  1  L.  R,  Q.  B.  D.,  362.  One  of  several  defendants  cannot  have  a  jury 
without  the  consent  of  the  rest.    Back  v.  Hay«  L.  R  ,  6  Ch.  Div.,  235. 

(8)  In  general,  except  in  treason  and  perjury,  it  suffices  to  prove  a  fact  by  the  evidence 
of  a  single  credible  witness. 

(4)  Appeals  of  murder,  treason,  felony.  &c.,  as  well  as  wager  of  battle,  were  abolished  bv 
statute  59  Cfeo.  III.  c.  46.  See,  as  to  wager  of  battle,  book  iV,  p.  846,  n.  Also,  "  Supersti- 
tion and  Force,"  by  H.  C.  Lea. 
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code.  Yet  it  does  not  seem  to  have  been  merely  a  local  oastom  of  this  or  that 
particular  tribe,  but  to  have  been  the  common  usage  of  all  those  warlike  peo- 
ple from  the  earliest  times.  (A)  And  it  may  also  seem  from  a  passage  in  V  el- 
leius  Paterculus,  (i)  that  the  Qermans,  when  first  they  became  known  to  the 
Romans,  were  wont  to  decide  all  combats  of  right  by  the  sword;  for  when 
Quintilius  Varus  endeavoured  to  introduce  among  them  the  Roman  laws  and 
method  of  trial,  it  was  looked  upon  (says  the  historian)  as  a  **novU€U  ineog- 
nitcB  disciplincBy  ut  aolita  armU  aecemijure  terminarentur.^  And  amon^  the 
ancient  Goths  in  Sweden  we  find  the  practice  of  judiciary  duels  established 
upon  much  the  same  footing  as  they  formerly  were  m  our  own  country,  (j) 

This  trial  was  introduced  into  England  among  other  Norman  customs  by 
William  the  Conqueror;  but  was  only  used  in  three  cases,  one  military,  one 
criminal,  and  the  third  civil.  The  first  in  the  court-martial,  or  court  of  chiv- 
alry and  honour;  (k)  the  second  in  appeals  of  felony,  {I)  of  which  we  shall 
r^cQog-i  speak  in  the  next  book;  and  the  third  upon  issue  joined  in  a  *writ  of 
^  '  ri^ht,  the  last  and  most  solemn  decision  of  real  property.  For  in  writs 
of  right  laejus  proprietatUy  which  is  frequently  a  matter  of  difficulty,  is  in 
question;  but  other  real  actions  being  merely  questions  of  the  jtis posaessionis, 
which  are  usually  more  plain  and  obvious,  our  ancestors  did  not  in  them  appeal 
to  the  decision  of  Providence.  Another  pretext  for  allowing  it,  upon  these 
final  writs  of  right,  was  also  for  the  sake  of  such  claimants  as  might  have  the 
true  right,  but  yet,  by  the  death  of  witnesses,  or  other  defect  of  evidence,  be 
unable  to  prove  it  to  a  jury.  But  the  most  curious  reason  of  all  is  given  in 
the  Mirror,  (m)  that  it  is  allowable  upon  warrant  of  the  combat  between  David 
for  the  people  of  Israel  of  the  one  party,  and  Qoliah  for  the  PhiUstines  of  the 
the  other  party:  a  reason  which  Pope  Nicholas  I  very  seriously  decides  to  be 
inconclusive,  (n)  Of  battle  therefore  on  a  writ  of  right,  (o)  we  are  now  to 
speak;  and  although  the  writ  of  right  itself,  and  of  course  tnis  trial  thereof, 
be  at  present  much  disused;  yet,  as  it  is  law  at  this  day,  it  may  be  matter  of 
curiosity  at  least,  to  enquire  into  the  forms  of  this  proceeding,  as  we  may 
gather  them  from  ancient  authors,  {p) 

The  last  trial  by  battle  that  was  waged  in  the  court  of  common  pleas  at 
Westminster  (though  there  was  afterwards  (;)  one  in  the  court  of  ohiviJry  in 
1031;  and  another  in  the  county  palatine  of  J}urham  (r)  in  1038)  was  in  the 
thirteenth  year  of  Queen  Elizabeth,  A.  D.  1671,  as  reported  by  Sir  James 
Dyer:  («)  and  was  held  in  Tothill-fields,  Westminster,  ^*n<m  sine  magna  jurU 
canaultorum  perttirbationey^^  saith  Sir  Henry  Spelman,  {t)  who  was  himself  a 
witness  of  the  ceremony.  The  form,  as  appears  from  the  authors  before  cited, 
is  as  follows: 

When  the  tenant  in  a  writ  of  right  pleads  the  eeneral  issue,  viz.:  that  he 
r*330l  ^^^^  niore  right  to  hold,  than  the  ^demandant  hath  to  recover;  and 
■■  ->  offers  to  prove  it  by  the  body  of  his  champion,  which  tender  is  accepted 
b^  "  " 
w\ 

battel 

glove  stipulates  on  his  part  to  accept  the  challenged  The  reason  wEy^it  is 
waged  b^  champions,  and  not  by  the  parties  themselves,  in  civil  actions,  is 
because,  if  any  party  to  the  suit  dies,  the  suit  must  abate  and  be  at  an  end  for 
the  present;  ana  therefore  no  judgment  could  be  given  for  the  lands  in  ques- 
tion, if  either  of  the  parties  were  slain  in  battle;  (u)  and  also  that  no  person 
might  claim  an  exemption  from  this  trial,  as  was  allowed  in  criminal  cases, 
where  the  battle  was  waged  in  person. 

k)  Beld.  of  Daeli,  o.  5.  (0  £>.  t,  a  118. 

J)  m^rnh.  de  Jure  aueon.L  I,  0.7.          (Jk)  Co  Utt  961.          O)  f  Hawk.  P.  a  o. «.  (aDaiLttt. 
(n)  Dtertt,  par,  t,  ecnu.  %qu.5,cn.          (o)  Appendix,  Na  \%b. 

(p)  OlanvU,  I.  S,  o.  8.    Vet.  Nat.  Brev.  foL  2.    Nov.  Nar.  tit.  Droit,  patent,  foL  U  (edll.  1084).  Year- 
book 29  Ed  w.  IIL  c.  ISL    Finch,  I*  421.    Dyer.  801.    2Inst.S47.  '* 

Rushw.  Coll.  ToL  9,  part  8.  foL  118.    19  Rym.  882.                  (r)  Oro.  Car.  018L  (£  Dyer.  80L 

aiOM.  108.                      («)  Co.  Utt,  294.    Dyv^rtyU  dee  eowrtee,  801  ^.     #    •     «• 
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A  piece  of  ffround  is  then  in  due  time  set  out,  of  sixty  feet  square,  enclosed 
with  lists,  and  on  one  side  a  court  erected  for  the  judges  of  the  court  of  com- 
mon pleas,  who  attend  there  in  their  scarlet  robes;  and  also  a  bar  is  prepared 
for  the  learned  Serjeants  at  law.  When  the  court  sits,  which  ought  to  be  by 
sunrising,  proclamation  is  made  for  the  parties,  and  their  champions;  who  are 
introduced  by  two  knights,  and  are  dressed  in  a  coat  of  armour,  with  red  san- 
dals, bare-legged  from  the  knee  downwards,  bareheaded,  and  with  bare  arms 
to  the  elbows.  The  weapons  allowed  them  are  only  batons,  or  staves  of  an  ell 
long,  and  a  four-cornered  leather-target;  so  that  death  very  seldom  ensued  this 
civil  combat.  In  the  court  military  indeed  they  fought  with  sword  and  lance, 
according  to  Spelman  and  Rush  worth;  as  likewise  in  France  only  villeins 
fought  with  the  buckler  and  baton,  gentlemen  armed  at  all  points.  And  upon 
this  and  other  circumstances  the  president  Montesquieu  {v)  hath  with  great 
ingenuity  not  only  deduced  the  impious  custom  of  private  duels  upon  imagin- 
ary points  of  honour,  but  hath  also  traced  the  heroic  madness  of  knight- 
erranty,  from  the  same  original  of  judicial  combats.     But  to  proceed. 

*When  the  champions,  thus  armed  with  batons,  arrive  within  the  r^o^Ai 
lists  or  place  of  combat,  the  champion  of  the  tenant  takes  his  adver-  ^  ^ 
sarv  by  the  hand,  and  makes  oath  that  the  tenements  in  dispute  are  not  the 
right  of  the  demandant;  and  the  champion  of  the  demandant,  then  tsdcing  the 
otner  by  the  hand,  swears  in  the  same  manner  that  they  are:  so  that  each 
champion  is,  or  ought  to  be,  thoroughly  persuaded  of  the  truth  of  the  cause  he 
fights  for.  Next  an  oath  against  sorcery  and  enchantment  is  to  be  taken  by 
both  the  champions,  in  this  or  a  similar  lorm;  '^hear  this,  ye  justices,  that  1 
have  this  day  neither  eat,  drank,  nor  have  upon  me,  neither  bone,  stone,  nor 
grass;  nor  any  enchantment,  sorcery,  or  witcncraft,  whereby  the  law  of  God 
may  be  abased,  or  the  law  of  the  aevil  exalted.  So  help  me  God  and  his 
saints." 

The  battle  is  thus  be^n,  and  the  combatants  are  bound  to  fight  till  the 
stars  appear  in  the  evening:  and,  if  the  champion  of  the  tenant  can  defend 
himself  till  the  stars  appear,  the  tenant  shall  prevail  in  his  cause;  for  it  is 
sufficient  for  him  to  maintain  his  ground,  and  make  it  a  drawn  battle,  he  being 
already  in  possession;  but,  if  victory  declares  itself  for  either  party,  for  him 
is  judgment  finally  given.  This  victory  may  arise,  from  the  death  of  either 
of  the  champions:  which  indeed  hath  rarely  happened;  the  whole  ceremony, 
to  say  the  truth,  bearing  a  near  resemblance  to  certain  rural  athletic  diver- 
sions, which  are  probably  derived  from  this  original.  Or  victory  is  obtained, 
if  either  champion  proves  recreant,  that  is,  yields,  and  pronounces  the  horrible 
word  of  craven;  a  word  of  disgrace  and  obloquy,  rather  than  of  any  deter- 
minate meaning.  But  a  horrible  word  it  indeed  is  to  the  vanquished  cham- 
pion: since  as  a  punishment  to  him  for  forfeiting  the  land  of  his  principal  by 
pronouncing  that  shameful  word,  he  is  condemned,  as  a  recreant,  amittere 
Uberam  legem,  that  is,  to  become  infamous,  and  not  to  be  accounted  liber  et 
legalU  homo;  being  supposed  by  the  event  to  be  proved  forsworn,  and  there- 
fore never  to  be  put  upon  a  jury  or  admitted  as  a  witness  in  any  cause. 

*This  is  the  form'  of  a  trial  by  battle;  a  trial  which  the  tenant,  or  r^ojii 
defendant  in  a  writ  of  right,  has  it  in  his  election  at  this  day  to  de-  ^  ^ 
mand;  and  which  was  the  only  decision  of  such  writ  of  right  after  the  conquest, 
till  Henry  the  Second,  by  consent  of  parliament,  introduced  the  grand  assize, 
{w)  (5)  a  peculiar  species  of  trial  by  jury,  in  concurrence  therewith;  giving 
the  tenant  his  choice  of  either  the  one  or  the  other.  Which  example,  of  dis- 
countenancing these  judicial  combats,  was  imitated  about  a  century  afterwards 
in  France,  by  an  edict  of  Louis  the  Pious,  A.  D.  1260,  and  soon  after  by  the 
rest  of  Europe.    The  establishment  of  this  alternative,  Glanvil,  chief  justice 

(«)  8p.  Lb  b.  28,  o.  90,  SS.  («0)  Appendix,  No.  I,  |  S. 

(9)  Abolished  by  statute  3  and  4  Wm.  lY.  c.  4SL 
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to  Henry  the  Second,  and  probably  his  adviser  herein,  considers  as  a  most  noble 
improvement,  as  in  fact  it  was,  oi  the  law.  {x) 

Vl.  A  sixth  species  of  trial  is  hytoager  oflato,{Q)  vadicUio  legis^  as  the  fore- 

foing  is  called  toager  of  battle,  vadicUio  duelli:  because,  as  in  the  former  case,  the 
efendant  gave  a  pledge,  gage,  or  vadiuniy  to  try  the  cause  b^  battle;  so  here 
he  was  to  put  in  sureties  or  vadioa^  that  at  such  a  day  he  will  make  hb  law, 
that  is,  take  the  benefit  which  the  law  has  allowed  him.  {y)  For  oar  ancestors 
considered,  that  there  were  many  oases  where  an  innocent  man,  of  good  credit, 
might  be  overborne  by  a  multitude  of  false  witnesses;  and  therefore  established 
this  species  of  trial,  by  the  oath  of  the  defendant  himself,  for  if  he  will  abso- 
lutely swear  himself  not  chargeable,  and  appears  to  be  a  person  of  reputation^ 
he  shall  go  free  and  forever  acquitted  of  the  debt,  or  other  cause  of  action. 
{^*S42  1  *^^^^  method  of  trial  is  not  only  to  be  found  in  the  codes  of  almost 
^  -■  all  the  northern  nations,  that  broke  in  upon  the  Roman  empire,  and  es- 
tablished petty  kingdoms  upon  its  ruins;  (2)  but  its  original  may  also  be  traced 
as  far  back  as  the  Mosaical  law.  ^^If  a  man  deliver  unto  his  neighbour  an  ass, 
or  an  ox,  or  a  sheep,  or  any  beast  to  keep;  and  it  die,  or  be  hurt,  or  driven  away,, 
no  man  seeing  it;  then  shall  an  oath  of  the  Lord  be  between  them  both,  that 
he  hath  not  put  his  hands  unto  his  neighbour's  goods;  and  the  owner  of  it  shall 
accept  thereof,  and  he  shall  not  make  it  good."  (a)  We  shall  likewise  be  able  to 
discern  a  manifest  resemblance,  between  this  species  of  trial,  and  the  canonical 
purgation  of  the  popish  clergy,  when  accused  of  any  capital  crime.  The  de- 
fendant or  person  accused  was  in  both  cases  to  make  oath  of  his  own  innocence^ 
and  to  produce  a  certain  number  of  compurgators,  who  swore  they  believed 
his  oath.  Somewhat  similar  also  to  this  is  the  sacranientum  deeisioniSy  or  the 
voluntary  and  decisive  oath  of  the  civil  law;  (b)  where  one  of  the  parties  to 
the  suit,  not  being  able  to  prove  his  charge,  offers  to  refer  the  decision  of  the 
cause  to  the  oath  of  his  adversary;  which  the  adversary  was  bound  to  accept,  or 
tender  the  same  personal  back  again;  otherwise  the  whole  was  taken  as  con- 
fessed by  hinL  But  though  a  custom  somewhat  similar  to  this  prevailed  form- 
erly in  the  city  of  London,  (c)  yet  in  general  the  English  law  does  not  thus, 
like  the  civil,  reduce  the  defendant,  in  case  he  is  in  the  wrong,  to  the  dilemma 
of  either  confession  or  perjury:  but  is  indeed  so  tender  of  permitting  the  oath 
to  be  taken,  even  upon  the  defendant's  own  request,  that  it  allows  it  only  in  a 
very  few  cases,  ana  in  those  it  has  also  devised  other  collateral  remedies  for 
the  party  injured,  in  which  the  defendant  is  excluded  from  his  wager  of  law. 
P^  .  1  *The  manner  of  waging  and  making  law  is  this.  He  that  has  waged, 
L  -I  or  given  security,  to  make  his  law,  brings  with  him  into  court  eleven  of 
his  neighbours:  a  custom,  which  we  find  particularly  described  so  early  as  in 
the  league  between  Alfred  and  Guthrun  the  Dane;  (d)  for  by  the  old  Saxon 
constitution  every  man's  credit  in  courts  of  law  depended  upon  the  opinion 
which  his  neighbours  had  of  his  veracity.  The  defendant,  then  standing  at 
the  end  of  the  bar,  is  admonished  by  the  judges  of  the  nature  and  danger  of  a 
false  oath,  (e)  And  if  he  still  persists,  he  is  to  repeat  this  or  the  like  oath: 
**  hear  this,  ye  justices,  that  I  do  not  owe  unto  Ricnard  Jones  the  sum  of  ten 
pounds,  nor  any  penny  thereof,  in  manner  and  form  as  the  said  Richard  hath 
declared  against  me.     So  help  me  God."    And  thereupon  his  eleven  neighbours, 

(«)  Eft  autem  magna  a$nta  regale  quoddam  benefteium^  dementia  prineijdt,  de  otmeUio  prooimM. 
populi*  indultum;  quo  vita  Kominum^  et  etatve  integritati  tarn  ealubriter  oaniulitur.  «t,  retinendo  qvoa 
qtUs  poseidet  in  libero  tenemento  aolit  duelU  oaeum  deelinare  poeeint  hominee  ambtguum.  Ac  per  hoc 
eontingitt  ineperata  et  pramatunB  mortis  vltimum  evadrre  euj/plieium,  vel  eeUtem  perennie  infamim 
opprobrium  iUiua  infeett  et  inverectmdi  verbis  quod  in  ore  tfioti  turpiter  eonai^  coneeetUivum.  J9v  ogiitf- 
tate  atitem  maxima  pixklita  est  UgaUa  ieta  inatitutio.  Jue  enim,  quod  pott  muitae  et  Umgaa  dilaMoiMt. 
vix  evindtur  per  duellum,  per  benefieium  ietiue  conetitutionie  eommodtue  et  aeceieraiiue  empeditwr,  Lk 
fi.  n.  7 

/)  Co.  Utt  886.  (f)  Sp.  L.  Il  98,  o.  IS.    Stiernh.,  dejure  Sueon,  1. 1.  o.  t.    Fend.  L  1. 1. 4»  10,  tt. 


rs 


a)  Exod.  zzf  L  10.  (5)  God.  4,  I.  UL  (e)  Bra  Abr.  Ut.  ley  gager,  77. 

d)  Cap.  8.  WHk.  LL,,  AngL  Sax.  («)  Sftlk.  68S. 

« 

(0)  Wager  of  law  was  abolished  by  statute  8  and  4  Wm.  lY,  c  43.    See  an  account  of  it 
in  "  Superstition  and  Force,"  by  H.  C.  Lea,  p.  18. 
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or  compurgators,  shall  avow  upon  their  oaths,  that  they  believe  in  their  con- 
sciences  that  he  saith  the  truth;  so  that  himself  must  be  sworn  dejidelitate,  and 
the  eleven  de  oredulUate.  {/)  It  is  held  indeed  by  later  authorities,  (g)  that 
fewer  than  eleven  compurgators  will  do:  but  Sir  Edward  Coke  is  positive  that 
there  must  be  this  number;  and  his  opinion  not  only  seems  founded  upon  bet- 
ter authority,  but  also  upon  better  reason :  for,  as  wager  of  law  is  equivalent 
to  a  verdict  in  the  defenaant's  favour,  it  ought  to  be  established  by  the  same 
or  equal  testimony,  namely,  by  the  oath  of  twelve  men.  And  so  indeed  Qlan- 
vil  expresses  it,  (A)  *^jurahU  duodeeima  manu:*^  and  in  ^  Henry « III,  when  a 
defendant  in  an  action  of  debt  waged  his  law,  it  was  adjudgea  by  the  court 
"quod  defendcU  se  duodeeima  manu.**  {%)  Thus,  too,  in  an  author  of  the  age 
of  Edward  the  First,  (k)  we  read, "  acffuaiccUntur  reus  ad  legem  suam  duodeeima 
manu,^^  And  the  ancient  treatise,  entitled,  DyvereUe  dee  eourte,  expressly  con- 
firms Sir  Edward  Coke's  opinion.  (/) 

*It  must  be  however  observed,  that  so  long  as  the  custom  continued  r  mikAAi 
of  producing  the  secta^  the  suit^  or  witnesses  to  give  probability  to  the  ^  ^ 
plain lifiTs  demand  (of  which  we  spoke  in  a  former  chapter),  the  defendant  was 
not  put  to  wage  his  law  unless  the  eeeta  was  first  produced,  and  their  testimony 
was  found  consistent.  To  this  purpose  speaks  magna  carta,  c.  28.  ^^NiUlus 
ballimu  de  ccetero  ponat  cUiquem  ad  legem  manifestam^**  (that  is,  wager  of 
battel^,  *^nec  adjuramentum,^^  (that  is,  wager  of  law),  **eimplici  loguela  sua,*^ 
(that  is,  merely  by  his  count  or  declaration),  **8ine  testibue  fidelibue  ad  hoc  in- 
ductis.^  Which  Fleta  thus  explains:  (m)  *^sipetens  sectam  produxerit^  et  con- 
cordea  inveniarUur^  tunc  reus  poterit  vaaiare  legem  suam  contra  peterUem  et 
contra  sectam  suam  prolatam;  sed  si  secta  variabilis  inveniatur,  extunc  non 
tenebitur  legem  vadiare  contra  sectam  iUam.^  It  is  true,  indeed,  that  Fleta 
expressly  limits  the  number  of  compurgators  to  be  only  double  to  that  of  the 
seda  produced;  "ut  si  duos  vel  tres  testes  produxerit  ad  probandum^  opertet 
quod  ae/ensio  Jiat  per  qu&ivLor  vel  per  sex;  ita  quod  pro  quolibet  teste  duos  pro- 
ducat  juratores,  usque  ad  duodecim;  so  that,  according  to  this  doctrine,  the 
eleven  compurgators  were  only  to  be  produced^  but  not  all  of  them  steomj  un- 
less the  secta  consisted  of  six.  But  though  this  might  possibly  be  the  rule  till 
the  production  of  the  secta  was  generally  disused,  since  that  time  the  duode- 
eima manus  seems  to  have  been  generally  required,  (n) 

In  the  old  Swedish  or  Qothic  constitution,  wager  of  law  was  not  only  per- 
mitted, as  it  still  is  in  criminal  cases,  unless  the  fact  be  extremely  clear  against 
the  prisoner;  (o)  but  was  also  absolutely  required,  in  many  civil  cases;  which 
an  author  of  their  own  (p)  very  justly  charges  as  being  the  source  of  frequent 
perjury.  This,  he  tells  us,  was  owing  to  the  popish  ecclesiastics,  who  intro- 
duced this  method  of  purgation  from  their  canon  law;  and,  having  sown  a 
plentiful  crop  of  oaths  *in  all  judicial  proceedings,  reaped  afterwards  r4cQ  .-i 
an  ample  harvest  of  perjuries:  for  perjuries  were  punished  in  part  by  *-  ^-' 
pecuniary  fines,  payable  to  the  coffers  of  the  church.  But  with  us  in  England 
wager  of  law  is  never  required;  and  is  then  only  admitted,  where  an  action  is 
brought  upon  such  matters  as  may  be  supposed  to  be  privately  transacted  be- 
tween the  parties,  and  wherein  the  defendant  may  be  presumed  to  have  made 
satisfaction  without  being  able  to  prove  it.  Therefore  it  is  only  in  actions  of 
debt  upon  simple  contract,  or  for  amercement,  in  actions  of  detinue,  and  of  ac- 
count, where  the  debt  may  have  been  paid,  the  goods  restored,  or  the  account 
balanced,  without  any  evidence  of  either;  it  is  only  in  these  actions,  I  say, 
that  the  defendant  is  admitted  to  wage  his  law:  {g)  so  that  wager  of  law  lieth 
not,  when  there  is  any  specialty,  (as  a  bond  or  deed),  to  charge  the  defendant, 
for  that  would  be  cancelled,  if  satisfied;  but  when  the  debt  groweth  by  word 

(/)  Oo.  Litt  89ft.  (ff)  t  Ventr.  171. 

(k)  L,t,c  9.  (0  Flu.  Abr.  tit.  ley,  7B.  <fc)  Hengham  magna,  o.  S. 

CD  Ileovint  aver*  one  luy  xi  maun*  de  Jurer  otie  luy.  §c.  que  Um  entendre  en  lour  conseiene  que  U  dleoyi 
voAr.    FoLSOOl  edit.  1584. 
(  m)  L.  a,  o.  61  (n)  Bro.  Abr.  tit.  ley  gager,  9.  (o)  Mod.  Un.  Hist,  xxadii,  XL 

(F)  atieniliook,  dejwre  kuean,  1. 1.  c.  9.  (g)  Co.  Litt.  295. 
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only;  nor  doth  it  lie  in  an  action  of  debt,  for  arrears  of  an  account,  settled  by 
auditors  in  a  former  action,  (r)  And  by  such  wager  of  law  (when  admitted) 
the  plaintiff  is  perpetually  barred ;  for  the  law,  in  the  simplicity  of  the  ancient 
times,  presumed  that  no  one  would  forswear  himself  for  any  worldly  thing. («) 
Wa^er  of  law,  however,  lieth  in  a  real  action,  where  the  tenant  alleges  he  was 
not  legally  summoned  to  appear,  as  well  as  in  mere  personal  contracts,  (t) 

A  man  outlawed,  attainted  for  false  verdict,  or  for  conspiracy  or  perjury,  or 
otherwise  become  infamous,  as  by  pronouncing  the  horrible  word  in  a  trial  by 
battle,  shall  not  be  permitted  to  wage  his  law.  Neither  shall  an  infant  under 
the  age  of  twenty-one,  for  he  cannot  be  admitted  to  his  oath  ;  and,  therefore, 
on  the  other  hand,  the  course  of  justice  shall  flow  equally,  and  the  defendant, 
where  an  infant  is  plaintiff,  shall  not  wage  his  law.  But  a  feme-covert,  when 
joined  with  her  husband,  may  be  admitted  to  wage  her  law,  and  an  alien  shall 
do  it  in  his  own  language,  (ti) 

r  mo  Aft]  *I^  ^s  moreover  a  rule,  that  where  a  man  is  compellable  by  law  to  do 
*-  ->  any  thing,  wherebjr  he  becomes  creditor  to  another,  the  defendant  in 
that  case  shall  not  be  permitted  to  wage  his  law:  for  then  it  would  be  in  the 
power  of  any  bad  man  to  run  in  debt  first,  against  the  inclinations  of  his 
creditor,  and  afterwards  to  swear  it  away.  But  where  the  plaintiff  hath  ^iven 
voluntary  credit  to  the  defendant,  there  he  may  wage  his  law;  for,  by  giving 
him  such  credit,  the  plaintiff  has  himself  borne  testimony  that  he  is  one  whose 
character  may  be  trusted.  Upon  this  principle  it  is,  that  in  an  action  of  debt 
against  a  prisoner  by  a  gaoler  for  his  victuals,  the  defendant  shall  not  wage 
his  law:  for  the  gaoler  cannot  refuse  the  prisoner,  and  ought  not  to  suffer  him 
to  perish  for  want  of  sustenance.  But  otherwise  it  is  for  the  board  or  diet  of 
a  man  at  liberty.  In  an  action  of  debt  brought  by  an  attorney  for  his  fees, 
the  defendant  cannot  wage  his  law,  because  the  plaintiff  is  compellable  to  be 
his  attorney.  And  so,  if  a  servant  be  retained  according  to  the  statute  of 
laborers,  5  Eliz.  c.  4,  which  obliges  all  single  persons  of  a  certain  age,  and  not 
having  other  visible  means  of  livelihood,  to  go  out  to  service;  in  an  action  of 
debt  for  the  wages  of  such  a  servant,  the  master  shall  not  wage  bin  law,  be- 
cause the  plaintiff  was  compellable  to  serve.  But  it  had  been  otherwise,  had 
the  hiring  been  by  special  contract,  and  not  according  to  the  statute,  {v) 

In  no  case  where  a  contempt,  trespass,  deceit,  or  any  injury,  with  force  is 
alleged  against  the  defendant,  is  he  permitted  to  wa^e  his  law:  {w)  for  it  is 
impossible  to  presume  he  has  satisfied  the  plaintiff  his  demand  in  such  cases, 
where  damages  are  uncertain  and  left  to  be  assessed  by  a  jury.  Nor  will  the 
law  trust  the  defendant  with  an  oath  to  discharge  himself,  where  the  private 
injury  is  coupled  as  it  were  with  a  public  crime,  that  of  force  and  violence  ; 
which  would  be  equivalent  to  the  purgation  oath  of  the  civil  law,  which  ours 
has  so  justly  rejected. 

r  ^^^Yl  *£^xecutors  and  administrators,  when  charged  for  the  debt  of  the 
I-  -'  deceased,  shall  not  be  admitted  to  wage  their  law:  {x)  for  no  man  can 
with  a  safe  conscience  wage  law  of  another  man's  contract;  that  is,  swear 
that  he  never  entered  into  it,  or,  at  least,  that  he  privately  discharged  it.  The 
king  also  has  his  prerogative;  for,  as  all  wager  of  law  imports  a  reflection  on 
the  plaintiff  for  dishonesty,  therefore  there  shall  be  no  such  wager  on  actions 
brought  by  him.  (y)  And  this  prerogative  extends  and  is  communicated  to 
his  debtor  and  accomptant;  for,  on  a  writ  of  qtw  minits  in  the  exchequer  for 
a  debt  on  simple  contract,  the  defendant  is  not  allowed  to  wage  his  law.  (z) 

Thus  the  wager  of  law  was  never  permitted,  but  where  the  defendant  bore  a 
fair  and  unreproachable  character;  and  it  also  was  confined  to  such  cases  where 
a  debt  might  be  supposed  to  be  discharged  or  satisfaction  made  in  private 
without  any  witnesses  to  attest  it:  and  many  other  prudential  restrictions 

(r)  10  Rep.  108.  (•)  Oo.  LItt.  9K.  (t)'Flnoh,L.  4tt. 

(u)  Co.  LiU.  a9&  (v)Jbid.  (w)  IbUL    Ravm.ttl 

U;  Finch  L.4M.  (y)  Ibid.  888.  (i)  Co.  Utt.  M. 
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aocompanied  this  indulgence.  But  at  length  it  was  considered,  that  (even 
under  all  its  restrictions)  it  threw  too  great  a  temptation  in  the  way  of  indi- 
gent or  profligate  men;  and  therefore  by  degrees  new  remedies  were  devised, 
and  new  forms  of  action  were  introdaced,  wherein  no  defendant  is  at  liberty 
to  wage  his  law.  So  that  now  no  plaintiff  need  at  all  apprehend  any  danger 
from  the  hardiness  of  his  debtor's  conscience,  unless  he  voluntarily  chooses  to 
rel;^  on  his  adversary's  veracitv,  by  bringing  an  obsolete,  instead  of  a  modem 
action.  Therefore  one  shall  hardly  hear  at  present  of  an  action  of  debt 
brought  upon  a  simple  contract;  that  being  supplied  by  an  action  of  trespass 
on  the  caseioT  the  breach  of  a  promise  or  .assun^mt;  wherein,  though  the 
specific  debt  cannot  be  recovered,  yet  the  damages  may,  equivalent  to  tne  spe- 
cific debt.  And  this  being  an  action  of  trespass,  no  law  can  be  waged  therein. 
So  instead  of  an  action  of  detinue  to  recover  the  ver^  thing  detained,  an  action 
of  trespass  on  the  case  in  trover  and  conversion  *ib  usually  brought;  r  moAoi 
wherein  though  the  horse  or  other  specific  chattel  cannot  be  had,  yet  ^  -> 
the  defendant  shall  pay  damages  for  the  conversion  equal  to  the  value  of  the 
chattel;  and  for  this  trespass  also  no  wager  of  law  is  allowed.  In  the  room 
of  actions  of  account^  a  bill  in  equity  is  usually  filed;  wherein,  though  the 
defendant  answers  upon  his  oath,  ^et  such  oath  is  not  conclusive  to  the  plain- 
tiff: but  he  mav  prove  every  article  by  other  evidence,  in  contradiction  to 
what  the  defendant  has  sworn.  So  that  wager  of  law  is  quite  out  of  use, 
being  avoided  by  the  mode  of  bringing  the  action;  but  still  it  is  not  out  of 
force.  And  therefore,  when  a  new  statute  inflicts  a  penalty,  and  gives  an 
action  of  debt  for  recovering  it,  it  is  usual  to  add,  in  which  no  wager  of  law 
shall  be  allowed:  otherwise  an  hardy  delinquent  might  escape  any  penalty  of 
the  law,  bv  swearing  he  had  never  incurred,  or  else  had  discharged  it. 

These  six  species  of  trials,  that  we  have  considered  in  the  present  chapter, 
are  only  had  in  certain  special  and  eccentrical  cases;  where  the  trial  by  the 
country,  per  pais,  or  by  jury,  would  not  be  so  proper  or  effectual  In  the 
next  chapter  we  shall  consider  at  large  the  nature  of  that  principal  criterion  of 
truth  in  the  law  of  England. 


CHAPTER  XXm. 
OP  THE  TRIAL  BY  JURY. 

Thb  subject  of  oar  next  inquiries  will  be  the  nature  and  method  of  the  trial 
hyjfury ;  called  also  the  trial  per  paiSy  or  by  the  country:  a  trial  that  hath 
been  used  time  out  of  mind  in  this  nation,  and  seems  to  have  been  coeval  with 
the  first  civil  government  thereof.  Some  authors  have  endeavoured  to  trace 
the  original  of  juries  up  as  high  as  the  Britons  themselves,  the  first  inhabitants 
of  our  island ;  but  certain  it  is  that  they  were  in  use  among  the  earliest  Saxon 
colonies,  their  institution  being  ascribed  by  Bishop  Nicholson  (a)  to  Woden 
himself,  their  great  legislator  and  captain.  Hence  it  is,  that  we  may  find 
traces  of  juries  in  the  laws  of  all  those  nations  which  adopted  the  feudal  sys- 
tem, as  in  Germany,  France  and  Italy;  who  had  all  of  them  a  tribunal  com- 
posed of  twelve  good  men  and  true,  '*  boni  homines^^^  nsually  the  vassals  or 
tenants  of  the  lord,  being  the  equals  or  peers  of  the  parties  liti^nt;  and,  as 
the  lord's  vassals  judged  each  other  in  the  lord's  courts,  so  the  kind's  vassals, 
or  the  lords  themselves,  judged  each  other  in  the  king's  court,  (b)  In  England 
we  find  actual  mention  of  them  so  early  as  the  laws  of  King  Ethelred,  and  that 

{a)  DtJur€aa9onwm,^VL  (^)  Sp.  L.  Ix  80.  o.  18.    OapUuL  Liidd.  pii.  A.  D.  819,  e.  %, 

199 


849  Tbial  by  Jubt,  [Book  IIL 

not  SB  a  new  invention,  (e)  Stiernhook  (d)  ascribes  the  invention  of  the  jury, 
which  in  the  Teutonic  language  is  denominated  nembda^  to  Regner,  king  of 
Sweden  and  Denmark^  who  was  cotemporary  with  our  King  Egbert.  Just  as 
r^SfiOl  ^^  ^^^  ^P^  ^^  impute  the  invention  of  this,  and  some  *other  pieces  of 
^  J  juridical  polity,  to  the  superior  genius  of  Alfred  the  Oreat;  to  whom, 
on  account  of  his  having  done  much,  it  is  usual  to  attribute  every  thing;  and 
as  the  tradition  of  ancient  Qreece  placed  to  the  account  of  their  own  Hercules 
whatever  achievcnnent  was  performed  superior  to  the  ordinary  prowess  of  man- 
kind. Whereas  the  truth  seems  to  be,  that  this  tribunal  was  universally  estab- 
lished among  all  the  northern  nations,  and  so  interwoven  in  their  very  consti- 
tution, that  the  earliest  accounts  of  the  one  give  us  also  some  traces  of  the 
other.  (1)  Its  establishment  however  and  use,  in  this  island,  of  what  date 
soever  it  be,  though  for  a  time  greatly  impaired  and  shaken  by  the  introduc- 
tion of  the  Norman  trial  by  battle,  was  always  so  highly  esteemed  and  valued 
by  the  people,  that  no  conquest,  no  change  of  government,  could  ever  prevail 
to'  abolish  it.  In  magna  carta  it  is  more  than  once  insisted  on  as  the  prmcipal 
bulwark  of  our  liberties;  but  especially  by  chapter  29,  that  no  freeman  shall 
be  hurt  in  either  his  person  or  property;  ^^nisi  per  legale  judicium  parium 
quorum  velper  legem  terrce,"  A  privilege  which  is  couched  in  almost  the  same 
words  with  that  of  the  emperor  Conrad,  two  hundred  years  before:  (e)  **nemo 
ben^ium  euumperdat,  nisi  eecundum  consuetudinem  anteceasorum  nostrorum 
et  per  judicium  parium  euorum.^^  And  it  was  ever  esteemed,  in  all  countries, 
a  privilege  of  the  highest  and  most  beneficial  nature. 

jBut  I  will  not  misspend  the  reader's  time  in  fruitless  encomiums  on  this 
method  of  trial;  but  shall  proceed  to  the  dissection  and  examination  of  it  in 
all  its  parts,  from  whence  indeed  its  highest  encoinium  will  arise;  since,  the 
more  it  is  searched  into  and  understood,  the  more  it  is  sure  to  be  valued.  And 
this  is  a  species  of  knowledge  most  absolutely  necessary  for  every  gentleman 
in  the  kingdom:  as  well  because  he  may  be  frequently  called  upon  to  deter- 
mine in  this  capacity  the  rights  of  others,  his  fellow-subjects;  as  because  his 
own  property,  his  liberty,  and  his  life,  depend  upon  maintaining,  in  its  legal 
,  force,  the  constitutional  trial  by  jury. 

r*3511  *'^&^s  by  jury  in  civil  causes  are  of  two  kinds;  extraordinary  and 
^  }  ordinary.  The  extraordinary  I  shall  only  briefly  hint  at,  and  confine 
the  main  of  my  observations  to  that  which  is  more  usual  and  ordinary. 

The  first  species  of  extraordinary  trial  by  jury  is  that  of  the  grand  assize^ 
which  was  instituted  by  King  Henry  the  Second  in  parliament,  as  was  men- 
tioned in  the  preceding  chapter,  by  way  of  alternative  offered  to  the  choice  of 
the  tenant  or  defendant  in  a  writ  of  right,  instead  of  the  barbarous  and 
unchristian  custom  of  duelling.  For  this  purpose  a  writ  de  magna  assiza 
eligenda  is  directed  to  the  sheriff,  (f)  to  return  four  knights,  who  are  to  elect 
and  choose  twelve  others  to  be  joined  with  them,  in  the  manner  mentioned  by 
Olanvil;  {jg)  who,  having  probably  advised  the  measure  itself,  is  more  than 
usually  copious  in  describing  it;  and  these,  all  together,  form  the  grand  assize, 
or  great  jury,  which  is  to  try  the  matter  of  right,  and  must  now  consist  of  six- 
teen jurors.  (A)  (2) 

Another  species  of  extraordinary  juries,  is  the  jury  to  try  an  attaint ;  which 
is  a  process  commenced  against  a  former  jury,  for  bringing  in  a  false  verdict: 
(3)  of  which  we  shall  speak  more  largely  m  a  subsequent  chapter.  At  present 
1  shall  only  observe,  that  this  jury  is  to  consist  of  twenty-four  of  the  best  men 

(e)  WUk.  LL.  AngL  Sax,  117.  (d)  De  Jure  Sueonuni,  {.  1,  o.  4. 

(e)  LL.Lonoob.LB,t,^UA.       (/)  F.  N.  B.  4.        (9)  !..  8,  o.  11,  8t        (4)  Hiich,  L.  4Ul    1  Leon.  SOS. 

(1)  For  an  acoount  of  trial  by  jury  among  the  northern  nations,  see  History  of  Trial  by 
Jury,  b^  William  Forsyth.  As  to  th^  method  of  trial  at  Athens  by  dicasterieB  faintly 
resembling  our  juries,  see  Grote,  Hist.  Greece,  voL  v,  ch.  46. 

(2)  This  mode  of  trial  is  abolished. 

(8)  Aboli&^hed  by  6  Geo.  IV,  c.  50,  s.  60. 
200 


€bap.  23.]  Trial  by  Jury.  361 

in  the  conntj,  who  are  called  the  grand  jary  in  the  attaint,  to  distinraish 
them  from  the  first  or  petit  jury;  and  these  are  to  hear  and  try  the  goodness 
of  the  former  verdict. 

With  regard  to  the  ordinary  trial  hy  jury  in  civil  cases,  I  shall  pursue 
the  same  method  in  considering  it,  that  I  set  out  with  in  explaining  the  nature 
of  prosecuting  actions  in  general,  viz.:  by  following  Che  order  and  course  of  the 
proceedings  themselves,  as  the  most  clear  and  pei'spicuous  way  of  treating  it. 

♦When,  therefore,  an  issue  is  joined,  by  these  words,  "  and  this  the  r  ♦oeo-i 
«aid  A  prays  may  be  inquired  of  by  the  country,"  or,  "and  of  this  he  *■  J 
puts  himself  upon  the  country, — and  the  said  B  does  the  like,"  the  court 
awards  a  writ  of  venire  facias  upon  the  roll  or  record,  commanding  the  sheriff 
"  iliat  he  cause  to  come  here  on  such  a  day,  twelve  free  and  lawful  men,  liberos 
€t  legales  homines^  of  the  body  of  his  county,  by  whom  the  truth  of  the  mat- 
ter may  be  better  known,  and  who  are  neither  of  kin  to  the  aforesaid  A,  nor 
tlie  aforesaid  B,  to  recognize  the  truth  of  the  issue  between  the  said  parties."  (/) 
And  such  writ  was  accordingly  issued  to  the  sheriff. 

Thus  the  cause  stands  ready  for  a  trial  at  the  bar  of  the  court  itself ;  for  all 
trials  were  there  anciently  had,  in  actions  which  were  there  first  commenced  ; 
which  then  never  happened  but  in  matters  of  weight  and  consequence,  all 
trifling  suits  being  ended  in  the  court-baron,  hundred,  or  county  courts:  and 
indeed  all  causes  of  great  importance  or  diflicully  are  still  usually  retained 
upon  motion,  to  be  tried  at  the  bar  in  the  superior  courts.  But  when  the 
usage  began  to  bring  actions  of  any  trifling  value  in  the  courts  of  Westminster- 
haM,  it  was  found  to  be  an  intolerable  burthen  to  compel  the  parties,  witnesses, 
and  jurors,  to  come  from  Westmoreland,  perhaps,  or  Cornwall,  to  try  an 
action  of  assault  at  Westminster.  A  practice  therefore,  very  early  obtained, 
of  continuing  the  cause  from  term  to  term,  in  the  court  above,  provided  the 
justices  in  eyre  did  not  previously  come  into  the  county  where  the  cause  of 
action  arose;  {j)  and  if  it  happened  that  they  arrived  there  within  t*iat  inter- 
val, then  the  cause  was  removed  from  the  jurisdiction  of  the  justices  at 
Westminster  to  that  of  the  justices  in  eyre.  Afterwards,  when  the  justices  in 
eyre  were  superseded  by  the  modern  justices  of  assize  (who  came  twice  or 
thrice  in  the  year  into  the  several  counties,  ad  capiendaa  aasisas,  to  take  or  try 
writs  of  assize,  of  mort  d*  ancestor,  novel  disseisin,  nuisance,  *and  the  ,  *oko"| 
like),  a  power  was  superadded  by  statute  Westm.  2,  13  Edw.  1,  c.  30,  *■  J 
to  these  justices  of  assize  to  try  common  issues  in  trespass,  and  other  less 
important  suits,  with  direction  to  return  them  (when  tried)  into  the  court 
above,  where  alone  the  judgment  should  bo  given.  And  as  only  the  trial,  and 
not  the  determination  of  the  cause,  was  now  intended  to  be  had  in  the  court 
below,  therefore  the  clause  of  nisi  prius  was  left  out  of  the  conditional  con- 
tinuances before  mentioned,  and  was  directed  by  the  statute  to  be  inserted 
in  the  writs  of  venire  facias/  that  is,  "  that  the  sheriff  should  cause  the  jurors 
to  come  to  Westminster  (or  wherever  the  king's  court  should  be  held)  on  such 
a  day  in  Easter  and  Michaelmas  terms;  nisi  prius,  unless  before  that  da^  the 
justices  assigned  to  take  assize  shall  come  into  his  said  county."  By  virtue 
of  which  the  sheriff  returned  his  jurors  to  the  court  of  the  justices  of  assize, 
which  wa8  sure  to  be  held  in  the  vacations  before  Easter  and  Michaelmas  terms; 
and  there  the  trial  was  had. 

An  inconvenience  attended  this  provision:  principally  because,  as  the  sheriff 
made  no  return  of  the  jury  to  the  court  at  Westminster,  the  parties  were  igno- 
rant wlio  they  were  till  they  came  upon  the  trial,  and  therefore  were  not  ready 
with  their  challenges  or  exceptions.  For  this  reason,  by  the  statute  42  Edw. 
Ill,  c.  11,  the  method  of  trials  by  nisi  prius  was  altered;  and  it  was  enacted 
that  no  inquests  (except  of  assize  and  gaol  delivery)  should  be  taken  by  writ 
of  7iisi  prills,  till  after  the  sheriff  had  returned  the  names  of  the  jurors  to  the 

(A  Appendix,  No.  II,  1 4. 

(j)  Semper  dabitur  dies  part  itnis  a  Justiciar  Hm  de  banco,  sub  tali  conditions,  "nisi  Justiciarii  itinsr' 
^ntespritis  vensrint  ad  partes  iUas.      Bract.  <.  S,  tr.  1,  c.  11,  |  8. 
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court  above.  So  that  now  in  almost  every  civil  cause  the  clause  of  niH  priu9 
is  left  out  of  the  writ  of  venire  faciaSy  which  is  the  sheriflPs  warrant  to  warn 
the  jury:  and  is  inserted  in  another  part  of  the  proceedings,  as  we  shall  see 
presently. 

For  now  the  course  is  to  make  the  sheriff's  venire  returnable  on  the  last 
return  of  the  same  term  wherein  issue  is  joined,  viz.:  Hilary  or  Trinity  terms; 
which,  from  the  making  up  of  the  issues  therein,  are  usually  called  issuable 
terms.  And  he  returns  the  names  of  the  jurors  in  a  panel  (a  little  pane, 
r  ♦oK^i  or  oblong  piece  of  parchment)  annexed  to  the  writ.  This  jury  •i* 
^  ^  not  summoned,  and  therefore,  not  appearing  at  the  day,  must  un- 
avoidably make  default.  For  which  reason  a  compulsive  process  is  now 
awarded  against  the  jurors,  called  in  the  common  pleas  a  writ  of  habeas  cor- 
pora juratoruniy  and  in  the  king's  bench  a  distringas^  commanding  the- 
sheriff  to  have  their  bodies  or  to  distrain  them  by  their  lands  and  goods^ 
that  they  may  appear  upon  the  day  appointed.  The  entry  therefore,  on 
the  roll  or  record  is,  {k)  ''  that  the  jury  is  respited,  through  defect  of  the 
jurors,  till  the  first  day  of  the  next  term,  then  to  appear  at  Westminster; 
unless  before  that  time,  viz.:  on  Wednesday  the  4th  of  March,  the  justices  of 
our  lord  the  king,  appointed  to  take  assizes  in  that  county,  shall  have  come  to 
Oxford,  that  is,  to  thd  place  assigned  for  holding  the  assizes."  And  thereupon 
the  writ  commands  the  sheriff  to  have  their  bodies  at  Westminster  on  the  said 
first  day  of  next  term,  or  before  the  said  justices  of  assize,  if  before  that  time 
they  come  to  Oxford,  viz. :  on  the  4th  of  March  aforesaid.  And,  as  the  judges 
are  sure  to  come  and  open  the  circuit  commissions  on  the  day  mentioned  in  the 
writ,  the  sheriff  returns  and  summons  this  jury  to  appear  at  the  assizes,  and 
there  the  trial  is  had  before  the  justices  of  assize  and  nisi  prizes:  among  whom 
(as  bath  been  said)  (l)  are  usually  two  of  the  judges  of  the  courts  of  West- 
minster, the  whole  kingdom  being  divided  into  six  circuits,  (4)  for  this  pur- 
pose. And  thus  we  may  observe  that  the  trial  of  common  issues,  at  nisipritiSy 
which  was  in  its  original  only  a  collateral  incident  to  the  original  business  of 
the  justices  of  assize,  is  now,  by  the  various  revolutions  of  practice,  become 
their  principal  civil  employment:  hardly  anything  remaining  in  use  of  the  real 
assizes  but  the  name. 

If  the  sheriff  be  not  an  indifferent  person;  as  if  he  be  a  party  in  the  suit,  or 
be  related  either  by  blood  or  affinity  to  either  of  the  parties,  he  is  not  then 
trusted  to  return  the  jury,  but  the  venire  shall  be  directed  to  the  coroners,  who 
in  this,  as  in  many  other  instances,  are  the  substitutes  of  the  sheriff,  to  execute 
process  when  he  is  deemed  an  improper  person.  If  any  exception  lies  to  the 
coroners,  the  venire  shall  be  directed  to  two  clerks  of  the  court,  or  two  persons 
r*ss5l  ^^  ^^®  county  'named  by  the  court,  and  sworn,  (m)  And  these  two, 
^  -'  who  are  called  elisors,  or  electors,  shall  indifferently  name  the  jury,  and 
their  return  is  final;  no  challenge  being  allowed  to  their  array. 

Let  us  now  pause  awhile,  and  observe  (with  Sir  Matthew  Male)  (n)  in  these 
first  preparatory  stages  of  the  trial,  how  admirably  this  constitution  is  adapted 
and  iramed  for  the  investigation  of  truth,  beyond  any  other  method  of  trial  in 
the  world.  For,  first,  the  person  returning  the  jurors  is  a  man  of  some  for^ 
tune  and  consequence;  that  so  he  mav  be  not  only  the  less  tempted  to  commit 
wilful  errors,  but  likewise  be  responsible  for  the  faults  of  either  himself  or  hi» 
officers;  and  he  is  also  bound  by  the  obligation  of  an  oath  faithfully  to  execute 
his  duty.  Next,  as  to  the  time  of  their  return:  the  panel  is  returned  to  the 
court  upon  the  original  venire,  and  the  jurors  are  to  be  summoned  and  brought 
in  many  weeks  afterwards  to  the  trial,  whereby  the  parties  may  have  notice  of 
the  jurors,  and  of  their  sufficiency  or  insufficiency,  characters,  connections  and 

(k)  Append.  No.  n,  1 4.  (2)  See  pa^e  69.  (m)  Forteic.  d«  Laiui.  LL.  e.  8S.    CoLLtttUS. 

(f»)  Hist,  a  L.  a  12. 

(4)  Now  seven. 
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relations,  that  so  they  may  he  challenged  upon  jast  cause;  while  at  the  same 
time  by  means  of  the  compulsory  process  (of  distringas,  or  habeas  corpora)  the 
oanse  is  not  like  to  be  retarded  through  defect  of  jurors.  Thirdly,  as  to  the 
place  of  their  appearance;  which  in  causes  of  weight  and  consequence  is  at 
the  bar  of  the  court;  but  in  ordinary  cases  at  the  assizes,  held  in  the  county 
where  the  cause  of  action  arises,  and  the  witnesses  and  jurors  live:  a  provision 
most  excellently  calculated  for  the  saving  of  expense  to  the  parties.  For 
though  the  preparation  of  the  causes  in  point  oi  pleading  is  transacted  at 
Westminster,  whereby  the  order  and  unifonnity  of  proceedings  is  preserved 
throughout  the  kingdom,  and  multiplicity  of  forms  is  prevented;  yet  this  is 
no  great  charge  or  trouble,  one  attorney  being  able  to  transact  the  business  of 
forty  clients.  But  the  troublesome  and  most  expensive  attendance  is  that  of 
jurors  and  witnesses  at  the  trial;  which,  therefore,  is  brought  home  to  them 
m  the  country  where  most  of  them  inhabit.  Fourthly,  the  persons  before 
^voihom  they  are  to  appear,  and  before  whom  the  trial  is  to  be  held,  are  r^oirgi 
the  judges  of  the  superior  court,  if  it  be  a  trial  at  bar;  or  the  judc^es  *•  1 
of  assize,  delegated  from  the  courts  at  Westminster  by  the  king,  if  the  trial 
be  held  in  the  country:  persons,  whose  learning  and  dignity  secure  their  juris- 
diction from  contempt,  and  the  novelty  and  very  parade  of  whose  appearance 
have  no  small  influence  upon  the  multitude.  The  very  point  of  their  being 
strangers  in  the  county  is  of  infinite  service,  in  preventing  those  factions  and 
parties  which  would  intrude  in  every  cause  of  moment,  were  it  tried  only  be- 
fore persons  resident  on  the  spot,  as  justices  of  the  peace,  and  the  like.  And 
the  better  to  remove  all  suspicion  of  partiality,  it  was  wisely  provided  by  the 
statutes  4  Edw.  Ill,  c.  2,  8  Ric.  II,  c.  2,  and  33  Hen.  VIII,  c.  24,  that  no  judge 
of  assize  should  hold  pleas  in  any  county  wherein  he  was  born  or  inhabits.  (5) 
And  as  this  constitution  prevents  party  and  faction  from  intermingling  in  the 
trial  of  right,  so  it  keeps  Doth  the  rule  and  the  administration  of  the  laws  uni- 
form. These  justices,  though  thus  varied  and  shifted  at  every  assizes,  are  all 
sworn  to  the  same  laws,  have  had  the  same  education,  have  pursued  the  same 
studies,  converse  and  consult  together,  communicate  their  decisions  and  resol- 
utions, and  preside  in  those  courts  which  are  mutually  connected  and  their 
judgments  blended  together,  as  they  are  interchangeably  courts  of  appeal  or 
advice  to  each  other.  And  hence,  their  administration  of  justice  and  conduct 
of  trials  are  consonant  and  uniform;  whereby  that  confusion  and  contrariety 
are  avoided,  which  would  naturally  arise  from  a  variety  of  uncommunicating 
judges,  or  from  any  provincial  establishment.  But  let  us  now  return  to  the 
assizes. 

When  the  general  day  of  trials  is  fixed,  the  plaintiff  or  his  attorney  must 
bring  down  the  record  to  the  assizes,  and  enter  it  with  the  proper  officer,  in 
order  to  its  beins  called  on  in  course.  If  it  be  not  so  entered,  it  cannot  be 
tried;  therefore  it  is  in  the  plaintiff's  breast  to  delay  any  trial  by  not  carrying 
down  the  record:  unless  the  defendant,  being  fearful  of  such  neglect  in  the 
plaintiff,  and  willing  to  discharge  himself  from  the  action,  will  himself  under- 
take to  brinff  on  *the  trial,  giving  proper  notice  to  the  plaintiff.  Which  v^^k^^ 
proceeding  is  called  the  trial  by  proviso  ;  by  reason  of  the  clause  then  ^  ^ 
inserted  in  the  sheriff's  venire^  viz.,  ^^provisOy  provided  that  if  two  writs  come 
to  your  hands  (that  is,  one  from  the  plaintiff  and  another  from  the  defendant), 
yon  shall  execute  only  one  of  them."  But  this  practice  hath  begun  to  be  dis- 
used, since  the  statute  14  G^o.  II,  o.  17,  which  enacts,  that  if,  after  issue  joined, 
the  cause  is  not  carried  down  to  be  tried  according  to  the  course  of  the  court, 
the  plaintiff  shall  be  esteemed  to  be  nonsuited,  and  judgment  shall  be  given 
for  the  defendant  as  in  case  of  a  nonsuit.  In  case  the  plaintiff  intends  to  try 
the  cause,  he  is  bound  to  give  the  defendant  (if  he  lives  within  forty  miles  of 
London)  eight  days'  notice  of  trial;  and,  if  he  lives  at  a  greater  distance,  then 

(6)  This  is  DO  longer  the  law. 
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fourteen  clays'  notice,  in  order  to  prevent  surprise:  and  if  the  plaintiff  then 
changes  his  mind,  and  does  not  countermand  the  notice  six  days  before  the 
trial,  he  shall  be  liable  to  pay  costs  to  the  defendant  for  not  proceeding  to 
trial,  by  the  same  last-mentioned  statute.  The  defendant,  however,  or  plain- 
tiff, may,  upon  good  cause  shown  to  the  court  above,  as  upon  absence  or  sick- 
ness of  a  material  witness,  obtain  leave  upon  motion  to  defer  the  trial  of  the 
cause  till  the  next  assizes.  (6) 

But  we  will  now  suppose  all  previous  steps  to  the  regularly  settled,  and  the 
cause  to  be  called  on  m  court.  The  recora  is  then  handed  to  the  judge,  to 
peruse  and  observe  the  pleadings,  and  what  issues  the  parties  are  to  mamtain 
and  prove,  while  the  jury  is  calTed  and  swohl  To  thiB  end  the  sheriff  returns 
his  compulsive  process,  the  writ  of  habeas  corporOy  or  diatringaa^  with  the 
panel  of  jurors  annexed,  to  the  judge's  officer  in  court  The  jurors  contained 
in  the  panel  are  either  special  or  common  jurors,  /^pecto/ juries  were  originally 
introduced  in  trials  at  bar,  when  the  causes  were  of  too  great  nicety  for  the 
discussion  of  ordinary  freeholders;  or  where  the  sheriff  was  suspected  of  par- 
tiality, though  not  upon  such  apparent  cause  as  to  warrant  an  exception  to  him. 
He  is  in  such  cases,  upon  motion  in  court  and  a  rule  minted  thereupon,  to 
attend  the  prothonotary  or  other  proper  officer  with  his  ireeholder's  booic;  and 
r*3'8l  ^^^^  officer  is  to  take  ^indifferently  forty-eight  of  the  principal  free- 
^  ^  l  holders  in  the  presence  of  the  attorneys  on  both  sides;  who  are  each  of 
them  to  strike  off  twelve,  and  the  remaining  twenty-four  are  returned  upon 
the  panel.  By  the  statute  8  Oeo.  II,  c.  25,  either  party  is  entitled  upon  motion 
to  have  a  special  jury  struck  upon  the  trial  of  any  issue,  as  well  at  the  assizes 
as  at  bar;  he  paving  the  extraordinary  expense,  unless  the  judge  will  certifv 
(in  pursuance  oi  the  statute  24  Qeo.  II,  c.  18)  that  the  cause  required  such 
ripecial  jury. 

A  common  jury  is  one  returned  by  the  sheriff  according  to  the  directions 
of  the  statute  3  Geo.  II,  o.  25,  which  appoints  that  the  sheriff  or  officer  shall 
not  return  a  separate  panel  for  every  separate  cause,  as  formerly;  but  one  and 
the  same  panel  for  every  cause  to  be  tried  at  the  same  assizes,  containing  not 
less  than  forty-eight,  nor  more  than  seventy-two  jurors:  and  that  their  names, 
being  written  on  tickets,  shall  be  put  into  a  box  or  fflass;  and  when  each  cause 
is  called,  twelve  of  these  persons,  whose  names  shall  be  first  drawn  out  of  the 
box,  shall  be  sworn  upon  the  jury,  unless  absent,  challenged,  or  excused;  or 
unless  a  previous  view  of  the  messuages,  lands,  or  place  in  (question,  shall  have 
been  thought  necessary  by  the  court  (o)  in  which  case  six  or  more  of  the 
jurors  returned,  to  be  agreed  on  by  the  parties,  or  named  b^  the  judge  or  other 
proper  officer  of  the  court,  shall  be  appointed  by  special  writ  of  habeas  corpora 
or  aiatringas  to  have  the  matters  in  question  shown  to  them  by  two  persons 
named  in  the  writ;  and  then  such  of  the  jury  as  have  had  the  view,  or  so  many 
of  them  as  appear,  shall  be  sworn  on  the  inquest  previous  to  any  other  jurors. 
These  acts  are  well  calculated  to  restrain  any  suspicion  of  partiality  in  the 
sheriff,  or  any  tampering  with  the  jurors  when  returned. 

As  the  jurors  appear,  when  called,  they  shall  be  sworn,  unless  cliaUenged  by 
either  party.  Challenges  are  of  two  sorts;  challenges  to  the  array ^  and  chal- 
lenges to  the  polls, 

r*350l  ^Challenges  to  the  array  are  at  once  an  exception  to  the  whole  panel, 
I-  -'in  which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff  in  his  return; 
and  they  may  be  made  upon  account  of  partiality  or  some  default  in  the  sheriff, 

(o)  Stat.  4  Anne,  a  IS. 

(6)  This  statute,  so  far  as  rblates  to  Judgment  as  in  case  of  a  nonsuit,  is  repealed  by  the 
Gommon  Law  Procedure  Act,  1852,  which  however  provides  a  mode  in  which  a  plaintiff,  who 
unreasonably  delays  his  suit,  may  be  forced  to  proceed  to  trial,  or  haye  Judgment  for  costs 
against  him. 
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or  big  under-ofiiccr  wbo  arrayed  the  panel.  (7)  And  generally  speaking,  the 
same  reasons  that,  before  the  awarding  the  venire,  were  sufficient  to  have 
directed  it  to  the  coroners  or  elisors,  will  be  also  sufficient  to  quash  the  array, 
when  made  by  a  person  or  officer  of  whose  partiality  there  is  any  tolerable 
ground  of  suspicion.  Also,  though  there  be  no  personal  objection  against  the 
sheriff,  yet  if  he  arrays  the  panel  at  the  nomination,  or  under  the  direction  of 
either  party,  this  is  good  cause  of  challenge  to  the  array.  Formerly,  if  a  lord 
of  parliament  had  a  cause  to  be  tried,  and  no  knight  was  returned  upon  the 
jury,  it  was  a  cause  of  challenge  to  the  array:  (p)  but  an  unexpected  use  having 
been  made  of  this  dormant  privilege  by  a  spiritual  lord,  (g)  it  was  abolished  by 
statute  24  Oeo.  11,  c.  18.  13ut  still,  in  an  attaint,  a  knight  must  be  returned  on 
the  jury,  (r)  Also,  by  the  policy  of  the  ancient  law,  the  jary  was  to  come  de 
vicineU),  from  the  neighbourhood  of  the  vill  or  place  where  the  cause  of 
action  was  laid  in  the  declaration:  and  therefore  some  of  the  jury  were  obliged 
to  be  returned  from  the  hundred  in  which  such  vill  lay;  and  if  none  were  re- 
turned, the  array  might  be  challenged  for  defect  of  hundredors.  Thus  the 
Gk>thio  jury,  or  nembda,  was  also  collected  out  of  every  quarter  of  the  coun- 
try: ^^binosy  trtnosy  vel  etiam  senae  ex  eingulU  territorii  quadrantibue,^^  (s) 
For  living  in  the  neighborhood,  they  were  properly  the  very  country,  or  pais, 
to  which  DOth  parties  had  appealed;  and  were  supposed  to  know  beforehand 
the  characters  of  the  parties  and  witnesses,  and  tnerefore  they  better  knew 
what  credit  to  give  to  tne  facts  alleged  in  evidence.  But  this  convenience  was 
overbalanced  by  another  very  natural  and  almost  unavoidable  inconvenience; 
that  jurors,  coming  out  of  the  immediate  neighbourhood,  would  be  apt 
*to  intermix  their  prejudices  and  partialities  in  the  trial  of  right.  And  r  ^oaai 
this  our  law  was  so  sensible  of,  that  it  for  a  long  time  has  been  grad-  ^  J 
ually  relinquishing  this  practice;  the  number  of  necessary  hundredors  in  the 
whole  panel,  which,  in  the  reign  of  Edward  III,  were  constantly  atx,  {t)  being 
in  the  time  of  Fortescue  {u)  reduced  to /our.  Afterwards,  indeed,  the  statute 
85  Hen.  VIII,  o.  6,  restored  the  ancient  number  of  six,  but  that  clause  was 
soon  virtually  repealed  by  statute  27  Eliz.  c.  6,  which  required  only  ttoo.  And 
Sir  Edward  Coke  (v)  also  gives  us  such  a  variety  of  circumstances,  whereby 
the  courts  permitted  this  necessary  number  to  be  evaded,  that  it  appears  they 
were  heartily  tired  of  it.  ,  At  length,  by  statute  4  and  5  Ann.  c.  6,  it  was  en- 
tirely abolished  upon  all  civil  actions,  except  upon  penal  statutes;  and  upon 
those,  also,  by  the  24  Geo.  II,  c.  18,  the  jury  being  now  only  to  come  de  car- 
pore  comUcUuSy  from  the  body  of  the  county  at  large,  and  not  de  vicineto,  or 
from  the  particular  neighbourhood.  The  array  by  the  ancient  law  may  also  be 
challenged,  if  an  alien  be  party  to  the  suit,  and,  upon  a  rule  obtained  by  his 
motion  to  the  court  for  a  jury  de  medietcUe  lingtuB,  such  a  one  be  not  returned 
by  the  sheriff,  pursuant  to  the  statute  28  Bdw.  Ill,  c.  18,  enforced  by  8  Hen. 
^,  c  29,  which  enact,  that  where  either  party  is  an  alien  born,  the  jury  shall 
be  one-half  denizens,  and  the  other  aliens  (if  so  many  be  forthcoming  in  the 
place),  for  the  more  impartial  trial;  a  privilege  indulged  to  strangers  in  no 
other  country  in  the  world;  but  which  is  as  ancient  with  us  as  the  time  of 
Eing  Ethelred,  in  whose  statute  de  manticolie  WaUim  (then  aliens  to  the  crown 
of  ]^gland)  cap,  8,  it  is  ordained,  that  *^duodeni  legcUes  hominee,  quorum  sex 
WcMi  ei  sex  Angli  erunty  Anglie  et  Wallis  jus  dicunto.^^    But  where  both  par- 

(p)  Go.  Utt.  166.    Seld.  on  Baronage,  IL  11. 

iff)  K.  w.  Bishop  of  Worcester,  M.  SB  Qeo.  II,  B.  R  (r)  Go.  Litt.  IM. 

«)  Btlemhook,  da /ure  OotA. /.  1,  a  4.  (t)  OUb.  HItk  OL  P.  a  &  («t)  Ds  Land.  LL.  o.  K^ 

p)  1  Insk  107. 

(7)  Upon  a  challenge  to  the  array,  if  the  facts  are  denied  the  court  appoints  triers,  and  if 
ihey  pronounce  the  cause  of  challenge  unfounded,  it  is  overruled.  If  the  facts  are  admit- 
ted, the  court  passes  upon  their  sumciency.  and  either  quashes  the  panel  or  overrules  the 
challenge.  Gardner  v.  Turner.  9  Johns.,  260.  In  the  United  States  it  is  believed  that  an 
objection  which  would  be  food  as  a  challenge  to  the  array,  is  generally  raised  by  motion  to 
quash  or  set  aside  the  panel. 
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ties  are  aliens,  no  partiality  is  to  be  presumed  to  one  more  than  another;  and 
therefore  it  was  resolved  soon  after  tne  statute  8  Hen.  YI,  (to)  that  where  the 
issue  is  joined  between  two  aliens  (unless  the  plea  be  had  before  the  mayor  of 
the  staple,  and  thereby  subject  to  the  restrictions  of  statute  27  Edw.  Ul,  st. 
2f  c.  8),  the  jury  shall  all  be  denizens.  And  it  now  might  be  a  (jnestion,  how 
r  4ioai  1  ^^^  ^^®  ^statute  3  Geo.  II^  a  25  (before  referred  to),  hath  in  civil  causes 
^  -I  undesignedly  abridged  this  privilege  of  foreigners,  by  the  positive  di- 
rections therein  given  concerning  the  manner  of  impanelling  jurors,  and  the 
persons  to  be  returned  in  such  panel.  So  that  (unless  this  statute  is  to  be  con- 
strued by  the  same  equitv  which  the  statute  8  Hen.  VL  o.  29,  declared  to  be 
the  rule  of  interpreting  the  statute  2  Hen.  V,  st.  2,  o.  3,  concerning  the  landed 
qualifications  oi^  jurors  in  suits  to  which  aliens  were  parties)  a  court  might 
perhaps  hesitate  whether  it  has  now  a  power  to  direct  a  panel  to  be  returned 
de  medietate  linguoe^  and  thereby  alter  the  method  prescribed  for  striking  a 
special  jury,  or  balloting  for  common  jurors.  (8) 

Challenges  to  the  polls,  in  capita^  are  exceptions  to  particular  jurors;  and 
seem  to  answer  to  the  recuscUio  judicis  in  the  civil  and  canon  laws;  by  the 
constitutions  of  which  a  judge  might  be  refused  upon  any  suspicion  of  par- 
tiality, (x)  By  the  laws  of  England,  also,  in  the  times  of  Bracton  (y)  and 
Fleta,  {z)  a  judge  might  be  refused  for  good  cause;  but  now  the  law  is  other- 
wIbc,  and  it  is  held  that  judges  and  justices  cannot  be  challenged,  (a)  For 
the  law  will  not  suppose  a  possibility  of  bias  or  favour  in  a  judge,  who  is 
already  sworn  to  administer  impartial  justice,  and  whose  authority  greatly 
depends  upon  that  presumption  and  idea.  And  should  the  fact  at  any  time 
prove  flagrantly  sucn,  as  the  delicacy  of  the  law  will  not  presume  beforehand, 
there  is  no  doubt  but  that  such  misbehaviour  would  draw  down  a  heavy  cen- 
sure from  those  to  whom  the  judge  is  accountable  for  his  conduct. 

But  challenges  to  the  polls  of  the  inry  (who  are  judges  of  fact)  are  reduced 
to  four  heads  by  Sir  Edward  Coke;  (b)  propter  honoris  respectum;  propter  de- 
fectum;  propter  affectum;  SLud  propter  delictum. 

1.  Propter  honoris  respectum;  as  if  a  lord  of  parliament  be  impanelled  on 
a  jury,  he  may  be  challenged  by  either  party,  or  ne  may  challenge  himself. 
r*a62l  *^'  Propter  defectum;  as  if  a  juryman  be  an  alien  bom,  this  is  de- 
>-  ^  feet  of  birth;  if  he  be  a  slave  or  bondman,  this  is  defect  of  liberty,  and 
he  cannot  be  liber  et  legalis  homo.  Under  the  word  homoy  also,  though  a 
name  common  to  both  sexes,  the  female  is  however  excluded,  propter  defection 
sexus:  except  when  a  widow  feigns  herself  with  child,  in  order  to  exclude  the 
next  heir,  and  a  suppositious  birth  is  suspected  to  be  intended;  then  upon  the 
writ  de  ventre  inspiciendOf  a  jury  of  women  is  to  be  impanelled  to  try  the 
question,  whether  with  child  or  not.  (c)  But  the  principal  deficiency  is  aefect 
of  estate  sufficient  to  qualify  him  to  be  a  juror.  This  depends  upon  a  varietv 
of  statutes.  And,  first,  by  the  statute  of  West.  2,  13  Edw.  I,  c.  38,  none  shall 
pass  on  juries  in  assizes  within  the  county,  but  such  as  may  dispend  20«.  by 
the  year  at  the  least;  which  is  increased  to  40^.  by  the  statutes  21  Edw.  I,  st. 
1,  and  2  Hen.  V,  st.  2,  c.  3.  This  was  doubled  by  the  statute  27  Eliz.  o.  6, 
which  requires  in  everv  such  case  the  jurors  to  have  estate  of  freehold  to  the 
yearly  value  of  4^.  at  the  least.  But,  the  value  of  money  at  that  time  decreas- 
mg  very  considerably,  this  qualification  was  raised  by  the  statute  16  and  17 
Car.  n,  a  3,  to  201.  per  annum,  which  being  only  a  temporary  act,  for  three 
years,  was  suffered  to  expire  without  renewal,  to  the  great  debasement  of 
juries.     However,  by  the  statute  4  and  5  W.  and  M.  c.  24,  it  was  again  raised 

i'w)  Year-boolL  21  Hen.  VI,  4. 
m)  Cod.  8, 1.  ll    DearetaL  I  %J.  S8.  a  88.        (y)  L^  8.  t  B,  c.  18.         (t)  L.  8,  o.  87.        (a)  Oo.  litt  »i. 
d)  1  Ingt  168w  (c)  Cro.  EUs.  666. 

(8)  By  6  Geo.  lY,  c.  50,  provision  is  made  for  a  Juiy  de  medietate  lingum.  In  the  United 
States,  generally,  alienage  is  a  ground  for  excluding  a  Juror  whatever  the  ciUzensIiip  of  the 
partiss  to  the  suit.    ProfCatt  on  Juiy  Trial,  §  116. 
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to  10/.  per  annam  in  England,  and  6/.  in  Wales,  of  freehold  lands  or  copyhold; 
which  18  the  first  time  that  copyholders  (as  such)  were  admitted  to  serve  upon 
juries  in  any  of  the  king's  courts,  though  they  had  before  bepu  admitted  to 
serve  in  some  of  the  sherifiPs  courts,  by  statutes  1  Ric.  Ill,  c,  4,  and  9  Hen. 
VII,  0.  13.  And,  lastly,  by  statute  3  Geo.  11,  a  25,  any  leaseholder  for  the 
term  of  five  hundred  years  absolute,  or  for  any  term  determinable  upon  life  or 
lives,  of  the  clear  yearly  value  of  201.  per  annum  over  and  above  the  rent  re- 
served,  is  qualified  to  serve  upon  juries.  (0)  When  the  jury  is  de  medietaU 
linguoBy  that  is,  one  moiety  of  the  English  tongue  or  nation,  and  the  other  of 
any  foreign  one,  no  want  of  lands  shall  be  *cause  of  challenge  to  the  r^ogoi 
alien;  for,  as  he  is  incapable  to  hold  any,  this  would  totally  defeat  the  ^  ^ 
privilege,  (d) 

3.  Jurors  may  be  challenged  propter  affectum^  for  suspicion  of  bias  or  par- 
tiality. This  may  be  either  ^principal  challenge,  or  to  the  favour.  A  prin- 
cipal challenge  is  such,  where  the  cause  assigned  carries  with  it  prima  facie 
evident  marks  of  suspicion,  either  of  malice  or  favour:  as,  that  a  juror  is  of 
kin  to  either  party  within  the  ninth  decree;  {e)  that  he  has  been  arbitrator  on 
either  side;  that  he  has  an  interest  m  the  cause;  that  there  is  an  action 
depending  between  him  and  the  party;  that  he  has  taken  money  for  his  ver- 
dict; that  he  has  formerly  been  a  pror  in  the  same  cause;  that  he  is  the  party's 
master,  servant,  counsellor,  steward,  or  attorney,  or  of  the  same  society  or  cor- 
poration with  him:  all  these  are  principal  causes  of  challenge;  which,  if  true, 
oannot  be  overruled,  for  jurors  must  be  omni  excepttone  mqforea.  Challenges 
to  the  favour^  are  where  the  party  hath  no  principal  challenge:  but  objects 
only  some  probable  circumstances  of  suspicion,  as  acquaintance  and  the  like; 
(f)  the  validity  of  which  must  be  left  to  the  determmation  of  triore^  whose 
office  is  to  decide  whether  the  juror  be  favourable  or  unfavourable.  The 
triors,  in  case  the  first  man  called  be  challenged,  are  two  indifferent  persons 
named  by  the  court;  and  if  they  try  one  man  and  find  him  indifferent,  he  shall 
be  sworn;  and  then  he  and  the  two  triors  shall  try  the  next;  and  when  another 
is  found  indifferent  and  sworn,  the  two  triors  shall  be  superseded,  and  the  two 
first  sworn  on  the  jury  shall  try  the  rest,  {g)  (10) 

4.  Challenges  propter  ddictum,  are  for  some  crime  or  misdemeanor,  that 
affects  the  juror's  credit  and  renders  him  infamous.  As  for  a  conviction  of 
treason,  felony,  perjury,  or  conspiracy;  or  if  for  some  infamous  offence  he 
hath  received  judgment  of  the  pillory,  tumbrel,  or  the  like;  or  to  be  branded, 
*whipt,  or  stigmatized;  or  if  he  be  outlawed  or  excommunicated,  or  r^ooAi 
hath  been  attamted  of  false  verdict,  prcemunire,  or  forgery;  or,  lastly,  ^  J 
if  he  hath  proved  recreant  when  champion  in  the  trial  by  battle,  ana  thereby 
hath  lost  his  liberam  legem.     A  juror  may  himself  be  examined  on  oath  of 

(d)  See  ital  S  Hen.  V,  sk  %  o.  8.    8  Hen.  VL  c.  89.  («)  nnch,  L.  401. 

(/)  In  the  nembda,  or  jury  of  the  ancient  (toths,  three  challengea  only  were  allowed  to  the  faroar,  bat 
the  prlndpcJ  challengee  were  indefinite.  **  Ltcebat  palam  exeipere,  et  temper  ex  probaiMi  cauaa  trti 
revudiare  etiam  plurtt  ex  cauea  preegnanii  et  mani/etto."    Btiernhook,  l«  1,  a  4.  • 

&)  Oo.  UU.  16S: 

(9)  In  England  one  must  be  between  21  and  60  vears  of  age,  and  must  be  the  owner  of 
some  interest  in  real  estate  in  the  county,  or  be  a  householder  taxed  on  at  least  £80  for  the 
poor  rate,  or  must  occupy  a  house  with  at  least  fifteen  windows.  See  6  Qeo.  4,  c.  60,  and 
83  and  84  Vict.  c.  77.  In  the  United  States  a  Juror  must  usually  have  the  qualifications  of 
an  elector  of  the  state.    Proffatt,  Jury  Trial,  §  116. 

(10)  The  whole  subject  of  challenges  was  venr  fully  considered  in  the  case  of  Freeman 
V.  People,  4  Denio,  9,  to  which  the  reader  is  referred.  As  to  what  opinion  formed  or  ex- 
pressed by  a  Juror  will  be  sufficient  ground  for  challenge  to  the  favor,  see  1  Burr's  TVial, 
416;  Osiander's  Case,  8  Leigh,  785;Teople  v.  Bodine,  1  Denio,  807;  Commonwealth  v. 
Enapp,  9  Pick.,  406;  Smith  v.  Eames,  4  IlL,  76;  Bradford  v.  State,  15  Ind.,  847;  Holt  v. 
People,  18  Mich.,  224;  Maddox  v.  State,  82  Ga.,  681. 

Tne  practice  upon  challenges  varies  so  much  in  different  states,  that  the  American  reader 
will  expect  to  consult  and  be  guided  bv  the  book  of  practice  in  use  in  his  own  state. 

As  to  disqualification  from  relationsnip,  see  Den  v.  Clark,  Coxe,  444;  Paddock  v.  Wella» 
9  Barb.  Ch.,  881;  Hasceig  v.  Tripp,  20  Mich.,  216. 
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voir  dire^  veritatem  dicerCy  with  regard  to  snob  canseB  of  challenge  as  are 
not  to  his  dishonor  or  discredit;  bnt  not  with  reeard  to  any  crime,  or  any 
thing  which  tends  to  his  disgrace  or  disadvantage.  (A^ 

Besides  these  challenges,  which  are  exceptions  against  the  fitness  of  jnrors, 
and  whereby  they  may  be  excluded  from  serving,  there  are  also  other  causes^ 
to  be  made  use  of  by  the  jurors  themselves,  which  are  matter  of  exemption; 
whereby  their  service  is  excused,  and  not  excluded.  As,  by  statute  West.  2, 
13  Edw.  I,  c.  38,  sick  and  decrepit  persons,  persons  not  commorant  in  the 
county,  and  men  above  seventy  years  old;  and  by  the  statute  of  7  and  8  Wm. 
Ill,  c.  82,  infants  under  twenty-one.  This  exemption  is  also  extended  by 
divers  statutes,  customs,  and  charters,  to  physicians  and  other  medical  persons^ 
counsel,  attorneys,  officers  of  the  courts,  and  the  like;  all  of  whom,  if  impan- 
elled, must  show  their  special  exemption.  Clergymen  are  also  usually  excused,, 
out  of  favour  and  respect  to  their  function:  but,  if  they  are  seized  of  lands  and 
tenements,  they  are,  in  strictness,  liable  to  be  impanelled  in  respect  of  their 
lay-fees,  unless  they  be  in  the  service  of  the  king  or  some  bishop:  "in  obsequio 
domini  regis,  vel  alieujtis  episcopV^  (i)  (11) 

If,  by  means  of  challenges,  or  other  cause,  a  sufficient  number  of  unexcep- 
tionable jurors  doth  not  appear  at  the  trial,  either  party  may  pray  a  tales.  A 
tales  is  a  supply  of  such  men  as  are  summoned  upon  the  first  panel,  in  order  to- 
make  up  the  deficiency.  For  this  purpose,  a  wnt  of  decern  tales,  octo  tales^  and 
the  like,  was  used  to  be  issued  to  the  sheriff  at  common  law,  and  must  be  still 
so  done  at  a  trial  at  bar,  if  the  jurors  make  default.  But  at  the  assizes,  or 
nisi  prius,  by  virtue  of  the  statute  35  Hen.  VIII,  c.  6,  and  other  subsequent 
r*Sfi5l  *8^^^"^®s,  the  judge  is  empowered,  at  the  prayer  of  either  party,  to  award 
*>  -'a  taies  de  circumstantibus  (J)  (12)  of  persons  present  in  court,  to  be 
joined  to  the  other  jurors,  to  try  the  cause;  who>  are  liable,  however,  to  the 
same  challenges  as  the  principal  jurors.  This  is  usually  done,  till  the  legal 
number  of  twelve  be  completed;  in  which  patriarchal  and  apostolical  number 
Sir  Edward  Coke  (k)  hath  discovered  abundance  of  mystery.  (/) 

When  a  sufficient  number  of  persons  impanelled,  or  tales-iaen,  appear,  they 
are  then  separately  sworn,  well  and  truly  to  try  the  issue  between  the  parties,, 
and  a  true  verdict  to  give  according  to  the  evidence;  and  hence  they  are 
denominated  the  yxTj^jurata,  and  jurors,  sc,  juratores. 

We  may  here  again  observe,  and,  observing,  we  cannot  but  admire,  how 
scrupulously  delicate,  and  how  impartially  just,  the  law  of  England  approver 
itself,  in  the  constitution  and  frame  of  a  tribunal  thus  excellently  contrived  for 
the  test  and  investigation  of  truth;  which  appears,  most  remarkably.  1.  In 
the  avoiding  of  frauds  and  secret  management,  by  electing  the  twelve  jurors 
out  of  the  whole  panel  by  lot.  2.  In  its  caution  against  all  partiality  and  bias, 
by  quashing  the  whole  panel  or  array,  if  the  officer  returning  is  suspected  to 
be  other  than  indifferent;  and  repelling  particular  jurors,  if  probable  cause  be 
shown  of  malice  or  favour  to  either  party.  The  prodigious  multitude  of  ex- 
ceptions or  challenges  allowed  to  jurors,  who  are  the  judges  of  fact,  amounts 
nearly  to  the  same  thing  as  was  practised  in  the  Roman  republic,  before  she 
lost  her  liberty:  that  the  select  judges  should  be  appointed  by  the  praetor,  with 

Co.  Utt..  168»  b.  (0  F.  N.  B.  160.    Biff.  Brev.  17». 

Appendix,  No.  n,  I  4.  (k)  1  Inat  166. 

Pausanlas  reUtes  that  at  the  trial  of  Mara,  for  murder,  In  the  court  denominated  Areopamta  fh>m  that 
incident^  he  was  acquitted  by  a  Jury  oompoaed  of  twelve  pagan  delOeiL  And  Dr.  Hlokea,  who  attributes 
the  introduction  <^  this  number  to  the  Normans,  tells  us  tbat  among  the  inhabitants  of  Norway,  from 
whom  the  Normans,  as  well  as  the  Danes,  were  descended,  a  great  Tcneratlon  was  paid  to  the  number 
twelve:  "nihil  eanetiue,  nHUl  antiquiue  fuit;  perinde  aeeiik  ipeo  hoe  numero  teereta  ^fuadam  eetet 
religion    DUeert,  JI^Motor,  4Jk    Spelm.  Gloss.  8S9. 

(11)  Clergymen,  Roman  Catholic  priests,  tnd  dissenting  ministers,  are  now  excused. 

(12)  In  general,  no  writ  is  issued  for  this  purpose  in  the  United  States,  but  the  court,  by 
order,  directs  the  sheriff  to  summon  from  the  bystanders  the  necessaiy  number  of  talesmen' 
to  fill  the  panel. 
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the  mutual  consent  of  the  partien.  *0r,  as  Tully  (m)  expresses  it:  ri^aafri 
*^  neminem  voluerurU  majores  noBtriy  non  modo  de  exUtimcUtone  cuftu-  ^  -> 
fpioniy  aed  ne  pecuniaria  quidem  de  re  minima,  esse  judicem;  nisi  qui  inter 
adversaries  eanvenissit^ 

Indeeed,  these  selecti  Judiees  bore,  in  many  respeots,  a  remarkable  resemb- 
lance to  our  juries:  for  they  were  first  returned  by  the  protor:  de  deouria  sena- 
toria  conscrtaufUur ;  then  their  names  were  drawn  by  lot,  till  a  certain  number 
was  completed:  in  umam  sortito  miUuntur,  lU  de  piurilnts  neeessarius  num* 
erus  corv/uii posset:  then  the  parties  were  allowed  their  challenges:  post  umam 
permittUur  accusatori,  ae  reo,  tU  ex  iUo  numero  rejiciafU  quos  putaverint  sibi, 
out  inimicos,  aut  ex  aliqua  re  ineommodos/ore:  next  they  struck  what  we  call 
a  tales;  refections  eelebrala,  in  eorum  locum  qui  r^fecti  fuerunJt  subsortiebatur 
prcstor  alioSy  quibus  iUeJudicum  legitimus  numerus  compleretur;  lastly,  the 
judges,  like  our  jury,  were  sworn;  his  per/ectis,  Jurabant  in  leges  Judiees,  tU 
obstricti  rdigionejudicarent.  (n) 

The  jury  are  now  ready  to  hear  the  merits;  and,  to  fix  their  attention  the 
closer  to  the  facts  which  they  are  impanelled  and  sworn  to  try,  the  pleadings 
are  opened  to  them  by  counsel  on  that  side  which  holds  the  affirmative  of  the 
question  in  issue.  For  the  issue  \s  said  to  lie,  and  proof  is  always  first  required, 
upon  that  side  which  affirms  the  matter  in  question:  in  which  our  law  agrees 
with  the  civil;  (o)  ^^eiinoumbit  probatio,  qui  dicit,nonqui  negat;  cum  per 
rerum  naturam  factum-negantis  probatio  nuUa  sU^  Tlie  opening  counsel 
briefly  informs  them  what  has  been  transacted  in  the  court  above;  the  parties, 
the  nature  of  the  action,  the  declaration,  the  plea,  replication,  and  other  pro- 
ceedings, and,  lastly,  upon  what  point  the  issue  is  joined,  which  is  there  set 
down  to  be  determined.  Instead  of  which,  {p)  formerly  the  whole  record  and 
process  of  the  pleadings  was  read  to  *them  in  English  by  the  court,  pq/ih-i 
and  the  matter  in  issue  dearly  explained  to  their  capacities.  The  ^  ^ 
nature  of  the  case,  and  the  evidence  intended  to  be  produced,  are  next  laid 
before  them  by  counsel  also  on  the  same  side:  and  when  their  evidence  is  gone 
through,  the  advocate  on  the  other  side  opens  the  adverse  case,  and  supports 
it  by  evidence;  and  then  the  party  which  negan  is  heard  by  way  of  reply. 

liie  nature  of  my  present  design  will  not  permit  me  to  enter  into  tne  num- 
berless niceties  and  distinctions  of  what  is,  or  is  not,  legal  evidence  to  a  jury, 
(j^)  I  shall  only,  therefore,  select  a  few  of  the  general  heads  and  leading 
maxims,  relative  to  this  point,  together  with  some  observations  on  the  manner 
of  giving  evidence. 

And,  first,  evidence  signifies  that  which  demonstrates,  makes  clear,  or  ascer- 
tains the  truth  of  the  very  fact  or  point  in  issue,  either  on  the  one  side  or  on 
the  other;  and  no  evidence  ought  to  be  admitted  to  any  other  point.  There- 
fore upon  an  action  of  debt,  when  the  defendant  denies  his  bond  by  the  plea 
of  non  est  factum,  and  the  issue  is,  whether  it  be  the  defendant's  deed  or  no; 
he  cannot  give  a  release  of  this  bond  in  evidence:  for  that  does  not  destroy  the 
bond,  and  therefore  does  not  prove  the  issue  which  he  has  chosen  to  rely  upon, 
via.,  that  the  bond  has  no  existence. 

Again;  evidence  in  the  trial  by  jury  is  of  two  kinds,  either  that  which  is 
given  inproof,  or  that  which  the  jury  may  receive  by  their  own  private  knowl- 
adga  The  former,  or  proofs  (to  which  in  common  speech  the  name  of  evidence 
is  usually  confined),  are  either  written,  or  parol,  that  is,  by  word  of  mouth. 
Written  proofs,  or  evidence,  are,  1.  Recorda;  and  2.  Ancient  deeds  of  thirty 

(m)  fro  OlmmUto,  48. 

(»)  ▲moo.  Ib  OIa  V€r,  1,  S.    ▲  ImnmS  witter  of  our  own.  Dr.  FeUlnftil,  hath  diowB  in  an  oUbomto 

«C  flM  Booinna*  Md  the  jaxiM  of  tlM  BngiWi,  ttnt  ho>  tmnptod  to  oooelado  ttnt  fha  latter  are  dti^ 
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of  too  wholes  and  which  hath  lately  been  enciaOad  Into  a  fwyoMlBlwetk,  Tbe  IntrodaoMon  to  the  Law 
0fViriFlla%4tQ.17V7. 
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yean  standing,  whioh  prove  themselTes;  (13)  but  3.  Modem  deeds;  and  4. 
r*Sfi8l  ^^^^^  ^writings,  must  be  attested  and  verified  hj  parol  evidence  of 
l-  -^  witnesses.  And  the  one  general  rule  that  runs  through  all  the  doctrine 
of  trials  is  this,  that  the  best  evidence  the  nature  of  the  case  will  admit  of 
shall  always  be  required,  if  possible  to  be  had;  bat  if  not  possible,  then  the 
best  evidence  that  can  be  had  shall  be  allowed.  (14)  For  if  it  be  found  that 
there  is  any  better  evidence  existing  than  is  produced,  the  very  not  producing 
it  is  a  presumption  that  it  would  have  detected  some  falsehooa  that  at  present 
is  concealed.  Thus,  in  order  to  prove  a  lease  for  jears,  nothing  else  shall  be 
admitted  but  the  very  deed  of  lease  itself,  if  in  being;  but  if  that  be  positively 
proved  to  be  burnt  or  destroyed  (not  relying  on  any  loose  negative,  as  that  it 
cannot  be  found,  or  the  like),  then  an  attested  copy  may  be  produced;  or  parol 
evidence  be  given  of  its  contents.  So,  no  evidence  of  a  discourse  with  another 
will  be  admitted,  but  the  man  himself  must  be  produced;  yet  in  some  cases, 
(as  in  proof  of  any  general  customs,  or  matters  oi  common  tradition  or  repute), 
the  courts  admit  of  hearsay  evidence,  or  an  account  of  what  persons  deceased 
have  declared  in  their  lifetime:  but  such  evidence  will  not  be  received  of  any 
particular  facts.  (15)  So,  too,  books  of  account,  or  shop-books,  are  not  allowed 
of  themselves  to  be  given  in  evidence  for  the  owner;  out  a  servant  who  made 
the  entrv  may  have  recourse  to  them  to  refresh  his  memory;  and,  if  such 
servant  (who  was  accustomed  to  make  those  entries)  be  dead,  and  his  hand  be 
proved,  the  book  may  be  read  in  evidence:  (r)  for  as  tradesmen  are  often 
under  a  necessity  of  giving  credit  without  any  note  or  writing,  this  is  there- 
fore, when  accompanied  with  such  other  collateral  proofs  of  fairness  and 
regularity,  (s)  the  best  evidence  that  can  then  be  produced.  However,  this 
dangerous  species  of  evidence  is  not  carried  so  far  m  England  as  abroad;  (t) 

(f)lAWofNl8lPrliu.fl88.  («)  Balk.  S8S.  (()  Qsil,  oftMnut  S, »,  SI 

(18)  Wills  in  this  respect  are  like  deeds.  Both  must  be  free  from  Just  grounds  of  so^ 
picion,  and  come  from  the  proper  custody. 

It  is  much  safer  to  say  in  these  cases,  and  is  much  nearer  strict  accuracy,  not  that  the 
deed  provei  iUelf,  but  that  its  authenticity  may  be  presumed  from  the  circumstances:  sUch 
as  the  long  acquiescence  of  parties  interested  to  dispute  it,  and  who  must  be  supposed  to 
haye  satisfied  themselves  originally  that  the  conveyance  was  effectual.  But  these  circum- 
stances are  to  be  proved  like  other  facts.  See  1  Greenl.  Ev,  gg  21, 143,  145.  670;  1  Btark. 
Ev.,  98,  528,  and  especially  Phil.  Ev.  by  Gowen,  Hill  and  Edwards,  vol.  2,  47&-480. 

(14)  Primary  evidence,  the  best  evidence,  is  that  kind  of  proof  which,  under  any  pos- 
sible circumstances,  affords  the  greatest  certainty  of  the  fact  in  question;  it  is  illustratea  by 
the  case  of  written  documents,  the  instrument  itself  being  always  regarded  as  the  primary 
or  best  possible  evidence  of  its  existence  and  contents.  If  the  execution  of  an  instrument 
is  to  be  proved,  the  primarv  evidence  is  the  testimony  of  the  subscribing  witness,  if  there 
be  one.    Until  it  is  shown  tnat  the  production  of  the  primarv  evidence  is  out  of  the  party's 

Sower,  no  other  proof  of  the  fact  is  in  general  admitted.    All  evidence  falling  short  of  tnis 
egree  is  termed  "secondarv."    The  distinction  refers  to  the  "quality  and  not  to  the 
strength  of  the  proof."    1  Oreenl.  Ev..  g  84,  and  see  1  Stark,  m,,  641-649;  Reynold's 
ftteph.  Ev. ,  ch.  9. 
As  to  whether  there  are  degrees  in  secondary  evidence,  see  note  to  1  Qreenl.  Ev.,  g  84. 

(15)  The  term  hearsay  applies  as  well  to  written  as  to  oral  evidence.  As  defined  by  Prof. 
Greenleaf  hearsay  "denotes  that  kind  of  evidence  which  does  not  derive  its  value  solely 
from  the  credit  to  be  given  to  the  witness  himself,  but  rests  i^o,  in  part,  on  the  veracitv 
and  competency  of  some  other  person."  1  Greenl.  Ev.,  g  99.  In  general  such  evidence  is 
inadmissible,  but  there  are  exceptions  to  the  rule  excluding  it;  thus  if  the  fact  that  the  de- 
claration was  made  and  not  its  truth  or  falsity  is  the  question;  expressions  of  feeling,  if  the 
existence  of  such  feeling  is  the  question;  in  cases  of  pedigree,  the  declarations  of  relatives; 
declsjrations  as  to  public  and  general  rights  by  parties  vnio  bad  means  of  knowledge;  de- 
clarations against  the  interest  of  the  party  malcing  them;  in  cases  of  murder  or  manslaughter* 
dying  declarations  as  to  the  cause  of  death,  or  circumstances  surrounding  it,  made  by  the 
the  injured  party  when  he  has  given  up  all  hope  of  recoveiy;  admissions  and  oonfnuiinni. 
See  1  Greenleaf  Bv.,  g  156,  et  9eq. ;  Reynolds's  Staph.  Ev.,  ch.  lY. 

Testimony  of  a  witness  given  on  a  former  trial,  where  the  parties  had  an  opportuni^  l» 
examine  him,  may  be  received  if  the  witness  is  dead,  or  is  out  of  the  Jurisdiotlon,  or  InsiuM 
and  unable  to  tesufy,  or  if  he  has  been  summoned  and  is  kept  away  oy  the  adfWN  partr., 
1  QfeenL  Ev.,  g  168,  and  oases  died. 
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where  a  man's  own  books  of  accounts,  bj  a  distortion  of  the  oivil  law  (whiek 
seems  to  have  meant  the  same  thing  as  is  practised  with  us),  {u)  with  the  sup- 
pletorj  oath  of  *the  merchant,  amount  at  all  times  to  full  proof.  (16)  rm^f^Q-j 
JBut  as  this  kind  of  evidence,  even  thus  regulated,  would  be  much  too  ^  -^ 
hard  upon  the  buyer  at  any  long  distance  of  time,  the  statute  7  Jac.  I,  o.  12  (the 
penners  of  which  seem  to  have  ima^ned  that  the  books  of  themselves  were 
evidence  at  common  law),  confines  this  species  of  proof  to  such  transactions  as 
have  happened  within  one  year  before  the  action  brought;  xmless  between 
merchant  and  merchant  in  the  usual  intercourse  of  trade.  For  accounts  of  so 
recent  a  date,  if  erroneous,  may  more  easily  be  unravelled  and  adjusted. 

With  regard  to  parol  evidence,  or  witnesses/  it  must  be  first  remembered 
that  there  is  a  process  to  bring  them  in  by  writ  of  subpoena  ad  testificandum: 
which  commands  them,  laying  aside  all  pretences  and  excuses,  to  appear  at  the 
trial  on  pain  of  100/.  to  be  forfeited  to  the  king;  to  which  the  statute  5  Elix. 
c.  9,  has  added  a  penalty  of  10/.  to  the  party  aggrieved,  and  damages  equiva- 
lent to  the  loss  sustained  by  want  of  his  evidence.  But  no  witness,  unless  his 
reasonable  expenses  be  tendered  him,  is  bound  to  appear  at  all;  nor,  if  he 
appears,  is  he  bound  to  give  evidence  till  such  charges  are  actually  paid  him; 
except  he  resides  within  the  bills  of  mortality,  and  is  summoned  to  give  evi- 
dence within  the  same.  This  compulsory  process,  to  bring  in  unwilling  wit- 
nesses, and  the  additional  terrors  of  an  attachment  in  case  of  disobedience, 
are  of  excellent  use  in  the  thorough  investigation  of  truth:  and,  upon  the  same 
principle,  in  the  Athenian  courts,  the  witnesses  who  were  summoned  to  attend 
the  trial  had  the  choice  of  three  things;  either  to  swear  to  the  truth  of 
the  fact  in  question,  to  deny  or  abjure  it,  or  else  pay  a  fine  of  a  thousand 
drachmas,  (t;) 

All  witnesses,  of  whatever  religion  or  country,  that  have  the  use  of  their 
reason,  (17)  are  to  be  received  and  examined,  except  such  as  are  infamous^  or 
such  as  are  interested  in  the  event  of  the  cause.  All  others  are  competent  wit- 
nesses; though  the  jury  from  other  circumstances  will  judge  of  their  credibli^ 

(«)  Ingtrumenta  domeatiea^  §eu  privata  teatatio.  Beuadnoiaiio,  H  non  aliia  quoque  adminievlU  adjU' 
«0ncur  ad  probationem  sola  non  MuJJUoiunt.  CkKL  4, 19.  S.  Nam  exemplo  ptmicioswn  Mf,  ut  ei  teripturm 
trtdatur^  qua  unuaquitque  »iH  xtdnotatione  propria  cMiiorem  consniutt.    Ibid,  a  7. 

(V)  Pott  Antiq.  b.  i,  a  81. 

(16)  A  party's  own  books  of  account  may  be  ffiven  in  evidence  in  his  own  favor  to  prove 
the  accounts  upon  them,  after  preliminary  proof  that  they  were  regularly  kept  as  such,  and 
are  books  of  original  entries;  that  the  party  kept  no  clerk,  or,  if  he  kept  any,  giving  suffl- 
cient  reason  for  not  producing  him ;  that  some  of  the  articles  charged  were  actually  delivered ; 
and  by  proving  also,  from  other  persons  who  have  dealt  with  him,  that  he  keeps  fair  and 
honest  accounts.  But  they  are  not  veiy  satisfactory  evidence,  and  wherever  from  the 
nature  of  the  case  there  must  be  witnesses  who  can  give  direct  testimony  concerning  the 
account,  the  par^  will  be  required  to  produce  them  before  giving  his  books  in  evidence. 
See  Vosburgn  v.  Thayer,  12  Johns.,  461;  Cogswell  v.  DoUiver,  3  Mass.,  217;  Thomas  v. 
Dyott,  1  Nott  and  McC,  186;  Sickles  v.  Mather,  20  Wend.,  72;  Bumham  v.  Adams,  5  Yt., 
818;  Jackson  v.  Evans,  8  Mich.,  476;  1  Greenl.  Bv.,  %  118,  and  notes.  If  anything  sus- 
picious appears  in  the  books  when  presented  to  the  court,  they  will  be  excluded.  Church- 
man V.  Smith,  6  Whart,  146.  There  are  statutes  on  this  subject  in  many  of  the  states. 
The  party's  own  oath  is  usually  required  to  substantiate  the  changes.  The  books  can  only 
be  made  evidence  of  those  things  which  are  properly  the  subject  of  book  account;  not  of 
charges  for  money  loaned,  <&&  See  Bradley  v.  Goodyear,  1  Day,  105.  And  upon  the  whole 
subject  see  1  Phil.  Ev.  by  Cowen,  Hill  and  Edwards,  870-886. 

If  a  party,  whose  book  entries  would  be  admissible  when  alive  and  sane,  dies  or  becomes 
insane,  the  books  may  be  admitted  in  a  suit  in  his  behalf  by  his  personal  representative  or 
guardian,  if  the  latter  substantiates  them  by  his  oath.    Reynolds'  Steph.  Ev,  p.  62,  and  caaea. 

(17)  All  persons  may  give  evidence  who  believe  in  a  supreme  superintendinff  Providence 
who  rewards  and  punishes,  and  who  declare  that  they  consider  an  oath  binding  on  Uieir 
conscience.  See  the  leading  cases  of  Ormichund  v.  Barker,  Willes,  688;  and  1  Smith  Lead. 
Oas.,  686.  Bee  also  Cubbison  v.  McCreary,  7  W.  and  S.,  262;  Jones  v.  Harris,  1  Strob., 
160;  Brock  v.  Milligan,  10  Ohio,  121;  Bennett  v.  State,  1  Swan,  411;  Central  R.  R.  Co.  v. 
Rockafellow,  17  Bl.,  541.  Some  of  the  United  States  forbid  witnesses  being  questioned 
ooncendng  their  religious  belief.    See  Cooley  Const  Lim.,  478,  note. 
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r*870l  ^^*  (^^)  *Infamou8  persons  are  snoh  as  may  be  challenged  as  jnrors, 
l  J  propter  delictum;  and  therefore  never  shall  be  admitted  to  give  evi- 
dence to  inform  that  jary,  with  whom  they  were  too  scandaloas  to  associate. 
Literested  witnesses  may  be  examined  upon  a  voir  dire^  if  suspected  of  being 
secretly  concerned  in  the  event;  or  their  interest  may  be  proved  in  court. 
Which  last  is  the  only  method  of  supporting  an  objection  to  the  former  class: 
for  no  man  is  to  be  examined  to  prove  his  own  infamy.  (19)  And  no  counsel, 
attorney,  or  other  person  entrusted  with  the  secrets  of  the  cause  by  the  party 
himself  shall  be  compelled,  or  perhaps  allowed,  to  give  evidence  of  such  con- 
versation or  matters  of  privacy,  as  came  to  his  knowledge  by  virtue  of  such 
trust  and  confidence:  {yy)  (20)  but  he  may  be  examined  as  to  mere  matters  of 
fact,  as  the  execution  of  a  deed  or  the  like,  which  might  have  come  to  his 
knowledge  without  being  intrusted  in  the  cause. 

One  witness  (if  credible)  is  sufficient  evidence  to  a  jury  of  any  single  fact, 
though  undoubtedlv  the  concurrence  of  two  or  more  corroborates  the  proof. 
Yet  our  law  considers  that  there  are  many  transactions  to  which  only  one 
person  is  privy;  and  therefore  does  not  o/t^aya  demand  the  testimony  of  two 
which  the  civil  law  universallj  requires.  *^  Uhius  reeponaio  testis  omnino  non 
audiahir"  (x)  To  extricate  itself  out  of  which  absurdity,  the  modem  prac- 
tice of  the  civil  law  courts  has  plunged  itself  into  another.  For,  as  they  do 
not  allow  a  less  number  than  two  witnesses  to  be  plena  probeUio,  they  call  the 
testimony  of  one,  though  never  so  clear  and  ^ositiyef  semi-plena  probatio  only 
on  which  no  sentence  can  be  founded.  To  make  up,  therefore,  the  necessary 
complement  of  witnesses,  when  they  have  one  only  to  a  single  fact,  they 
admit  the  party  himself  (plaintiff  or  defendant)  to  be  examined  in  his  own 
behalf;  and  administer  to  him  what  is  called  the  suppletory  oath;  and  if  his 
evidence  happens  to  be  in  his  own  favour,  this  immediately  converts  the  half 
proof  into  a  whole  one.    By  this  ingenious  device,  satisfying  at  once  the 

(w)LftwofNisiFriiia,2Sl  («)  Ood.  4,  90,  S. 

Persons  who  cannot  conscientiously  take  an  oath  are  allowed  to  make  affirmation,  and 
are  under  the  like  penalties  with  witnesses  sworn,  in  case  of  false  testimony. 

The  oath  is  to  be  administered  in  such  way  as  the  witness  deems  binding.  'If  the  wit- 
ness is  not  of  the  Christian  religion,  the  court  will  inquire  as  to  the  form  in  which  it  is  ad- 
ministered in  his  own  country,  or  among  those  of  his  own  faith,  and  will  impose  it  in  that 
form."    1  Greenl.  Ev..  §  871. 

(18)  The  interest  should  be  such  that  the  witness  "will  either  gain  or  lose  by  the  direct 
legal  operation  and  effect  of  the  Judgment,  or  ttiat  the  record  will  be  legal  evidence  for  or 
a^dnst  him  in  some  other  action."  1  Greenl.  Ev.,  §  890.  In  almost  all  the  states  and  terri- 
tories of  the  United  States,  statutes  now  allow  parties  and  interested  witnesses  to  be  sworn, 
and  to  testify  generally  to  the  merits.  Similar  statutory  provisions  also  exist  in  England. 
The  relation  of  husband  and  wife  gives  rise  to  certain  exceptions,  generally  found  in  these 
statutes.  In  many  of  the  United  Slates  accused  parties  are  made  competent  but  not  com- 
pellable to  testify  in  prosecutions  against  them. 

(19)  "Witnesses  convicted  of  crimes  rendering  them  infamous  (which  comprehend  treason, 
felony,  and  the  ermen  fdlti)  are  excluded  from  giving  testimony  in  the  courts  of  the  state 
or  country  in  which  they  were  convicted,  unless  the  aisability  is  removed  by  a  reversal  of 
the  Judgment  or  a  pardon.  In  most  of  the  states,  the  disqualification  of  infamy  has  been 
removed  by  constitutional  provisions  or  by  statute,  but  a  conviction  may  be  proved,  to  affect 
the  credibility  of  a  witness."  Reynolds,  Steph.  £v.  p.  152.  By  6  and  7  Vict,  c  8S,  the 
Smrlish  law  is  substantially  the  same  as  in  the  United  States. 

Though  a  witness  may  in  general  decline  to  answer  to  avoid  criminating  himself,  he  may 
not  do  so  simply  because  his  answer  may  render  him  liable  to  a  dvil  suit,  or  show  that  he 
owes  a  debt.    Reyn.  Steph.  Ev.,  p.  164  and  cases. 

(90)  This  rule  is  adopted  less  from  resard  for  the  legal  profession  than  for  the  real  inter- 
ests of  Justice  which  are  fostered  thereby.    See  1  Greenl.  Ev.,  §  286,  et  mq. 

For  an  excellent  case  on  this  subject,  see  Whitine  v.  Barney,  80  N.  T.,  880.  See,  also. 
People  V.  Blakely,  4  Park  Cr.  R,  176;  1  Greenl.  £v.,  g  287  to  246;  1  Stark.  Ev.,  40;  1 
PhiL  Bv.  by  Gowen,  Hill  and  Edwards,  180,  etssq.  In  several  of  the  United  States  statutes 
have  been  passed  extending  similar  protection  to  the  communications  made  to  physidans 
and  clergymen,  with  a  view  to  obtaining  their  professional  advice  or  ansiitince. 
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fonns  of  the  Roman  law^  and  acknowledging  the  superior  ^reasonable-  r4i«i^i-| 
ness  of  the  law  of  England:  which  permits  one  witness  to  be  sufficient  *-  ^ 
where  no  more  are  to  be  had :  and,  to  avoid  all  temptations  of  perjury,  lays  it 
down  as  an  invarible  rule,  that  nemo  testis  esse  debet  in  propria  causa,  (21) 

Positive  proof  is  always  required,  where  from  the  nature  of  the  case  it 
appears  it  might  possibly  have  been  had.  But  next  to  positive  proof,  circum- 
sianticU  evidence,  or  the  doctrine  of  presumptions,  must  take  place;  for  when 
the  fact  itself  cannot  be  demonstratively  evinced,  that  which  comes  nearest  to 
the  proof  of  the  fact  is  the  proof  of  such  circumstances  as  either  necessarily, 
or  tMt^oZ^y  attend  such  facts;  and  these  are  called  presumptions,  which  are  only 
to  be  relied  upon  till  the  contrary  be  actually  proved.  Stabiturprossumptioni 
donee  probetur  in  contrarium,  (y)  Violent  presumption  is  many  times  equal 
to  full  proof  J  (z)  for  there  those  circumstances  appear  which  necessarily  attend 
the  fact.  As  if  a  landlord  sues  for  rent  due  at  Michaelmas,  1754,  and  the  ten- 
ant cannot  prove  the  payment,  but  produces  an  acquittance  for  rent  due  at  a 
subsequent  time,  in  full  of  all  demands,  this  is  a  violent  presumption  of  his 
having  paid  the  former  rent,  and  is  equivalent  to  full  proof;  for  though  the 
actual  payment  is  not  proved,  yet  the  acquittance  in  full  of  all  demands  is 
proved,  which  could  not  be  without  such  payment;  and  it  therefore  induces  so 
forcible  a  presumption,  that  no  proof  shall  be  admitted  to  the  contrary,  (a) 
(22)  Probable  presumption,  arising  from  such  circumstances  as  tuuaily  attend 
the  fact,  hath  also  its  due  weight:  as  if,  in  a  suit  for  rent  due  in  1754,  the  ten- 
ant proves  the  payment  of  the  rent  due  in  1755;  this  will  prevail  to  exonerate 
the  tenant,  {b\  unless  it  be  clearly  shown  that  the  rent  of  1754  was  retained 
for  some  special  reason,  or  that  there  was  some  fraud  or  mistake;  for  otherwise 
it  will  be  presumed  to  have  been  paid  before  that  in  1755,  as  it  is  most  usual 

(y)  Co.  Utt  87S.  (s)  Ihid.  ^  <a)  QUb.  Brid.  161.  <^>  Co  Lltk  871 


(21)  In  equity  a  rule  apparently  somewhat  different  prevails  in  a  certain  class  of 

If  Uie  complainant  calls  for  an  answer  from  the  defendant  on  oath,  he  thereby  makes  the 
answer  evidence  in  the  cause;  and  as  it  is  evidence  called  for  by  himself,  it  is  allowed  to 
have  the  same  weight  in  the  case  as  the  testimony  of  any  other  witness,  and  therefore  the 
complainant,  who  Is  bound  to  make  out  his  case,  cannot  have  a  decree  against  an  answer 
denying  the  equity  of  the  bill,  unless  he  overcomes  the  answer  with  the  testimonv  of  two 
witnesses,  or  at  least  of  one  witness  and  strong  supporting  circumstances.  1  Greenl.  Ev.,  % 
260.  Where,  however,  by  statute,  the  parties  in  chancery  are  made  competent  witnesses 
generally,  and  may  be  orally  examined,  it  would  seem  that  this  rule  is  substantially  done 
away  with.  Roberts  v  Miles,  12 Mich.,  297.  See  however  Vandeffrift  v.  Herbert,  8  Green, 
N.  J.,  456.  In  high  treason  two  witnesses  are  essential  in  England,  and  In  the  United 
States  by  the  constitution,  art  8,  g  8.  Two  are  also  necessary  in  cases  where  perjury  is 
charged.  But  in  other  cases,  if  the  evidence  is  competent,  the  jury  must  be  the  Judges  how 
much  weight  it  is  entitled  to.    1  PhiL  £v.,  1,  2;  1  Stark  Eir.,  688. 

(22)  Presumptions  may  be  presumptions  of  law  or  of  fact  The  former  are  either  conclu- 
sive or  rebuttable.  Conclusive  presumptions  of  law  are  s  .ch  as  the  law  requires  to  be 
made  whenever  ''the  facts  appear  which  it  assumes  as  the  basis  of  the  inference."  These 
cannot  be  overthrown  by  any  contrary  proof.  The  tendency  of  modem  courts  is  to  restrict 
the  number  of  these  presumptions.  Such  a  presumption  arises  when  a  cause  has  been 
re^larly  adjudicated  by  a  competent  court,  if  in  another  action  between  the  same  parties 
it  IS  proposed  to  show  the  first  oecision  erroneous  So  there  was  a  conclusive  presumption 
at  common  law  that  there  was  a  good  consideration  for  a  bond  or  receipt  under  seal  Best 
on  £v.,  Morgan's  ed.,  §  804-806.  A  receipt  so  far  as  it  is  a  mere  acknowledgment  of  pay- 
ment and  ddivery  is  always  open  to  explanation  or  contradiction  by  parol  evidence.  1 
Greenl.  Ev.,  g  8Ci5.  And  now  by  statute  in  some  of  the  United  States,  a  seal  to  a  bond  or 
other  obligation  is  only  prima  faeie  evidence  of  consideration,'  which  may  be  rebutted. 

Rebuttable  presumptions  of  law  are  such  as  may  l>e  overcome  by  evidence,  but  without 
such  evidence  prevail ;  as  the  innocence  or  sanity  of  a  person,  or  the  legitimacy  of  a  child 
bora  in  wedlock.    Best  Ev. ,  §  814. 

Presumptions  of  fact  are  those  drawn  from  the  circumstances  of  a  case  by  means  of  com- 
mon human  experience.  They  are  mere  arguments  from  facts  in  the  case,  and  should  have 
weight  as  such.  1  Greenl.  Ev.,  g  44.  For  a  full  discussion  of  presumptive  evidence 
Best  Ev.,  Morgan's  ed.,  pt  II,  Ch.  II.  and  1  Greenl.  £v.,  pt  I,  Ch.  IV. 
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to  receive  first  the  rents  of  longest  standing.  lAgtU^  or  rash^  presumptions 
have  no  weight  or  validity  at  alL  (28) 

r*872l  *'^^®  o^^^  administrated  to  the  witness  is  not  only  that  what  he  de- 
'-  ^  poses  shall  be  trae,  but  that  he  shall  also  depose  the  wJiole  truth:  so 
that  he  is  not  to  conceal  any  part  of  what  he  knows,  whether  interrogated  par- 
ticularly to  that  point  or  not.  And  all  this  evidence  'is  to  be  given  in  open 
court)  in  the  presence  of  the  parties,  their  attorneys,  the  counsel,  and  all  by- 
standers, and  before  the  judge  and  jury;  each  party  having  liberty  to  ezeept  to 
its  oompetencv,  which  exceptions  are  publiclv  stated  and  by  the  judge  are 
openly  and  publicly  allowed  or  disallowed,  in  the  face  of  the  country:  which 
must  curb  any  secret  bias  or  partiality  that  might  arise  in  his  own  breast. 
And  if,  either  in  his  directions  or  decisions,  he  misstates  the  law  by  ignorance, 
inadvertence  or  design,  the  counsel  on  either  side  may  require  him  publicly  to 
seal  a  biU  of  exe^ions;  stating  the  point  wherein  he  is  supposed  to  err:  and 
this  he  is  obliged  to  seal  by  statute  WestuL  2,  13  Edw.  J^  c.  31,  or,  if  he  refuses 
so  to  do,  the  party  may  have  a  compulsory  writ  against  him,  (o)  commanding 
him  to  seal  it,  if  the  fact  alleged  be  truly  stated:  and  if  he  returns,  that  the  fact 
is  untruly  stated,  when  the  case  is  otherwise,  an  action  will  lie  against  him  for 
making  a  false  return.  This  bill  of  exceptions  is  in  the  nature  of  an  appeal; 
examinable,  not  in  the  court  out  of  which  the  record  issues  for  the  trial  atnm 
prius,  but  in  the  next  immediate  superior  court,  upon  a  writ  of  error,  after 
judgment  given  in  the  court  below,  ^ut  a  demurrer  to  evidence  shall  be  de- 
termined by  the  court  out  of  which  the  record  is  sent.  This  happens,  where  a 
record  or  other  matter  is  produced  in  evidence,  concerning  the  legal  conse- 
quences of  which  there  arises  a  doubt  in  law:  in  which  case  the  adverse  party 
may  if  he  please  demur  to  the  whole  evidence;  which  admits  the  truth  of  every 
fact  that  has  been  alleged,  but  denies  the  sufficiency  of  them  all  in  point  of 
law  to  maintain  or  overthrow  the  issue;  {d)  which  draws  the  question  of  law 
from  the  cognizance  of  the  jury,  to  be  decided  (as  it  ought)  by  the  court.  But 
neither  these  demurrers  to  evidence,  nor  the  bill  of  exceptions,  are  at  present 
r^oTQi  so  much  *in  use  as  formerly;  since  the  more  frequent  extension  of  the 
I-  ^^^J  discretionary  powers  of  the  court  in  granting  a  new  trial,  which  is  now 
very  commonly  had  for  the  misdirection  of  the  judge  at  nisipriua  (24). 

This  open  examination  of  witnesses,  viva  voce,  in  the  presence  of  all  man- 
kind, is  much  more  conducive  to  the  clearing  up  of  truth  (e)  than  the  private 
and  secret  examination  taken  down  in  writing  before  an  officer,  or  his  clerk, 
in  the  ecclesiastical  courts,  and  all  others  that  have  borrowed  their  practice 
from  the  civil  law;  where  a  witness  may  fre<}uently  depose  that  in  private, 
which  he  will  be  ashamed  to  testify  in  a  public  ana  solemn  tribunaL  There 
an  artful  or  careless  scribe  mav  make  a  witness  speak  what  he  never  meant, 
by  dressing  up  his  depositions  m  his  own  forms  and  language;  but  he  is  here 
at  liberty  to  correct  and  explain  his  meaning,  if  misunderstood,  which  he  can 
never  do  after  a  written  deposition  is  once  taken.  Besides,  the  occasional 
questions  of  the  judge,  the  jury,  and  the  counsel,  propounded  to  the  witnesses 

(e>  Reg.  Br.  ISS.   SIiist.4S7.         (4)  Co.  Utt  79L   6Bai».101         (e)  Hale*t Hist  a  L. S54, SSS^BO. 

(88)  But  presumptions  in  themselves  so  slight  as  to  have  no  weight,  mav  be  of  import- 
ance in  coaoection  with  other  links  in  a  chain  of  evidence.  Best,  £v.,  Morgan's  ed.,  g 
820. 

(84)  To  obviate  the  hardships  which  frequently  occurred  where  parties  were  defeated  on 
trials  at  the  circuit  on  account  of  defects  in  pleadings  not  material  to  the  merits  of  the 
case,  enlarged  powers  to  permit  amendments  at  the  trial  have  been  granted  by  several  re- 
cent EngliBh  statutes,  ana  especially  bv  the  Common  Law  Procedure  act,  18S3,  and  almost 
any  defect  may  be  amended  by  leave  of  the  court,  where  the  nature  of  the  action  or  sround 
of  defense  is  not  changed,  and  the  opposite  party  not  likely  to  be  misled.  Amenaments 
are  permitted  on  such  terms  as  the  court  thinks  proper  to  impose.  In  the  United  States 
the  statutes  of  amendments  are  generally  very  broad  and  liberal,  and  permit  amendments 
for  the  furtherance  of  Justice,  in  any  stage  of  the  proceedings,  and  after  Judgment 

(2.1)  Writs  of  attaint  and  assize  are  both  abolished. 
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on  a  sudden,  will  sift  out  the  truth  much  better  than  a  formal  set  of  interroga- 
tories previously  penned  and  settled;  and  the  confronting  of  adverse  witnesses 
is  also  another  opportunity  of  obtaining  a  clear  discovery,  which  can  never  be 
had  upon  SLnj  other  method  of  trial.  Nor  is  the  presence  of  the  judge,  during 
the  examination,  a  matter  of  small  importance:  for,  besides  the  respect  and 
awe  with  which  his  presence  will  naturally  inspire  the  witness,  he  is  able,  by 
use  and  experience,  to  keep  the  evidence  from  wandering  from  the  point  in 
issue.  In  short,  by  this  method  of  examination,  and  this  only,  the  persons 
who  are  to  decide  upon  the  evidence  have  an  opportunity  of  observing  the 
quality,  age,  education,  understanding,  behaviour,  and  inclmations  of  the  wit- 
ness; in  which  points  all  persons  must  appear  alike,  when  their  depositions 
are  reduced  to  writing,  and  read  to  the  judge,  in  the  absence  of  those  who 
made  them;  and  yet  as  much  may  be  frequently  collected  from  the  manner  in 
which  the  evidence  is  delivered,  as  from  the  matter  of  *it.  These  are  r^o^^i 
a  few  of  the  advantages  attending  this,  the  English,  way  of  giving  tes-  ^  ^ 
timony,  ore  tenus.  Which  was  also  indeed  familiar  among  the  ancient 
Romans,  as  may  be  collected  from  Quintilian;  {f)  who  lays  down  very  good 
instructions  for  examining  and  cross-examining  witnesses  viva  voce.  And  this, 
or  somewhat  like  it,  was  continued  as  low  as  the  time  of  Hadrian:  {g)  but  the 
civil  law,  as  it  is  now  modelled,  rejects  all  public  examination  of  witnesses. 

As  to  such  evidence  as  the  jury  may  have  in  their  own  consciences,  by  their 
private  knowledge  of  facts,  it  was  an  ancient  doctrine,  that  this  had  as  much 
right  to  sway  their  judgment  as  the  written  or  parol  evidence  which  is  de- 
livered in  court.  And  therefore  it  hath  been  often  held,  (A)  that  though  no 
proofs  be  produced  on  either  side,  yet  the  jury  might  bring  in  a  verdict.  For 
the  oath  of  the  jurors,  to  find  according  to  their  evidence,  was  construed  {%) 
to  be,  to  do  it  according  to  the  best  of  their  own  knowledge.  This  seems  to 
have  arisen  from  the  ancient  practice  in  taking  recognitions  of  assize,  at  the 
first  introduction  of  that  remedy;  the  sheriff  being  bound  to  return  such  re- 
cognitors as  knew  the  truth  of  the  fact,  and  the  recognitors,  when  sworn, 
being  to  retire  immediately  from  the  bar,  and  bring  in  their  verdict  according 
to  their  own  personal  knowledge,  without  hearing  extrinsic  evidence  or  receiv- 
ing any  direction  from  the  judge,  {j)  And  the  same  doctrine  (when  attaints 
came  to  be  extended  to  trials  by  jury,  (25)  as  well  as  to  recognitions  of  assize) 
was  also  applied  to  the  case  of  common  jurors;  that  they  might  escape  the 
heavy  penalties  of  the  attaint,  in  case  they  could  show,  by  any  additional 
proof,  that  their  verdict  was  agreeable  to  the  truth,  though  not  according  to 
the  evidence  produced;  with  which  additional  proof  the  law  presumed  they  were 
privately  acquainted,  though  it  did  not  appear  in  *court.  But  this  doc-  po^Ki 
trine  was  again  gradually  exploded,  when  attaints  began  to  be  disused,  ^  ^ 
and  new  trials  introduced  in  their  stead.  For  it  is  quite  incompatible  with 
the  grounds  upon  which  such  new  trials  are  every  day  awarded,  viz.,  that  the 
verdict  was  given  toithout,  or  contrary  to,  evidence.  And,  therefore,  together 
with  new  trials,  the  practice  seems  to  have  been  first  introduced  {k)  which  now 
universally  obtains,  that  if  a  juror  knows  any  thing  of  the  matter  in  issue,  he 
maybe  sworn  as  a  witness,  and  give  his  evidence  publicly  in  court. 

When  the  evidence  is  gone  through  on  both  sides,  the  judge,  in  the  presence 
of  the  parties,  the  counsel,  and  all  others,  sums  up  the  whole  to  the  jur^;  omit- 
ting all  superfluous  circumstances,  observing  wherein  the  main  question  and 
principal  issue  lies,  stating  what  evidence  has  been  given  to  support  it,  with 
such  remarks  as  he  thinks  necessary  for  their  direction,  and  givmg  them  his 
opinion  in  matters  of  law  arising  upon  that  evidence. 

(/)  huHtut  Orai.  2.  6,  o.  7. 

<gp)  See  his  epistle  to  Varao,  the  legate  or  judge  ot  Onida:  **  Tu  metgU  aeire  potes,  mianta  fide$  tit  ha- 
benda  tetitbuM ;  qui,  et  euju$  digniu^tis,  et  cujtu  cuitmationit  tint ;  ei  qui  HmpUeiter  tHsi  tint,  dicertj 
uiruM  unum  eundemgue  meditatum  termonem  attuUrint,  an  cut  ea  gucB  interroffavertu  extempore  vH- 
timaiaretponderintr    ^.26.6,8. 

Ch}  Year-book,  H  Hen.  VIL  ».    Flowd.  12.    Hob.  287.    1  Lbt.  87.  (f)  Vaurh.  148, 149. 

(i)   Bract.  2. 4,  «r.  1,0.19,18.    Flat.  2, 4,  c  9,  f  2.  (k^Styl.m    1  Bid.  188. 
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The  jury,  after  the  proofs  are  suramed  up,  nnless  the  case  be  rerj  clear, 
withdraw  from  the  bar  to  consider  of  their  verdict:  and  in  order  to  avoid  in- 
temperance and  causeless  delay,  are  to  be  kept  without  meat,  drink,  fire,  or 
canale,  unless  by  permission  of  the  judge,  till  they  are  all  unanimously  agreed. 
A  method  of  accelerating  unanimity  not  wholly  unknown  in  other  constitutions 
of  Europe,  and  in  matters  of  greater  concern.  For,  by  the  golden  bull  of  the 
empire,  (/)  if,  .after  the  congress  is  opened,  the  electors  delay  the  election  of  a 
king  of  the  Romans  for  thirty  days,  they  shall  be  fed  only  with  bread  and  water 
till  the  same  is  accomplished.  But  if  our  juries  eat  or  drink  at  all,  or  have  any 
eatables  about  them,  without  consent  of  the  court,  and  before  verdict,  it  is  fin- 
able; and  if  they  do  so  at  his  charge  for  whom  they  afterwards  find,  it  will  set 
aside  the  verdict.  Also,  if  they  speak  with  either  of  the  parties  or  their  agents, 
r^a^fll  ^^^^^^^^7  *^®  gone  *from  the  bar;  or  if  they  receive  Jfny  fresh  evidence 
^  -I  in  private;  or  if  to  prevent  disputes  they  cast  lots  for  whom  they  shall 
find;  any  of  these  circumstances  will  entirely  vitiate  the  verdict.  (26)  And  it 
has  been  held,  that  if  the  jurors  do  not  agree  in  their  verdict  before  the  judges 
are  about  to  leave  the  town,  though  they  are  not  to  be  threatened  or  impris- 
oned, (m)  the  judges  are  not  bound  to  wait  for  them,  but  may  carry  them  round 
the  circuit  from  town  to  town  in  a  cart,  {n)  This  necessity  of  a  total  unanimity 
seems  to  be  peculiar  to  our  own  constitution;  (o)  or,  at  least  in  the  nembda  or 
jury  of  the  ancient  Goths,  there  was  required  (even  in  criminal  cases)  only  the 
consent  of  the  major  part;  and  in  case  of  an  equality,  the  defendant  was  held 
to  be  acquitted,  (p)  (27) 

When  they  are  all  unanimously  agreed,  the  jurv  return  back  to  the  bar;  and, 
before  they  deliver  their  verdict,  the  plaintiff  is  bound  to  appear  in  court,  by 
himself,  attorney,  or  counsel,  in  order  to  answer  the  amercement  to  which,  by 
the  old  law,  he  is  liable,  as  has  been  formerly  mentioned,  (q)  in  case  he  fails 
in  his  suit,  as  a  punishment  for  his  false  claim.  To  be  amerced^  or  a  mercie, 
is  to  be  at  the  king's  mercy  with  regard  to  the  fine  to  be  imposed;  in  miseri- 
cordia  domini  regis  pro  faUo  clamore  sua.  The  amercement  is  disused,  but 
the  form  still  continues;  and  if  the  plaintiff  does  not  appear,  no  verdict  can 
be  given,  but  the  plaintiff  is  said  to  be  nonsuit,  non  sequitur  clamorem  suum. 
Therefore  it  is  usual  for  a  plaintiff,  when  he  or  his  counsel  perceives  that  he 
has  not  given  evidence  sufficient  to  maintain  his  issue,  to  be  voluntarily  non- 
suited, or  withdraw  himself :  whereupon  the  crier  is  ordered  to  call  the  plain- 
tiff: and  if  neither  he,  nor  any  body  for  him,  appears,  he  is  nonsuited,  the 
jurors  are  discharged,  the  action  is  at  an  end,  and  the  defendant  shall  recover 
his  costs.  The  reason  of  this  practice  is,  that  a  nonsuit  is  more  eligible  for 
the  plaintiff  than  a  verdict  against  him:  for,  after  a  nonsuit,  which  is  only  a 
r*a771  ^^^^^^^>  ^®  ^^7  commence  the  same  suit  *again  for  the  same  cause  of 
■-  ^  action;  but  after  a  verdict  had,  and  judgment  consequent  thereupon, 
he  is  forever  barred  from  attacking  the  defendant  upon  the  same  ground  of 

(I)  C.  8.  (m)  M Irr.  a  4.  S  SI  («)  Lib.  Aju.  fol.  40,  pi.  1. 

to)  See  BarringtoD  on  the  Statutes,  19,  90,  tt  (p)  Stiern.  1. 1.,  a  4. 

(g)  Page  S7S.    See  also  book  TV.  979, 


(36)  That  is,  the  court  will  set  aside  the  verdict,  on  misconduct  of  this  character  being 
proven.  But  the  misconduct  must  be  made  out  by  other  evidence  than  that  of  the  Jurors 
themselves;  for  thev  will  not  be  allowed  to  testify  to  it.  Dana  v.  Tucker,  4  Johns.,  487; 
Clum  V.  Smith,  6  Hill,  660.  The  general  rule  is  that  the  evidence  of  Jurors  will  not  be  re- 
ceived to  impeach  their  verdict  Bridgewater  v.  Plymouth,  Vt  Mass.,  882;  Hann  v.  Wilson, 
28  Ind.,  296;  Rutland  v.  Hathom,  86  Ga.,  880.  8ee  this  principle  limited  in  Wright  v. 
Telegraph  Co.,  20  Iowa,  196. 

(27)  As  to  the  origin  and  history  of  Jury  trial,  see  Forsyth's  History  of  Tairl  by  Jury: 
Proffatt  on  Jury  Trial. 

It  has  been  conjectured  by  Mr.  Christian,  in  a  note  on  the  origin  of  the  requirement  of 
unanimity  in  the  jury,  that  as  in  grand  juries  and  grand  assizes  and  in  the  high  court  of 
parliament,  "less  than  twelve,  if  twelve  or  more  were  present,  could  pronounce  no  effec- 
tive verdict,  when  twelve  only  were  sworn,  they  must  have  been  unanimous." 
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oomplaint.  Bat,  in  case  the  plaintiff  appears,  the  jury  by  their  foreman  de« 
liver  in  their  verdict.  (28) 

A  verdict  vere  di^um^  is  either  privy  or  public.  A  privy  verdict  is  when 
the  judge  hath  left  or  adjonrned  the  coart:  and  the  jury,  being  agreed,  in 
order  to  be  delivered  from  their  confinement,  obtain  leave  to  give  their  ver- 
dict privily  to  the  judge  out  of  court:  (r)  which  privy  verdict  is  of  no  force, 
unless  afterwards  affirmed  by  a  public  verdict  given  openly  in  court;  wherein 
the  jury  may,  if  they  please,  vary  from  the  privy  veraict.  So  that  the  privy 
verdict  is  indeed  a  mere  nullity;  and  yet  it  is  a  dangerous  practice,  allowing 
time  for  the  parties  to  tamper  with  the  jury,  and  therefore  very  seldom  in- 
dulged. (29)  But  the  only  effectual  and  legal  verdict  is  the  public  verdict: 
in  which  they  openly  declare  to  have  found  the  issue  for  the  plaintiff,  or  for 
the  defendant;  and  if  for  the  plaintiff,  they  assess  the  damages  also  sustained 
by  the  plaintiff,  in  conse<][uence  of  the  injury  upon  which  the  action  is  brought. 

Sometimes,  if  there  arises  in  the  case  any  difficult  matter  of  law,  the  jury, 
for  the  sake  of  better  information,  and  to  avoid  the  danger  of  having  their 
verdict  attainted,  will  find  a  special  verdict;  which  is  grounded  on  the  statute 
of  Westm.  2,  13  Edw.  I,  c.  30,  §  2.  And  herein  they  state  the  naked  facts,  as 
they  find  them  to  be  proved,  and  pray  the  advice  of  the  court  thereon;  con- 
<;luaing  conditionally,  that  if  upon  the  whole  matter  the  court  should  be  of 
opinion  that  the  plaintiff  had  cause  of  action,  they  then  find  for  the  plaintiff ; 
if  otherwise,  then  for  the  defendant.  This  is  entered  at  length  on  the  record, 
and  afterwards  argued  and  determined  in  the  court  at  Westminster,  from 
whence  the  issue  came  to  be  tried. 

^Another  method  of  finding  a  species  of  special  verdict,  is  when  the  r«o'7Qi 
jury  find  a  verdict  generally  for  the  plaintift,  but  subject  nevertheless  ^  1 
to  the  opinion  of  the  judge  of  the  court  above,  on  a  special  case  (30)  stated  by 
the  counsel  on  both  sides  with  regard  to  a  matter  of  law:  which  has  this  ad- 
vantage over  a  special  verdict,  that  it  is  attended  with  much  less  expense,  and 
obtains  a  much  speedier  decision:  the  postea  (of  which  in  the  next  chapter) 
being  stayed  in  the  hands  of  the  officer  of  nisi  prittSy  till  the  question  is  deter- 
mined, and  the  verdict  is  then  entered  for  the  plaintiff  or  defendant,  as  the 
oase  may  happen.  But,  as  nothing  appears  upon  the  record  but  the  general 
verdict,  the  parties  are  precluded  hereby  from  the  benefit  of  a  writ  of  error, 
if  dissatisfied  with  the  judgment  of  the  court  or  judge  upon  the  point  of  law. 
Which  makes  it  a  thing  to  be  wished,  that  a  method  could  be  devised  of  either 
lessening  the  expense  of  special  verdicts,  or  else  of  entering  the  cause  at  leno^th 
upon  the  postea.  But  in  both  these  instances  the  jury  may,  if  they  think 
proper,  take  upon  themselves  to  determine,  at  their  own  hazard,  the  compli- 
oated  question  of  fact  and  law  ;  and,  without  either  special  verdict  or  special 
case,  may  find  a  verdict  absolutely  either  for  the  plaintiff  or  defendant,  (s) 

When  the  jury  have  delivered  in  their  verdict,  and  it  is  recorded  in  court, 
they  are  then  discharged.  And  so  ends  the  trial  by  jury ;  a  trial  which,  be- 
sides the  other  vast  advantages  which  we  have  occasionally  observed  in  its 
progress,  is  also  as  expeditious  and  cheap,  as  it  is  convenient,  equitable,  and 

(r)  If  the  judge  hath  adJounied  the  oourt  to  his  own  lodgtegi,  and  there  reoelTee  the  YwrdM,  It  !•  a 
puUie  And  not  mprivif  Terdtotw  («)  Uttb  fM. 

(28)  Under  the  English  practice  a  Judge  frequently  recommended  the  parties  to  with- 
draw a  juror  when  it  was  doubtful  if  an  action  would  lie.  This  was  done  without  costs, 
and  the  plaintiff  had  the  right  to  begin  his  suit  again.  Tidd.  Pr.,  p.  861.  In  the  several 
states  the  practice  differe  somewhat  in  regard  to  this  proceeding,  ana  the  books  of  practice 
of  the  states  must  be  consulted 

(29)  In  criminal  cases  lower  than  capital  felonies,  the  defendant  may  consent  to  have  a 
sealed  verdict  brought  in.  But  when  such  verdict  is  afterwards  actually  rendered  in  court, 
it  is  his  right  to  have  the  Jury  polled.  Whart.  Or.,  L.,  §  8198;  Reins  v.  People,  80 
II!..  266;  Stewart  v.  People,  23  Mich.,  63;  Wrififht  v.  State,  11  Ind.  569. 

(SO)  Now  in  England  a  case  may  be  submittea  to  the  oourt  on  an  agreed  statement  of 
facts,  and  with  or  without  formal  pleadings. 
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certain;  for  a  oommismon  out  of  chancery,  or  the  civil  law  courts,  for  ezamin* 
ing  witnesses  in  one  cause  will  freauently  last  as  long,  and  of  course  be  fnlf 
as  expensive,  as  the  trial  of  a  hundred  issues  at  nisi  priua:  and  yet  the  fact 
cannot  be  determined  by  such  commissioners  at  all;  no,  not  till  the  depositions' 
are  published,  and  read  at  the  hearing  of  the  cause  in  court. 
r*379l  *1^po^  these  accounts  the  trial  by  jury  ever  has  been,  and  I  trust 
^  •'  ever  will  be,  looked  upon  as  the  glory  of  the  English  law.  And  if  it 
has  so  great  an  advantage  over  others  in  regulating  civil  property,  how  much 
must  that  advantage  be  heightened,  when  it  is  applied  to  criminal  cases !  But 
this  we  must  refer  to  the  ensuing  book  of  these  Commentaries:  only  observing 
for  the  present,  that  it  is  the  most  transcendent  privilege  which  any  subject 
can  enjoy,  or  wish  for,  that  he  cannot  be  affected  either  in  his  property,  his 
liberty,  or  his  person,  but  by  the  unanimous  consent  of  twelve  of  his  neigh- 
bors  and  equals.  A  constitution,  that  I  may  venture  to  affirm  has,  under 
Providence,  secured  the  just  liberties  of  this  nation  for  a  long  succession  of 
ages.  And  therefore  a  celebrated  French  writer,  (t)  who  concludes,  that  be- 
cause Rome,  Sparta,  and  Carthage  have  lost  their  liberties,  therefore  those  of 
England  in  time  must  perish,  should  have  recollected  that  Rome,  Sparta,  and 
Carthage,  at  the  time  when  their  liberties  were  lost«  were  strangers  to  the 
trial  by  jury. 

Great  as  this  enlogium  may  seem,  it  is  no  more  than  this  admirable  constitu- 
tion, when  traced  to  its  principles,  will  be  found  in  sober  reason  to  deserve. 
The  impartial  administration  of  justice,  which  secures  both  our  persons  and 
our  properties,  is  the  great  end  of  civil  society.  But  if  that  be  entirely 
intrustea  to  the  magistracy,  a  select  body  of  men,  and  those  generally  selected 
by  the  prince  or  such  as  enjoy  the  highest  offices  in  the  state,  their  decisions^ 
in  spite  of  their  own  natural  integrity,  will  have  frequently  an  involuntary 
bias  towards  those  of  their  own  rank  and  dignity:  it  is  not  to  be  expected  from 
human  nature,  that  t/te  few  should  be  always  attentive  to  the  interests  and  good, 
of  th^  many.  On  the  other  hand,  if  the  power  of  judicature  were  placed  at 
random  in  the  hands  of  the  multitude,  their  decisions  would  be  wild  and  capri- 
cious, and  a  new  rule  of  action  would  be  every  day  established  in  our  courts. 
It  is  wisely  therefore  ordered,  that  the  principles  and  axioms  of  law,  which 
r*380l  ^^^  general  propositions,  flowing  from  abstracted  reason,  and  not  '''ac- 
^  ^  commodatea  to  times  or  to  men,  should  be  deposited  in  the  breasts  of 
the  judges,  to  be  occasionally  applied  to  such  facts  as  come  properly  ascer- 
tained before  them.  For  here  partiality  can  have  little  scope:  the  law  is  well 
known,  and  is  the  same  for  all  ranks  and  degrees;  it  follows  as  a  regular  con- 
clusion from  the  premises  of  fact  pre-established.  But  in  settling  and  adjust- 
ing a  question  of  fact,  when  intrusted  to  any  single  magistrate,  partiality  and 
injustice  have  an  ample  field  to  range  in;  either  by  boldly  asserting  that  to  be 
proved  which  is  not  so,  or  by  more  artfully  suppressing  some  circumstances,, 
stretching  and  warping  others,  and  distinguishing  away  the  remainder.  Here,, 
therefore,  a  competent  number  of  sensible  and  upright  jurymen;  chosen  by 
lot  from  among  those  of  the  middle  rank,  will  be  found  the  best  investigators 
of  truth,  and  the  surest  guardians  of  public  justice.  For  the  most  powerful 
individual  in  the  state  will  be  cautious  of  committing  any  flagrant  invasion  of 
another's  right,  when  he  knows  that  the  fact  of  his  oppression  must  be  ex- 
amined and  decided  by  twelve  indifferent  men,  not  appointed  till  the  hour  of 
trial;  and  that,  when  once  the  fact  is  ascertained,  the  law  must  of  course 
redress  it.  This,  therefore,  preserves  in  the  hands  of  the  people  that  share 
which  they  ought  to  have  in  the  administration  of  public  justice,  and  prevents 
the  encroachments  of  the  more  powerful  and  wealthy  citizens.  Every  new 
tribunal,  erected  for  the  decision  of  facts,  without  the  intervention  of  a  jury 
(whether  composed  of  justices  of  the  peace,  commissioners  of  the  revenue^ 
judges  of  a  court  of  conscience,  or  any  other  standing  magistrates),  is  a  step 

(0  Mo^tesq  8p.  L.  zl,  1 
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towards  est&bliBliing  aristooracy,  the  most  oppressive  of  absolate  goyemmeDts. 
The  feudal  system,  which,  for  the  sake  of  military  subordination,  pursued  an 
aristooratical  plan  in  all  its  arrangements  of  property,  had  been  intolerable  in 
times  of  peaoe,  had  it  not  been  wisely  counterpoised  by  that  privilege  so  uni- 
yersally  diffused  through  every  part  of  it,  the  trial  by  the  feudal  peers.  And 
in  every  country  on  the  continent,  as  the  trial  by  the  peers  has  been  gradually 
disused,  so  the  nobles  have  increased  in  power,  till  the  state  has  been  torn  to 
pieces  by  rival  factions,  and  oligarchy  in  effect  has  been  established,  though 
under  the  shadow  of  regal  government;  ^unless  where  the  miserable  r«ooii 
commons  have  taken  shelter  under  absolute  monarchy,  as  the  lighter  ■•  -■ 
evil  of  the  two.  And,  particularly,  it  is  a  circumstance  well  worthy  an  English- 
man's observation,  that  in  Sweden  the  trial  by  jury,  that  bulwark  of  northern 
liberty,  which  continued  in  its  full  vigour  so  lately  as  the  middle  of  the  last 
century,  {u)  is  now  fallen  into  disuse:  {to)  and  that  there,  though  the  regal 
power  is  in  no  country  so  closely  limited,  yet  the  liberties  of  the  commons  are 
extinguished,  and  the  government  is  degenerated  into  a  mere  aristocracy,  {x) 
It  is,  therefore,  upon  the  whole,  a  duty  which  every  man  owes  to  his  country, 
his  friends,  his  posterity  and  himself,  to  maintain  to  the  utmost  of  his  power, 
this  valuable  constitution  in  all  its  rights;  to  restore  it  to  its  ancient  dignity, 
if  at  all  impaired  by  the  different  value  of  property,  or  otherwise  deviated 
from  its  first  institution;  to  amend  it,  wherever  it  is  defective;  and,  above  all, 
to  guard  with  the  most  jiBalous  circumspection  against  the  introduction  of  new 
and  arbitrary  methods  of  trial,  which,  under  a  variety  of  plausible  pretences, 
may  in  time  imperceptibly  undermine  this  best  preservative  of  English  liberty. 
1  et,  after  all,  it  must  be  owned,  that  the  best  and  most  effectual  method  to 
preserve  and  extend  the  trial  by  jury  in  practice,  would  be  b^  endeavouring  to  re- 
move all  the  defects,  as  well  as  to  improve  the  advantages,  incident  to  this  mode 
of  inquiry.  If  justice  is  not  done  to  the  entire  satisfaction  of  the  people,  in  this 
method  of  deciding  facts,  in  spite  of  all  encomiums  and  panegyrics  on  trials  at 
the  common  law,  they  will  resort  in  search  of  that  justice  to  another  tribunal; 
though  more  dilatonr,  though  more  expensive,  though  more  arbitrary  in  its 
frame  and  constitution.  If  justice  is  not  done  to  the  crown  by  the  verdict 
of  a  jury,  the  necessities  of  the  public  revenue  will  call  for  the  erection  of 
summary  tribunals.    The  principal  defects  seem  to  be, 

1.  The  want  of  a  complete  discovery  bj  the  oath  of  the  parties.  This  each 
of  them  is  now  entitled  to  have,  by  *going  through  the  expense  and  r^ogoi 
circuity'  of  a  court  of  equity,  and  therefore  it  is  sometimes  had  by  con-  ■•  -■ 
sent,  even  in  the  courts  of  law.  How  far  such  a  mode  of  compulsive  examin- 
ation is  agreeable  to  the  rights  of  mankind,  and  ought  to  be  introduced  in  any 
country,  may  be  matter  of  curious  discussion,  but  is  foreign  to  our  present 
inquiries.  It  has  long  been  introduced  and  established  in  our  courts  of  equity, 
not  to  mention  the  civil  law  courts;  and  it  seems  the  height  of  judicial  absur- 
dity, that  in  the  same  cause  between  the  same  parties,  in  the  examination  of 
the  same  facts,  a  discovery  by  the  oatti  of  the  parties  should  be  permitted  on 
one  side  of  Westminster-hall,  and  denied  on  the  other:  or  that  the  judges  of 
one  and  the  same  court  should  be  bound  by  law  to  reject  such  a  species  of 
evidence,  if  attempted  on  a  trial  at  bai',  but,  when  sitting  the  next  day  as  a 
court  of  equity,  should  be  obliged  to  hear  such  examination  read,  and  to  found 
their  decrees  upon  it.  In  short,  within  the  same  country,  governed  by  the 
same  laws,  such  a  mode  of  inquiry  should  be  universally  admitted,  or  else  nni- 
verMlly  rejected.  (81) 

2.  A  second  defect  is  of  a  nature  somewhat  similar  to  the  first:^  the  want  of  a 
eompulsive  power  for  the  production  of  books  and  papers  belonging  to  the  par- 

(«)  S  WhltaloQk  oe  FteL  4Sr.  <«)  Mod.  Un.  Htat  zzzJU,  SS.  («)  JWtf.  17. 

(Bl)  It  Is  Stated  in  a  previous  note  that  parties  are  now  competent  and  compellable  to 
testily  to  the  merits. 
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ties.  In  the  hands  of  third  perBons  they  can  generally  be  obtained  by  role  of 
oonrt^  or  by  adding  a  clause  of  requisition  to  the  writ  of  mbpcenOy  which  is 
then  called  a  sulipama  duces  tecum.  But,  in  mercantile  transactions  especially, 
the  sight  of  the  party's  own  books  is  frequently  decisive;  as  the  day-book  of  a 
trader,  where  the  transaction  was  recently  entered,  as  really  understood  at  the 
time;  though  subsequent  events  may  tempt  him  to  give  it  a  different  colour. 
And,  as  this  evidence  may  be  finally  obtained,  and  produced  on  a  trial  at  law, 
by  the  circuitous  course  of  filing  a  bill  in  equity,  the  want  of  an  original  power 
for  the  same  purposes  in  the  courts  of  law  is  liable  to  the  same  observations  as 
were  made  on  the  preceding  article.  (32) 

r*383l  *^'  Another  want  is  that  of  power  to  examine  witnesses  abroad,  and 
■•  1  to  receive  their  depositions  in  writing,  where  the  witnesses  reside,  and 
especially  when  the  caase  of  action  arises  in  a  foreign  country.  To  which 
may  be  added  the  power  of  examining  witnesses  that  are  aged,  or  goinff 
abroad,  upon  interrogatories  de  bene  esse  ;  to  be  read  in  evidence  if  the  trial 
should  be  deferred  till  after  their  death  or  departure,  but  otherwise  to  be 
totally  suppressed.  Both  these  are  now  very  frequently  effected  by  mutual 
consent,  ii  the  parties  are  open  and  candid;  and  they  may  also  be  done  in- 
directly at  any  time,  through  the  channel  of  a  court  of  equity;  but  such  a 
practice  has  never  yet  been  directly  adopted  (y)  as  the  rule  of  a  court  of  law. 
(33)  Yet  where  the  cause  of  action  arises  in  India,  and  a  suit  is  brought 
thereupon  in  any  of  the  king's  courts  at  Westminster,  the  court  may  issue  a 
commission  to  examine  witnesses  upon  the  spot,  and  transmit  the  depositions 
to  England,  {z) 

4.  The  administration  of  justice  should  not  only  be  chaste,  but  should  not 
even  be  suspected.  A  jury  coming  from  the  neighboarhood  has  in  some  re- 
upects  a  great  advantage;  but  is  often  liable  to  strong  objections;  especially  in 
small  jurisdictions,  as  in  cities  which  are  counties  of  themselves,  and  such 
where  assizes  are  but  seldom  holden;  or  where  the  qaestion  in  dispute  has  an 
extensive  local  tendency;  where  a  cry  has  been  raised,  and  the  passions  of  the 
multitude  been  inflamed;  or  where  one  of  the  parties  is  popular,  and  the  other 
a  stranger  or  obnoxious.  It  is  true  that,  if  a  whole  county  is  interested  in  the 
question  to  be  tried,  the  trial  by  the  rule  of  law  (a)  must  be  in  some  adjoining 
county;  but,  as  there  may  be  a  strict  interest  so  minute  as  not  to  occasion  any 
bias,  so  there  may  be  the  strongest  bias  without  any  pecuniary  interest.  In 
all  these  cases,  to  summon  a  jury,  laboring  under  local  prejudices,  is  laying  a 
r*384l  ^"^^^  ^^^  their  consciences:  and,  though  *they  should  have  virtue  and 
^  -I  vigour  of  mind  sufficient  to  keep  them  upright,  the  parties  will  grow 
suspicious,  and  resort  under  various  pretences  to  another  mode  of  trial.  The 
courts  of  law  will  therefore  in  transitory  actions  very  often  change  the  venue^ 
or  county  wherein  the  cause  is  to  be  tried:  {h)  but  in  local  actions,  though 
they  sometimes  do  it  indirectly  and  by  mutual  consent,  yet,  to  effect  it  direcUy 
and  absolutely,  the  parties  are  driven  to  a  court  of  equity;  where,  upon  mak- 

(y)866iM«e7S.  (i)  Stat  18  Gea  m,  a  08.  (a)Stra.l77.  (ft)  Bee  iMff*  SM. 

(38)  By  the  present  English  rules  the  Judge  may  order  produced  under  oath  any  docu- 
ments deemed  necessary  in  the  case.  In  the  United  States,  usually,  such  documents,  not 
in  the  hands  of  a  party,  may  he  had  by  a  subpoena  duce$  tecum.  When  thev  are  under  the 
control  of  a  party,  notice  to  produce  them  at  the  trial  may  he  given,  and  If  they  are  not 
then  so  produced,  the  party  demanding  them  hmv  on  proof  of  notice,  give  parol  evidence  of 
the  contents  of  the  original  documents.    See  I  Oreenf.  Ev.,  g  659,  et  i&q, 

(88)  But  now  by  statute  1  Wm.  IV,  c.  22,  the  superior  courts  of  law  are  empowered,  up 
on  the  application  of  an^  party  to  an  action  therem,  to  order  the  examination  of  any  wit- 
nesses upon  interrog^atories,  and,  if  the  witnesses  are  out  of  the  Jurisdiction  of  the  court,  a 
commission  may  be  issued  for  the  purpose.  But  the  examination  \b  not  to  be  read  at  the 
trial,  without  the  consent  of  the  opposite  party,  unless  it  shall  appear  that  the  witness  is 
then  beyond  the  Jurisdiction  of  the  court,  or  dead,  or  unable  from  permanent  sickness  to 
attend  the  trial. 
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ing  out  a  proper  case,  it  is  done  upon  the  ground  of  being  necessary  to  a  fair, 
impartial^  ana  satisfactory  trial.  (c)(84) 

The  locality  of  trial  required  by  the  common  law  seems  a  consequence  of  the 
ancient  locality  of  jurisdiction.  All  over  the  world,  actions  transitory  follow 
the  person  of  the  defendant,  territorial  suits  must  be  discussed  in  the  territo- 
rial tribunal.  I  may  sue  a  Frenchman  here  for  a  debt  contracted  abroad;  but 
lands  lyio^  in  France  must  be  sued  for  there*  and  English  lands  must  be  sued 
for  in  the  Kingdom  of  England.  Formerly  they  were  usually  demanded  only 
in  the  court-baron  of  the  manor,  where  the  steward  could  summon  no  jurors 
but  such  as  were  the  tenants  of  the  lord.  When  the  cause  was  removed  to  the 
hundred-court  (as  seems  to  have  been  the  course  in  the  Saxon  times,)  (ef)  the 
lord  of  the  hnnared  had  a  farther  power,  to  convoke  the  inhabitants  of  differ- 
ent vills  to  form  a  jury:  observing  probably  always  to  intermix  among  them  a 
stated  number  of  tenants  of  that  manor  wherein  the  dispute  arose.  Wiicn 
afterwards  it  came  to  the  county  court,  the  great  tribunal  of  Saxon  justice, 
the  sheriff  had  wider  authority,  and  could  impanel  a  jury  from  the  men  of  his 
county  at  large:  but  was  obliged  (as  a  mark  of  the  original  locality  of  the 
cause)  to  return  a  competent  number  of  hundredors;  omitting  the  inferior 
distinction,  if  indeed  it  ever  existed.  And  when  at  length,  after  the  conquest, 
the  king's  justiciars  drew  the  cognizance  of  the  cause  from  the  ^county  r^ogri 
court,  though  they  could  have  summoned  a  jurv  from  any  part  of  the  ^  -> 
kingdom,  yet  they  chose  to  take  the  cause  as  they  found  it,  with  all  its  local 
:  appendages;  triable  by  a  stated  number  of  hundredors,  mixed  with  other  free- 
holders of  the  county.  The  restriction  as  to  hundredors  hath  gradually  worn 
away,  and  at  length  entirely  vanished;  (e)  that  of  counties  still  remains,  for 
many  beneficial  purposes:  but,  as  the  king's  courts  have  a  jurisdiction  co-exten- 
sive with  the  kingdom,  there  surely  can  be  no  impropriety  in  sometimes  depart- 
ing from  the  general  rule,  when  the  great  ends  of  justice  warrant  and  require 
an  exception. 

I  have  ventured  to  mark  tliese  defects,  that  the  just  panegyric,  which  I  have 
given  on  the  trial  by  jury,  might  appear  to  be  the  result  of  sober  reflection, 
and  not  of  enthusiasm  or  prejudice.  But  should  they,  after  all,  continue  un- 
remedied and  unsupplied,  still  (with  all  its  imperfections)  I  trust  that  this 
mode  of  decision  will  be  found  the  best  criterion,  for  investigating  the  truth 
of  facts,  that  was  ever  established  in  any  country.  (35) 

(o)  This,  Among  *  number  of  other  instanoea,  was  the  case  of  the  Issues  directed  by  the  house  of  lords 
In  tne  cauw  between  the  duke  of  Devonshire  and  the  miners  of  the  county  of  Derby,  A.  D.  ITBIL 
(d)  LL.  AiM.  GonAe.  aSL    WUk.  SOS.  (e)  See  page  880. 

(B4)  The  courts  of  law  now  have  authority  to  order  a  change  of  venue. 

(86)  So  important  has  the  right  of  trial  by  Jur^  been  regarded  in  the  United  States,  that 
not  only  the  national  constitution,  but  the  constitution  of  each  of  the  states,  contains  lim- 
itations, more  or  less  broad,  upon  the  power  of  the  legislature  to  deprive  parties  of  It  The 
iwtloDal  constitution  proTides  *'  that  in  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  and  public  trial  by  an  impartial  Jury  of  the  state  and  district  wherein  the 
cnme  shall  have  been  committed,"  and  that  "in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  twenty  dolUus,  the  ri^ht  of  trial  by  Jury  shall  be  preserved;  and 
no  fact  tried  by  jury  shall  be  otherwise  re-exammed  in  any  court  of  the  United  States  than 
aocording  to  the  rules  of  the  common  law."  Const.  U.  8.  6th  and  7th  amendments.  The 
restrictions  in  the  state  constitutions  vary  greatly,  and  they  generally  permit  parties  to 
wsire  the  right  in  civil  cases.  Some  of  them  also  allow  a  jury  of  less  number  than  twelve. 
It  is  well  settled,  however,  that  where  the  constitution  preserves  the  right  of  trial  by  jury  in 
general  terms,  it  preserves  it  for  all  those  cases  in  which  it  was  demandable  of  right  at  the 
oommon  law.  Crandall  v.  James,  6  R  I.,  144;  Dane  Co.  ▼.  Dunning,  20  Wis.,  210;  Tabor 
T.  Cook,  15  Mich.,  822;  In  re  Kemp,  16  Wis.,  859;  Byers  ▼.  Commonwealth,  42  Penn.  St.. 
80;  Haines  v.  Levin,  61  Penn.  St  412.  And  the  right  cannot  be  made  to  depend  upon  any 
condition.  Qreen  v.  Briggs,  1  Curt  C.  C,  811.  And  the  number  of  the  jury  must  he 
twelve,  and  in  criminal  cases,  at  least,  the  party  cannot  waive  the  right,  or  bind  nimself  by 
consent  to  be  tried  by  a  less  number.  Work  v.  State,  2  Ohio  St,  296;  Cancemi  t.  Ptople, 
ISN.  T.,  188;  Brown  t.  State,  8  Blackf.,  561;  Hill  ▼.  People,  16  Mich.,  861.  Some  cases 
hold  to  tlie  contraiy  of  this.  See  Tyra  v.  Commonwealth,  2  Met  (Ey.),  1;  Stale  t.  Kanf- 
man,  51  Xowi,  878;  Commonwealth  t.  Daily,  12  Cush.,  80. 
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CfHAPTER  XXIV. 
OP  JUDGMENT  AND  ITS  DTOIDENTS. 

In  the  present  chapter  we  are  to  consider  the  transactions  in  the  cause  next 
immediately  subsequent  to  arguing  the  demurrer,  or  trial  of  the  issue. 

If  the  issue  be  an  issue  of  fact;  and,  upon  trial  by  any  of  the  methods  men- 
tioned in  the  two  preceding  chapters,  it  be  found  for  either  the  plaintiff  or 
defendant,  or  specially;  or  if  the  plaintiff  makes  default,  or  is  nonsuit;  or 
whatever,  in  short,  is  done  subsequent  to  the  joining  of  issue  and  awarding  the 
trial,  it  is  entered  on  record  and  is  called  a  po8tea.  (a)  The  substance  of  which 
is,  thskt  posteay  afterwards^  the  said  plaintiff  and  defendant  appeared  by  their 
attorneys  at  the  place  of  trial;  and  a  jury,  being  sworn,  found  such  a  verdict; 
or,  that  the  plaintiff,  after  the  jury  sworn,  made  default, -and  did  not  prosecute 
his  suit;  or  as  the  case  may  happen.  This  is  added  to  the  roll,  which  is  now 
returned  to  the  court  from  whidi  it  was  sent;  and  the  history  of  the  cause^ 
from  the  time  it  was  carried  out,  is  thus  continued  by  the  j90«^ea. 

Next  follows,  BixtMy^  the  judgment  of  the  court  upon  what  has  previously 
passed;  both  the  matter  of  law  and  matter  of  fact  being  now  fully  weighed 
r*a87l  ^^^  adjusted.  Judgment  *mAj  however  for  certain  causes  be  «u»- 
L  ^^'J  vended^  or  finally  arrested:  for  it  cannot  be  entered  till  the  next  term 
after  tnal  had,  and  that  upon  notice  to  the  other  party.  So  that  if  anv  defect 
of  justice  happened  at  the  trial,  by  surprise,  inadvertence,  or  misconauct,  the 
.party  may  have  relief  in  the  court  above,  by  obtaining  a  new  trial;  or  if,  not- 
withstanding the  issue  of  fact  be  regularly  decided,  it  appears  that  the  com- 
plaint was  either  not  actionable  in  itself,  or  not  made  with  sufficient  precision 
and  accuracy,  the  party  may  supersede  it  by  arresting  or  staying  the  judgment. 

1.  Causes  of  siupending  the  judgment,  by  granting  a  new  trial  {I)  are  at 
present  wholly  exMnsic^  arising  from  matter  foreign  to,  or  dehors  the 
record.  Of  this  sort  are  want  of  notice  of  trial;  or  any  flagrant  misbehaviour 
of  the  party  prevailing  towards  the  jurv,  which  may  have  influenced  their  ver- 
dict; or  any  gross  misbehaviour  of  the  jury  among  themselves:  also  if  it 
appears  by  the  judge's  report,  certified  to  the  court,  that  the  jury  have  brought 
in  a  verdict  without  or  contrary  to  evidence,  so  that  he  is  reasonably  dissatis- 
fied therewith;  (6)  or  if  they  have  given  exorbitant  damages;  (c)  or  if  the 
judge  himself  has  misdirected  the  jury,  so  that  they  found  an  unjustifiable  ver- 
dict: for  these,  and  other  reasons  of  the  like  kind,  it  is  the  practice  of  the 
court  to  award  a  nefWy  or  second  trial.  But  if  two  juries  agree  in  the  same  or 
a  similar  verdict,  a  third  trial  is  seldom  awarded:  {d)  for  the  law  will  not 
readily  suppose,  that  the  verdict  of  any  one  subsequent  jury  can  countervail 
the  oaths  of  the  two  preceding  ones. 

The  exertion  of  these  superintendent  powers  of  the  king's  courts,  in  setting 
aside  the  verdict  of  a  jury  and  granting  a  new  trial,  on  account  of  misbehaviour 
in  the  jurors,  is  of  a  date  extremely  ancient.    There  are  instances  in  the  year- 

(a)  JLppendix  No.  II,  1 4. 

(b)  Law  of  Nisi  Priui,  808.801  (c)  Oomb.  SST.  (d)8Uod.».       Balk.  640. 

(1)  In  addition  to  the  grounds  for  a  new  trial  stated  in  the  text,  the  following  may  be 
mentioned:  The  want  of  a  proper  jury;  unavoidable  absence  of  witnesses  or  attorneys; 
conviction  of  perjury  of  a  material  witness  subsequent  to  the  trial;  discovery  of  new  and 
material  evidence,  and  erroneous  rulings  of  the  judge  in  Uie  course  of  the  trial.  Tlie 
motion  for  a  new  trial  is,  at  common  hiw,  made  to  the  trial  court,  and  its  granting  is  dis- 
cretionary; and  not  ground  of  error.  McLanahan  v.  Insurance  Co.,  1  Pet.,  170;  Chase  v. 
Davis,  7  Yt.,  476;  Brooklyn  v.  Patchen,  8  Wend.,  47.  In  criminal  cases  the  genenJ  rule 
is  that  when  the  defendant  has  been  acquitted,  no  new  trial  can  be  granted  on  the  applica- 
tion of  the  state;  but  this  is  changed  by  statute  in  some  of  the  Unitra  States. 
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books  of  the  reigns  of  Edward  m,  (e)  Henry  lY,  (/)  and  Henrj  VH,  (g)  of 
judgments  being  stayed  (even  after  a  trial  at  bar)  and  *new  venirea  r*oAo  i 
awarded,  because  the  jury  had  eat  and  drank  without  consent  of  the  I-  ^  J 
iudge,  and  because  the  plaintiff  had  privately  given  a  paper  to  a  juryman 
before  he  was  sworn.  And  upon  these  the  chief  justice  Glynn  m  1655, 
grounded  the  first  precedent  that  is  reported  in  our  books  (A)  for  granting  a 
new  trial  upon  account  of  excessive  damages  given  by  the  juqr :  apprehending, 
with  reason,  that  notorious  partiality  in  the  jurors  was  a  pnncipal  species  of 
misbehaviour.  A  few  years  before,  a  practice  took  rise  in  the  common  pleas,  (i) 
of  granting  new  trials  upon  the  mere  certificate  of  the  judge  (unfortified  by 
any  report  of  the  evidence),  that  the  verdict  had  passed  against  his  opinion; 
though  Chief -justice  Bolle  (who  allowed  of  new  trials  in  case  of  misbehaviour, 
surprise,  or  fraud,  or  if  the  verdict  was  notoriously  contrary  to  evidence)  (k) 
refused  to  adopt  that  practice  in  the  court  of  king's  bench.  And  at  that  time 
it  was  clearly  held  for  law,  (/)  that  whatever  matter  was  of  force  to  avoid  a 
verdict,  ought  to  be  returned  upon  the  postea^  and  not  merely  surmised  by  the 
oourt;  lest  posterity  should  wonder  why  a  new  venire  was  awarded,  without 
any  sufficient  reason  appearing  upon  the  record.  But  very  early  in  the  reisn 
of  Charles  the  Second  new  trials  were  granted  upon  affidavits ;  (m)  and  me 
former  strictness  of  the  courts  of  law,  in  respect  of  new  trials,  having  driven 
many  parties  into  courts  of  equity  to  be  relieved  from  oppressive  verdicts, 
they  are  now  more  liberal  in  granting  them:  the  maxim  at  present  adopted 
being  this,  that  (in  all  eases  of  moment)  where  justice  Ib  not  done  upon  one 
trial,  the  injured  party  is  entitled  to  another,  (n) 

Formerly  the  principal  remedy,  for  reversal  of  a  verdict  unduly  given,  was 
by  writ  of  attaint;  of  which  we  shall  speak  in  the  next  chapter,  and  which  is 
at  least  as  old  as  the  institution  of  the  grand  assize  by  Henry  II,  (o)  in  lieu 
of  the  Norman  trial  by  battel.  Such  a  sanction  was  probably  thought 
'''necessary,  when,  instead  of  appealing  to  Providence  for  the  decision  r«»og  -i 
of  a  dubious  right,  it  was  referred  to  the  oath  of  fallible  or  perhaps  *-  ^ 
corrupted  men.  Our  ancestors  saw  that  a  jury  might  give  an  erroneous  ver- 
dict; and  if  they  did,  that  it  ought  not  finally  to  conclude  the  <]^uestion  in  the 
first  instance:  but  the  remedy,  which  they  provided,  shows  the  ignorance  and 
ferocity  of  the  times,  and  the  simplicity  of  the  points  then  usually  litigated  in 
the  courts  of  justice.  They  supposed  that  the  law  being  told  to  the  jury  by 
the  judge,  the  proof  of  fact  must  be  always  so  clear,  that,  if  they  found  a 
wrong  verdict,  they  must  bo  willfully  and  corruptly  perjured.  Whereas  a 
juror  may  find  a  just  verdict  from  unrighteous  motives,  which  can  only  be 
known  to  the  great  Searcher  of  hearts:  and  he  may,  on  the  contrary,  find  a 
verdict  very  manifestly  wrong,  without  any  bad  motive  at  all;  from  inexperi- 
ence in  business,  incapacity,  misapprehension,  inattention  to  circumstances, 
and  a  thousand  other  innocent  causes.  But  such  a  remedy  as  this  laid  the 
injured  party  under  an  insuperable  hardship,  by  making  a  conviction  of  the 
jurors  for  perjury  the  condition  of  his  redress. 

The  judges  saw  this;  and  therefore  very  early,  even  upon  writs  of  assize, 
they  devised  a  great  variety  of  distinctions;  by  which  an  attaint  might  be 
avoided,  and  the  verdict  set  to  rights  in  a  more  temperate  and  dispassionate 
method.  (jt>)  Thus,  if  excessive  damages  were  given,  they  were  moderated  by 
the  discretion  of  the  justices,  (g)  And  if,  either  in  that,  or  in  any  other 
instance,  justice  was  not  completely  done,  through  the  error  of  either  the  judge 
or  the  recognitors,  it  was  remedied  by  cert^ate  of  assizSy  which  was  neither 
more  nor  less  than  a  second  trial  of  the  same  cause  by  the  same  jury,  (r)  And, 
in  mixed  or  personal  actions,  as  trespass  and  the  like  (wherein  no  attaint  origin- 

(<)  fH  Bdw.  m.  Si    Bra.  Abr.  tit  Mrd<<e,  17.  (/)  11  Hen.  IV,  la    Bro.  Abr.  til  MfiMft, ». 

(a}UHen.Vn.t    Bro.  Abr.  tit  twrdite,  la  0^)8^1. 46d.  (A  J&id.  288L 

(ft)  1  Sid.  888^    B&L Fraet  Bef.  810, 811.  edit  1607.         XO  Oro.  EUb.  818.    FftlxiLaH.    lBrowid.Sir. 
(«)  1  Sid.  S86.    SliST.  140.  (n^  1  dorr.  808. 

(o)  Ip9i  retffall  intOtuiioni  O^ganUr  ifumia,    Olan.  1.  8,  o.  19.  (p)  Bnot  I.  i,  fr.  1^  e.  C 

ni<tf.<r.l,0.19.|a  (r)  JMd.{.4,tr.6kC.8»|9.    F.  N.  B.  181.    SlnrtTilS. 
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ally  lay),  if  the  jury  gave  a  wrong  verdict,  the  judges  did  not  think  themselves 
warranted  thereby  to  pronounce  an  iniquitous  judgment;  hut  amended  it,  if 
r*300l  P^^^^^^^>  ^7  subsequent  inquiries  of  their  own;  and,  if  that  *could  not 
I-  -*  DC  they  referred  it  to  another  examination,  {s)  When  afterwards 
attaints,  by  several  statutes  were  more  universally  extended,  the  judges  fre- 
quently, even  for  the  misbehaviour  of  jurymen,  instead  of  prosecuting  the  writ 
of  attaint,  awarded  a  second  trial:  and  subsequent  resolutions,  for  more  than 
a  century  past,  have  so  amplified  the  benefit  of  this  remedy,  that  the  attaint 
is  now  as  obsolete  as  the  trial  by  battel  which  it  succeeded;  and  we  shall  prob- 
ably see  the  revival  of  the  one  as  soon  as  the  revival  of  the  other.  And  here 
I  cannot  but  again  admire  (t)  the  wisdom  of  suffering  time  to  brin^  to  perfec- 
tion new  remedies,  more  easy  and  beneficial  to  the  subject;  which,  by  degrees^ 
from  the  experience  and  approbation  of  the  people,  supersede  the  necessity  or 
desire  of  using  or  continuing  the  old. 

If  every  verdict  was  final  in  the  first  instance,  it  would  tend  to  destroy  this 
valuable  method  of  trial,  and  would  drive  away  all  causes  of  consequence  to  be 
decided  according  to  the  forms  of  the  imperial  law,  upon  depositions  in 
writing;  which  might  be  reviewed  in  a  course  of  appeal  Causes  of  great 
importance,  titles  to  land,  and  large  questions  of  commercial  property,  come- 
often  to  be  tried  by  a  jury,  merely  upon  the  general  issue:  where  the  facts  are 
complicated  and  intricate,  the  evidence  of  great  length  and  variety,  and  some- 
times contradicting  each  other;  and  where  the  nature  of  the  dispute  very  fre- 
quently introduces  nice  questions  and  subtilties  of  law.  Either  party  may  be 
surprised  by  a  piece  of  evidence  which  (had  he  known  of  its  production)  he 
oonld  have  explained  or  answered:  or  may  be  puzzled  by  a  legal  doubt,  which 
a  little  recollection  would  have  solved.  In  the  hurry  of  a  trial  the  ablest  judge 
may  mistake  the  law,  and  misdirect  the  jury:  he  may  not  be  able  so  to  state 
and  range  the  evidence  as  to  lay  it  clearly  before  them,  nor  to  take  off  the  art- 
ful impressions  which  have  been  made  on  their  minds  by  learned  and  experi- 
r*891 1  ^^^^  advocates.  The  jury  are  to  give  their  ^opinion  instanter ;  that 
^  -'is,  before  they  separate,  eat,  or  drink.  And  under  these  circumstances 
the  most  intelligent  and  best  intentioned  men  may  bring  in  a  verdict,  which 
they  themselves  upon  cool  deliberation  would  wish  to  reverse. 

Next  to  doing  right,  the  great  object  in  the  administration  of  public  justice 
should  be  to  give  public  satisfaction.  If  the  verdict  be  liable  to  many  objections 
and  doubts  in  the  opinion  of  his  counsel,  or  even  in  the  opinion  of  bystanders,  no 

Sarty  would  ^o  away  satisfied  unless  he  had  a  prospect  of  reviewing  it.  Such 
oubts  would  with  him  be  decisive:  he  would  arraign  the  determination  as 
manifestly  unjust;  and  abhor  a  tribunal  which  he  imagined  had  done  him  an 
injury  without  a  possibility  of  redress. 

Granting  anew  trial,  under  proper  regulations,  cures  all  these  inconveniences,, 
and  at  the  same  time  preserves  entire  and  renders  perfect  that  most  excellent 
method  of  decision,  which  is  the  glory  of  the  English  law.  A  new  trial  is  a 
rehearing  of  the  cause  before  another  jurv;  but  with  as  little  prejudice  to  either 
party,  as  if  it  had  never  been  heard  beiore.  No  advantage  is  taken  of  the 
former  verdict  on  the  one  side,  or  the  rule  of  court  for  awarding  such  second 
trial  on  the  other:  and  the  subsequent  verdict,  though  contrary  to  the  first,, 
imports  no  tittle  of  blame  upon  the  former  jury;  who,  had  they  possessed  the 
same  lights  and  advantages,  would  probably  have  altered  their  own  opinion. 
The  parties  come  bettor  informed,  the  counsel  better  prepared,  the  law  is  more 
fully  understood,  the  judge  is  more  master  of  the  subject;  and  nothing  is  now 
tried  but  the  real  ments  of  the  case. 
A  sufficient  ground  must  however  be  laid  before  the  oourt,  to  satisfy  them  that 

(•)  8ijuratart$  erraverint^  «t  JustieiarU  wtcundum  •omm  dietumfudieium  pnmmmHaverintf  /oltaa^ 
fainwnt pronuntiatUm^m;  tt  4deo  ami  non  debmtt  mnum  dieium,  ted  iUitd  em^mdare  UnetUur  per  dU^ 
UimUem  ewaminationem,   8i  auUm  dijudieaire  nMcUmi,  reeurrendum,  erit  ad  mc^nf  Judicium.    Brmet  I 
7<r.6,o.4,|t. 

(1)866  page  M6L 
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it  Is  neoesfaiy  to  Jastioe  that  the  cause  should  be  farther  considered.  If  the 
matter  be  such,  as  did  not  or  could  not  appear  to  the  judge  who  presided  aft 
niiipriusy  it  is  disclosed  to  the  court  by  c^fidavU:  if  it  arises  from  what  passed 
at  the  trial,  it  is  taken  from  the  judge's  information;  who  usually  makes  a 
special  and  minute  report  of  the  evidence.  Counsel  are  heard  on  both  sides  to 
impeach  *or  establish  the  verdict^  and  the  court  give  their  reasons  at  r^ogn  i 
large  why  a  new  examination  ought  or  ought  not  to  be  allowed.  The  *-  -' 
true  import  of  the  evidence  is  duly  weighed,  false  colours  are  taken  off,  and 
all  points  of  law  which  arose  at  the  trial  are  upon  full  deliberation  clearly  ex- 
plained and  settled. 

Nor  do  the  courts  lend  too  easy  an  ear  to  every  application  for  a  review  of 
the  former  verdict.  They  must  be  satisfied  that  tnere  are  strong  probable 
grounds  to  suppose  that  the  inerits  have  not  been  fairly  and  fully  discussed, 
and  that  the  decision  is  not  agreeable  to  the  justice  and  truth  of  the  case.  A 
new  trial  is  not  granted,  where  the  value  is  too  inconsiderable  to  merit  a  second 
examination.  It  is  not  granted  upon  nice  and  formal  objections,  which  do  not 
eo  to  the  real  merits.  It  is  not  granted  in  cases  of  stnct  right,  or  aummutn 
juB^  where  the  rigorous  exaction  of  extreme  legal  iustice  is  hardly  reconcilable 
to  conscience.  Nor  is  it  granted  where  the  scales  of  evidence  hang  nearly 
equal:  that  which  leans  against  the  former  verdict  ought  always  very  strongly 
to  preponderate. 

In  granting  such  farther  trial  (which  is  matter  of  sound  discretion)  the  court 
has  also  an  opportunity,  which  it  seldom  fails  to  improve,  of  supplying  those 
defects  in  this  mode  of  trial  which  are  stated  in  the  preceding  chapter;  by 
laying  the  party  applying  under  all  such  equitable  terms  as  his  antagonist 
shall  desire  and  mutually  offer  to  comply  with:  such  as  the  discovery  of  some 
facts  upon  oath;  the  admission  of  others  not  intended  to  be  litigated;  the  pro- 
duction of  deeds,  books  and  papers;  the  examination  of  witnesses,  infirm,  or 
going  beyond  sea;  and  the  like.  And  the  delay  and  expense  of  this  proceed- 
mg  are  so  small  and  trifling,  that  it  seldom  can  be  moved  for  to  gain  time  or 
to  gratify  humour.  The  motion  must  be  made  within  the  first  four  days  of  the 
next  succeeding  term,  within  which  term  it  is  usually  heard  and  decided.  And 
it  is  worthy  observation  how  infinitely  superior  to  all  others  the  trial  by  jury 
approves  itself,  even  in  the  very  mode  of  its  revision.  In  every  other  country 
of  Europe,  and  in  those  of  our  own  tribunals  which  conform  themselves  to 
the  ^process  of  the  civil  law,  the  parties  are  at  liberty,  whenever  they  r*oAo  i 
please,  to  appeal  from  day  to  day  and  from  court  to  court  upon  (jues-  ^  ^ 
tions  merelv  of  fact;  which  is  a  perpetual  source  of  obstinate  chicane,  delay, 
and  expensive  litigation,  (u)  With  us  no  new  trial  is  allowed,  unless  there  be 
a  manifest  mistake,  and  the  subject-matter  be  worthy  of  interposition.  The 
party  who  thinks  himself  aggrieved,  may  still,  if  he  pleases,  have  recourse  to 
his  writ  of  attaint  (2)  after  iudg^ent:  in  the  course  oi  the  trial  he  may  demur 
to  the  evidence,  or  tender  a  bill  of  exceptions.  And,  if  the  first  is  totally  laid 
aside,  and  the  other  two  very  seldom  put  in  practice,  it  is  because  long  expe- 
rience has  shown  that  a  motion  for  a  second  trial  is  the  shortest,  cheapest,  and 
most  effectual  cure  for  all  imperfections  in  the  verdict;  whether  they  arise 
from  the  mistakes  of  the  parties  themselves^  of  their  counsel  or  attorneys,  or 
even  of  the  judge  or  jury. 

8.  Arrests  of  judgment  (8)  arise  from  Inlrtiino  oanses,  appearing  upon  the 

(«)  Nov  maiij  7Cftn  ago  an  appeal  was  broaght  to  die  home  of  lords  ftom  tlie  oonrt  of  nnstlmi  la 
Sootland,  In  acause  between  Napier  and  Macfanaae.  II  was  instttnted  in  Karoh,  174S,  and  (after  maaj 
teteriooutofy  ordem  and  sentences  below,  appealed  from  and  reheard  as  far  as  the  ooarM  of  proceeding 
would  admit),  was  Anally  determloed  in  A.prll,  1749— the  question  belns  only  on  the  property  in  an  ox, 
adiudged  to  be  of  the  Talue  of  three  guineaa.  No  pique  or  spirit  ooold  haTe  made  sooh  a  cause  in  the 
if  ldng*s  bench  oroommon  pleas  hare  lasted  a  tenth  of  that  time,  or  ha^e  oost  a  twentlecii  part  of 


the 


(9  Blnee  ahdlshed. 

(8)  llie  defeats  upon  record  muit  be  such  ss  are  not  cured  by  verdict  or  hy  any  statate  d 
Jeoiyii.    Tber^leastothsdsfsctothatshsUbeeiuwdl^TMUotktlinsstatodlaiaanad. 
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face  of  the  record.  Of  this  kind  are,  firsts  where  the  declaration  varies  totally 
from  the  original  writ;  as  where  the  writ  is  in  debt  or  detinae,  and  the  plain- 
tiff declares  in  an  action  on  the  case  for  an  aasumpait:  for  the  original  writ 
oat  of  chancery  bein^  the  foundation  and  warrant  of  the  whole  proceedings  in 
the  common  pleas,  if  the  declaration  does  not  pursue  the  nature  of  the  writ, 
the  court's  authority  totally  fails.  (4)  Also,  secondly,  where  the  verdict 
materially  differs  from  the  pleadings  and  issue  thereon;  as  if,  in  an  action 
for  words,  it  is  laid  in  the  declaration  that  the  defendant  said,  "  the  plaintiff 
ia2L  bankrupt;"  and  the  verdict  find  specially  that  he  said,  "the  plaintiff  will  be 
a  bankrupt."  Or,  thirdly,  if  the  case  laid  in  the  declaration  is  not  sufficient  in 
r^Sdil  P^^^^  ^^  ^^  ^^  found  an  action  upon.  And  this  is  an  invariable  *rule 
■-  •'  with  regard  to  arrests  of  judgment  upon  matters  of  law,  *'  that  what- 
ever is  alleged  in  arrest  of  judgment  must  be  such  matter  ajs  would  upon  de- 
murrer have  been  sufficient  to  overturn  the  action  or  plea."  As  if,  on  an  action 
for  slander  in  calling  the  plaintiff  a  Jew,  the  defendant  denies  the  words,  and 
issue  is  joined  thereon;  now  if  a  verdict  he  found  for  the  plaintiff,  that  the 
words  were  actually  spoken,  whereby  the  fact  is  established,  still  the  defend- 
ant may  move  in  arrest  of  judgment,  that  to  call  a  man  a  Jew  is  not  actionable: 
and,  if  the  court  be  of  that  opinion,  the  judgment  shall  be  arrested,  and  never 
entered  for  the  plaintiff.  But  the  rule  will  not  hold  e  converso,  "that  every 
thing  that  may  be  alleged  as  cause  of  demurrer  will  be  good  in  arrest  of  judg- 
ment;" for  if  a  declaration  or  plea  omits  to  state  some  particular  circumstance, 
without  proving  of  which,  at  the  trial,  it  is  impossible  to  support  the  action  or 
defence,  this  omission  shall  be  aided  by  a  verdict.  As  if,  in  an  action  of  tres- 
pass, the  declaration  doth  not  allege  that  the  trespass  was  committed  on  any 
certain  day;  (to)  or  if  the  defendant  justifies,  by  prescribing  for  a  right  of 
common  for  his  cattle,  and  does  not  plead  that  his  cattle  were  levant  and 
e<mchant  on  the  land;  (a;) though  either  of  these  defects  might  be  good  cause  to 
demur  to  the  declaration  or  plea,  yet  if  the  adverse  party  omits  to  take  advan- 
tage of  such  omission  in  due  time,  but  takes  issue,  and  has  a  verdict  against 
him,  these  exceptions  cannot,  after  verdict,  be  moved  in  arrest  of  judgment. 
For  the  verdict  ascertains  those  facts,  which  before  from  the  inaccuracy  of  the 
pleadings  might  be  dubious;  since  the  law  will  not  suppose  that  a  jury,  under 
the  inspection  of  a  judge,  would  find  a  verdict  for  the  plaintiff  or  defendant, 
anless  he  had  proved  those  circumstances,  without  which  his  general  allegation  is 
defective,  (y)  Exceptions,  therefore,  that  are  moved  in  arrest  of  judgment,  must 
be  much  more  material  and  glaring  than  such  as  will  maintain  a  demurrer:  or, 
in  other  words,  many  inaccuracies  and  omissions,  which  would  be  fatal,  if  early 
observed,  are  cured  by  a  subsequent  verdict;  and  not  suffered,  in  the  last  sta^e 
r*^0Ji1  ^  cause,  to  unravel  the  whole  proceedings.  *But  if  the  thing  omit- 
L  ^^^J  ted  be  essential  to  the  aotion  or  defence,  as  if  the  plaintiff  does  not 
merely  state  his  title  in  a  defective  manner,  but  sets  forth  a  title  that  is  totally 
defective  in  itself,  (z)  or  if  to  an  aotion  of  debt  the  defendant  pleads  not  guUty 
instead  of  nil  debet,  (a)  these  cannot  be  cured  by  a  verdict  for  the  plaintiff  in 
the  first  case,  or  for  the  defendant  in  the  second. 

(i9)Oarth.88a  (s) Gro. Jm. 44.  (MlMod.M   ^.-2^  CiOSalk.8Mw  (a) Ora. Klii. f78L 


Rep.,  228,  n.  (1)  "When  there  is  any  defect,  imperfection,  or  omiasion  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been  a  fatal  objection  on  demurrer,  vet  if 
ttie  issue  joined  be  such  as  necessarilv  required,  on  the  trial,  proof  of  the  facts  so  defec- 
tively or  Imperfectly  stated  or  omitted,  and  without  wliich  it  is  not  to  be  presumed  that 
•itherthejudse  would  direct  the  jury  to  give,  or  the  jury  would  have  given,  the  verdict, 
toch  defect^  unperfectioa  or  omission,  is  cured  by  the  verdict  at  the  common  law."  See, 
alM,  Gould  PL.  ch.10,  §  18;  1  Chit  PL,  673.  By  15  and  16  Vict.  c.  76,  it  is  provided  that 
when  issue  has  been  Joined  on  a  demurrer  the  Judgment  shall  not  be  arrested  for  any  defect 
Hi  form  merely,  but  shall  be  given,  *'  according  to  the  very  right  of  the  cause  and  matter 
fti  law." 
(4  It  li  BO  longer  nacsMaiy  in  Bngland  to  mention  in  the  writ  any  form  of  action. 

286 


Chap.  24.]  JuoGMBNT  AND  ITS  Ikoiosnts.  895 

If,  by  the  misconduct  or  inadvertence  of  the  pleaders,  the  iMae  be  joined 
on  a  fact  totally  immaterial,  or  insufficient  to  determine  ^e  right,  so  that  the 
court  upon  the  finding  cannot  know  for  whom  judgment  ought  to  be  given;  af 
if,  in  an  action  on  the  case  in  assumpsit  against  an  executor,  he  pleads  that  he 
himself  (instead  of  the  testator)  made  no  such  promise:  (b)  or  if,  in  an  action 
of  debt  on  bond  conditioned  to  pay  money  on  or  before  a  certain  day,  the  de- 
fendant pleads  payment  on  the  day:  (c)  (which  issue,  if  found  for  the  plaintiff, 
would  be  inconclusive,  as  the  money  might  have  been  paid  be/ore;)  in  these 
cases  the  court  will  after  verdict  award  a  replectder  quod  parties  replacitent ; 
unless  it  appears  from  the  whole  record  that  nothing  material  can  possibly  be 
pleaded  in  any  shape  whatsoever,  and  then  a  repleader  would  be  fruitless,  (d) 
And,  whenever  a  repleader  is  granted,  the  pleadings  must  begin  de  novo  at 
that  stage  of  them,  whether  it  oe  the  plea,  replication,  or  rejoinder,  &c.,  where- 
in there  appears  to  have  been  the  first  defect,  or  deviation  from  the  regular 
course,  (e) 

If  judgment  is  not  by  some  of  these  means  arrested  within  the  first  four 
days  of  the  next  term  after  the  trial,  it  is  then  to  be  entered  on  the  roll  or  re- 
cord. Judgments  are  the  sentence  of  the  law,  pronounced  by  the  court  upon 
the  matter  contained  in  the  record;  and  are  or  four  sorts.  First,  where  the 
facts  are  confessed  by  the  parties,  and  the  law  determined  hj  the  court;  as  in 
case  of  judgment  upon  demurrer :  secondly,  where  the  law  is  admitted  by  the 
parties,  and  the  facts  disputed ;  as  in  case  of  judgment  on  a  verdict:  thirdly, 
where  *both  the  fact  and  the  law  arising  thereon  are  admitted  by  the  r  ^aah-i 
defendant;  which  is  the  case  of  judgments  by  confession  or  defavU:  ^  -' 
or,  lastly,  where  the  plaintiff  is  convinced  that  either  fact,  or  law,  or  both,  are 
insufficient  to  support  his  action,  and  therefore  abandons  or  withdraws  his  pro- 
secution: which  is  the  case  in  judgments  upon  a  nonsuit  or  retraxit. 

The  judgment,  though  pronounced  or  awarded  by  the  judges,  is  not  their 
determination  or  sentence,  but  the  determination  and  sentence  c^  the  law.  It  is 
the  conclusion  that  naturally  and  regularly  follows  from  the  premises  of  law 
and  fact,  which  stand  thus:  against  him  who  hath  rode  over  my  corn,  I  may 
recover  damages  by  law:  but  A  hath  rode  over  my  corn;  therefore  I  shall  re- 
cover damages  against  A.  If  the  major  proposition  be  denied,  this  is  a  demur- 
rer in  law:  if  the  minor,  it  is  then  an  issue  of  fact;  but  if  both  be  confessed 
(or  determined)  to  be  right,  the  conclusion  or  judgment  of  the  court  cannot 
but  follow.  Which  jud^ent  or  conclasion  depends  not,  therefore,  on  the 
arbitrary  caprice  of  the  judge,  but  on  the  settled  and  invariable  principles  of 
justice.  The  judgment,  in  short,  is  the  remedy  prescribed  by  law  for  the  re- 
dress of  injuries;  and  the  suit  or  action  is  the  vehicle  or  means  of  administer- 
ing it.  What  that  remedy  may  be,  is,  indeed,  the  result  of  deliberation  and 
study  to  point  out,  and  therefore  the  style  of  the  judgment  is,  not  that  it  is 
decreed  or  resolved  By  the  court,  for  then  the  judgment  might  appear  to  be 
their  own;  but  *'it  is  considered/'  consideratum  est  per  curianiy  that  the  plain- 
tiff do  recover  his  damages,  his  debt,  his  possession,  and  the  like:  which  im* 
plies  that  the  judgment  is  none  of  their  own;  but  the  act  of  law,  pronounced 
and  declared  by  the  court,  after  due  deliberation  and  inquiry. 

All  these  species  of  judgments  are  either  interlocutory  or  fined,  Interloc-^ 
utory  judgments  are  such  as  are  given  in  the  middle  of  a  cause,  upon  some 

Slea,  proceeding,  or  default,  which  is  only  intermediate,  and  does  not  finally 
etermine  or  complete  the  suit.  Of  this  nature  are  all  judgments  for  the 
plaintiff  upon  pleas  in  abatement  of  the  suit  or  action:  in*which  it  is  r^on^-i 
considered  b^  the  court  that  the  defendant  do  answer  over,  respondeat  ^  -I 
ouster;  that  is,  put  in  a  more  substantial  plea.  (/)  It  is  easy  to  observe,  that 
the  judgment  here  given  is  not  final,  but  merely  interlocutory;  for  there  are 

(MSYentr.  IM.  (•)  Btra.  OM.  (<0  1  Burr.  SOI, 

SiBMjm.4tB,    SftUcMt.  (/)  S SMUid.  80. 
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Afterwards  farther  proceedings  to  be  had,  when  the  defendant  hath  put  in  a 
better  answer. 

Bat  the  interlocutory  judgments  most  usually  spoken  of  are  those  incomplete 
judgments,  whereby  the  right  of  the  plaintiff  is  indeed  established,  but  the  qiMs^ 
turn  of  damages  sustained  by  him  is  not  ascertained:  which  is  a  matter  that  can- 
not bo  done  without  the  intervention  of  a  jury.  As  by  the  old  Gothic  con- 
stitution the  cause  was  not  completely  finished  till  the  nembda  or  jurors  were 
called  in  "ad execiUionem  decretorumjudiciiy  ad  (Bstimationem^ preiiiy  damni^ 
lucriy^^  <tc  {ff)  This  can  only  happen  where  the  plaintiff  recovers;  for,  when 
judgment  is  given  for  the  defendant,  it  is  always  complete  as  well  as  final. 
And  this  happens,  in  the  first  place,  where  the  defendant  suffers  judgment  to 
go  against  him  by  default,  or  nihil  dicit;  as  if  he  puts  in  no  plea  at  all  to  the 
plain tiff^s  declaration:  by  confession  or  cognovit  oo^eon^m,  where  he  acknow- 
ledges the  plaintiff's  demand  to  be  just:  or  by  no7i  sum  in/brmahiSy  when  the  de- 
fendant's attorney  declares  he  has  no  instructions  to  say  any  thing  in  answer  to 
the  plaintiff,  or  in  defence  of  his  client;  which  is  a  species  of  judgment  by  default. 
If  tnese,  or  any  of  them,  happen  in  actions  where  the  specific  thing  sued  for  is 
recovered,  as  in  actions  of  debt  for  a  sum  certain,  the  judgment  is  absolutely 
complete.  And  therefore  it  is  very  usual,  in  order  to  strengthen  a  creditor's 
security,  for  the  debtor  to  execute  a  warrant  of  attorney  to  some  attorney 
named  by  the  creditor,  empowering  him  to  confess  a  juagment  by  either  of 
the  ways  just  now  mentioned  (by  nihil  dicit^  cognovit  actionem^  or  non  sum  in^ 
^ormatus)  in  an  action  of  debt  to  be  brought  by  the  creditor  against  the  debt- 
or for  the  specific  sum  due:  which  judgment,  when  confessed,  is  absolutely 
complete  ana  binding;  provided  the  same  ^as  is  also  required  in  all  other  judg- 
ments) be  regularly  docquetted,  that  is,  abstracted  and  entered  in  a  dook, 
pogo  1  ^according  to  the  directions  of  statute  4  and  d  W.  and  M.  c.  20.  But 
^  ^  where  damages  are  to  be  recovered,  a  jury  must  be  called  in  to  assess 
them,  unless  the  defendant,  to  save  charges,  will  confess  the  whole  damages 
laid  in  the  declaration:  otherwise  the  entry  of  the  judgment  is,  ^Hhat  the  plain- 
tiff ought  to  recover  his  damages  ( indefinitely),  but  because  the  court  know 
not  what  damages  the  said  plaintiff  hath  sustained,  therefore  the  sheriff  is  com- 
manded, that  by  the  oaths  of  twelve  honest  and  lawful  men  he  inquire  into  the 
said  damages,  and  return  such  inquisition  into  court."  This  process  is  called 
a  writ  of  inquiry;  in  the  execution  of  which  the  sheriff  sits  as  judge,  and  tries 
by  a  jury,  subject  to  nearly  the  same  law  and  conditions  as  the  trial  by  jury 
at  nisi  priuSj  what  damages  the  plaintiff  hath  really  sustained;  and  when  their 
verdict  is  given,  which  must  assess  some  damages,  the  sheriff  returns  the  inqui- 
sition, which  is  entered  upon  the  roll  in  manner  of  &po8tea;  and  thereupon  it 
is  considered  that  the  plaintiff  do  recover  the  exact  sum  of  the  damages  so  as- 
sessed. In  like  manner,  when  a  demurrer  is  determined  for  the  plaintiff  upon 
an  action  wherein  damages  are  recovered,  the  judgment  is  also  incomplete,  with- 
out the  aid  of  a  writ  of  inquiry.  (5) 

Final  judgments  are  such  as  at  once  put  an  end  to  the  action,  by  declaring 
that  the  plaintiff  has  either  entitled  himself,  or  has  not,  to  recover  the  remedy 
he  sues  for.  In  which  case,  if  judgment  be  for  the  plaintiff,  it  is  also  consid- 
ered that  the  defendant  be  either  amerced,  for  his  wilful  delay  of  justice  in 
not  immediately  obeying  the  king's  writ  by  rendering  the  plaintiff  his  due;  (A) 
or  be  taken  up,  capiatur^  till  he  pays  a  fine  to  the  king  for  the  public  misde- 
meanor which  is  coupled  with  the  private  injury,  in  all  cases  of  force,  (i)  of 

(a)  Stiernlioolc,  <U  /Mr*  Ooth^lX  c  4.  (it)  8  Rep.  40»  61. 

(0  8  Bap.  fiS.    11  Be|».  4S.    6  Mod.  885.    See  Append.  No.%  1 4. 

(6)  The  common  American  pnusdce  is  to  giant  the  defendant  permission  to  plead  on  lenns* 
when  his  demurrer  is  overruled. 

When  damages  are  to  be  awarded,  and  the  case  is  one  for  mere  computation  on  a  basis 
which  is  determined  by  the  pleadings,  this  computation  is  now  commonly  made  l^  an  of- 
lloer  of  Uie  court,  and  Uie  writ  of  inquiry  is  dispensed  with. 
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falsehood  in  denying  his  own  deed,  (k)  or  nnjustly  claiming  property  in  replerin, 
or  of  oontempt  by  diaobeyinff  the  oommand  of  the  king's  writ  or  the  ezpraaa 
prohibition  of  any  statute,  (t)  Bat  now  in  case  of  trespass,  ejectment,  assault^ 
and  false  imprisonment,  it  is  provided  by  the  statute  5  and  6  W.  and  M.,  a 
18,  that  no  writ  of  capias  shall  issue  for  this  fine,  nor  any  fine  be  paid;  but  the 

Slaintiff  shall  pay  6«.  Sd.  to  the  proper  officer,  and  be  allowed  it  against  the 
efendant  among  his  other  costs.    And,  therefore,  upon  such  judgments  in 

.  the  common  pleas,  they  used  to  enter  that  the  fine  was  remitted  and  now  in 
both  courts  they  take  no  notice  of  any  fine  or  eapia$  at  all.  {m)  *But  r«o  aai 
if  judgment  be  for  the  defendant,  then,  in  case  of  fraud  ana  deceit  to  *-  •< 
the  court,  or  malicious  or  vexatious  suits,  the  plaintiff  may  also  be  fined;  (n) 
but  in  most  cases  it  is  only  considered  that  he  and  his  pledges  of  prosecuting 
be  (nominally)  amerced  for  his  false  claim,  pro  f also  clamore  sko,  and  that  the 
defendant  may  go  thereof  without  a  day,  ecU  inde  sine  die,  that  is,  without 
any  farther  continuance  or  adjournment;  the  king's  writ  commanding  his 
attendance,  being  now  fully  satisfied,  and  his  innocence  publicly  cleared,  (o) 
Thus  much  for  judgments;  to  which  costs  are  a  necessary  appendage;  it 
being  now  as  well  the  maxim  of  ours  as  of  the  civil  law,  that  ^^victus  victori 
in  sxpensis  eofidemnandus  esti*^  {p)  though  the  common  law  did  not  profess- 
edly allow  any,  the  amercement  of  the  vanquished  party  being  his  only  pun- 
ishment. The  first  statute  which  gave  costs  eo  nomine^  to  the  defendant  in  a 
real  action  was  the  statute  of  Gloucester,  6  Bdw.  I,  o.  1,  as  did  the  statute  of 
Marlbridge,  52  Hen.  Ill,  c.  6,  to  the  defendant  in  one  particular  case,  relative 
to  wardship  in  chivalry :  though  in  reality  costs  were  considered  and  included  in 
the  g[iuirUum  of  damages,  in  such  actions  where  damages  are  given;  and,  even 
now,  costs  for  the  plaintiff  are  always  entered  on  the  roll  as  increase  of  dam- 
ages by  the  court,  (q)  But,  because  those  damages  were  frequently  inadequate 
to  the  plaintiff's  expenses,  the  statute  of  Gloucester  orders  costs  to  be  also 
added;  and  farther  directs,  that  the  same  rule  shall  hold  place  in  all  cases 
where  the  party  is  to  recover  dania<^es.  And,  therefore,  in  such  actions  where 
no  damages  were  then  recoverable  (as  in  quare  impedit^  in  which  damages 

■  were  not  given  till  the  statute  of  Westm.  2,  13  Edw.  I),  no  costs  are  now 
allowed;  (r)  unless  they  have  been  expressly  given  by  some  subsequent  statute. 
The  statute  3  Hen.  VII,  c.  10,  was  the  first  which  allowed  any  costs  on  a  writ 
of  error.  But  no  costs  were  allowed  the  defendant  in  any  shape,  till  the 
statutes  23  Hen.  YIII,  c.  15,  4  Jac.  I,  a  3,  8  and  9  Wm.  Ill,  c.  11,  4  and  5 
Ann.  a  16,  which  very  equitably  gave  the  defendant,  if  he  prevailed,  the  same 
costs  as  the  plaintiff  would  have  had,  in  case  he  had  recovered.  These  costs 
on  both  sides  are  taxed  and  moderated  by  the  prothonotary,  or  other  proper 
officer  of  the  court 

*The  king  (and  any  person  suing  to  his  use)  {s)  shall  neither  pay  nor  t^^qqi 
receive  costs;  for  besides  that  he  is  not  included  under  the  general  ^  ^ 
words  of  these  statutes,  as  it  is  his  prerogative  not  to  pay  them  to  a  subject, 
so  it  is  beneath  his  dignity  to  receive  them.  (6)  And  it  seems  reasonable  to 
suppose,  that  the  queen-consort  participates  of  the  same  privilege;  for  in 
actions  brought  by  her,  she  was  not  at  the  common  law  obliged  to  find  pledges 
of  prosecution,  nor  could  be  amerced  in  case  there  was  judgment  against  her. 
(t)  In  two  other  cases  an  exemption  also  lies  from  paying  costs.  Executors 
and  administrators,  when  suing  in  the  right  of  the  deceased,  shall  pay  none; 
(tt)  for  the  statute  28  Hen.  VlII,  c.  15,  doth  not  give  costs  to  defendants, 
unless  where  the  action  supposeth  the  contract  to  be  made  with,  or  the  wrong 

rOir.ir.&UL    OaUttin.    SB0P.6O.    1  lUdL  Abr.  210.    UU.  Kntr.  879,  a  B.  Hill.  4  Ann.  rof.  480. 
n)8Bep.60L         (»)aalk.64.    Canh.  880.  (n)  8  Rep.  M,  60.  (o)  Appendix,  No.  ULI^ 

I)  CM.  a,  1.  IS.  («)  Appeildlz,  No.  n,  1 4.  (r)  10  Rep.  116.  («)  Stat.  84  HenTviII,  c.  8. 

^r.N.i.iiM.    Cte.  lis.  iflTCt*)  Oro.  Jac  888.    1  Ventr.  8«, 

(9)  In  dvil  cases  the  rule  is  dow  otherwise. 
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to  be  done  to,  the  plaintiff  himBelf.  (7)  And  panpers,  that  ifl»  Buch  as  will 
■wear  themselyes  not  worth  five  poondsy  are,  by  statute  11  Hen.  VJLl,  o.  12,  to 
haye  original  writs  and  subpoenas  grajtia^  and  counsel  and  attorney  assigned 
them  without  fee;  and  are  excused  from  paying  costs,  when  plaintiffs,  by  the 
statute  23  Hen.  YHI,  a  15,  but  shall  suffer  other  punishment  at  the  discretion  of 
the  judges.  And  it  was  formerly  usual  to  give  such  paupers,  if  nonsuited,  their 
election  either  to  be  whipped  or  pay  the  costs:  (t^)  though  that  practice  is  now 
disused*  (a;)  It  seems,  however,  agreed  that  a  pauper  may  recover  costs,  though 
he  pays  none;  (8)  for  the  counsel  and  clerks  are  bound  to  give  the  labour  to  Aim, 
but  not  to  his  antagonist,  {y)  To  prevent  also  trifling  and  malicious  actions, 
for  words,  for  assault  and  battery,  and  for  trespass,  it  is  enacted  by  statutes 
48  Eliz.  c.  6,  21  Jac.  I,  c.  16,  and  22  and  23  Car.  II,  c.  9,  §  136,  that,  where  the 
jury  who  try  any  of  these  actions  shall  give  less  damages  than  40^.,  the  plain- 
tiff shall  be  allowed  no  more  costs  than  &maees,  unless  the  judge  before  whom 
the  cause  is  tried  shall  certify  under  his  hand,  on  the  back  of  the  record,  that 
an  actual  battery  (and  not  an  assault  only)  was  proved,  or  that  in  trespass  the 
freehold  or  title  of  the  land  came  chiefly  in  question.     Also,  by  statutes  4  and 

r*40ll  ^  ^'  ^^^  ^*  *^'  ^^'  ^^^  ^  ^^^  ^  Wm.  Ill,  c.  11,  if  the  trespass  were 
^  ^  committed  in  hunting  or  sporting  by  an  inferior  tradesman,  or  if  it  ap- 
pear to  be  wilfully  and  maliciously  committed,  the  plaintiff  shall  have  full 
costs,  (z)  though  his  damages,  as  assessed  by  the  jury,  amount  to  less  than  40«. 
Alter  judgment  is  entered,  execution  will  immediately  follow,  unless  the 
party  condemned  thinks  himself  unjustly  aggrieved  by  any  of  these  proceed- 
ings, and  then  he  has  his  remedy  to  reverse  them  by  several  writs  in  the  nature 
of  appeals,  which  we  shall  consider  in  the  succeeding  chapter. 


CHAPTER  XXV. 
OF  PROCEEDINGS  IN  THE  NATURE  OF  APPEALS. 

Procbbdinqs  in  the  nature  of  appeals  from  the  proceedings  of  the  king's 
conns  of  law,  are  of  various  kinds:  according  to  the  subject-matter  in  which 
they  are  concerned.     They  are  principally  four. 

1.  A  writ  of  attaint:  (1)  which  lieth  to  inquire  whether  a  jury  of  twelve 
men  gave  a  false  verdict;  (a)  that  so  the  iudgment  following  thereupon  may 
be  reversed:  and  this  must  .be  brought  m  the  lifetime  of  him  for  whom  the 
verdict  was  given ;  and  of  two  at  least  of  the  jurors  who  gave  it.  This  lay, 
at  the  common  law,  only  upon  writs  of  aaeize;  and  seems  to  have  been  coeval 
with  that  institution  by  King  Henry  II,  at  the  instance  of  his  chief -justice, 
Gianvil:  being  probably  meant  as  a  check  upon  the  vast  power  then  reposed 
in  the  recognitors  of  assize,  of  finding  a  verdict  according  to  their  own  per- 
sonal knowledge,  without  the  examination  of  witnesses.  And  even  here  it  ex- 
tended no  farther  than  to  such  instances,  where  the  issue  was  joined  upon  the 
very  point  of  assize  (the  heirship,  disseisin,  <fec.),  and  not  on  any  collateral 
matter;  as  villenage,  bastardy,  or  any  other  disputed  fact.     In  these  cases  the 

(w)  1  Bid.  861.    7  Mod.  114.  (x)  Salk.  608.  (y)  1  Eq.  Ca.  Abr.  ISL 

(s)  See  pages  214,  816w  (a)  Finch,  L.  484. 

(7)  The  statute  8  and  4  Wm.  IV,  c.  42,  gives  costs  against  executors  suing  in  the  right  of 
their  testator,  in  all  cases  in  which  they  would  be  liable  to  costs  if  suing  in  their  own  ri|plit» 
unless  the  court  or  Judffe  otherwise  orders.  As  to  the  law  in  America,  see  8  Btdl  en 
Wills.  295;  Bostwick  v.  Brown,  16  Hun,  808. 

(8)  Costs  in  such  cases  are  given  only  when  ordered  by  the  court 
(1)  l^ow  abolished. 
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assize  was  said  to  be  turned  into  an  inquest  or  niry  (assisa  vertitur  in  juror 
tunC)^  or  that  the  assize  should  be  taken  in  moaum  juratce  et  non  in  modum 
assises;  that  is,  that  the  issue  should  be  tried  by  a  common  jury  or  inquest, 
and  not  by  recognitors  of  assize:  (b)  and  then  I  apprehend  that  no  attaint  lay 
against  the  inquest  or  jury  that  determined  such  collateral  issue,  (c)  Neither 
do  I  find  any  mention  made  by  our  ancient  writers,  of  such  a  process  obtain- 
ing after  the  trial  by  inquest  or  jury,  in  the  old  Norman  or  feudal  actions 
^prosecuted  by  writ  of  entrt/.  Nor  did  any  attaint  lie  in  trespass,  r*403l 
eMt,  or  other  action  personal,  by  the  old  common  law:  because  those  ^  ^ 
were  always  determined  by  common  inquests  or  juries,  {d)  At  length  the 
statute  of  Westm.  1,  3  Ed w.  I,  c.  38,  allowed  an  attaint  to  be  sued  upon  m- 
auestSf  as  well  as  assizesy  which  were  taken  upon  any  plea  of  land  or  of  free- 
%old.  But  this  was  at  the  king's  discretion,  and  is  so  understood  by  the  author 
of  Fleta,  (e)  a  writer  contemporary  with  the  statute;  though  Sir  Edward  Coke 
If)  seems  to  hold  a  different  opmion.  Other  subsequent  statutes  (g)  intro- 
duced the  same  remedy  in  all  pleas  of  trespassy  and  the  statute  34  Edw.  Ill,  c. 
7,  extended  it  to  cUl  pleas  whatsoever,  personal  as  well  as  real;  except  only  the 
writ  of  right  in  such  cases  where  the  mise  or  issue  is  joined  on  the  77i€re  righty 
and  not  on  any  collateral  question.  For  though  the  attaint  seems  to  have  been 
generally  allowed  in  the  reign  of  Henry  the  Second  (A),  at  the  first  introduc- 
tion of  the  grand  assize  (which  at  that  time  might  consist  of  only  twelve  recog- 
nitors, in  case  they  were  all  unanimous),  yet  subsequent  authorities  have 
holden,  that  no  attaint  lies  on  a  false  verdict  given  upon  the  mere  right,  either 
at  common  law  or  by  statute;  because  that  is  determined  by  the  grand  assize, 
appealed  to  by  the  party  himself,  and  now  consisting  of  sixteen  jurors,  (t) 

The  jury  who  are  to  try  this  false  verdict  must  be  twenty-four,  and  are 
called  the  grand  jury;  for  the  law  wills  not  that  the  oath  of  one  jury  of  twelve 
should  be  attainted  or  set  aside  by  an  equal  number,  nor  by  less  indeed  than 
double  the  former,  {k)  If  the  matter  in  dispute  be  of  forty  pounds  value  in 
personals,  or  of  forty  shillings  a  year  in  lands  and  tenements,  then,  by  statute 
15  Hen.  VI,  c.  5,  each  grand  juror  must  have  freehold  to  the  annual  value  of 
twenty  pounds.  And  he  that  brings  the  attaint  can  give  no  other  evidence 
to  the  grand  jury  than  what  was  originally  given  to  the  petit.  For,  as  their 
verdict  is  now  trying,  and  the  question  is,  whether  or  no  they  did  right  upon 
the  evidence  that  appeared  to  them,  the  law  adjudged  it  the  highest  sibsurdity 
to  produce  any  subsequent  proof  upon  such  trial,  and  to  *condemn  the  r*^/)^-! 
prior  jurisdiction  for  not  believing  evidence  which  they  never  knew.  *-  -' 
But  those  against  whom  it  is  brought  are  allowed,  in  affirmance  of  the  first 
verdict,  to  produce  new  matter:  (Z)  because  the  petit  jury  may  have  formed 
their  verdict  upon  evidence  of  their  own  knowledge,  which  never  appeared  in 
court.  If  the  grand  jury  found  the  verdict  a  false  one,  the  judgment  by  the 
common  law  was,  that  the  jurors  should  lose  their  liheram  legem  and  become 
forever  infamous;  should  forfeit  their  goods  and  the  profits  of  their  lands; 
should  themselves  be  imprisoned,  and  their  wives  and  children  thrown  out  of 
doors;  should  have  their  houses  razed,  their  trees  extirpated,  and  their 
meadows  ploughed;  and  that  the  plaintiff  should  be  restored  to  all  that  he 
lost  by  reason  of  the  unjust  verdict.  But  as  the  severity  of  this  punishment 
had  its  usual  effect,  in  preventing  the  law  from  being  executed,  therefore  by 
the  statute  11  Hen.  VII,  c.  24,  revived  by  23  Hen.  VlII,  c.  3,  and  made  per- 
petual by  13  Eliz.  c.  25,  an  attaint  is  allowed  to  be  brought  after  the  death  of 
the  party,  and  a  more  moderate  punishment  was  inflicted  upon  attainted 
jurors;  viz.,  perpetual  infamy,  and,  if  the  cause  of  action  were  above  40/. 

(ft)Br»etl.4,<r.l,o.84,|fSiS.^;  <r.8.al7;  fr.  6,  a  4,  SI  1,  2.     Flet.  I.  B,  o.  82,  S  &     Go.  Bntr.  61,  b. 
Booth  SIS  (c)  Bract,  c.  4,  tr.l,  c.  84.  §8.     Flet.  ibid. 

Y«ar-book,  88  Edw.  ni,  15, 17.    ilM.pl.  15.    Flet.5,S9J6.    (e)  L.  5,  a  88, 1!  8^  16.    m  8  Inst.  ISO.  887. 
Stat  1  Edw.  ni,  St.  1,  c.  6.    5  Edw.  Ill,  o.  7.    88  Edw.  Ill,  c  &  (^)  See  paee  889. 

Bract.  I.  4,  fr.  6,  c.  4,  S  8.   Flet.  5,  88,  7.   Britt  848  h.   Year-book,  18  Hen.  VL   6  Bro.  Abr.  tit.  aUaini^ 
V    1  Bon.  Abr.  889. 
(|lr)Bract.i.4,tr.6k0.4,S8.    Flat  L  6,  e.  88,  i  7.  (Z)  Finch,  L.  480. 
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Talae^  a  forfeiture  of  20L  apiece  by  the  jarors,  or,  if  under  40/.,  then  5l  apieoe: 
to  be  divided  between  the  king  and  the  party  injured.  So  that  a  man  may 
now  brinjy;  an  attaint  either  upon  the  statute  or  at  common  law,  at  his  election; 
(m)  and  m  both  of  them  may  reverse  the  former  judgment.  But  the  practice 
of  setting  aside  verdicts  upon  motion,  and  grantmg  neu)  triaUy  has  so  super- 
seded the  use  of  both  sorts  of  attaints,  that  ihave  oDserved  very  few  instances 
of  an  attaint  in  our  books,  later  than  the  sixteenth  century,  (n)  By  the  old 
Oothic  constitution,  indeed,  no  certificate  of  a  judge  was  allowed,  in  matters 
of  evidence,  to  countervail  the  oath  of  the  jury;  but  their  verdict,  however 
erroneous,  was  absolutely  final  and  conclusive.  Yet  there  was  a  proceeding 
from  whence  our  attaint  may  be  derived.  If,  upon  a  lawful  trial  before  a  su- 
r*405 1  P®"^'  *tribunal,  the  jury  were  found  to  have  given  a  false  verdict,  they 
^         J  were  fined,  and  rendered  infamous  for  the  future,  (o) 

IL  The  writ  of  deceit,  or  action  on  th^  case  in  nature  of  it,  may  be  brought 
in  the  court  of  common  pleas,  to  reverse  a  judgment  there  had  by  fraud  or 
collusion  in  a  real  action,  wherebv  lands  and  tenements  have  been  recovered 
to  the  prejudice  of  him  that  hath  right.  (2)  But  of  this  enough  hath  been 
observed  in  a  former  chapter,  (p) 

IIL  An  audita  querela  is  where  a  defendant  against  whom  jadgment  is  re- 
covered,  and  who  is  therefore  in  danger  of  execution,  or  perhaps  actually  in 
execution,  maybe  relieved  upon  good  matter  of  discharge,  which  has  happened 
since  the  judgment;  as  if  the  plaintiff  hath  given  him  a  general  release;  or  if 
the  defendant  hath  paid  the  debt  to  the  plaintiff,  without  procuring  satisfac- 
tion to  be  entered  on  the  record.  In  these  and  the  like  cases,  wherein  the  de- 
fendant hath  good  matter  to  plead,  but  hath  had  no  opportunity  of  pleading 
it  (either  at  the  beginning  of  the  suit,  or  puis  darrein  continuance,  which,  as 
was  shown  in  a  former  chapter,  {q)  must  always  be  before  judgment),  and 
audita  querela  lies,  in  the  nature  of  a  bill  in  equity,  to  be  relieved  against  the 
oppression  of  the  plaintiff.  It  is  a  writ  directed  to  the  court,  statins^  that  the 
complaint  of  the  defendant  hath  been  heard,  audita  querela  defendentis,  and 
then,  setting  out  the  matter  of  the  complaint,  it  at  length  enjoins  the  court  to 
call  the  parties  before  them,  and  having  heard  their  allegations  and  proofs,  to 
cause  justice  to  be  done  between  them,  (r)  It  also  lies  for  bail,  when  judg- 
ment is  obtained  against  them  by  scire  facias  to  answer  the  debt  of  their  prin- 
cipal, and  it  happens  afterwards  that  the  original  judgment  against  their 
principal  is  reversed:  for  here  the  bail,  after  judgment  had  against  them,  have 
no  opportunity  to  plead  this  special  matter,  and  therefore  they  shall  have  re- 
dress by  audita  quereUi;  («)  which  is  a  writ  of  a  most  remedial  nature,  and 
r  ^ACkAX  seems  to  have  been  invented,  lest  in  any  case  there  should  *be  an  op- 
■-  -I  pressive  defect  of  justice,  where  a  party  who  hath  a  good  defence  is 
too  late  to  make  it  in  the  ordinary  forms  of  law.  But  the  indulgence  now 
shown  by  the  courts  in  granting  a  summary  relief  upon  motion,  in  cases  of 
such  evident  oppression,  {()  has  almost  rendered  useless  the  writ  of  audita  que' 
rela,  and  driven  it  quite  out  of  practice.  (3) 

IV.  But,  fourthly,  the  principal  method  of  redress  for  erroneous  judgments 
in  the  king's  courts  of  record,  is  by  tcrit  of  error  to  some  superior  court  of 
appeal. 

A  writ  of  error  (u)  lies  for  some  supposed  mbtake  in  the  proceedings  of  a 

(m)  8  Inst  164.  (n)  Cro.  Ells.  800.   Oro.  Jac  00. 

(p)  **  Si  tamen  evidentl  argumento  faltum  iur<u§€  convlngantur  {id  quod  MupertuMiudieium  oognomtm 

tbef)  mulctantur  in  bonis,  de  ocbUto  perfun  tt  intettabile:**    Stienm.  d€jwre  Ooik,  1. 1,  o.  4. 

(p)  See.  page  105.  («)  See  pi^e  811  (r)  nnch,  L.  488.    F.  N.  B.  Iftl. 

<#)  1  BoO.br.  806.  (t)  Loi^  B^jrm.  488.  (u)  Appendix,  No.  m,  f  6. 


(3)  Now  abolished. 

(8)  If  the  defendant  is  clearly  entitled  to  relief  the  court  will  grant  it  on  new  trial,  with- 
out foichig  him  to  vaaudita  qusrstai  Lister  ▼.  Mundell,  1  B.  A  P.,  437;  hut  if  the  case  Hi 
douMol,  tiie  defendant  will  be  left  to  his  writ,  that  the  plaintiff  may  demur  or  bring  error 
Bymonds  ▼.  Blake,  2  Cr.  M.  &  R.,  416. 
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court  of  record;  for  to  amend  errors  in  a  base  court,  not  of  record,  a  writ  of 
fahe  judgment  lies,  (v)  The  writ  of  error  only  lies  upon  matter  of  law  arising 
upon  the  face  of  the  proceedings;  so  that  no  evidence  is  required  to  substan- 
tiate or  support  it:  there  being  no  method  of  reversing  an  error  in  the  deter- 
mination of  fctcU^  but  by  an  attaint,  or  a  new  trial,  to  correct  the  mistakes  of 
the  former  verdict  (4) 

Formerly,  the  suitors  were  much  perplexed  by  writs  of  error  brought  upon 
yery  slight  and  trivial  grounds,  as  mis-spellings  and  other  mistakes  of  the 
derksy  all  which  might  be  amended  at  the  common  law,  while  all  the  proceed- 
ings were  in  paper;  iu>)  for  they  were  then  considered  as  only  in  jleriy  and 
therefore  subject  to  the  control  of  the  courts.  But,  when  once  the  record  was 
made  up,  it  waa  formerly  held,  that  by  the  common  law  no  amendment  could 
be  permitted,  unless  within  the  very  term  in  which  the  judicial  act  so  recorded 
was  done:  for  during  the  term  the  record  is  in  the  breast  of  the  court;  but 
afterwards  it  admitted  of  no  alteration. (a;)  But  now  the  courts  are  become 
more  liberal;  and,  where  justice  requires  it,  will  allow  of  amendments  at  any 
time  while  the  suit  is  depending,  notwithstanding  the  record  be  made  up,  and 
the  term  be  past.  For  they  at  present  consider  the  proceedings  as  iafieriy  till 
judgment  is  given;  and  therefore  that,  till  then,  they  have  power  to  permit 
amendments*  by  the  common  law:  but  when  judgment  is  once  given  r^jQi^i 
and  enrolled,  no  amendment  is  permitted  in  any  subsequent  term.(y)  ■-  ^ 
Mistakes  are  also  effectually  helped  by  the  statutes  of  amendment  s^nd  Jeo/ails: 
so  called,  because  when  a  pleader  perceives  any  slip  in  the  form  of  his  pro- 
ceedings, and  acknowledges  such  error  {Jeo  fuile),  he  is  at  liberty  by  those 
statutes  to  amend  it;  which  amendment  is  seldom  actually  made,  but  the  ben- 
efit of  the  acts  is  attained  by  the  court's  overlooking  the  exception.(2)  These 
statutes  are  many  in  number,  and  the  provisions  in  them  too  minute  to  be  here 
taken  notice  of  otherwise  than  by  referring  to  the  statutes  themselves;  (a)  by 
which  all  trifling  exceptions  are  so  thoroughly  guarded  against,  that  writs  of 
error  cannot  now  be  maintained,  but  for  some  material  mistake  assigned.  (5) 

This  is  at  present  the  general  doctrine  of  amendments;  and  its  rise  and  his- 
tory are  somewhat  curious.  In  the  early  ages  of  our  jurisprudence,  when  all 
pleadings  were  ore  tenua^  if  a  slip  was  perceived  and  objected  to  by  the  oppo- 
site party,  or  the  court,  the  pleader  instantly  acknowledged  his  error  and  recti- 
fied his  plea;  which  gave  occasion  to  that  length  of  dialogue  reported  in  tbo 
ancient  year-books.  So  liberal  were  then  the  sentiments  of  the  crown  as  well 
as  the  judges,  that  in  the  statute  of  Wales,  made  at  Rothelan,  12  Edw.  I,  the 
pleadings  are  directed  to  be  carried  on  in  that  principality,  ^^aine  calumpnia 
verdorumy  non  obseroata  ilia  dura  consuetudine,  qui  cadit  a  eyUaba  cadit  a  tota 
causa."    The  judgments  were  entered  up  immediately  by  the  clerks  and  offi- 

(V)  Finch,  L.  484.  (w)  Barr.  1099.  (s)  Co.  LItt  SM.  (y)  Stat  11  Hon.  IV,  a  S. 

(m)  Stra.  ion. 

(a)  SUt.  14  Eriw.  in.  e.  6.  9  Hen.  V,  o.  4.  4  Hen.  VI,  o.  8.  8  Hen.  VI,  o.  12  and  15.  89  Hen.  Vm,  c.  30. 
18  Ells.  c.  14.  21  Jac.  I,  c.  18.  16  and  17  Car.  n,  a  8  (lityled  in  1  Ventr.  100,  an  omnipotent  act).  4  and  5 
Anne,  c.  16.    9  Anne.  c.  20.    6  Gea  I.  o.  18. 

(4)  If,  however,  there  was  error  in  fact  in  the  proceedings,  not  error  in  law,  a  writ  of 
error  coram  nobis  or  coram  wbii  might  issue  to  tlie  trial  court  to  enable  it  to  correct  tlie 
error.  Thus,  if  the  defendant  is  a  minor  and  appears  by  attorney  instead  of  by  guardian, 
if  one  of  the  parties  is  under  coverture  and  the  husband  is  improperly  omitted  from  the 
proceedings,  u  one  of  thepartics  dies  before  judgment,  if  there  is  some  error  in  the  record 
caused  by  a  ministerial  omcer  of  the  court;  in  any  such  case  the  judgment  would  be  erro- 
neous in  fact,  though  perhaps  good  in  law.  If  the  cause  were  in  the  E.  B.,  the  writ 
would  be  eor€mi  nobis,  before  us,  as  the  record  remaining  in  the  court  where  the  king  is  con- 
structively; if  it  were  in  the  common  pleas,  the  writ  would  be  coram  tobis,  before  you,  since 
the  record  remains  tlien  before  the  Justices  of  that  court.  Tldd.  Pr.,  1136-7.  See  Kemp 
T.  Crook,  18  Md.,  180;  Lane  v.  Williams,  12  Sm.  &  M.,  862;  Boughtou  v.  Brown,  8  Jones 
(N.  C),  898;  Teller  v.  Wetherdl,  6  Mich.,  46. 

(5)  In  addition  to  the  statutes  referred  to  by  the  author  in  the  note,  see  9  Geo.  lY,  a  15; 
t  and  4  Wm.  IV,  c.  43,  and  the  Common  Law  Procedure  Act,  1852. 

Vol.  n.— 30  233 


407  Pboceedings  in  Natubb  of  Appeal&       [Book  IIL 

cera  of  the  court;  and  if  any  misentry  was  made,  it  was  rectified  by  the  min- 
utes, or  by  the  remembrance  of  the  court  itself. 

When  the  treatise  by  Britton  was  published,  in  the  name  and  by  authority 
of  the  king  (probably  about  the  13  Edw.  I,  because  the  last  statutes  therein 
referred  to  are  those  of  Winchester  and  Westminster  the  second),  a  check 
r*408l  ^^®™^  intended  *to  be  given  to  the  unwarrantable  practices  of  some 
'*  judges,  who  had  made  false  entries  on  the  rolls  to  cover  their  own  mis- 

behaviour, and  had  taken  upon  them  by  amendments  and  rasures  to  falsify 
their  own  records.  The  kin^  therefore  declares,  (b)  that  *' although  we  have 
granted  to  our  justices  to  make  record  of  pleas  pleaded  before  them,  yet  we 
will  not  that  their  own  record  shall  be  a  warranty  for  their  own  wrong,  nor 
that  the^  mav  rase  their  rolls,  nor  amend  them,  nor  record  them  contrary  to 
their  original  enrolment."  The  whole  of  which,  taken  together,  amounts  to 
this,  that  a  record  surreptitiously  or  erroneously  made  up,  to  stifle  or  pervert 
the  truth,  should  not  be  a  sanction  for  error;  and  that  a  record,  originally 
made  up  according  to  the  truth  of  the  case,  should  not  afterwards  by  any  pri- 
vate rasure  or  amendment  be  altered  to  any  sinister  purpose. 

But  when  afterwards  King  Edward,  on  his  return  from  his  French  domin- 
ions in  the  seventeenth  year  of  his  reign,  after  upwards  of  three  years'  absence, 
found  it  necessary  (or  convenient,  in  order  to  replenish  his  exchequer)  to  prose- 
cute his  judges  for  their  corruption  and  other  malpractices,  the  perversion  of 
judgments  and  other  manifold  errors,  (c)  occasionea  by  their  erasing  and  alter- 
ing records,  were  amons^  the  causes  assigned  for  the  heavy  punishments  in- 
flicted upon  almost  all  the  king's  justices,  even  the  most  able  and  upright,  (d) 
I  *40d1  severity  of  which  proceedings  *seems  so  to  have  alarmed  the  suc- 

^  -I  ceeding  judges,  that  through  a  fear  of  being  said  to  do  wrong,  they 
hesitated  at  doing  what  was  right.  As  it  was  so  hazardous  to  alter  a  record 
duly  made  up,  even  from  compassionate  motives  (as  happened  in  Hengham's 
case,  which  in  strictness  was  certainly  indefensible),  they  resolved  not  to  touch 
a  record  any  more;  but  held  that  even  palpable  errors,  when  enrolled  and  the 
term  at  an  end,  were  too  sacred  to  be  rectified  or  called  in  question ;  and, 
because  Britton  had  forbidden  all  criminal  and  clandestine  alterations,  to  make 
a  record  speak  a  falsity,  they  conceived  that  they  might  not  judicially  and 
publicly  amend  it,  to  make  it  agreeable  to  truth.  In  Edward  the  Third's  time 
indeed,  they  once  ventured  (upon  the  certificate  of  the  justice  in  eyre)  to 
estreat  a  larger  fine  than  had  been  recorded  by  the  clerk  of  the  court  below;  (e) 
but  instead  of  amending  the  clerk's  erroneous  record,  they  made  a  second 
enrolment  of  what  the  justice  had  declared  ore  tenia  ;  and  left  it  to  be  settled 
by  posterity  in  which  of  the  two  rolls  that  absolute  verity  resides,  which  every 

(6)  Brit,  proem,  t.  8.  (e)  Judicia  perverierunt^  et  in  MU  erraverunt    Matth.  West  A.  A.  1889. 

(a)  Among  the  other  judges,  Sir  Btalpn  Hengham,  chief  Justice  of  the  kiiig*s  bench,  is  said  to  have  been 
fined  7.000  marks;  Sir  Adam  Stratton,  chief  baron  of  the  exchequer,  84,000  marks;  and  Thomas  Wajland, 
chief  justice  of  the  common  pleas,  to  hare  been  attainted  of  felony,  and  to  have  abjured  the  realm,  with 
a  forfeiture  of  all  his  estates:  the  whole  amount  of  the  forfeitures  being  upwards  of  100,000  marks,  or 
70,000  pounds  (8  Prjn.  Rec.  401.  408)— an  incredible  sum  in  those  days,  before  paper  credit  was  In  use,  and 
when  the  annual  salary  of  a  chief  justice  was  only  sixty  marks.  wiu».  6  Xdw,  J,  m.  0.  Dude.  Chron. 
Ser.  26.  The  charge  against  Sir  Ralph  Hengham  (a  very  learned  judge,  to  whom  we  are  obliged  for  two 
excellent  treatises  of  practice),  was  only,  aocordlng  to  a  tradition  that  was  current  in  Rlcharathe  Third's 
time  (Year-book,  M.  8  Rie.  m,  10),  his  altering,  out  of  mere  compassion,  a  fine,  which  was  set  upon  a 
▼eiy  poor  man,  from  18«.  4d.  to  ot.  Sd.,  for  which  he  was  flned  dOO  marks— a  more  probable  sum  than 
7,0uu.  It  is  true,  the  book  calls  the  Judge  so  punished  Ingham,  and  not  Hengham  ;  but  I  find  no  judge  of 
the  name  of  Ingham  In  Dugdale^s  Series;  and  Sir  Edwara  Coke  (4  Inst.  655)  and  Sir  Matthew  Hale  (IP.  O. 
646)  understand  it  to  have  been  the  chief  justice.  And  certainly  his  offence  (whatever  it  was)  was  nothing 
Teiy  atrocious  or  disgraceful;  for.  thoucn  removed  from  the  ldng*s  bench  at  this  time  (together  with  the 
rest  of  the  judges),  we  find  hini,  about  eleven  years  afterwards,  one  of  the  justices  in  eyre  for  the  general 
perambulation  of  the  forest  {Rot,  peramlful,  forett  in  iurri  Lond.  80  Edw.  L  m.  8)  and  the  next  year 


made  ebiel  lustioe  of  the  common  pleas  (J*ut.  80  Edw.  I,  m.  7:  Dugd.  Chron.  ser,  88i  in  which  ofRce  he 
continued  tlfl  his  death.  In  8  Edw.  II,  Cfaut.  1  Edw.  II,  tn.  19.  Pcif.  8  Edw.  EL  p.  1,  m.  0.  Dugd.  84.  Selden 
pref.  to  Hengham.    There  is  an  appendix  to  this  tradition,  remembered  by  Justice  Southoote  in  the  reign 


of  Queen  Elisabeth  (8  Inst  78;  4  Thst.  866),  that  with  this  fine  of  Chief  Justice  Heng^m,  a  clock-house 
was  built  at  Westminster,  and  furnished  with  a  dock,  to  be  beard  into  Westminster  hall.  Upon  which 
story  I  shall  only  remark  that  (whatever  earl v  instances  may  be  found  of  the  private  exertion  of  mechan- 
ical  genius  in  constructing  horological  machines)  clocks  came  not  into  common  use  till  a  hundred  vears 
afterwards,  about  the  end  of  the  fourteenth  oeAtoiy.  Xneffclopedie,  tik  Horloge^  6  Sym.  Am.  600. 
Derham*s  Artif.  Clockmaker,  91  • 
(«)  1  Hal.  P.  a  647. 
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record  is  said  to  import  in  itself,  (f)  And,  in  the  reign  of  Bichard  the  Second 
there  are  instances  (a)  of  their  refusing  to  amend  the  most  palpable  errors  and 
mis-entiies,  unless  by  the  authority  of  parliament. 

To  this  real  sullenness,  but  affected  timidity,  of  the  judges,  such  a  narrow- 
ness of  thinking  was  added,  that  every  slip  (even  of  a  syllable  or  letter),  (h) 
was  now  held  to  be  fatal  to  the  pleader,  and  overturned  his  client's  cause.  (%) 
If  they  durst  *not,  or  would  not,  set  right  mere  formal  mistakes  at  any  r^^iQi 
time,  upon  equitable  terms  and  conditions,  they  at  least  should  have  ^  ^ 
held,  that  trifling  objections  were  at  all  times  inadmissible;  and  that  more 
solid  exceptions  in  point  of  form  came  too  late  when  the  merits  had  been  tried. 
They  might,  through  a  decent  degree  of  tenderness,  have  excused  themselves 
from  amending  in  criminal,  and  especially  in  capital,  cases.  They  needed  not 
have  granted  an  amendment,  where  it  would  work  an  injustice  to  either  party; 
or  where  he  could  not  be  put  in  as  good  a  condition,  as  if  his  adversary  had 
made  no  mistake.  And,  if  it  was  feared  that  an  amendment  after  trial  might 
subject  the  jury  to  an  attaint,  how  easy  was  it  to  make  waiving  the  attaint  the 
condition  of  allowing  the  amendment!  And  yet  these  were  among  the  absurd 
reasons  alleged  for  never  suffering  amendments  at  all!  {Je) 

The  precedents  then  set  were  afterwards  most  religiously  followed,  (/)  to  the 
^reat  obstruction  of  justice,  and  ruin  of  the  suitors:  who  have  formerly  suf- 
fered as  much  by  this  scrupulous  obstinacy  and  literal  strictness  of  the  courts, 
as  they  could  have  done  even  by  their  iniquity.  After  verdicts  and  judgments 
upon  the  merits,  they  were  frequently  reversed  for  slips  of  the  pen  or  mis- 
spellings; and  justice  was  perpetually  entangled  in  a  net  of  mere  technical 
jargon.  The  legislature  hath  therefore  been  forced  to  interpose,  by  no  less 
than  twelve^  statutes,  to  remedy  these  opprobrious  niceties:  and  its  endeavors 
have  been  of  late  so  well  seconded  by  judges  of  a  more  liberal  cast,  that  this 
unseemly  degree  of  strictness  is  almost  entirely  eradicated;  and  will,  probably 
in  a  few  years,  be  no  more  remembered  than  the  learning^ of  essoigns  and  de- 
faults, or  the  counter-pleas  of  voucher,  are  at  present.  But  to  return  to  our 
writs  of  error. 

If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  inferior  court 
of  record,  where  the  damages  are  less  than  ten  pounds;  or  if  it  is  brought  to 
reverse  the  judgment  of  any  superior  court  after  verdict,  he  that  brings  the 
writ,  or  that  is  plaintiff  in  error,  must  (except  in  some  peculiar  cases)  find  sub- 
stantial pledges  of  prosecution  or  bail:  (m)  to  prevent  *delays  by  frivol-  r:n . , , -• 
ous  pretences  to  appeal;  and  for  securing  payment  of  costs  and  dam-  ^  ^ 
ages,  which  are  now  pa^^able  by  the  vanquished  party  in  all,  except  a  few 
particular  instances,  by  virtue  of  the  several  statutes  cited  in  the  margin,  (n) 

A  writ  of  error  lies  from  the  inferior  courts  of  record  in  England  into  the 
king's  bench,  (o)  and  not  into  the  common  pleas,  (p)  Also  from  the  king's 
bench  in  Ireland  to  the  king's  bench  in  England.  It  likewise  may  be  brought 
from  the  common  pleas  at  Westminster  to  the  king's  bench;  and  then  from  the 
king's  bench  the  cause  is  removable  to  the  house  of  lords.  From  proceedings 
on  the  law  side  of  the  exchequer  a  writ  of  error  lies  into  the  court  of  exchequer 
chamber  before  the  lord  chancellor,  lord  treasurer,  and  the  judges  of  the  court 
of  king's  bench  and  common  pleas;  and  from  thence  it  lies  to  the  house  of 
peers.  From  proceedings  in  the  king's  bench,  in  debt,  detinue,  covenant, 
account,  case,  ejectment,  or  trespass,  originally  begun  therein  by  bill  (except 
where  the  king  is  party),  it  lies  to  the  exchequer  chamber,  before  the  justices 
of  the  common  pleas  and  barons  of  the  exchequer;  and  from  thence  also  to  the 
house  of  lords;  (q)  but  where  the  proceedings  in  the  king's  bench  do  not  first 

(/)  1  Leon.  188.    Oo.  Utt.  117.    See  poffe  881.  (a)  1  HaL  P.  a  048.  (J^)  Stat  14  Sdw.  m,  o.  6. 

(Q  In  those  days  It  was  strictlv  true,  what  Rujcgr^e  (in  his  IgnoramuM)  has  humoroaslj  applied  to 
modern  pleadings—**  in  noatrn  lege  vnwn  comma  evertit  totum  p/octtum.'* 
ik)  Styl  807.  (2)  8  Rep.  156,  Ac. 

(m)  Stat.  8  Jao.  I,  o.  &    18  6w.  it  o  8.    16  and  17  Oar.  n,  c.  8.    19  Geo.  m,  a  7a 
In)  8  Hen.  VIL  c.  10.    18  Car.  n,  c.  8.    8  and  9  Wm.  in,  c.  11.    4  and  6  Anne,  o.  16. 
<o)  Seech. 4.         (p  Finch,  U 480.    Djer.Soa  (g)  Stat  87 Elis.  a  8. 
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commence  therein  by  bill,  but  by  original  writ  sued  ont  of  chancery,  (r)  this 
takes  the  case  out  of  the  general  rule  laid  down  by  the  statute;  (s)  so  that  the 
writ  of  error  then  lies,  without  any  intermediate  stage  of  ap[>eal,  directly  to  the 
house  of  lords,  the  dernier  resort  for  the  ultimate  decision  of  every  civil 
action.  (6)  Each  court  of  appeal,  in  their  respective  stages,  may,  upon  hearing 
the  matter  of  law  in  which  tne  error  is  assigned,  reverse  or  affirm  the  judgment 
of  the  inferior  courts,  but  none  of  them  are  final,  save  only  the  house  of  peers, 
to  whose  judicial  decisions  all  other  tribunals  must  theretore  submit  ana  con« 
form  their  own.  And  thus  much  for  the  reversal  or  affirmance  of  judgmenti 
at  law,  by  writs  in  the  nature  of  appealSi 


CHAPTER   XXVL 
OF   EXECUTION. 

If  the  regular  judgment  of  the  court,  after  the  decision  of  the  suit,  be  not 
suspended,  superseded,  or  reversed,  by  one  or  other  of  the  methods  mentioned 
in  the  two  preceding  chapters,  the  next  and  last  step  is  the  execution  of  that 
judgment;  or  putting  the  sentence  of  the  law  in  force.  This  is  performed  in 
different  manners,  according  to  the  nature  of  the  action  upon  which  it  is 
founded,  and  of  the  judgment  which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  action  real  or  mixed,  whereby  the  seisin  or 
possession  of  land  is  awarded  to  him,  the  writ  of  execution  shall  be  an  habere 
faeicLS  eeieinamy  or  writ  of  seisin,  of  a  freehold;  or  an  habere  facias  poseess* 
ioneniy  or  writ  of  possession,  (a)  of  a  chattel  interest,  (b)  These  are  writs 
directed  to  the  sheriff  of  the  county,  commanding  him  to  give  actual  possess- 
ion to  the  plaintiff  of  the  land  so  recovered:  in  the  execution  of  which  the 
sheriff  may  take  with  him  the  posse  comitatuSy  or  power  of  the  county;  and 
may  justify  breaking  open  doors,  if  the  possession  be  not  quietly  delivered. 
But,  if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a  turf,  or  the  ring  of 
the  door,  in  the  name  of  seisin,  is  sufficient  execution  of  the  writ.  Upon  a 
presentation  to  a  benefice  recovered  in  a  quare  impedity  or  assize  of  darrein 
r  *4l3l  P^^^^^^^^^i  *^^^^  execution  is  by  a  writ  de  clerioo  admittendo;  directed 
■-  ^  not  to  the  sheriff,  but  to  the  bishop  or  archbishop,  and  requiring  him 
to  admit  and  institute  the  clerk  of  the  plaintiff. 

I 


;r)  Sm  pafre  43.  (c)  1  Roll.  Rep.  S84.    1  Sid.  4M.    1  Bftund.  840.    Carth.  180.    Oomb.  tM. 

a)  Appendix.  No.  II,  S  4.  (6)  Finch,  L.  470. 


(6)  By  Statute  1  Wm.  lY,  c.  70,  and  the  Common  Law  Procedure  Act,  1852,  error  upon 
any  ju(fgment  of  the  queen's  bench,  common  pleas  or  exchequer,  must  be  brouffbt  hi  the 
exchequer  chamber  before  the  judges,  or  Judges  and  barons  as  the  case  may  be,  of  the  other 
two  courts,  whence  it  asaln  lies  to  the  house  of  lords.  But  by  the  Judicature  Acts  of  1878 
and  1875,  the  court  of  oiancery,  the  queen's  bench,  the  common  pleas,  the  exchequer,  the 
court  of  admiralty,  the  court  of  probate,  and  the  court  for  divorce  and  matrimonii  causes, 
were  united  to  form  one  supreme  court  of  Judicature  in  England.  The  court  was  to  con- 
sist of  two  parts,  one  of  whidi,  designated  her  majesty's  high  court  of  Justice,  was  to  exer- 
cise original  jurisdiction,  and  the  other  to  be  known  as  her  majesty's  court  of  appeal,  to 
have  lurisdiction  of  appeals,  superseding  for  this  purpose  the  court  of  exchequer  cluimber, 
and  also  taking  to  itself  a  large  share  of  the  former  appellate  Jurisdiction  of  the  house  of 
lords. 

By  the  Appellate  Jurisdiction  Act  of  1876,  §  59,  an  appeal  is  given  with  certain  limita- 
tions as  to  amount  recovered,  etc.,  to  the  house  of  lords  from  the  court  of  appeal  in  Eng- 
land, and  from  an^  Scotch  or  Irish  courts  from  which  an  appeal  lay  to  the  house  of  loros 
before  this  act  Tiie  privy  council  has  appellate  Jurisdiction  m  ecclesiastical  causes  and  in 
colonial  appeals,  whether  civil  or  criminaL  B» parte  The  Bishop  of  Exeter,  10  0.  B.,  108; 
Beg.  V.  Bertrand,  1  L.  R  P.  C,  520. 
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In  other  actions,  where  the  judgment  is  that  something  in  special  be  done  or 
rendered  by  the  defendant,  then,  in  order  to  compel  him  so  to  do,  and  to  see 
the  judgment  executed,  a  special  writ  of  execution  issues  to  the  sheriff,  accord- 
ing to  the  nature  of  the  case.  As,  upon  an  assize  of  nuisance,  or  quodpermU' 
tat  prostenMrey  where  one  part  of  the  judgment  is  qiu>dnocumentum  amoveatury 
a  writ  goes  to  the  sheriff  to  abate  it  at  the  charge  of  the  party,  which  likewise 
issues  even  in  case  of  an  indictment. (c)  Upon  a  replevin,  the  writ  of  execution 
is  the  writ  de  retarfio  habendoi  (d)  and,  if  the  distress  be  eloigned,  the  defen- 
dant shall  have  a  Cfipiaa  in  toUhemam;  {e)  but  on  the  plaintiff's  tendering  the 
damages  and  submitting  to  a  fine,  the  process  in  withernam  shall  be  stayed. 
(/)  In  detinue,  after  judgment,  the  plaintiff  shall  have  a  distringas,  to  com- 
pel the  defendant  to  deliver  the  goods,  by  repeated  distresses  of  his  chattels: 
\g)  or  else  a  scire  facias  against  any  third  person  in  whose  hands  they  may 
happen  to  be,  to  show  cause  why  they  should  not  be  delivered:  and  if  the 
defendant  still  continues  obstinate,  then  (if  the  judgment  hath  been  by  default 
or  on  demurrer)  the  sheriff  shall  summon  an  inquest  to  ascertain  the  value  of 
the  goods,  and  the  plaintiff's  damages:  which  (being  either  so  assessed,  or  by 
the  verdict  in  case  of  an  issue),  (h)  shall  be  levied  on  the  person  or  goods  of 
the  defendant.  So  that,  after  all,  in  replevin  and  detinue  (the  only  actions  for 
recovering  the  specific  possession  of  personal  cliattels),  if  the  wrongdoer  be 
very  perverse,  he  cannot  be  compellea  to  a  restitution  of  the  identical  thing 
taken  or  detained;  but  he  still  has  his  election  to  deliver  the  goods  or  their 
value:  {€)  an  imperfection  in  the  law,  that  results  from  the  nature  of  personal 
property,  which  is  easily  concealed  or  conveyed  out  of  the  reach  of  justice, 
and  not  always  amenable  to  the  magistrate. 

*Sxecutions  in  actions  where  money  only  is  recovered,  as  a  debt  or  r  «^|  j-i 
damages  (and  not  any  specific  chattel),  are  of  five  sorts:  either  against  ^  ^ 
the  body  of  the  defendant;  or  against  his  goods  and  chattels;  or  against  his 
goods  and  %he profits  of  his  lands;  or  against  his  goods  and  the  possession  of 
his  lands;  or  against  all  three,  his  body,  lands,  and  goods. 

1.  The  first  of  these  species  of  execution  is  bv  wnt  of  c(y!>ias  ad  satis/acien' 
dum;  {J)  which  addition  distinguishes  it  from  the  former  capias  ad  responden- 
dumy  which  lies  to  compel  an  appearance  at  the  beginning  of  the  suit.  And 
properly  speaking,  this  cannot  be  sued  out  against  any  but  such  as  were  liable 
to  be  taken  upon  the  former  capias,  (k)  (1)  The  intent  of  it  is,  to  imprison 
the  body  of  the  debtor  till  satisfaction  be  made  for  the  debt,  costs  and  dam- 
ages: it  therefore  doth  not  lie  against  any  privileged  persons,  peers,  or  mem- 
bers of  parliament,  nor  against  executors  or  admmistrators,  nor  against  such 
other  persons  as  could  not  be  originally  held  to  bail.  And  Sir  Edward  Coke 
also  gives  us  a  singular  instance,  (/)  where  a  defendant  in  14  Edw.  Ill  was 
discharged  from  a  capiaSy  because  he  was  of  so  advanced  an  age,  qtiodposnam 
imprisonamenti  subire  non  potest.  If  an  action  be  brought  against  an  husband 
and  wife' for  the  debt  of  the  wife  when  sole,  and  the  plaintiff  recovers  judg- 
ment, the  capias  shall  issue  to  take  both  husband  and  wife  in  execution:  (m) 
but  if  the  action  was  originally  brought  against  herself  when  sole,  and  pending 
the  suit  she  marries,  the  capias  shall  be  awarded  against  her  only,  and  not 
against  her  husband,  (n)  Tet,  if  judgment  be  recovered  against  an  husband 
and  wife  for  the  oontraot,  nay,  even  for  the  personal  misbehavior  (o)  of  the 

Omnb.  m  (d)8eeiwcelfia  M8eei»gel4«.  (/) 9 Leon.  174. 

lBoUAbr.787.    Batt  Entr.  tl5.  ^)Bro.  Abr.  tifc.  daii»a0e^».  (OKflUw.M. 

,  ▲Dpendik  No.  m,  S  7.  (*}SBeikl9.    Moor.707.  (0  linst.  S89. 

OKootTtM.  (n) Cro.  Jao. SB.  (o)  Gro.  Cw. 61S. 

(1)  Fuller  V.  Bowker,  11  MIoh.,  dOl  If  the  suit  might  have  been  beffun  hy  eapias  M 
was  not,  the  fact  that  some  other  process  was  used  does  not  preclude  tanng  the  body  on  • 
eapias  ad  saU^aeiendwm,  Hunt  v.  Burdick,  40  Yk.  610;  Eames  v.  Stevens,  d6  N.  H.,  117 
wesson  V,  Chamberkin,  8  K.  Y.,  881. 
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wife  daring  her  oovertare,  the  capias  shall  issue  against  the  husband  only: 
which  is  one  of  the  many  great  privileges  of  English  wives.  (2) 
r*415 1  *'^^^  ^^^^  ^^  capias  aa  satisfaciendum  is  an  execution  of  the  highest 
^  ^  nature,  inasmuch  as  it  deprives  a  man  of  his  liberty,  till  he  makes  the 
satisfaction  awarded;  and  therefore,  when  a  man  is  once  taken  in  execution  up- 
on this  writ,  no  other  process  can  be  sued  out  against  his  lands  or  goods.  Only 
by  statute  21  Jac.  I,  c.  24,  if  the  defendant  dies,  while  charged  m  execution 
upon  this  writ,  the  plaintiff  may,  after  his  death,  sue  out  a  new  execution  against 
his  lands,  goods,  or  chattels.  The  writ  is  directed  to  the  sheriff,  commanding 
him  to  take  the  body  of  the  defendant  and  have  him  at  Westminster  on  a  day 
therein  named,  to  make  the  plaintiff  satisfaction  for  his  demand.  And,  if  he 
does  not  then  make  satisfaction,  he  must  remain  in  custody  till  he  does.  This 
writ  may  be  sued  out,  as  may  all  other  executory  process,  for  costs,  against  a 
plaintiff  as  well  as  a  defendant,  when  judgment  is  had  against  him.  (3) 

When  a  defendant  is  once  in  custody  upon  this  process,  he  is  to  be  kept  in  arcta 
et  salva  custodia :  and  if  he  be  afterwards  seen  at  large,  it  is  an  escape;  and  the 
plaintiff  may  have  an  action  thereupon  against  the  sheriff  for  his  whole  debt. 
For  though,  upon  arrests,  and  what  is  called  mesne  process,  being  such  as  in- 
tervenes oetween  the  commencement  and  end  of  a  suit,  (/>)  the  sheriff,  till  the 
statute  8  and  9  Wm.  Ill,  c.  27,  might  have  indulged  the  defendant  as  he 
pleased,  so  as  he  produced  him  in  court  to  answer  the  plaintiff  at  the  return  of 
the  writ:  yet,  upon  a  taking  in  execution,  he  could  never  give  any  indulgence; 
for,  in  that  case,  confinement  is  the  whole  of  the  debtor's  punishment,  and  of 
the  satisfaction  made  to  the  creditor.  Escapes  are  either  voluntary,  or  neglig- 
ent. Voluntary  are  such  as  are  by  the  express  consent  of  the  keeper;  after 
which  he  never  can  retake  his  prisoner  again  {q)  (though  the  plaintiff  may  re- 
take him  at  any  time),  (r)  but  the  sheriff  must  answer  for  the  debt.  Neglig- 
ent escapes  are  where  the  prisoner  escapes  without  his  keeper's  knowledge  or 
r*4iAl  <^AB^^^»  ^°^  than  upon  fresh  pursuit  the  defendant  may  *be  retaken, 
^  -I  and  the  sheriff  shall  be  ezousea,  if  he  has  him  again  before  any  action 
brought  against  himself  for  the  escape.  («)  A  rescue  of  a  prisoner  in  exectUion^ 
either  going  to  gaol  or  in  gaol,,  or  a  breach  of  prison,  will  not  excuse  the  sher- 
iff from  being  guilty  of  and  answering  for  the  escape;  for  he  ought  to  have 
sufficient  force  to  keep  him,  since  he  may  command  the  power  of  the  county. 
{t)  But  by  statute  32  Geo.  11,  c.  28,  if  a  defendant,  charged  in  execution  *for 
any  debt  not  exceeding  100/,  will  surrender  all  his  effects  to  his  creditors  (except 
his  apparel,  bedding,  and  tools  of  his  trade,  not  amounting  in  the  whole  to  the 
value  of  10/.),  and  will  make  oath  of  his  punctual  compliance  with  the  statute, 
the  prisoner  may  be  discharged,  unless  the  creditor  insists  on  detaining  him; 
in  which  case  he  shall  allow  him  2s.  4d.  per  week,  to  be  paid  on  the  first  day 
of  every  week,  and  on  failure  of  regular  payment  the  prisoner  shall  be  dis- 
charged. Yet  the  creditor  may  at  any  future  time  have  execution  against  the 
lands  and  goods  of  such  defendant,  though  never  more  against  his  person. 
And,  on  the  other  hand,  the  creditors  may,  as  in  the  case  of  bankruptcy,  eom- 

(p)  See  page  S79.  (o)8Bep.(n.    1  Sid.  880. 

(^8t«t.8«id9Wm.III,e.lKr.  («)  F.  N.  B.  180.  (Q  Oro.  Jao.  410. 

(2)  A  great  change  has  been  effected  in  the  law  of  England  regarding  imprisonment  for 
debt  since  these  commentaries  were  written,  and  now  it  is  not  allowea  in  actions  on  con- 
tractSp  except  in  cases  of  fraud.  See  statutes  1  and  2  Vic.  dlO;  5  and  6  Vic. ,  c.  116;  7  and  8 
Vic,  c.  96;  and  82 and  88  Vic.  a  63. 

(8)  TakinjBT  the  body  of  the  defendant  in  execution  suspends  the  lien  of  the  Judgment 
Jackson  vVSenedict,  18  Johns. ,  683.  If  the  plaintiff  gives  the  defendant,  when  in  execution, 
permiBsion  to  go  at  large,  the  Judnnent  is  discharged,  and  he  will  liave  no  remedy  either 
sgainst  the  defendant  or  the  sheriff.  Blackburn  v.  Stupart,  2  East,  248;  Tates  v.  VanKens- 
Mlaer,  5  Johns.,  864;  Poucher  v.  Holley,  8  Wend.,  184.  And  this  Irrespective  of  the  inten- 
tion of  the  plaintiff,  or  of  any  violation  bv  the  defendant  of  any  understanding  on  which  he 
was  discharged.  Id,  The  same  principie  is  applicable  if  one  of  several  defendants  is  dls* 
ioharged  by  the  plaintiff.    Ransom  v.  Eeyes,  9  Cow.,  128. 
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pel  (ander  pain  of  transportation  for  seven  years)  snob  debtor  cbarged  in 
execution  for  any  debt  under  100/.  to  make  a  discovery  and  surrender  of  all 
bis  effects  for  tbeir  benefit,  wbereupon  be  is  also  entitled  to  tbe  like  discbarge 
of  bis  person. 

If  a  capias  ad  satisfaciendum  is  sued  out,  and  a  non  est  i7iverUus  is  returned 
tbereon,  tbe  plaintiff  may  sue  out  a  process  against  tbe  bail,  if  any  were  given: 
wbo,  we  may  remember,  stipulated  in  tbis  triple  alternative,  that  tbe  defend- 
ant should,  if  condemned  in  tbe  suit,  satisfy  tbe  plaintiff  bis  debt  and  costs; 
or  that  be  should  surrender  himself  a  prisoner;  or,  that  they  would  pay  it  for 
bim:  as  therefore  tbe  two  former  branches  of  tbe  alternative  are  neither  of 
them  complied  with,  tbe  latter  must  immediately  take  place,  (u)  In  order  to 
which  a  writ  of  scire  facias  may  be  sued  out  against  tbe  bail,  commanding 
them  to  show  cause  why  the  plaintiff  should  not  have  execution  against  them 
for  bis  *debt  and  damages;  and  on  such  writ  if  they  show  no  sufficient  r*^!  i^i 
cause,  or  the  defendant  does  not  surrender  bimself  on  the  day  of  the  ^  •■ 
return,  or  of  sbowing  cause  (for  afterwards  is  not  sufficient),  the  plaintiff  may 
have  judgment  against  tbe  bail,  and  take  out  a  writ  of  capias  ad  satis/aeien' 
duniy  or  other  process  of  execution  against  them. 

2.  Tbe  next  species  of  execution  is  against  the  goods  and  chattels  of  the  de- 
fendant; and  is  called  a  writ  of  Jieri  facias^  {to)  from  the  words  in  it  where 
the  sheriff  is  commanded,  quod  Jieri  faciat  de  bonis,  that  be  cause  to  be  made 
of  tbe  goods  and  chattels  of  the  defendant  the  sum  or  debt  recovered.  (4) 
Tbis  lies  as  well  against  privileged  persons,  peers,  4&c.,  as  other  common  per- 
sons; and  against  executors  or  administrators,  with  regard  to  tbe  goods  of  the 
deceased.  The  sheriff  may  not  break  open  any  outer  door,  (x)  to  execute 
eitber  tbis,  or  the  former  writ:  but  must  enter  peaceably;  and  may  tben  break 
open  any  inner  door,  belonging  to  tbe  defendant,  in  order  to  take  tbe  goods, 
(y)  And  be  may  sell  tbe  goods  and  chattels  (even  an  estate  for  years,  wbicb 
is  a  chattel  real)  (z)  of  tbe  defendant,  till  he  has  raised  enough  to  satisfy  the 
judgment  and  costs;  first  paying  the  landlord  of  tbe  premises,  upon  which  the 
goods  are  found,  tbe  arrears  of  rent  tben  due,  not  exceeding  one  year's  rent  in 
the  whole,  (a)  If  part  only  of  tbe  debt  be  levied,  on  a  Jieri  facias,  tbe  plain- 
tiff may  have  a  capias  ad  satisfaciendum  for  the  residue,  (b)  (5) 

3.  A  third  species  of  execution  is  by  writ  of  levari  facias;  wbicb  affects  a 
man's  goods  and  tbe  profits  of  bis  lands,  by  commanding  the  sheriff  to  levy 
tbe  plaintiff's  debt  on  the  lands  and  goods  of  tbe  defendant:  whereby  tbe 
sheriff  may  seize  all  bis  goods,  and  receive  the  rents  and  profits  of  his  lands, 
till  satisfaction  be  made  to  tbe  plaintiff,  (c)  Little  use  *is  now  made  r*4|oi 
of  this  writ;  tbe  remedy  by  elegit,  which  takes  possession  of  the  lands  *-  •' 
themselves,  being  much  more  effectual.     But  of  this  species  is  a  writ  of  exeoa- 

(«)  Latw.  19l»-isn.        (w)  Appeadlx,  No.  m,  S  7.       _(«)6Bep.  98.        (y)  Palm.  54.        («)8Bap.l7L 
<a)  Stat.  8  AniM,  a  14.  (d)  1  BoU.  Abr.  904.    Cro.  Ellk  844.  (e)  F&eh,  L.  471. 

(4)  If  a  Judgment  in  tort  is  rendered  against  two  and  the  execution  is  levied  wholly  on 
the  goods  of  one,  he  cannot  compel  contribution  from  his  co^efendant;  otherwise  if  the 
Ittdgment  is  in  contract  Merryweather  v.  Nixan,  8  T.  R,  186;  Colbum  v.  Patmore,  1  Cr. 
M.  and  R,  78;  Armstrong  Go.  v.  Clarion  Co.,  66  Pa.  St.,  218;  Spalding  v.  Oaks,  42  Vt, 
848.  It  has  been  held  that  "the  rule  that  wrongdoers  cannot  have  redress  or  contribution 
as  against  each  other  is  confined  to  cases  where  the  person  seeking  redress  must  have  known 
that  he  was  doing  an  unlawful  act."  Adamson  v.  Jarvis,  4  Bing.,  66,  78;  Betts  v.  Gibbins, 
2  A  and  B.,  74;  Jacobs  v.  Pollard,  10  CusIl,  287,  and  see  Acheson  v.  Miller,  2  Ohio  St, 
208. 

(6)  A  levy  upon  sufficient  personal  property  to  satisfy  the  judnnent  is  a  temporary  bar 
to  further  execution  or  suit,  and  will  amount  to  satisfaction  unless  it  fail,  in  whole  or  in  part, 
without  the  fault  of  the  plaintiff.  Green  v.  Burke,  28  Wend.,  490.  See  Ladd  v.  Blunt  4 
Masii,  402;  Webb  v.  Bumpass,  0  Port,  201;  F.  and  M.  Bank  v.  Eingsley,  2  Doug.  Mich., 
879.  If  the  defendant  is  allowed  to  retain  the  property,  it  is  no  satisfaction.  Peck  v. 
Tiflanv,  2  N.  Y.,  451.  Or  if  it  is  taken  from  the  sheriff  by  due  course  of  law.  Alexander 
V.  Polk,  89  Miss.,  787.  A  le?v  upon  real  property  is  not  a  satisfaction.  Ladd  v.  Blunts 
supra;  Shepard  v.  Bowo,  14  Wand.,  260;  White  v.  Graves^  10  Texas,  188. 
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tion  proper  only  to  ecclesiastics;  which  is  given  when  the  sheriff,  npon  a  com- 
mon writ  of  execution  sued,  returns  that  the  defendant  is  a  beneficed  clerk, 
not  having  any  lay  fee.  In  this  case  a  writ  goes  to  the  bishop  of  the  diocese, 
in  the  nature  of  a  levari  or  Jieri  faciaSy  {d)  to  levy  the  debt  and  daiii.iges  de 
bonis  ecclesiasticisy  which  are  not  to  be  touched  by  lay  hands,  and  thereupon 
the  bishop  sends  out  a  sequestration  of  the  profits  of  the  clerk's  benefice, 
directed  to  the  churchwardens,  to  collect  the  same  and  pay  them  to  the  plain- 
tiff, till  the  full  sum  be  raised,  (e) 

4.  The  fourth  species  of  execution  is  by  the  writ  of  elegit;  which  is  a  judi- 
cial writ  given  by  the  statute  Westm.  2,  13  Edw«  I,  c.  18,  either  upon  a  judg- 
ment for  a  debt,  or  damages;  or  upon  the  forfeiture  of  a  recognizance  taken 
in  the  king's  court.  By  the  common  law  a  man  could  only  have  satisfaction 
of  goods,  chattels,  and  the  present  profits  of  lands,  by  the  two  last-mentioned 
writs  of  fieri  faciasy  or  levari  famas ;  but  not  the  possession  of  the  lands 
themselves;  which  was  a  natural  consequence  of  the  feudal  principles,  which 
prohibited  the  alienation,  and  of  course  the  incumbering  of  the  fief  with  the 
debts  of  the  owner.  And,  when  the  restriction  of  alienation  began  to  wear 
away,  the  consequence  still  continued;  and  no  creditor  could  take  the  posses- 
sion of  lands,  but  only  levy  the  growing  profits:  so  that,  if  the  defendant 
aliened  his  lands,  the  plaintiff  was  ousted  of  his  remedy.  The  statute  there- 
fore granted  this  writ  (called  an  elegit^  because  it  is  in  the  choice  or  election 
of  the  plaintiff  whether  he  will  sue  out  this  writ  or  one  of  the  former),  by 
which  the  defendant's  goods  and  chattels  are  not  sold,  but  only  appraised;  and 
all  of  them  (except  oxen  and  beasts  of  the  plough)  are  delivered  to  the  plain- 
tiff, at  such  reasonable  appraisement  and  price,  in  part  of  satisfaction  of  his 
r*419l  ^^^^  ^^  ^^  goods  are  not  sufficient,  then  tne  moiety  or  *one-half  of 
^  ^  his  freehold  lands,  which  he  had  at  the  time  of  the  judgment  given, 
( /)  whether  held  in  his  own  name,  or  by  any  other  in  trust  for  him,  {g)  are 
also  to  be  delivered  to  the  plaintiff ;  to  hold,  till  out  of  the  rents  and  profits 
thereof  the  debt  be  levied,  or  till  the  defendant's  interest  be  expired;  as  till 
the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail.  JDurinjr  this 
period  the  plaintiff  is  called  tenant  by  eUgity  of  whom  we  spoke  in  a  former 
part  of  these  Commentaries.  (A)  We  there  observed  that  till  this  statute,  by 
the  ancient  common  law,  lands  were  not  liable  to  be  charged  with,  or  seized 
for,  debts;  because  by  Uiese  means  the  connexion  between  lord  and  tenant 
might  be  destroyed,  fraudulent  alienations  might  be  made,  and  the  services 
be  transferred  to  be  performed  by  a  stranger;  provided  the  tenant  incurred  a 
large  debt,  sufficient  to  cover  the  land.  And  therefore,  even  by  this  statute, 
only  one-half  was,  and  now  is,  subject  to  execution;  that  out  of  the  remainder 
•amoient  might  be  left  for  the  lord  to  distrain  upon  for  his  services.  And 
upon  the  same  feudal  principle,  copyhold  lands  are  at  this  day  not  liable  to  be 
taken  in  execution  upon  a  judgment,  (i)  (6)  But,  in  case  of  a  debt  to  the 
kinff,  it  appears  by  magna  eartOy  c.  8,  that  it  was  allowed  by  the  common  law 
for  him  to  take  possession  of  the  lands  till  the  debt  was  paid.  For  he,  being 
the  erand  superior  and  altimate  proprietor  of  all  landed  estates,  might  seize 
the  lands  into  his  own  hands,  if  anv  thing  was  owing  from  the  vassal;  and 
could  not  be  said  to  be  defrauded  of  his  services  when  the  ouster  of  the  vassal 
proceeded  from  his  own  command.  This  execution,  or  seizine  of  lands  by 
degity  is  of  so  high  a  nature,  that  after  it  the  body  of  the  defendant  cannot  be 
taken:  but  if  execution  can  only  be  had  of  the  goods,  because  there  are  no 
lands,  and  such  goods  are  not  sufficient  to  pay  the  debt,  a  capias  ad  satis/aci- 
^%dum  may  then  be  had  after  the  elegit;  for  such  elegit  is  in  this  case  no  more 
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in  effect  than  a  Jteri  fctciixs.{J)  So  that  body  and  goods  maybe  talsen  in  exe- 
cation,  or  land  and  goods;  but  not  body  *and  land  too,  upon  any  jadg-  r«jnoi 
ment  between  subject  and  subject  in  the  course  of  the  common  law.  '-  •■ 
But, 

5.  Upon  some  prosecutions  giyen  by  statute;  as  in  the  case  of  recognizances 
for  debts  acknowledged  on  statutes  merchant,  or  statutes  staple  (pursuant  to 
the  statutes  13  Edw.  I,  de  merccUoribuSy  and  27  Edw.  lU,  c.  9) ;  upon  forfeiture 
of  these,  the  body,  land  and  goods  may  all  be  taken  at  once  in  execution,  to  com- 
pel the  payment  of  the  debt.  The  process  thereon  is  usually  called  an  extent^ 
or  extendi  facias^  because  the  sheriff  is  to  cause  the  lands,  4&0.,  to  be  appraised 
to  their  full  extended  value,  before  he  delivers  them  to  the  plaintiff,  that  it 
may  be  certainly  known  how  soon  the  debt  will  be  satisfied. (A;)  And  by  stat- 
ute 33  Hen.  VIII,  c.  39,  all  obligations  made  to  the  king  shall  have  the  same 
force,  and  of  consequence  the  same  remedy  to  recover  them,  as  a  statute 
staple;  though  indeed,  before  this  statute,  the  king  was  entitled  to  sue  out  ex- 
ecution against  the  body,  lands  and  goods  of  his  accountant  or  debtor.  (Q  And 
his  debt  shall,  in  suing  out  execution,  be  preferred  to  that  of  every  other  cred- 
itor, who  hath  not  obtained  judgment  before  the  king  commenced  his  suit.  (971) 
The  king's  judgment  also  affects  all  lands  which  the  king's  debtor  hath  at  or 
after  the  time  of  contracting  his  debt,  or  which  any  of  his  officers  mentioned 
in  the  statute  13  Eliz.  c.  4,  hath  at  or  after  the  time  of  his  entering  on  the 
office:  so  that  if  such  officer  of  the  crown  aliens  for  a  valuable  consideration^ 
the  land  shall  be  liable  to*  the  king's  debt  even  in  the  hands  of  a  bona  fide  ^mV' 
chaser;  though  the  debt  due  to  the  king  was  contracted  by  the  vendor  many 
years  after  the  alienation. (n)  Whereas  judgments  between  subject  and  sub- 
ject related,  even  at  common  law,  no  farther  back  than  the  first  day  of  the 
term  in  which  they  were  recovered,  in  respect  of  the  lands  of  the  debtor;  and 
did  not  bind  his  goods  and  chattels,  but  from  the  date  of  the  writ  of  execution: 
and  now,  by  the  statute  of  frauds,  29  Car.  II,  c.  3,  the  judgment  shall  not  bind 
the  land  in  the  hands  of  a  bona^jide  purchaser,  but  only  from  the  day  r^joii 
of  actually  signing  the  same:  which  is  directed  by  the  statute  to  be  I-  -I 
punctually  entered  on  the  record;  nor  shall  the  writ  of  execution  bind  the 
goods  in  the  hands  of  a  stranger,  or  the  purchaser, (o)  but  only  from  the  actual 
delivery  of  the  writ  to  the  sheriff  or  other  officer,  who  is  therefore  ordered  to 
endorse  on  the  back  of  it  the  day  of  his  receiving  the  same. 

These  are  the  methods  which  the  law  of  England  has  pointed  out  for  the 
execution  of  judgments:  and  when  the  plaintiff's  demand  is  satisfied,  either  by 
the  voluntary  payment  of  the  defendant,  or  by  this  compulsory  process,  or 
otherwise,  satisfaction  ought  to  be  entered  'on  the  record,  that  the  defendant 
may  not  be  liable  to  be  thereafter  harassed  a  second  time  on  the  same  account. 
But  all  these  writs  of  execution  must  be  sued  out  within  a  year  and  a  day  after 
the  judgment  is  entered;  otherwise  the  court  concludes  prima  facie  thzX  the 
judgment  is  satisfied  and  extinct:  yet,  however,  it  will  grant  a  writ  of  scire 
facias  in  pursuance  of  statute  Westm.  2,  13  Edw.  I,  c.  45,  for  the  defendant 
to  show  cause  why  the  judgment  should  not  be  revived,  and  execution  had 
against  him;  to  which  the  defendant  may  plead  such  matter  as  he  has  to  allege^ 
in  order  to  show  why  process  of  execution  should  not  be  issued:  or  the  plain- 
tiff may  still  brinff  an  action  of  debt,  founded  on  this  dormant  judgment,  which 
WM  the  only  method  of  revival  allowed  by  the  common  law.(/>)(7) 

(i>Hob.68.  (fc)r.N.B.in.  (l)SBep.l&  (m)  Stat  »  Hen.  Vm.  a  88^  1 7C 
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(7)  By  15  and  16  Vict,  c.  76,  §  198,  during  the  lives  of  the  parties  to  a  judgment  and 
within  %\x  years  of  the  judgment,  execution  may  issue  without  Mtrt  foMae,  By  the  same 
Ktstuie.  §  134,  a  writ  of  revivor  to  rerive  judgments  less  than  ten  years  old  shall  be  allowed 
without  rule  or  order;  otherwise  if  more  than  ten  years  old.  The  common  law  rule  as  to 
iho  time  within  wiiich  execution  shall  issue  has  been  changed  by  statute  in  many  American 
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In  this  manner  are  the  several  remedies  given  by  the  English  law  for  all  sorts 
of  injuries,  either  real  or  personal,  administered  by  the  several  courts  of  justice, 
and  their  respective  officers.  In  the  course,  therefore,  of  the  present  book,  we 
have,  first,  seen  and  considered  the  nature  of  remedies,  by  the  mere  act  of  the 
parties,  or  mere  operation  of  law,  without  any  suit  in  courts.  We  have  next 
taken  a  review  of  remedies,  by  suit  or  action  in  courts:  and  therein  have  con* 
templated,  first,  the  nature  and  species  of  courts,  instituted  for  the  redress  of 
injuries  in  general;  and  then  have  shown  in  what  particular  court  application 
must  be  made  for  the  redress  of  paiticular  injuries,  or  the  doctrine  of  jurisdic- 
r  *422l  ^'^^^  ^^^  ^cognizance.  We  afterwards  proceed  to  consider  the  nature 
'-  J  and  distribution  of  wrongs  and  injuries  affecting  every  species  of  per- 
sonal and  real  rights,  with  the  respective  remedies  by  suit,  which  the  law  of  the 
land  has  afforded  for  every  possible  injury.  And,  lastly,  we  have  deduced  and 
pointed  out  the  method  and  progress  of  obtaining  such  remedies  in  the  courts 
of  justice:  proceeding  from  the  6rst  general  complaint  or  origincU writ^  through 
all  the  stages  of  process,  to  compel  the  defendant's  appearance;  and  of  plead- 
ing,  or  formal  allegation  on  the  one  side,  and  excuse  or  denial  on  the  other; 
with  the  examination  of  the  validity  of  such  complaint  or  excuse,  upon  de- 
murrer; or  the  truth  of  the  facts  alleged  and  denied,  upon  issue  joined,  and 
its  several  trials;  to  the  judgment  or  sentence  of  the  law,  with  respect  to  the 
nature  and  amount  of  the  redress  to  be  specifically  given:  till  after  consider- 
ing the  suspension  of  that  judgment  by  writs  in  the  nature  of  appeals,  we 
have  arrived  at  its  final  execution;  which  puts  the  party  in  specific  possession 
of  his  right  by  the  intervention  of  ministerial  officers,  or  else  gives  him  an 
ample  satisfaction,  either  by  equivalent  damages,  or  by  the  confinement  of  his 
boav  who  is  guilt v  of  the  injury  complained  of. 

This  care  and  circumspection  in  the  law — ^in  providing  that  no  man's  right 
shall  be  affected  by  any  legal  proceeding  without  giving  him  previous  notice, 
and  yet  that  the  debtor  shall  not  by  receiving  such  notice  take  occasion  to 
escape  from  justice;  in  requiring  that  every  complaint  be  accurately  and  pre- 
cisely ascertained  in  writing,  and  be  as  pointedly  and  exactly  answered;  in 
clearly  stating  the  question  either  of  law  or  of  fact;  in  deliberately  resolving 
the  former  after  full  argumentative  discussion,  and  indisputably  fixing  the 
latter  by  a  diligent  and  impartial  trial;  in  correcting  such  errors  as  may  have 
arisen  in  either  of  those  modes  of  decision,  from  accident,  mistake,  or  surprise; 
and  in  finally  enforcing  the  judgment,  when  nothing  can  be  alleged  toimpeaoh 
it; — ^this  anxiety  to  maintain  and  restore  to  every  individual  the  enioyment  of 
his  civil  rights,  without  intrenching  upon  those  of  any  other  individual  in  the 
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to  have  given  a  handle,  in  some  degree,  to  those  complaints  of  delay  in  the 
practice  of  the  law,  which  are  not  wholly  without  foundation,  but  are  flnreatly 
exaggerated  beyond  the  truth.  There  may  be,  it  is  true,  in  this,  as  in  all  other 
departments  of  knowledge,  a  few  unworthy  professors  :  who  study  the  science 
of  chicane  and  sophistry  rather  than  of  tmth  and  justice;  and  who  to  gratify 
the  spleen,  the  dishonesty,  and  wilfulness  of  their  clients,  may  endeavor  to 
screen  the  guilty,  by  an  unwarrantable  use  of  those  means  which  were  intended 
to  protect  the  innocent.  But  the  frequent  disappointments  and  the  constant 
discountenance  that  they  meet  with  m  the  courts  of  justice,  have  confined 
these  men  (to  the  honor  of  this  age  be  it  spoken)  both  in  number  and  reputa 
tion  to  indeed  a  very  despicable  compass. 

Yet  some  delays  there  certainly  are,  and  must  unavoidably  be,  in  the  con- 
duct of  a  suit,  however  desirous  the  parties  and  their  agents  may  be  tooome  lo 
a  speedy  determination.  These  arise  from  the  same  original  caoses  as  were 
mentioned  in  examining  a  former  complaint  j  {g)  from  liberty,  property,  oivHitj, 
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commerce,  and  an  extent  of  populous  territory:  which,  whenever  we  are  willing 
to  exchange  for  tyranny,  poverty,  barbarism,  idleness  and  a  barren  desert,  we 
may  then  enjoy  the  same  dispatch  of  causes  that  is  so  highly  extolled  in  some 
foreign  countries.  But  common  sense  and  a  little  experience  will  convince  us 
that  more  time  and  circumspection  are  requisite  in  causes,  where  the  suitors  ^ 
have  valuable  and  permanent  rights  to  lose,  than  where  their  property  is  trivial 
and  precarious,  ana  what  the  law  gives  them  to-dav,  may  be  seised  by  their 
prince  to-morrow.  In  Turkey,  says  Montesquieu  (r)  where  little  regard  is 
shown  to  the  lives  or  fortunes  of  the  subject,  all  causes  are  quickly  decided: 
the  basha,  on  a  summary  hearing,  orders  which  party  he  pleases  to  be  bastina- 
doed, and  then  sends  them  about  their  business.  But  in  *free  states,  r*J04i 
the  trouble,  expense,  and  delays  of  judicial  proceedings  are  the  price  *-  ^ 
that  every  subject  pays  for  his  liberty:  and  in  all  governments,  he  adds,  the 
formalities  of  law  increase  in  proportion  to  the  value  which  is  set  on  the  honour, 
the  fortune,  the  liberty,  and  life  of  the  subject. 

From  these  principles  it  might  reasonably  follow,  that  the  English  courts 
should  be  more  subject  to  delays  than  those  of  other  nations;  as  they  set  a 
greater  value  on  life,  on  liberty  and  on  property.  But  it  is  our  })eculiar  felio- 
itv  to  enjoy  the  advantage,  and  yet  be  exempted  from  a  proportionable  share 
of  the  burthen.  For  the  course  of  the  civil  law,  to  which  most  other  nations 
conform  their  practice,  is  much  more  tedious  than  ours;  for  proof  of  which  I 
need  only  appeal  to  the  suitors  of  those  courts  in  Bnffland  where  the  ^actice 
of  the  Roman  law  is  allowed  in  its  full  extent.  And  particularly  in  France, 
not  only  our  Fortescue  (a)  accuses  (on  his  own  knowledge)  their  courts  of  most 
unexampled  delays  in  administering  justice;  but  even  a  writer  of  their  own  {t) 
has  not  scrupled  to  testify  that  there  were  in  his  time  more  causes  there  de- 
pending than  in  all  Europe  besides,  and  some  of  them  a  hundred  years  old. 
jSut  (not  to  enlarge  on  the  prodigious  improvements  which  have  been  made  in 
the  celerity  of  justice  by  the  disuse  of  real  actions,  by  the  statutes  of  amend- 
ment and  jeofails,  (u)  and  by  other  more  modem  regulations,  which  it  now 
might  be  indelicate  to  remember,  but  which  posterity  will  never  forget)  the 
time  and  attendance  afforded  by  the  judges  m  our  English  courts  are  also 
greater  than  those  of  many  other  countries.  In  the  Roman  calendar  there  were 
m  the  whole  year  but  twenty  eight-judicial  or  trirerbial  (to)  days  allowed  to 
the  pnetor  for  deciding  causes:  {x)  whereas,  with  us  one-fourth  of  the  year  is 
term  time  in  which  three  courts  constantly  sit  for  the  dispatch  of  matters  of 
law;  besides  the  very  close  attendance  of  the  court  of  chancery  for  determin- 
ing *suits  in  equity,  and  the  numerous  courts  of  assize  and  nisi  prius  r^^oKi 
that  sit  in  vacation  for  the  trial  of  matters  of  fact.  Indeed,  there  is  ^  -' 
no  other  country  in  the  known  world,  that  hath  an  institution  so  commodious 
and  so  adapted  to  the  dispatch  of  causes,  as  our  trial  by  jury  in  those  courts 
for  the  decision  of  facts;  in  no  other  nation  under  heaven  does  justice  make 
her  progress  twice  in  each  year  into  almost  every  part  of  the  kingdom,  to  de- 
cide upon  the  spot,  by  the  voice  of  the  people  themselves,  the  disputes  of  the 
remotest  provinces. 

And  here  this  part  of  our  Commentaries,  which  regularly  treats  only  of  re- 
dress at  the  common  law,  would  naturally  draw  to  a  conclusion.  But,  as  the 
proceedings  in  the  courts  of  equity  are  very  different  from  those  at  common 
law,  and  as  those  courts  are  of  a  very  general  and  extensive  jurisdiction,  it  is 
in  some  measure  a  branch  of  the  task  1  have  undertaken,  to  give  the  student 
some  general  idea  of  the  forms  of  practice  adopted  by  these  courts.  These  will, 
theren>re,  be  the  subject  of  the  ensuing  chapter. 
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CHAPTER    XXVII. 
OF  PROCEEDINGS  IN  THE  COURTS  OF  EQUITT. 

Bbfobb  we  enter  on  the  proposed  subject  of  the  ensain^  chapter,  viz.,  the 
nature  and  method  of  proceedings  in  the  courts  of  equity,  0)  it  will  be  proper 
to  recollect  the  observations  which  were  made  in  the  beginning  of  this  book 
(a)  on  the  principal  tribunals  of  that  kind,  acknowledged  by  the  constitution 
of  England;  and  to  premise  a  few  remarks  upon  those  particular  causes, 
wherein  any  of  them  claims  and  exercises  a  sole  jurisdiction,  distinct  from 
and  exclusive  of  the  other. 

(a)  Pa«M4S,60.m 

(1)  It  is  not  to  he  assumed,  because  the  system  of  equity  has  grown  up  as  an  independent 
and  distinct  system  from  that  of  the  common  law,  that  therefore  the  two  are  opposed  and 
hostile  to  each  other,  and  may  be  expected  to  operate  at  cross  purposes.  On  the  contraryp 
they  are  to  be  regarded  as  the  two  parts  of  a  complete  and  symmetrical  structure,  the  pur- 
pose of  which  is  to  accomplish  justice  in  all  the  varying  circumstances  of  human  transac- 
tions. On  the  otlier  hand,  we  are  not  to  suppose,  because  equity  is  said  to  supply  the  de- 
fects of  the  common  law,  that  it  may  do  this  at  tlic  discretion  of  the  chancellor,  and  re- 
gardless of  other  rules  than  his  own  sense  of  what  is  right  and  just.  It  needs  but  the  most 
cursory  examination  to  show  that  the  jurisdiction  of  equity  is  very  clearly  defined  and 
limited,  and  that  the  discretion  of  the  chancellor  in  administering  this  discretion  is  closely 
restrained  within  the  lines  of  precedents  which  have  evolved  general  rules  for  his  guid- 
ance. 

The  general  heads  of  equity  jurisdiction  may  be  stated  as  follows: 

Fraud. — Equity  is  said  to  abhor  fraud;  and  therefore  it  will  lend  its  aid  to  set  aside  con- 
tracts which  are  tainted  by  it,  and  even  to  vacate  judgments  and  decrees  where  they  have 
been  obtained  by  means  of  it.  The  law  has  a  concurrent  jurisdiction  in  a  ^eat  many 
cases,  and  will  refuse  to  enforce  contracts  tainted  with  fraud ;  but  this  negative  relief  u 
not  always  sufficient  for  the  purposes  of  complete  justice,  and  therefore  equity  lends  its 
aid  to  compel  the  surrender  of  contracts,  the  restoration  of  property  dishonestly  obtained, 
and  the  cancelment  on  public  and  corporate  records  of  entries  which  have  b^n  made  or 
shaped  by  means  of  fraudulent  documents,  representations  or  devices.  Equity  lends  its 
aid  also  in  the  case  of  constructive  frauds  as  where  executors,  administrators,  guardians* 
or  other  trustees  take  advantage  of  the  confidence  belonging  to  their  fiduciary  relation  to 
advance  their  own  interests  at  the  expense  of  those  whose  interests  they  were  selected  U> 
protect;  or  where  attorneys  and  other  professional  men  betray  the  confidence  of  their  em- 
ployers. Unconscionable  bargains  obtained  by  the  influence  properly  belonging  to  the 
several  family  relations  may  also  demand  the  aia  of  equity  for  theii*  abro^tion. 

AcciDBKT. — Equity  may  relieve  against  the  consequences  of  accident  m  some  cases.  A 
familiar  illustration  is  where,  by  reason  of  accidental  circumstances  and  without  his  fault, 
a  party  has  incurred  a  penalty  or  forfeiture.  Here  equity  may  give  relief  on  such  terms  of 
compensation  as  may  be  found  iust.  This,  however,  is  not  universally  true;  for  if  the 
parties  themselves  have  stipulated  what  the  damages  shall  be  when  a  forfeiture  is  incurred, 
equity  will  not  interfere.  It  is  also  a  general  rule  that  equity  cannot^lieve  against  a  for- 
feiture imposed  by  statute. 

MisTAKB.— If  by  mistake  the  contracts  of  parties  are  not  made  to  express  the  actual  in- 
tent, equity  may  ^ve  relief,  provided  they  are  founded  upon  a  valuable,  or  even  upon  a 
good  consideration;  but  purely  voluntary  transactions  will  not  be  aided.  A  common  illus- 
tration of  this  head  of  equity  ia  the  correction  of  a  deed  or  mortgage  in  which  the  descrip- 
tion is  imperfect  or  erroneoua  In  such  a  case  the  grantor  or  mortgagor  will  be  compellM 
to  correct  it  if  the  mistake  is  clearly  established. 

AccouiTT. — Mutual  dealings  between  partners  can  only  be  examined  and  the  accounts 
adjusted  in  equity,  and  the  court  may  decree  the  final  dissolution  of  a  partnership  and  the 
appointment  of  a  receiver  to  wind  up  its  concerns  when  the  case  seems  to  demand  it.  Ac- 
counts and  demands  between  other  parties  which  are  too  complicated  or  numerous  to  be 
properly  tried  at  law,  may  also  be  adjusted  in  equity. 

IiT PANTS. — Equity  has  general  Jurisdiction  to  protect  infants  and  their  estates,  and  may 
appoint  guardians  and  displace  the  custody  of  parents  where  the  interest  of  infants  appears 
to  require  it.  The  infant  on  whose  behalf  a  bill  is  filed  bi^!nmes  a  ward  of  court,  and  it  ia 
a  contempt  of  court  to  interfere  with  his  custody,  or  to  control  or  influence  his  action  in 
such  a  manner  as  to  defeat  or  embarrass  tne  jurisdiction  of  the  court  which  has  been  im- 
voked  in  the  case. 
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I  have  already  {b)  attempted  to  trace  (tliongh  very  concisely)  the  history, 
rise,  and  progress,  of  the  extraordinary  court,  or  court  of  equity,  in  chancery. 
The  same  jurisdiction  is  exercised,  and  the  same  system  of  repress  parsnedy 
in  the  equity  court  of  the  exchequer;  with  a  distinction,  however,  as  to  some 
few  matters,  peculiar  to  each  tribunal,  and  in  which  the  other  cannot  interfere. 
And,  first,  of  those  peculiar  to  the  chancery. 

1.  Upon  the  abolition  of  the  court  of  wards,  the  care,  which  the  crown  was 
bound  to  take  as  guardian  of  its  infant  tenants,  was  totally  extinguished  in 
every  feudal  view;  but  *resulted  to  the  king  in  his  court  of  chancery  r  *j^o7i 
together  with  the  general  protection  (c)  of  all  other  infants  in  the  king-  ^  J 
dom.  When,  therefore,  a  fatherless  child  has  no  other  guardian,  the  court  of 
chancery  has  a  right  to  appoint  one:  and  from  all  proceedings  relative  thereto, 
an  appeal  lies  to  the  house  of  lords.  *  The  coui-t  of  exchequer  can  only  appoint 
a  guardian  ad  litem,  to  manage  the  defence  of  the  infant  if  a  suit  be  com- 

(b)  Page  50.  fta  (c)  F.  N.  B.  S7. 

Lunatics,  Iubkctles,  Etc — Equity  in  these  cases  exercises  a  Jurisdiction  analogous  to 
that  in  the  case  or  infants,  and  appoints  guardians  or  committees  to  take  charge  of  person 
or  estate.  A  statutory  Jurisdiction  is  sometimes  conferred  in  the  case  of  those  who  by 
vicious  habits  have  been  rendered  incompetent  to  manage  their  estates. 

Married  Women. — The  protection  of  married  women  in  the  proper  control  of  their 
separate  estates  belongs  to  equity,  as  does  also  the  enforcement  of  their  undertakings  with 
creditors  and  others  in  respect  to  such  estates.  Equity  will  also,  in  respect  to  other  prop- 
erty which  married  women  have  brought  to  their  husbands  or  have  acquired  during  cover- 
ture, extend  to  them  anv  needful  protection,  and  make  provision  for  an  independent  sup- 
port for  themselves  or  their  children  out  of  it  when  it  seems  equitable  to  do  so. 
'  Specific  Performance. — Equity  has  a  discretionary  power  to  decree  the  specific  per- 
formance of  contracts  respecting  lands,  where  damages  for  a  breach  would  seem  inadequate 
redress,  and  also  in  cases  where  the  plaintiff  mi^ht  be  without  remedy  at  law  by  reason  of 
failure  in  strict  performance  on  his  own  part  In  a  few  cases  specific  performance  will  be 
decreed  in  contracts  respecting  personalty,  and  it  may  also  be  had  in  some  cases  of  pro- 
visions in  marrittge  articles. 

Foreclosure  of  Mortoaoes. — ^Mortgage  and  other  liens  may  be  foreclosed  in  equity, 
not  only  in  cases  of  rea.l  estate,  but  also  when  personalty  has  been  conveyed  or  pledged  by 
way  of  security. 

Ijower. — ^A  widow's  dower  may  be  recovered  either  at  law  or  in  equity^  but  in  some 
cases  only  the  equitable  jurisdiction  will  be  found  fully  adequate. 

Partiteon. —  The  partition  of  Joint  estates  between  the  several  owners  of  interests  is 
made  on  bill  in  equity  filed  by  any  party  concerned. 

Interpleader. — Where  two  persons  claim  the  same  fund,  which  is  in  the  custody  of  a 
third,  the  custodian  for  his  own  protection  may  file  a  bill  in  equity  to  compel  the  claimants 
to  litigate  as  between  themselves. 

TuusTS. — Equity  has  general  Jurisdiction  in  cases  of  trust  and  charity,  and  this  is  exclu- 
sive of  the  courts  of  law.  It  also  has  Jurisdiction  in  all  matters  of  the  administration  of 
estates  of  deceased  persons,  which  however,  in  the  United  States,  has  generally  been  con- 
ferred upon  special  statutory  courts. 
Pi 


Bills  of  PEAG%~These  are  calculated  to  restrain  unnecessary  and  vexatious  litigation, 
and  to  enjoin  the  bringing  of  numerous  suits  when  one  is  adequate  to  all  the  purposes  of 
justice. 

Bill?  Quia  Timet. — The  purpose  of  these  bills  is  to  prevent  a  threatened  or  possible 
future  injury,  and  to  quiet  titles  and  estates  in  respect  thereto. 

Injunctions. — The  court  of  chancery  will  issue  the  writ  of  injunction,  not  only  as  a 
temporary  remedy  pending  litigation,  biit  also  as  a  permanent  mandate  Hgainst  some  threat- 
ened or  contemplated  injury.  A  common  case  is  where  a  nuisance  is  being  created  to  the 
injury  of  the  plaintiff,  or  where  patents  are  being  infringed  or  trade  marks  pirated. 

These  sufficiently  indicate  the  general  heads  of  equity  jurisdiction,  and  illustrate  its  great 
extent  and  value.  It  should  be  added  that  chancery  formerly  exercised  important  jurisdic- 
tion in  compelling  discovery  where  the  common  law  courts  were  inadequate  to  reach  the 
facts;  but  this  has  been  rendered  unimportant  by  the  statutes  which  make  parlies  to  suits 
and  other  interested  persons  competent  witnesses. 

In  many  states  of  the  American  Union  chancery  as  a  distinct  system  has  been  abolished. 
Equitable  principles  nevertheless  lemnin  and  are  to  be  adminisiercd  bv  the  cuirts  of  law, 
and  those  courts  issue  injunctions  and  employ  other  cquitahlc  remedies  when  justice  is 
found  to  require  it.  The  valuable  treatises  of  t^tory,  Spence,  Adams,  Willard  and  Pomeroy 
on  equity  Jurisdiction  are  therefore  as  important  as  ever,  even  in  the  states  which  no  longer 
have  cliancery  courts. 
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menoed  against  him;  a  power  which  is  incident  to  the  jurisdiction  of  eveiy 
court  of  justice:  (d)  but  when  the  interest  of  a  minor  comes  before  the  court 
judicially^  in  the  progress  of  a  cause,  or  upon  a  bill  for  that  purpose  filed, 
either  tribunal  indiscruninatelj  will  take  care  of  the  property  of  the  infant. 

2.  As  to  idiots  and  luncUica:  the  king  himself  used  formerly  to  commit  the 
custody  of  them  to  proper  committees,  in  erery  particular  case;  but  now,  to 
avoid  solicitations  and  the  very  shadow  of  undue  partiality,  a  warrant  is  issued 
by  the  king,  (6)  under  his  royal  sign  manual,  to  the  chancellor  or  keeper  of 
his  seal  to  perform  this  office  for  him:  and,  if  he  acts  improperly  in  granting 
such  custodies,  the  complaint  must  be  made  to  the  king  himself  in  council  (j) 
But  the  previous  proceedings  on  the  copimission,  to  inquire  whether  or  no  the 
party  be  an  idiot  or  a  lunatic,  are  on  the  law  side  of  the  court  of  chancery, 
and  can  only  be  redressed  (if  erroneous)  by  writ  of  error  in  the  regular  course 
of  law. 

8.  The  king,  9A  parens  patrics^  has  the  general  superintendence  of  all  chart' 
ties;  which  he  exercises  by  the  keeper  of  his  conscience,  the  chancellor.  And, 
therefore,  whenever  it  is  necessary,  the  attorney-general,  at  the  relation  of  some 
informant  (who  is  usually  called  the  relator)^  files  ex  officio  an  information  in  the 
court  of  chancery  to  have  the  charity  properly  established.  By  statute,  also, 
48  Eliz.  c.  4,  authority  is  given  to  the  lord  chancellor,  or  lord  keeper,  and  to  the 
r  •4281  <5hancellor  of  the  duchy  of  Lancaster,  respectively,  to  grant  *commis- 
*■  -I  sions  under  their  several  seals,  to  inquire  into  any  abuses  of  charitable 
donations,  and  rectify  the  same  by  decree  ;  which  may  be  reviewed  in  the 
respective  courts  of  the  several  cnancellors,  upon  exceptions  taken  thereto. 
But,  though  this  is  done  in  the  petty  bag  office  in  the  court  of  chancery,  be- 
cause the  commission  is  there  returned,  it  is  not  a  proceeding  at  common  law, 
but  treated  as  an  original  cause  in  the  court  of  e^uit}r.  The  evidence  below 
is  not  taken  down  in  writing,  and  the  respondent,  m  his  answer  to  the  excep- 
tions, ma^  allege  what  new  matter  he  pleases;  upon  which  they  go  to  proof, 
and  examine  witnesses  in  writing  upon  all  the  matters  in  issue:  and  the  court 
may  decree  the  respondent  to  pay  all  the  costs,  though  no  such  authority  is 
given  by  the  statute.  And  as  it  is  thus  considered  as  an  original  cause  through- 
out, an  appeal  lies  of  course  from  the  chancellor's  decree  to  the  house  of  peers, 
(g)  notwithstanding  any  loose  opinions  to  the  contrary,  {h) 

4.  By  the  several  statutes  relating  to  bankrupts^  a  summary  jurisdiction  is 
given  to  the  chancellor,  in  many  matters  consequential  or  previous  to  the  com- 
missions thereby  directed  to  be  issued;  from  which  the  statutes  give  no  ap- 
peal. (2) 

On  the  other  hand,  the  jurisdiction  of  the  court  of  chancery  doth  not  extend 
to  some  causes,  wherein  relief  may  be  had  in  the  exchequer.  No  information 
can  be  brought  in  chancery  for  such  mistaken  charities  as  are  given  to  the  king 
by  the  statutes  for  suppressing  superstitious  uses.  Nor  can  chancery  give  any 
relief  against  the  king,  or  direct  any  act  to  be  done  by  him,  or  make  any  decree 
disposing  of  or  affecting  his  property;  not  even  in  cases  where  he  is  a  royal 
trustee,  (t)  (8)  Such  causes  must  be  determined  in  the  court  of  exchequer,  as 
r*42fl  1  ^^^^^  ^^  revenue:  which  alone  has  power  *over  the  king's  treasury, 
•-  -I  and  the  officers  employed  in  its  management:  unless  where  it  properly 
belongs  to  the  duchy  court  of  Lancaster,  which  hath  also  a  similar  jurisdiction 

((f)  Cro.  Joe.  041.  8  Ler.  188.   T.  Jones,  90.    («)  See  book  L  cfa.  6.  V)  >  P-  Wmo.  106.    See  Beg.  Br.  Wtt* 
ig\  Duke's  Char.  Uses,  68, 128.    Corporation  of  Borford  t.  Lentfaol,  Cane.  9  May,  174S. 
(h)  8  Vern.  118. 

(0  Hii^iciiis  ▼.  York  Buildings'  Company,  Cane.  M  Oct.  1740.  BeoTe  t.  Attomey-QenenU,  OI01M.  87  Mor. 
1741.    Liglitbourn  ▼.  Attorney-Oeneral,  Cane,  8  Hay,  174S. 

(2)  This  jurisdiction  is  now  in  the  bankruptcy  courts. 

(:{)  It  lias  already  been  stated  that  a  sovereignty  is  not  suable  in  its  own  courts,  except 
with  its  own  consent,  and  this  consent  is  given  either  by  general  law,  or  specially  for  the  part- 
icular case.     See  note  p.  207,  iupra. 
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M  a  court  of  rerenuey  and^  like  the  other,  coDsista  of  both  a  court  of  law  and 
a  court  of  equity. 

In  all  other  matters,  what  is  said  of  the  court  of  equity  in  chancery  will  be 
equally  applicable  to  the  other  courts  of  equity.  Whatever  difference  there 
may  be  in  the  forms  of  practice,  it  arises  from  the  different  constitution  of  their 
officers:  or,  if  they  differ  in  any  thing  more  essential,  one  of  them  must  cer« 
tainly  be  wrong;  for  truth  and  justice  are  always  uniform,  and  ought  equally 
to  be  adopted  by  them  all. 

Let  us  next  take  a  brief,  but  comprehensive  view  of  the  general  nature  of 
equity,  as  now  understood  and  practiced  in  our  several  courts  of  judicature.  I 
have  formerly  touched  upon  it,  (k)  but  imperfectly:  it  deserves  a  more  complete 
explication.  Yet  as  nothing  is  hitherto  extant  that  can  give  a  stranger  a  tol- 
erable idea  of  the  courts  of  equity  subsisting  in  Bngland,  as  distinguished  from 
the  courts  of  law,  the  compiler  of  these  observations  cannot  but  attempt  it 
with  diffidence:  those  who  know  them  best  are  too  much  employed  to  find  time 
to  write;  and  those  who  have  attempted  but  little  in  those  courts  must  be  often 
at  a  loss  for  materials. 

Equity,  then,  in  its  true  and  genuine  meaning,  is  the  soul  and  spirit  of  all 
law:  positive  law  is  construed,  and  rational  law  is  made  by  it.  In  this,  equity 
is  synonymous  to  justice;  in  that,  to  the  true  sense  and  sound  interpretation 
of  the  rule.  But  the  very  terms  of  a  court  of  equity^  and  a  court  of  law^  as 
contrasted  to  each  other,  are  apt  to  confound  and  mislead  us:  as  if  the  one 
judged  without  equity,  and  the  other  was  not  bound  by  any  law.  Whereas 
every  definition  or  illustration  to  be  met  with,  which  now  draws  a  line  between 
the  two  jurisdictions,  by  setting  law  and  equity  *in  opposition  to  each  r^joni 
other,  will  be  found  either  tottSly  erroneous,  or  erroneous  to  a  certain  '-  ^ 
degree. 

1.  Thus  in  the  first  place  it  is  said,  {t)  that  it  is  the  business  of  a  court  of 
equity  in  England  to  abate  the  rigour  ot  the  common  law.  But  no  such  power 
is  contended  for.  Hard  was  the  case  of  bond-creditors  whose  debtor  devised 
away  his  real  estate;  rieorous  and  unjust  the  rule,  which  put  the  devisee  in  a 
better  condition  than  the  heir;  (m)  yet  a  court  of  equity  had  no  power  to 
inteipose.  Plard  is  the  common  law  still  subsisting,  that  land  devised,  or  des- 
cending to  the  heir,  shall  not  be  liable  to  simple  contract  debts  of  the  ancestor 
or  devisor,  (n)  although  the  money  was  laid  out  in  purchasing  the  very  land, 
(4)  and  that  the  father  shall  never  immediately  succeed  as  heir  to  the  real 
estate  of  the  son:  (o)  but  a  court  of  equity  can  give  no  relief;  though  in  both 
these  instances  the  artificial  reason  of  the  law,  arising  from  feudal  principles, 
has  long  ago  entirely  ceased.  The  like  may  be  observed  of  the  descent  of  lands 
to  a  remote  relation  of  the  whole  blood,  or  even  their  escheat  to  the  lord,  in 

E reference  to  the  owner's  half  brother;  (/>)  and  of  the  total  stop  to  all  justice, 
y  causing  the  parol  to  demurs  {g)  whenever  an  infant  is  sued  as  heir,  or  is 
party  to  a  real  action.  (5)  In  all  such  cases  of  positive  law,  the  courts  of 
equity,  as  well  as  the  courts  of  law,  must  say  with  Ulpian,  (r)  "Aoc  quidetn 
perquam  durum  esty  Bed  ita  lex  scripta  estJ" 

2.  It  is  said,  {s)  that  a  court  of  equity  determines  according  to  the  spirit  of 
the  rule,  and  not  according  to  the  strictness  of  the  letter.  But  so  also  does  a 
court  of  law.  Both,  for  instance,  are  equally  bound,  and  equally  profess,  to 
interpret  statutes  according  to  the  true  intent  of  the  legislature.  In  general 
law  all  cases  cannot  be  foreseen;  or,  if  foreseen,  cannot  be  expressed:  some  will 
arise  that  will  fall  within  the  *meaning,  though  not  within  the  words,  r^jo^i 
of  the  legislator;  and  others  which  may  fall  within  the  letter,  may  he  ^     *    -' 

Cfe)  Book  L  introd.  SS  ^  8.  ad  eale, 

(I)  Lord  KAims,  Princ.  of  Equity,  44.  (m)  See  book  11,  cb.  SS,  p.  878. 

(n)  Ibid,  cb.  15.  pp.  848.  244:  cb.  28,  p.  877.  (o)  /  bid,  cb.  14,  p.  806.  (j>)  Ibid,  p. 

(ft)  See  page  300.  (r)  £;/.  40,  9,  13.  (s)  Lord  Kaims,  Princ.  of  Equity,  177. 

(4)  Thfs  rule  is  since  abrogated  by  statute. 
(6)  Demurrer  of  the  parol  was  abolished  by  1  Wm.  IV.,  c.  47. 
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contrary  to  his  meaning,  though  not  expressly  excepted.  These  oases,  thna 
out  of  the  letter,  are  often  said  to  be  within  the  equity  of  an  act  of  parliament; 
and  so  cases  within  the  letter  are  frequently  out  of  the  equity.  Here  by 
equity  we  mean  nothing  but  the  sound  interpretation  of  the  law;  though  the 
words  of  the  law  itself  may  be  too  general,  too  special,  or  otherwise  inaccurate 
or  defective.  These,  then,  are  the  cases  which,  as  Qrotius  {t)  says,  ^^lex  nan 
exacte  definitj  sed  arhltrio  boni  viri  permiUit;^^  in  order  to  find  out  the  true 
sense  and  meaning  of  the  lawgiver,  from  every  other  topic  of  construction. 
But  there  is  not  a  single  rule  of  interpreting  laws,  whether  equitably  or  strict- 
ly, that  is  not  equally  used  by  the  judges  in  the  courts  both  oi  law  and  equity: 
the  construction  must  in  both  be  the  same:  or,  if  they  differ,  it  is  only  as  one 
court  of  law  may  also  happen  to  differ  from  another.  Each  endeavors  to  fix 
and  adopt  the  true  sense  of  the  law  in  question;  neither  can  enlarge,  diminish, 
or  alter  that  sense  in  a  single  tittle. 

3.  Again,  it  hath  been  said,  (u)  that /rauef,  accident  and  trust,  SLve  the  proper 
and  peculiar  objects  of  a  court  of  equity.  But  every  kind  of  fraud  is  equally 
cognizable,  and  equally  adverted  to,  in  a  court  of  law:  and  some  frauds  are 
cognizable  only  there:  as  fraud  in  obtaining  a  devise  of  lands,  which  is  always 
sent  out  of  the  equity  courts,  to  be  there  determined,  ^zxij  accidents  are  also 
supplied  in  a  court  of  law;  as  loss  of  deeds,  mistakes  in  receipts  or  accounts, 
wrong  payments,  deaths  which  make  it  impossible  to  perform  a  condition  liter- 
ally, and  a  multitude  of  other  contingencies :  and  many  cannot  be  relieved 
even  in  a  court  of  equity:  as,  if  by  accident  a  recovery  is  ill  suffered,  a  devise 
ill  executed,  a  contingent  remainder  destroyed,  or  a  power  of  leasing  omitted 
in  a  family  settlement.  A  technical  trusty  indeed,  created  by  the  limitation  of 
r*it^2l  *  second  use,  was  forced  into  *the  courts  of  equity  in  the  manner  for- 
^  ^  merly  mentioned;  {w)  and  this  species  of  trusts,  extended  by  inference 
and  construction,  have  ever  since  remained  as  a  kind  of  peculium  in  those 
courts.  But  there  are  other  trusts,  which  are  cognizable  in  a  court  of  law:  as 
deposits,  and  all  manner  of  bailments;  and  especially  that  implied  contract,  so 
highly  beneficial  and  useful,  of  having  undertaken  to  account  for  money 
received  to  another's  use,  {x)  which  is  the  ground  of  an  action  on  the  case 
almost  as  universally  remedial  as  a  bill  in  equity. 

4.  Once  more;  it  has  been  said  that  a  court  of  equity  is  not  bound  by  rules 
or  precedents,  but  acts  from  the  opinion  of  the  judge,  (y)  founded  on  the  cir- 
cumstances of  every  particular  case.  Whereas  tlie  system  of  our  courts  of 
equity  is  a  laboured,  connected  system,  governed  by  established  rules,  and 
bound  down  by  precedents,  from  which  they  do  not  depart,  although  the  rea- 
son of  some  of  them  may  perhaps  be  liable  to  objection.  Thus  the  refusing  of 
a  wife  her  dower  in  a  trust-estate,  (z)  (6)  yet  allowing  the  husband  his  curtesy: 
the  holding  the  penalty  of  a  bond  to  be  merely  a  security  for  the  debt  and 
interest,  yet  considering  it  sometimes  as  the  debt  itself,  so  that  the  interest 
shall  not  exceed  that  penalty,  (a)  the  distinguishing  between  a  mortgage  at 
Jive  per  cent,  with  a  clause  of  a  reduction  to  four,  if  the  interest  be  regularly 
paid,  and  a  mortgage  BXfaur  per  cent,  with  a  clause  of  enlargement  to  Jive,  if 
the  payment  of  the  interest  be  deferred;  so  that  the  former  shall  be  deemed  a 
conscientious,  the  latter  an  unrighteous  bargain:  (b)  all  these,  and  other  cases 
that  might  be  instanced,  are  plainly  rules  of  positive  law;  supported  only  by 

it)  De  aquitate,  18.  (u)  1  RoU.  Abr.  874    4  Inst.  SI    10  Mod.  1. 

(10)  Book  II.  ch.  20.  (X)  See  page  163. 

(y)  This  is  stated  by  Mr.  Seldf*n  (TabTe-Tallc,  tit  Equity)  with  more  pleasantry  than  truth.  **  For  law 
wo  have  a  measure,  and  Icnow  what  to  trust  to:  equity  i<  according  to  the  coDScience  of  htm  that  is  chan- 
cellor; and  as  that  is  larger  or  tiarrowrer.  so  is  equity.  *Tis  all  one  as  if  they  sliould  make  the  (Standard 
for  the  meisiire  a  clmncellor'a  foot.  What  an  uncertain  measure  would  this  be!  One  chancellor  has  a 
lonjp  foor,  another  a  sliort  foot,  a  third  an  indifferent  foot.  It  is  the  same  thing  with  the  chancellor*! 
consciencH." 

(z>  2  1'.  Wnis.  640.    See  book  IT,  p.  S37.  (a)  Salk.  154.  (b)  8  Vera.  280,  816.    8  Atk.  580. 

(6)  Now  otherwise,  by  the  dower  act,  3  and  4  Wm.  IV,  c  105. 
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*the  reverence  that  is  shown,  and  generally  very  properly  shown,  to  a  r^joai 
series  of  former  determinations;  that  the  rule  of  property  may  be  *•  -' 
uniform  and  steady.  Nay,  sometimes  a  precedent  is  so  strictly  foUowedi  that 
a  particular  judgment,  founded  upon  special  circumstanceSy  (c)  gives  rise  to  a 
general  rule. 

In  short,  if  a' court  of  equity  in  England  did  really  act  as  many  ingenious 
writers  have  supposed  it  (from  theory)  to  do,  it  would  rise  above  all  law,  either 
<;ommon  or  statute,  and  be  a  most  arbitrary  legislator  in  every  particular  case. 
No  wonder  they  are  so  often  mistaken.  Grotius,  or  PufEendorf,  or  any  other 
of  the  great  masters  of  jurisprudence,  would  have  been  as  little  able  to  dis- 
•cover,  by  their  own  light,  the  system  of  a  court  of  equity  in  England,  as  the 
system  of  a  court  of  law:  especially,  as  the  notions  before  mentioned  of  the 
character,  power,  and  practice  of  a  court  of  equity  were  formerly  adopted  and 
propagated  (though  (not  with  approbation  of  the  thing)  by  our  principal  anti- 
^quaries  and  lawyers;  Spelman,({^)  Coke,(e)  Lambard,(/)  and  Selden,  {ff)  and 
«ven  the  great  Bacon  (A)  himself.  But  this  was  in  the  infancy  of  our  courts 
of  equity,  before  their  jurisdiction  was  settled,  and  when  the  chancellors  them- 
selves, partly  from  their  ignorance  of  law  (being  frequently  bishops  or  states- 
men), partly  from  ambition  or  lust  of  power  (encouraged  by  the  arbitrary 
principles  of  the  age  they  lived  in),  but  principally  from  the  narrow  and  un- 
just decisions  of  the  courts  of  law,  had  arrogated  to  themselves  such  unlimited 
authority,  as  hath  totally  been  disclaimed  by  their  successors  for  now  about  a 
century  past.  The  decrees  of  a  court  of  equity  were  then  rather  in  the  nature 
of  awards,  formed  on  the  sudden  pro  re  nata,  with  more  probity  of  intention 
than  knowledge  of  the  subject;  ^founded  on  no  settled  principles,  as  [414041 
being  never  designed,  and  therefore  never  used  for  precedents.  But  *-  -' 
the  systems  of  jurisprudence,  in  our  courts  both  of  law  and  equity,  are  now 
equally  artificial  systems,  founded  on  the  same  principles  of  justice  and  posi- 
tive law:  but  varied  by  different  usages  in  the  forms  and  mode  Of  their  pro- 
ceedings :  the  one  being  originally  derived  (though  much  reformed  and 
improved)  from  the  feudal  customs,  as  they  prevailed  in  different  ages  in  the 
Saxon  and  Norman  judicatures;  the  other  (but  with  equal  improvements)  from 
the  imperial  and  potitiiioal  formularies,  introduced  by  their  clerical  chancellors. 

The  suggestion  indeed  of  every  bill,  to  give  jurisdiction  to  the  courts  of 
equity  (copied  from  those  early  times),  is  that  the  complainant  hath  no  remedy 
at  the  common  law.  But  he  who  should  from  thence  conclude,  that  no  case  is 
judged  of  in  equity  where  there  might  have  been  relief  at  law,  and  at  the  same 
time  casts  his  eye  on  the  extent  and  variety  of  the  cases  in  our  equity  reports, 
must  think  the  law  a  dead  letter  indeed.  The  rules  of  property,  rules  of  evi- 
dence, and  rules  of  interpretation  in  both  courts  are,  or  should  be,  exactly  the 
«ame:  both  ought  to  adopt  the  best,  or  must  cease  to  be  courts  of  justice. 
Formerlv  some  causes,  which  now  no  longer  exist,  might  occasion  a  different 
rule  to  be  followed  in  one  court,  from  what  was  afterwards  adopted  in  the 
other,  as  founded  in  the  nature  and  reason  of  the  thing:  but,  the  instant  those 
'Causes  ceased,  the  measure  of  substantial  justice  ought  to  have  been  the  same 
in  both.  Thus  the  penalty  of  a  bond,  origmally  contrived  to  evade  the  absurd- 
ity of  those  monkish  constitutions  which  prohibited  taking  interest  for  money, 
was  therefore  very  pardonably  considered  as  the  real  debt  in  the  courts  of  law, 
when  the  debtor  neglected  to  perform  his  agreement  for  the  return  of  the  loan 
with  interest:  for  the  judges  could  not,  as  the  law  then  stood,  give  judgment 
that  the  interest  should  be  spocitically  paid.  But  when  afterwards  the  taking 
of  interest  became  legal,  as  the  necessary  companion  of  commerce, (t)  nay  after 

(e)  See  the  ease  of  Foster  and  Munt  (1  Vera.  478)  with  regard  to  the  UDdlsposed  retidvum  of  personal 
-estates. 

(d)  QucB  in  fummis  itaque  tribunalib\is  multi  e  legum  oanone  decemtint  JudietM,  »olU9  (H  re*  exigerifj 
^ohibeat  cancellarius  ex  arbiirio  ;  nee  aliter  decretis  tenetur  aiice  cuHob  vel  iui  tpsiiu^  quills  elvcentm 
nova  ratione  recoffnoMcat  qua  vohtertt,  juutet  et  deleat  prout  nuce  videbitur  prudentia.    Gloss.  lOS. 

(e)  See  pairf^s  54,  66.  (/)  Archeion.  71,  78;  78.  (a)  Ubi  supra, 

<A)  De  Auym,  Scitnt,  I.  8,  &  8.  (0  &ee  book  11,  p.  450. 
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r*485 1  ^^®  statute  of  37  Hen.  VIII,  o.  9,  had  declared  tbe  Mebt  or  loan  itself 
••  J  to  be  "the  just  and  true  intent*'  for  which  the  obligation  was  given, 
their  narrow-minded  successors  still  adhered  wilfully  and  technically  to  the 
letter  of  the  ancient  -precedents,  and  refused  to  consider  the  payment  of  prin- 
cipal, interest,  and  costs,  as  a  full  satisfaction  of  the  bond.  At  the  same  time 
more  liberal  men,  who  sate  in  the  courts  of  equity,  construed  the  instrument 
according  to  its  "just  and  true  intent,"  as  merely  a  security  for  the  loan:  in 
which  li^ht  it  was  certainly  understood  hj  the  parties,  at  least  after  these  de- 
terminations; and  therefore  this  construction  should  have  been  universally  re- 
ceived. So  in  mortgages,  being  only  a  landed  as  the  other  is  a  personal  secu- 
rity for  the  money  lent,  the  payment  of  principal,  interest,  and  costs,  ought  at 
any  time,  before  judgment  executed,  to  have  saved  the  forfeiture  in  a  court  of 
law,  as  well  as  in  a  court  of  equity.  And  the  inconvenience,  as  well  as  injus- 
tice, of  putting  different  constructions  in  different  courts  upon  one  and  the 
same  transaction,  obliged  the  parliament  at  length  to  interfere,  and  to  direct^ 
by  the  statutes  4  and  5  Ann.  c.  16,  and  1  Qeo.  EL  o.  20,  that,  in  the  cases  of 
bonds  and  mortgages,  what  had  long  been  the  practice  of  the  courts  of  equity 
should  also  for  the  future  be  universally  followed  in  the  courts  of  law;  where- 
in it  had  before  these  statutes  in  some  degree  obtained  a  footing-C^") 

Again;  neither  a  court  of  equity  nor  of  law  can  vary  men's  wills  or  agree- 
ments, or  (in  other  words)  make  wills  or  agreements  for  them.  Both  are  to 
understand  them  truly,  and  therefore  uniformly.  One  court  oueht  not  to  ex- 
tend, nor  the  other  abridge,  a  lawful  provision  deliberately  settled  by  the  par- 
ties, contrary  to  its  just  intent.  A  court  of  equity,  no  more  than  a  court  of 
law,  can  relieve  against  a  penalty  in  the  nature  of  stated  damages;  as  a  rent  of 
5L  an  acre  for  ploughing  up  ancient  meadow:  (k)  nor  against  a  lapse  of  time, 
where  the  time  is  material  to  the  contract;  as  in  covenants  for  the  renewal  of 
leases.  Both  courts  will  equitably  construe,  but  neither  pretends  to  control  or 
change,  a  lawful  stipulation  or  engagement. 

r*436l  '*'1^6  rules  of  decision  are  in  both  courts  equally  apposite  to  the  sub- 
'-  -'  jects  of  which  they  take  cognizance.  Where  the  subject-matter  is  such 
as  requires  to  be  determined  secundum  asquum  et  bonumy  as  generally  upon 
actions  on  the  case,  the  judgments  of  the  courts  of  law  are  guided  by  the  most 
liberal  equity.  In  matters  of  positive  right,  both  courts  must  submit  to  and 
follow  those  ancient  and  invariable  maxims  "  qucB  relicta  mint  et  tradita,^^{f) 
Both  follow  the  law  of  nations,  and  collect  it  from  history  and  the  most  ap- 
proved authors  of  all  countries,  where  the  question  is  the  object  of  that  law:  as 
m  the  case  of  the  privileges  of  ambassadors,(m)  hostages,  or  ransom-bills. (n) 
In  mercantile  transactions  they  follow  the  marine  law,  {o)  and  argue  from  the 
usages  and  authorities  received  in  all  maritime  countries.  Where  they  exer- 
cise a  concurrent  jurisdiction,  they  both  follow  the  law  of  the  proper /brum:  ( j>) 
in  matters  originally  of  ecclesiastical  cognizance,  they  both  equally  adopt  the 
canon  or  imperial  law,  according  to  the  nature  of  the  subject;  (q)  and  if  a  ques- 
tion came  before  either,  which  was  properly  the  object  of  a  foreign  municipal 
law,  they  would  both  receive  information  what  is  the  rule  of  the  country,  (r) 
and  would  both  decide  accordingly. 

Such  then  being  the  parity  of  law  and  reason  which  governs  both  species  of 
courts,  wherein  (it  may  be  asked)  does  their  essential  difference  consist?  It 
principally  consists  in  the  different  modes  of  administering  justice  in  each;  in 
the  mode  of  proof,  the  mode  of  trial,  and  the  mode  of  relief.  Upon  these,  and 
upon  two  other  accidental  grounds  of  jurisdiction,  which  were  formerly  driven 
into  those  courts  by  narrow  decisions  of  the  courts  of  law,  viz.:  the  true  con- 
r*4^7l  B^i^^^^^^  ^^  securities  for  money  lent,  and  the  form  and  effect  *of  a 
1-        -I    trust  or  second  use;  upon  these  main  pillars  hath  been  gradually  erected 


( j)  8  Keb.  608. 555.    Salk.  697.    6  Mod.  11,  60.  101.  (Xr)  2  Atk.  889. 

(1)  Dejure  natwrm  cogitare  per  noa  atque  dicetedebemtu;  de  jure  popuU  Bomati4^  gum  relicti  sunt  9i 
trcuMa.    Cio.  de  Leg.  /.  3,  ad  calc. 

(m)  See  book  I.  p.  258.  (n)  Ricord  ▼.  Bettenham,  Tr.  5  Qeo.  Ill,  B.  B. 

,    (o)  Bee  book  I,  p.  75.    Book  n,  pp.  459, 461,  467.     (p)  See  book  II,  p.  618.       (g)  IbUL  604.      (r)  Ibid,  468. 
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that  straotore  of  jurisprudence,  which  prevails  in  our  courts  of  equity,  and  is 
inwardly  bottomed  upon  the  same  substantial  foundations  as  the  legal  system 
which  hath  hitherto  been  delineated  in  these  Commentaries;  however  different 
they  may  appear  in  their  outward  form,  from  the  different  taste  of  their  arch- 
itects. 

1.  And  first,  as  to  the  mode  of  proof.  When  facts,  or  their  leading  cir- 
oumstances,  rest  only  in  the  knowledge  of  the  party,  a  court  of  equity  applies 
itself  to  his  conscience,  and  purges  him  upon  oath  with  regard  to  the  trutn  of 
the  transaction;  and,  that  being  once  discovered,  the  judgment  is  the  same  in 
equity  as  it  would  have  been  at  law.  But  for  want  of  this  discovery  at  law, 
the  courts  of  equity  have  acquired  a  concurrent  jurisdiction  with  every  other 
court  in  all  matters  of  account.  («)  As  incident  to  accounts,  they  take  a  con- 
current cognizance  of  the  adminijstration  of  personal  assets,  {t)  consequently 
of  debts,  legacies,  the  distribution  of  the  residue,  and  the  conduct  of  executors 
and  administrators,  (ti)  As  incident  to  accounts,  they  also  take  the  concur- 
rent jurisdiction  of  tithes,  and  all  questions  relating  thereto;  (to)  of  all  dealings 
in  partnership,  (as)  and  many  other  mercantile  transactions;  and  so  of  bailiffs, 
receivers,  factors,  and  agents,  (y)  It  would  be  endless  to  point  out  all  the 
several  avenues  in  human  affairs,  and  in  this  commercial  age,  which  lead  to  or 
end  in  accounts. 

From  the  same  fruitful  source,  the  compulsive  discovery  upon  oath,  the 
courts  of  equitjr  have  acquired  a  jurisdiction  over  almost  all  matters  of  fraud: 
(2)  all  matters  m  the  private  knowledge  of  the  party,  which,  though  concealed, 
are  binding  in  conscience;  and  all  judgments  at  law,  obtained  through  such 
fraud  or  concealment.  And  this,  not  by  ^impeaching  or  reversing  the  r^jooi 
judgment  itself,  but  by  prohibiting  the  plaintiff  from  taking  any  ad-  ^  ^ 
vantage  of  a  judgment,  ootained  by  suppressing  the  truth;  (a)  and  which,  had 
the  same  facts  appeared  on  the  trial  as  now  are  discovered,  he  would  never 
have  attained  at  all. 

2.  As  to  the  mode  of  trial.  This  is  by  interrogatories  administered  to  the 
witnesses,  upon  which  their  depositions  are  taken  in  writing,  wherever  they 
happen  to  reside.  If  therefore  the  cause  arises  in  a  foreign  country,  and  the 
witnesses  reside  upon  the  spot;  if,  in  causes  arising  in  England,  the  witnesses 
are  abroad,  or  shortly  to  leave  the  kingdom;  or  if  witnesses  residing  at  home 
are  aged  or  infirm;  any  of  these  cases  lays  a  ground  for  a  court  of  equity  to 
grant  a  commission  to  examine  them,  and  (in  consequence)  (7)  to  exercise  the 
same  jurisdiction,  which  might  have  been  exercised  at  law,  if  the  witnesses 
could  probably  attend. 

3.  With  respect  to  the  mode  of  rditf.  The  want  of  a  more  specific  remedy 
than  can  bo  obtained  in  the  courts  of  law  gives  a  concurrent  jurisdiction  to  a 
court  of  equity  in  a  great  variety  of  cases.  To  instance  in  executory  agree- 
ments. A  court  of  equity  will  compel  them  to  be  carried  into  strict  execu- 
tion, (d)  unless  where  it  is  improper  or  impossible:  instead  of  giving  damages 
for  their  non-performance.  (8)  And  hence  a  fiction  is  established,  that  what 
ought  to  be  done  shall  be  considered  as  being  actually  done,  (c)  and  shall  re- 
late back  to  the  time  when  it  ought  to  have  been  done  originally:  and  this 


(«1 1  Cha.  Ca.  57.  (0  2  P.  Wms.  145.  (u)  3  Cha.  Ca.  15S. 

(M)  1  Eq.  Ca.  Abr.  887.    (*^  8  Vera.  8T7.  (y)  JbiA,  A8&  («)  2  Cha.  Ca.  46. 

(a)  8  P.  Wma.  148.    Tear-book,  29  Edw.  IV.  87,  pi.  21.         (»)  1  Eq.  Ca.  Abr.  16.  (e)  8  P.  Wmi.  SlSw 


(7)  The  courts  of  law  now  have  this  jurisdiction,  under  statutes  heretofore  referred  to. 

(8)  Specific  performance,  however,  is  not  a  matter  of  right,  but  always  rests  in  the  dis- 
cretion of  the  court,  and  will  not  be  decreed  unless  the  contract  was  reasonable  and  fair. 
Seymour  v.  Delancy,  6  Johns.  Ch. ,  223,  and  3  Cow.,  445;  Auter  v.  Miller,  18  Iowa.  405; 
Chambers  v.  Livermore,  15  Mich.,  381;  Hawralty  v.  Warren,  IS  N.  J.  Eq.,  124;  McCarty 
V  Kyle,  4  Cold.,  348;  Pendleton  v.  Dal  ton,  Phill.  (N.  C.)  Eq.,  119.  A  contract  which  is 
Illegal,  immoral,  or  against  public  policy,  will  not  be  enforced.  Dumont  v.  Dufore,  27 
Ind.,  263;  Piatt  v.  Maples,  19  La.  An.,  489. 
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fiction  is  so  closely  pursued  through  all  its  consequences,  that  it  neoesBarilj 
branches  out  into  many  rules  of  jurisprudence,  which  form  a  certain  regular 
system.  So  of  waste,  and  other  similar  injuries,  a  court  of  equity  takes  a  con- 
current cognizance,  in  order  to  prevent  them  by  injunction,  (d)  Oyer  ques- 
tions that  may  be  tried  at  law,  m  a  great  multiplicity  of  actions,  a  court  of 
r*439  1  ^*^"^^y  assumes  a  *jurisdiotion,  to  prevent  the  expense  and  vexation  of 
^  -'  endless  litigations  and  suits,  (e)  In  various  kinds  of  frauds  it  assumes 
a  concurrent  (/)  jurisdiction,  not  only  for  the  sake  of  a  discovery,  but  of  a 
more  extensive  and  specific  relief :  as  by  setting  aside  fraudulent  deeds,  (g) 
decreeing  re-conveyances,  (h)  or  directing  an  absolute  conveyance  merely  to 
stand  as  a  security,  (i)  And  thus,  lastly,  for  the  sake  of  a  more  beneficial 
and  complete  relief  by  decreeing  a  sale  of  lands,  (j)  a  court  of  equity  holds 
plea  of  all  debts,  incumbrances,  and  charges,  that  may  affect  it  or  issue  there- 
out. 

4.  The  true  construction  of  severities  for  money  lent  is  another  fountain  of 
jurisdiction  in  courts  of  equity.  When  they  held  the  penalty  of  a  bond  to  be 
the  form,  and  that  in  substance  it  was  only  as  a  pledge  to  secure  the  repay- 
ment of  the  sum  bona  fide  advanced,  with  a  proper  compensation  for  the  use, 
they  laid  the  foundation  of  a  regular  series  of  determinations,  which  have  set- 
tied  the  doctrine  of  personal  pledges  or  securities,  and  are  equally  applicable 
to  mortgages  of  real  property.  The  mortgagor  continues  owner  of  the  land, 
the  mortgagee  of  the  money  lent  upon  it;  out  this  ownership  is  mutually 
transferred,  and  the  mortgagor  is  barred  from  redemption,  if,  when  called 
upon  by  the  mortgagee,  he  does  not  redeem  within  a  time  limited  by  thr 
court;  or  he  may  when  out  of  possession  be  barred  by  length  of  time,  by 
analogy  to  the  statute  of  limitations.  (9) 

5.  The  form  of  a  trusty  or  second  use,  gives  the  courts  of  equity  an  exclusive 
jurisdiction  as  to  the  subject-matter  of  all  settlements  and  devises  in  that  form, 
and  of  all  the  long  terms  created  in  the  present  complicated  mode  of  convey- 
ancing. This  is  a  very  ample  source  of  jurisdiction:  but  the  trust  is  governed 
by  very  nearly  the  same  rules,  as  would  govern  the  estate  in  a  court  of  law,  (k) 
r*440l  ^^  "^  trustee  was  interposed:  and  *by  a  regular  positive  system  estab- 
^  -I  lished  in  the  courts  of  equity,  the  doctrine  of  trusts  is  now  reduced  to 
as  ^eat  a  certain t]r  as  that  of  legal  estates  in  the  courts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds  of  the  jurisdiction 
at  present  exercised  in  our  courts  of  equity:  which  differ,  we  see,  very  con- 
siderably from  the  notions  entertained  by  strangers,  and  even  by  those  courts 
themselves  before  they  arrived  to  maturity;  as  appears  from  the  principles 
laid  down,  and  the  jealousies  entertained  of  their  abuse,  by  our  early  juridioal 
writers  cited  in  a  former  page;  (Q  and  which  have  been  implicitly  received  and 
handed  down  by  subsequent  compilers,  without  attending  to  those  gradual 
accessions  and  derelictions,  by  which  in  the  course  of  a  century  this  mighty 
river  hath  imperceptibly  shifted  its  channel.  Lambard,  in  particular,  in  the 
reign  of  Queen  Elizabeth,  lays  it  down,  (m)  that  '*  equity  should  not  be  ap- 
pealed unto,  but  only  in  rare  and  extraordinary  matters:  and  that  a  good 
chancellor  will  not  arrogate  authority  in  every  complaint  that  shall  be  brought 
before  him  upon  whatsoever  suggestion:  and  thereby  both  overthrow  the 
authority  of  the  courts  of  common  law,  and  also  bring  upon  men  such  a  con- 
fusion and  uncertainty,  as  hardly  any  man  should  know  how  or  how  long  to 
hold  his  own  assured  to  him.''  And  certainly,  if  a  court  of  equity  were  still 
at  sea,  and  floated  upon  the  occasional  opinion  which  the  judge  who  happened 
to  preside  might  entertain  of  conscience  in  every  particular  case  the  incon- 

(d)  1  CluL  Rep.  14.    S  dut.  Ca.  8S. 

(e)  1  Vern.  SOd.    Free.  Oha.  £61.    1  P.  Wnu.  87S.    Stra.  401  (/)  2  P.  Wms.  ISl 
)1  Vera.  82.    1  P.  Wms.  289.             (A)  1  Varn.  987.             (OS  Vera.  84.  (i )  1  Bq.  CSft.  Abr.  SST. 
)S  P.  Wnu.  640,668.  069.             (1)  See  page  488.             im)  Archeion,7\,7%. 

(f)  Now  the  bar  is  by  express  stetnte.    8  and  4  Wm.  lY.,  c.  27,  §  28. 
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venienoe  that  would  arise  from  this  uncertainty  would  be  a  worse  evil  than  any 
hardship  that  could  follow  from  rules  too  strict  and  inflexible.  Its  powers 
would  have  become  too  arbitrary  to  have  been  endured  in  a  country  like  this, 
(n)  which  boasts  of  being  governed  in  all  respects  by  law  and  not  by  wilL 
But  since  the  time  when  Lambard  wrote,  a  set  of  great  and  eminent  lawyers^ 
(o)  who  have  successively  held  the  great  seal,  have  by  degrees  erected  the 
system  of  relief  administered  by  a  court  of  equity  into  a  regular  ^science,  r^AAi  i 
which  cannot  be  attained  without  study  and  experience,  any  more  than  ^  -' 
the  science  of  law:  but  from  which,  when  understood,  it  may  be  known  what 
remedy  a  suitor  is  entitled  to  expect,  and  by  what  mode  of  suit,  as  readily  and 
with  as  much  precision  in  a  court  of  equity  as  in  a  court  of  law. 

It  were  much  to  be  wished,  for  the  sake  of  certainty,  peace,  and  justice,  that 
each  court  would  as  far  as  possible  follow  the  other,  in  the  best  and  most 
effectual  rules  for  attaining  those  desirable  ends.  It  is  a  maxim  that  equity 
follows  the  law;  and  in  former  days  the  law  has  not  scrupled  to  follow  even 
that  equity  which  was  laid  down  by  the  clerical  chancellors.  Every  one  who 
is  conversant  in  our  ancient  books,  knows  that  many  valuable  improvements 
in  the  state  of  our  tenures  (especially  in  leaseholds  {p)  and  copyiiolds)  (q)  and 
the  forms  of  administering  justice,  (r)  have  arisen  from  this  single  reason,  that 
the  same  thing  was  constantly  effected  by  means  of  a  subpoena  in  the  chancery. 
And  sure  there  cannot  be  a  greater  solecism,  than  that  in  two  sovereign  inde- 
pendent courts  established  m  the  same  country,  exercising  concurrent  juris- 
diction, and  over  the  same  subject-matter,  there  should  exist  in  a  single 
instance  two  different  rules  of  property,  clashing  with  or  contradicting  each 
other. 

It  would  carry  me  beyond  the  bounds  of  my  present  purpose  to  go  farther 
into  this  matter.  I  have  been  tempted  to  go  so  far,  because  strangers  are  apt 
to  be  confounded  by  nominal  distinctions,  and  the  loose  unguarded  expressions 
to  be  met  with  in  the  best  of  our  writers;  and  thence  to  form  erroneous  ideas 
of  the  separate  jurisdictions  now  existing  in  England,  but  which  never  were 
separated  in  any  other  country  in  the  universe.  It  hath  also  afforded  me  an 
opportunity  to  vindicate,  on  the  one  hand,  the  justice  of  our  *court8  of  v^aaq  t 
law  from  being  that  harsh  and  illiberal  rule,  which  many  are  too  ready  ^  ^ 
to  suppose  it;  and  on  the  other,  the  justice  of  our  courts  of  equity  from  being 
the  result  of  mere  arbitrary  opinion,  or  an  exercise  of  dictatorial  power,  which 
rides  over  the  law  of  the  land,  and  corrects,  amends  and  controls  it  by  the  loose 
and  fluctuating  dictates  of  the  conscience  of  a  single  judge.  It  is  now  high 
time  to  proceed  to  the  practice  of  our  courts  of  equity,  thus  explained,  and 
thus  understood. 

The  first  commencement  of  a  suit  in  chancery  is  by  preferring  a  bill  to  the 
lord  chancellor,  in  the  style  of  a  petition;  '' humbly  complaining,  sheweth  to 
your  lordship  your  orator  A  B  that,"  &c.  This  is  in  the  nature  of  a  declara- 
tion at  common  law,  or  a  libel  and  allegation  in  the  spiritual  courts:  setting 
forth  the  circumstances  of  the  case  at  length,  as,  some  fraud,  trust  or  hard- 
ship; '^  in  tender  consideration  whereoP  (which  is  the  usual  language  of  the 
hill),  "  and  for  that  your  orator  is  wholly  without  remedy  at  the  common  law," 
relief  is  therefore  prayed  at  the  chancellor's  hands,  and  also  process  of  siApoena 
against  the  defendant,  to  compel  him  to  answer  upon  oath  to  all  the  matter 
charged  in  the  bill.  And,  if  it  be  to  quiet  the  possession  of  lands,  to  stay 
waste,  or  to  stop  proceedings  at  law,  an  injunction  is  also  prayed,  in  the  nature 
of  an  interdictum  by  the  civil  law,  commanding  the  defendant  to  cease. 

This  bill  must  call  all  necessary  parties,  however  remotely  concerned  in  in- 
terest, before  the  court,  otherwise  no  decree  can  be  made  to  bind  them;  and 
moat  be  signed  by  counsel,  as  a  oertificate  of  its  decency  and  propriety.  For 
it  mnst  not  contain  matter  either  scandalous  or  impertinent:  if  it  does,  the 

<»)SP.Wms.a8S,686.  (o)  See  puTM  M«  OS,  60.  <p)  OUb.  of  JHeotment,  S.   t  Bsa  Alir.  IdS.  J 

((!}  Bro.  Abr.  tlu  Unamt ptr  eopU^  pL  10.    Utt  %Tt,  (f) See  page 90Q. 
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defendant  may  ref ase  to  answer  it,  till  suoli  scandal  or  impertinenoe  is  ez« 
panged,  which  is  done  upon  an  order  to  refer  it  to  one  of  the  officers  of  the 
court,  called  a  master  in  chancery;  of  whom  there  are  in  number  twelve,  in- 
cluding the  master  of  the  rolls,  all  of  whom,  so  late  as  the  reign  of  Queen 
r*4is  1  ^^^^^^^^^9  ^^^^  commonly  doctors  of  the  civil  *law.  («)  The  master  is 
^  -I  to  examine  the  propriety  of  the  bill:  and  if  he  reports  it  scandalous  or 
impertinent,  such  matter  must  be  struck  out,  and  the  deiendant  shall  have  his 
costs;  which  ought  of  right  to  be  paid  by  the  counsel  who  signed  the  bill. 

When  the  bill  is  filed  in  the  office  of  the  six  clerks  (who  originally  were  all 
in  orders;  and  therefore,  when  the  constitution  of  the  court  began  to  alter,  a 
law  (t)  was  made  to  permit  them  to  marry),  when,  I  say,  the  bill  is  thus  filed, 
if  an  injunction  be  prayed  therein,  it  may  be  had  at  various  stages  of  the 
cause,  according  to  the  circumstances  of  the  case.  If  the  bill  be  to  stav  exe- 
cution upon  an  oppressive  judgment,  and  the  defendant  does  not  put  m  hit 
answer  within  the  stated  time  allowed  by  the  rules  of  the  court,  an  injunction 
will  issue  of  course:  and,  when  the  answer  comes  in  the  injunction  can  only  be 
continued  upon  a  sufficient  ground  appearing  from  the  answer  itself.  But  if 
an  injunction  be  wanted  to  stay  waste,  or  other  injuries  of  an  equally  urgent 
nature,  then  upon  the  filing  of  the  bill,  and  a  proper  case  supported  by  affi- 
davits, the  court  will  grant  an  injunction  immediately  to  continue  till  the  de- 
fendant has  put  in  his  answer,  and  till  the  court  shall  make  some  farther  order 
concerning  it:  and  when  the  answer  comes  in,  whether  it  shall  then  be  dis- 
solved or  continued  till  the  hearing  of  the  cause,  is  determined  by  the  court 
upon  argument,  drawn  from  considering  the  answer  and  affidavit  togc»ther. 

But,  upon  common  bills,  as  soon  as  they  are  filed,  process  of  aubpcena  is 
taken  out:  which  is  a  writ  commanding  the  defendant  to  appear  and  answer 
to  the  bill,  on  pain  of  100/.  But  this  is  not  all;  for  if  the  defendant,  on  ser- 
vice of  the  8ubp<»nay  does  not  appear  within  the  time  limited  by  the  rules  of 
the  court,  and  plead,  demur  or  answer  to  the  bill,  he  is  then  saia  to  be  in  can- 
tempt;  and  the  respective  proccsso^i  of  contempt  are  in  successive  order 
awarded  against  him.  The  first  of  which  is  an  attachment,  which  is  a  writ 
r*444l  *^^  ^^^  n.iture  of  a  capias,  directed  to  the  sheriff,  and  coinmandinff 
^  -I  him  to  attach,  or  take  up  the  defendant,  and  bring  him  into  court.  U 
the  sheriff  returns  that  the  defendant  is  nan  est  irwenttta,  then  an  attachment 
with  proclamations  issues;  which,  besides  the  ordinary  form  of  attachment, 
directs  the  sheriff  that  he  cause  public  proclamations  to  be  made  throughout 
the  county,  to  summon  the  defendant,  upon  his  allegiance,  personally  to  ap- 
pear and  answer.  If  this  be  also  returned  with  a  non  est  inventus,  and  he  still 
stands  out  in  contempt,  a  commission  of  rebellion  is  awarded  against  him,  for 
not  obeying  the  king's  proclamations  according  to  his  allegiance;  and  four 
commissioners  therein  named,  or  any  of  them,  are  ordered  to  attach  him  where- 
soever he  may  be  found  in  Great  Britain,  as  a  rebel  and  contemner  of  the 
king's  laws  and  government,  by  refusing  to  attend  his  sovereign  when  there- 
unto required :  since  as  was  before  observed,  (u)  matters  of  equity  were  orig- 
inally determined  by  the  king  in  person,  assisted  by  his  council;  though  that 
business  is  now  devolved  upon  his  chancellor.  If  upon  this  commission  of 
rebellion  a  non  est  inventtts  is  returned,  the  court  then  sends  a  sergeantHU-arms 
in  quest  of  him;  and  if  he  eludes  the  search  of  the  sergeant  also,  then  a  se- 
questration issues  to  seize  all  his  personal  estate,  and  the  profits  of  his  real,  and 
to  detain  them,  subject  to  the  order  of  the  court.  Sequestrations  were  first 
introduced  by  Sir  Nicholas  Bacon,  lord  keeper  in  the  reign  of  Queen  Elisa- 
beth, before  which  the  court  found  some  difficulty  in  enforcing  its  process  and 
decrees,  {v)  After  an  order  for  a  sequestration  issued,  the  plain  tin's  bill  is  to 
to  be  taken  pro  con/esso,  and  a  decree  to  be  made  accordingly.  So  that  the 
sequestration  does  not  seem  to  be  in  the  nature  of  a  process  to  bring  in  the 

(«)  Smithes  Oommomr.  Ii.  tt,  a  IS.  (t)  Stat  14  and  IB  Hen.  Vm,  a  1 

(ii)  Page  00.  (9)  1  Y9ttL  4KU 
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defendant,  bat  only  intended  to  enforce  the  performance  of  the  decree.    Thus 
much  if  the  defendant  absconds. 

If  the  defendant  is  taken  upon  any  of  this  process,  he  is  to  be  committed  to 
the  Fleet,  or  other  prison,  till  he  puts  in  his  appearance,  or  answer,  or  performs 
whatever  else  this  '^'process  is  issued  to  enforce,  and  also  clears  his  con-  i^aak  i 
tempts  by  paying  the  costs  which  the  plaintiff  has  incurred  thereby.  ^  ^ 
For  the  same  kind  of  process  (which  was  also  the  process  of  the  conrt  of  star- 
chamber  till  its  dissolution)  (to)  is  issued  out  in  all  sorts  of  contempts  during 
the  progress  of  the  cause,  if  the  parties  in  any  point  refuse  or  neglect  to  obey 
the  order  of  the  court. 

The  process  against  a  body  corporate  is  by  distringas^  to  distrain  them  by 
their  goods  and  chattels,  rents  and  profits,  till  they  shall  obey  the  summons  or 
directions  of  the  court.  And,  if  a  peer  is  a  defendant,  the  lord  chancellor 
sends  a  letter  missive  to  him  to  request  his  appearance,  together  with  a  copy  of 
the  bill;  and,  if  he  neglects  to  appear,  then  ne  may  be  served  with  a  sxihpcena; 
and,  if  he  continues  still  in  contempt,  a  sequestration  issues  out  immediately 
against  his  lands  and  goods,  without  any  of  the  mesne  process  of  attachments, 
ftc,  which  are  directed  only  against  the  person,  and  therefore  cannot  affect  a 
lord  of  parliament.  The  same  process  issues  against  a  member  of  the  house  of 
commons,  except  only  that  the  lord  chancellor  sends  him  no  letter  missive. 

The  ordinary  process  before  mentioned  cannot  be  sued  out  till  after  service 
of  the  subpoenay  for  then  the  contempt  begins;  otherwise  he  is  not  presumed 
to  have  notice  of  the  bill:  and,  therefore,  by  absconding  to  avoid  the  subpcma 
a  defendant  might  have  eluded  justice,  till  the  statute  6  Qeo.  II,  c.  25,  which 
enacts  that,  where  the  defendant  cannot  be  found  to  be  served  with  process  of 
ntbposnOf  and  absconds  (as  is  believed)  to  avoid  being  served  therewith,  a  day 
shall  be  appointed  him  to  appear  to  the  bill  of  the  plaintiff;  which  is  to  be 
inserted  in  the  London  gazette,  read  in  the  parish  church  where  the  defendant 
last  lived,  and  fixed  up  at  the  royal  exchange;  and,  if  the  defendant  doth  not 
appear  upon  that  day,  the  bill  shall  be  t^ken  pro  eon/esso. 

But  if  the  defendant  appears  regularly,  and  takes  a  copy  of  the  bill,  he  is 
next  to  demur,  plead,  or  answer. 

*A  demurrer  in  equity  is  nearly  of  the  same  nature  as  a  demurrer  in  r^AAit  i 
law;  being  an  appeal  to  the  judgment  of  the  court,  whether  the  defend-  ^  -' 
ant  shall  be  bound  to  answer  the  plaintiff's  bill;  as,  for  want  of  sufficient  matter 
of  equity  therein  contained ;  or  where  the  plaintiff,  upon  his  own  showing,  ap- 
pears to  have  no  right;  or  where  the  bill  seeks  a  discovery  of  a  thing  which 
may  cause  a  forfeiture  of  any  kind,  or  may  convict  a  man  of  any  criminal  mis- 
behaviour. For  any  of  these  causes  a  defendant  may  demur  to  the  bill.  And 
if,  on  demurrer,  the  defendant  prevails,  the  plaintiff's  bill  shall  be  dismissed: 
if  the  demurrer  be  over-ruled,  tne  defendant  is  ordered  to  answer. 

A  plea  may  be  either  to  th^  jurisdiction;  showing  that  the  conrt  has  no  cog- 
nizance of  the  cause:  or  to  th^  person;  showing  some  disability  in  the  plaintiff, 
as  by  outlawry,  excommunication,  and  the  like;  or  it  is  in  bar;  showing  some 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  an  act  of  parliament,  a 
fine,  a  release,  or  a  former  decree.  And  the  truth  of  this  plea  the  defendant  is 
bound  to  prove,  if  put  upon  itb}r  the  plaintiff.  But  as  bills  are  often  of  a  com- 
plicated nature,  and  contain  various  matter,  a  man  may  plead  as  to  part,  demur 
as  to  part,  and  answer  to  the  residue.  But  no  exceptions  to  formal  minuUcs 
in  the  pleadings  will  be  here  allowed;  for  the  parties  are  at  liberty,  on  the  dis- 
covery of  any  errors  in  form,  to  amend  them,  (x) 

An  answer  is  the  most  usual  defence  that  is  made  to  a  plaintiff's  bill.  It  is 
given  in  upon  oath,  or  the  honour  of  a  peer  or  peeress:  but  where  there  are 
amicable  defendants,  their  answer  is  usually  taken  without  oath  by  consent  of 

(w)  18Bjin.F(aKl.l85. 

(«)  JH  Mai  ctmrt  de  channotirU  Aohm  ne  terra  prt^wiiee  par  ton  miapUding  ou  pur  dtfaut  d*  fgrmmi 
MM  tolon^ue  le  veryte  del  mater,  oar  U  doit  affarder  tolonque  contcimu,  et  n«mi  ex  rtgorehurU,  J»wiy 
•ytrt  de$  eaurt€8,  edit.  1584.  fol.  296,  297.    Bro.  Abr.  UU  Juritdiction,  60. 
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the  plaintiff.  This  method  of  proceeding  is  taken  from  the  ecclesiastical  courts,, 
like  the  rest  of  the  practice  in  chancery:  for  there  in  almost  every  case  the 
r*447 1  P]^^'*^^^  "^*y  demand  the  *oath  of  his  adversary  in  supply  of  proof. 
L  J  Formerly  this  was  done  in  those  courts  with  compurgators  in  the  man- 
ner of  our  waging  of  law;  but  this  has  been  long  disused;  and  instead  of  it  the 
present  kind  of  purgation,  by  the  single  oath  of  the  party  himself,  was  intro<- 
duced.  This  oath  was  made  use  of  in  the  spiritual  courts,  as  well  in  criminal 
cases  of  ecclesiastical  cognizance,  as  in  matters  of  civil  right;  and  it  was  then 
usually  denominated  the  oath  ex  officio:  whereof  the  high  commission  court  in 
particular  made  a  most  extravagant  and  illegal  use;  forming  a  court  of  inquisi- 
tion, in  which  all  persons  were  obliged  to  answer  in  cases  of  bare  suspicion,  if 
the  commissioners  thought  proper  to  proceed  against  them  ex  officio  for  any 
supposed  ecclesiastical  enormities.  But  when  the  high  commission  court  was 
abolished  by  statute  16  Car.  I,  c.  11,  this  oath  ex  officio  was  abolished  with  it;, 
and  it  is  also  enacted  by  statute  13  Gar.  II,  st.  1,  o.  12,  "that  it  shall  not  be 
lawful  for  any  bishop  or  ecclesiastical  judge  to  tender  to  any  person  the  oath 
ex  officiOy  or  any  other  oath  whereby  the  party  may  be  charged  or  compelled  to- 
con  f  ess,  accuse,  or  purge  himself,  of  any  criminal  matter.  But  this  does  not 
extend  to  oaths  in  a  civil  suit,  and  therefore  it  is  still  the  practice,  both  in  the 
spiritual  courts  and  in  equity,  to  demand  the  personal  answer  of  the  party  him- 
self upon  oath.  Yet  if  in  the  bill  any  question  be  put,  that  tends  to  the  dis- 
ocivery  of  any  crime,  the  defendant  may  thereupon  demur,  as  was  before  ob- 
served, and  may  refuse  to  answer. 

If  the  defendant  lives  within  twenty  miles  of  London,  he  must  be  sworn  be- 
fore one  of  the  masters  of  the  court:  if  farther  off,  there  maybe  a  dedimus 
potestatem  or  commission  to  take  his  answer  in  the  country,  where  the  commis- 
sioners administer  to  him  the  usual  oath;  and  then,  the  answer  being  sealed  up,, 
either  one  of  the  commissioners  carries  it  up  to  the  court:  or  it  is  sent  by  a 
messenger,  who  swears  he  received  it  from  one  of  the  commissioners,  and  that 
the  same  has  not  been  opened  or  altered  since  he  received  it.  An  answer  must 
r*44Rl  ^^  signed  by  counsel,  and  must  either  deny  or  confess  all  the  ^material 
^  -I  parts  of  the  bill;  of  it  may  confess  and  avoid,  that  is,  justify  or  palliate 
the  facts.  If  one  of  these  is  not  done,  the  answer  may  be  excepted  to  for  in- 
sufficiency, and  the  defendant  be  compelled  to  put  in  a  more  sufficient  answer. 
A  defendant  cannot  pray  anything  in  this  his  answer,  bat  to  be  dismissed  the 
court:  if  he  has  any  relief  to  pray  against  the  plaintiff,  he  must  do  it  by  an  ori- 
ginal bill  of  his  own,  which  is  called  a  cross-bill. 

After  answer  put  in,  the  plaintiff,  upon  payment  of  costs,  may  amend  his> 
bill,  either  by  adding  new  parties  or  new  matter,  or  both,  upon  the  new  lights 
given  him  by  the  defendant;  and  the  defendant  is  obliged  to  answer  afresh  t<y 
such  amended  bill.  Bat  this  must  be  before  the  plaintiff  has  replied  to  the 
defendant's  answer,  whereby  the  cause  is  at  issae:  for  afterwards,  if  new  mat- 
ter arises  which  did  not  exist  before,  he  must  set  it  forth  by  a  supplemental 
bill.  There  may  be  also  a  bill  of  revivor  when  the  suit  is  abated  by  the  death 
of  any  of  the  parties;  in  order  to  set  the  proceedings  again  in  motion,  without 
which  they  remain  at  a  stand.  And  there  is  likewise  a  bill  of  interpleader^ 
where  a  person  who  owes  a  debt  or  rent  to  one  of  the  parties  in  sait,  out,  till 
the  determination  of  it,  he  knows  not  to  which,  desires  that  they  may  inter- 
jrlead,  that  he  may  be  safe  in  the  payment.  In  this  last  case  it  is  usual  to 
order  the  money  to  be  paid  into  coart  for  the  benefit  of  such  of  the  parties  to 
whom,  upon  hearing,  the  court  shall  decree  it  to  be  due.  But  this  depends 
upon  circumstances;  and  the  plaintiff  mast  also  annex  an  affidavit  to  his  bill, 
swearing  that  he  does  not  collade  with  either  of  the  parties.  (10) 

(lu)  The  complainant  in  a  bill  of  interpleader  ought  to  pay  into  court  the  money  due. 
Daniell,  Ch.  Prac.»  4th  ed.,  1668,  and  cases.    No  interlocatoiy  injunction  of  proceedings  al- 
law  will  be  granted  without  such  pavment,  unless  in  some  other  way  the  payment  Is  sa> 
cured.    Darnell.  1567,  and  cases  cited. 
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If  the  plaintiff  finds  saffioient  matter  confessed  in  the  defendant's  answer 
to  ^onna  a  decree  upon,  he  may  proceed  to  the  hearing  of  the  cause  upon  bill 
and  answer  only.  But  in  that  case  he  must  take  the  defendant's  answer  to  be 
tme  in  every  point.  Otherwise  the  course  is  for  the  plaintiff  to  reply  gener- 
ally to  the  answer,  averring  his  bill  to  be  true,  certain  and  suflScienty  and  the 
defendant's  answer  to  be  *directly  the  reverse;  which  he  is  ready  to  r^iAQi 
prove  as  the  court  shall  award ;  upon  which  the  defendant  rejoins,  I-  J 
averring  the  like  on  his  side;  which  is  joining  issue  upon  the  facts  in  dispute. 
Toprove  which  facts  is  the  next  concern. 

This  is  done  by  examination  of  witnesses,  and  taking  their  depositions  in 
writing,  according  to  the  manner  of  the  civil  law.  Ana  for  that  purpose  in- 
ierrogcUories  are  framed,  or  questions  in  writing;  which,  and  which  only,  are 
to  be  proposed  to,  and  asked  of,  the  witnesses  in  the  cause.  These  interroga- 
tories must  be  short  and  pertinent;  not  leading  ones;  (as,  ^Mid  not  yon  see 
this?"  or,  'Mid  not  you  hear  that?")  for  if  theyl>e  such  the  depositions  taken 
thereon  will  be  suppressed  and  not  suffered  to  be  read.  For  the  purpose  of 
examining  witnesses  in  or  near  London,  there  is  an  examiner's  office  appointed; 
but  for  such  as  live  in  the  country,  a  commission  to  examine  witnesses  ia 
usually  granted  to  four  commissioners,  two  named  of  each  side,  or  anv  three 
or  two  of  them,  to  take  the  depositions  there.  And  if  the  witnesses  reside  be- 
yond sea,  a  commission  may  be  had  to  examine  them  there  upon  their  own 
oaths,  and  (if  foreigners)  upon  the  oaths  of  skillful  interpreters.  And  it  hath 
been  established  {y)  that  the  deposition  of  an  heathen  who  believes  in  the 
Supreme  Being,  taken  by  commission  in  the  most  solemn  manner  according  to 
the  custom  of  his  own  country,  may  be  read  in  evidence. 

The  commissioners  are  sworn  to  take  the  examinations  truly  and  without 
partiality,  and  not  to  divulge  them  till  published  in  the  court  of  chancery; 
and  their  clerks  are  also  sworn  to  secrecy.  The  witnesses  are  compellable 
by  process  of  subpoena^  as  in  the  courts  of  common  law,  to  appear  and  submit 
to  examination.  And  when  their  depositions  are  taken,  they  are  transmitted 
to  the  court  with  the  same  care  that  the  answer  of  a  defendant  is  sent. 

*If  witnesses  to  a  disputable  fact  are  old  and  infirm,  it  is  very  usual  r^t^cAi 
to  file  a  bill  to  perpetuate  the  testimony  of  those  witnesses,  although  ^  •■ 
CO  suit  is  depending;  for,  it  xsiAj  be,  a  man's  antagonist  only  waits  for  the 
death  of  some  of  them  to  beffm  his  suit.  This  is  most  frequent  when 
lands  are  devised  by  will  away  m>m  the  heir  at  law;  and  the  devisee,  in  order 
to  perpetuate  the  testimony  of  the  witnesses  to  such  will,  exhibits  a  bill  in 
chancery  against  the  heir,  and  sets  forth  the  will  verbatim  therein,  suggesting 
that  the  heir  is  inclined  to  dispute  its  validity;  and  then,  the  defendant  hav- 
ing answered,  they  proceed  to  issue  as  in  other  cases,  and  examine  the  wit- 
nesses to  the  will;  after  which  the  cause  is  at  an  end,  withont  proceeding  to 
any  decree,  no  relief  being  prayed  by  the  bill;  but  the  heir  is  entitled  to  his 
costs,  even  though  he  contests  the  wilL  This  is  what  is  usually  meant  by 
proving  a  will  in  chancery. 

When  all  the  witnesses  are  examined,  then,  and  not  before,  the  depositions 
may  be  published,  by  a  rule  to  i>ass  publication;  after  which  they  are  open 
for  the  inspection  of  all  the  parties,  and  copies  may  be  taken  of  theuL  The 
cause  is  then  ripe  to  be  set  down  for  hearing,  whicn  may  be  done  at  the  pro- 
curement of  the  plaintiff  or  defendant,  before  either  the  lord  chancellor  or  the 
master  of  the  rolls,  according  to  the  discretion  of  the  clerk  in  court,  reg^ated 
by  the  nature  and  importance  of  the  suit,  and  the  arrear  of  causes  depending 
before  each  of  them  respectively.  Concerning  the  authority  of  the  master  <n 
the  rolls,  to  hear  and  determine  causes,  and  his  general  power  in  the  ooort  of 
chancery,  Uiere  were  (not  manj  years  since)  divers  qnestions  and  disputes  very 
warmly  agitated,  to  quiet  which  it  was  declared  by  statute  8  Gtea  II,  a  80^ 
thai  aU  orders  and  decrees  by  him  made,  except  snch  aa  by  the  coune  of  the 

(f)  OrmlelMiiid  v.  Bnilnr,  1  Atk.  tt 
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oonrt  were  appropriated  to  the  great  seal  alone,  should  be  deemed  to  be  valid; 
Bubiect  nevertheless  to  be  discharged  or  altered  by  the  lord  chancellor^  and  so 
as  tney  shall  not  be  enrolled,  till  the  same  are  signed  by  his  lordship.  Either 
r*451 1  P^^7  ™^7  ^^  9ubpc$naed  to  hear  Judgment  *on  the  day  so  fixed  for  the 
*-  -I  hearing:  and  then,  if  the  plaintiff  does  not  attend,  his  bill  is  dismissed 
with  costs;  or,  if  the  defendant  makes  default,  a  decree  will  be  made  against 
him,  which  will  be  final,  unless  he  pays  the  plaintiff's  costs  of  attendance,  and 
shows  good  cause  to  the  contrary  on  a  day  appointed  bv  the  court.  A  plain- 
tiff's bill  may  also  at  any  time  be  diRmissed  for  want  oi  prosecution,  which  is 
in  the  nature  of  a  non-suit  at  law,  if  he  suffers  three  terms  to  elapse  without 
moving  forward  in  the  cause. 

When  there  are  cross  causes,  on  a  cross  bill  filed  by  the  defendant  against 
the  plaintiff  in  the  original  cause,  they  are  generally  contrived  to  be  brought 
on  together,  that  the  same  hearing  and  the  same  decree  ma^  serve  for  both  of 
them.  I'he  method  of  hearing  causes  in  court  is  usually  this.  The  parties  on 
both  sides  appearing  by  their  counsel,  the  plaintiff's  bill  is  first  opened,  or 
briefly  abridged,  and  the  defendant's  answer  also,  by  the  junior  counsel  on  each 
side;  after  which  the  plaintiff's  leading  counsel  states  the  case  and  the  matters 
in  issue,  and  the  points  of  equity  arising  therefrom:  and  then  such  depositions 
as  are  called  for  by  the  plaintiff  are  read  by  one  of  the  six  clerks,  and  the 
plaintiff  may  also  read  such  part  of  the  defendant's  answer  as  ho  thinks 
material  or  convenient:  {z)  and  after  this,  the  rest  of  the  counsel  for  the  plain- 
tiff make  their  observations  and  arguments.  Then  the  defendant's  counsel  go 
through  the  same  process  for  him,  except  that  they  may  not  read  any  part  of 
his  answer;  and  the  counsel  for  the  plaintiff  are  heard  in  reply.  When  all  are 
heard,  the  court  pronounces  the  cZscree,  adjusting  every  point  in  debate,  accord- 
ing to  equity  and  good  conscience;  which  decree  being  usually  very  long,  the 
minutes  of  it  are  taken  down  and  read  openly  in  court  by  the  registrar.  The 
matter  of  costs  to  be  given  to  either  party,  is  not  here  held  to  l>e  a  point  of 
rights  but  merely  discretionary  (by  the  statute  17  Ric.  II,  c.  6),  according  to 
r*462l  ^^  circumstances  of  the  case,  as  they  ^appear  more  or  less  favourable 
'-  -'  to  the  party  vanquished.  And  yet  the  statute  15  Hen.  YI,  c.  4,  seems 
expressly  to  direct,  that  as  well  damages  as  costs  shall  be  given  to  the  defen- 
dant^ if  wrongfully  vexed  in  this  court. 

The  chancellor's  decree  is  either  irUerlocutory  or  flnoL  It  very  seldom  hap- 
pens that  the  first  decree  can  be  final,  or  conclude  the  cause;  for,  if  any  matter 
of  fact  is  strongly  controverted,  this  court  is  so  sensible  of  the  deficiency  of 
trial  by  written  depositions  that  it  will  not  bind  the  parties  thereby,  but  usu- 
ally directs  the  matter  to  be  tried  by  jury;  especially  such  important  facts  as 
the  validity  of  a  will,  or  whether  A  is  the  heir  at  law  to  B,  or  the  existence  of 
a  moduB  decimandi^  or  real  and  immemorial  composition  for  tithes.  But,  as 
no  jury  can  be  summoned  to  attend  this  court,  the  fact  is  usually  directed  to 
be  tried  at  the  bar  of  the  court  of  king's  bench,  or  at  the  assises  upon  a 
feianed  issue.  For  (in  order  to  bring  it  there,  and  have  the  point  in  dispute, 
and  that  only,  put  in  issue)  an  action  is  brought,  wherein  the  plaintiff,  Dy  a 
fiction,  declares  that  he  laid  a  wager  of  5L  with  the  defendant  that  A  was  heir 
at  law  to  B;  and  then  avers  that  he  is  so;  and  therefore  demands  the  5/.  The 
defendant  admits  the  feigned  wager,  but  avers  that  A  is  not  the  heir  to  B; 
and  therefore  that  issue  is  joined,  which  is  directed  out  of  chancery  to  be 
tried;  and  thus  the  verdict  of  the  jurors  at  law  determines  the  fact  in  the  court 
of  equity.  These  feigned  issues  seem  borrowed  from  the  sponsio  Judunalis  of 
the  Itomans:  (a)  and  are  also  frequently  used  in  the  courts  of  law,  by  consent 

(A  On  a  trial  at  lav.  If  the  plaintiff  readi  any  part  of  the  defendant's  aniwer.  he  must  read  the  whoto 
of  it;  for,  by  reading  any  of  It,  he  shows  a  reliance  on  the  truth  of  the  defendanVs  testimony,  and  makas 
the  whole  <A  his  answer  evidence. 

(a)  Nota  eat  tponaio  Judicialit;  **$fondeane  quingtntoe  ti  mens  tUF  spoiMl«o,t<  tuu9  tU,    Et  tu 


spond asas  ^inqentot,  ni  twu  $it  f  tifondeo,  ni  smiw  tit'*    Vid§  Heinaa    JmUtiUtat,  L  1^  t.  Ifl^  f  S  aaA 


p,4l»,citai,tUUL 
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of  the  parties  to  determine  some  disputed  right  without  the  formality  of  plead- 
ing, and  thereby*  to  save  much  time  and  expense  in  the  decision  of  a  cause. 

Soy  likewise,  if  a  question  of  mere  law  arises  in  the  course  of  a  cause,  as 
whether,  by  the  words  of  a  will,  an  estate  for  life,  or  *in  tail  is  r^^coi 
created,  or  whether  a  future  interest  devised  by  a  testator  shall  oper-  *-  •■ 
ate  as  a  remainder  or  an  executory  devise,  it  is  the  practice  of  this  court  to  refer 
it  to  the  opinion  of  the  judges  oi  the  court  of  king's  bench  or  common  pleas, 
upon  a  case  stated  for  that  purpose,  wherein  all  the  material  facts  are  admit- 
ted, and  the  point  of  law  submitted  to  their  decision;  who  thereupon  hear  it 
solemnly  argued  by  counsel  on  both  sides,  and  certify  their  opinion  to  the 
chancellor.     And  upon  such  certificate  the  decree  is  usually  founded. 

Another  thing  also  retards  the  completion  of  decrees.  Frequently  long  ac- 
counts are  to  be  settled,  incumbrances  and  debts  to  be  inquired  into,  and  a 
hundred  little  facts  to  be  cleared  up,  before  a  decree  can  do  luU  and  sufficient 
justice.  These  matters  are  always,  by  the  decree  on  the  first  hearing,  referred 
to  a  master  in  chancery  to  examine;  which  examinations  frequent^  last  for 
years;  and  then  he  is  to  report  the  fact,  as  it  appears  to  him,  to  the  court. 
This  report  may  be  excepted  to,  disproved,  and  overruled;  or  otherwise,  is 
confirmed  and  made  absolute,  by  order  of  the  court. 

When  all  issues  are  tried  and  settled,  and  all  references  to  the  master 
ended,  the  cause  is  again  brought  to  hearing  upon  the  matters  of  equity  reserved ; 
and  a  final  decree  is  made:  the  performance  of  which  is  enforced  (if  necessary^ 
by  commitment  of  the  person,  or  sequestration  of  the  person's  estate.  And  ii, 
by  this  decree,  either  party  thinks  himself  aggrieved,  he  mav  petition  the  chan- 
cellor for  a  rehearing;  whether  it  was  heard  oef ore  his  loraship,  or  any  of  the 
judges,  sitting  for  him,  or  before  the  master  of  the  rolls.  For  whoever  may 
have  heard  the  cause,  it  is  the  chancellor's  decree,  and  must  be  signed  by  him 
before  it  is  enrolled;  {b)  which  is  done  of  course,  unless  a  rehearing  be  desired. 
Every  petition  for  a  rehearing  must  be  signed  by  two  counsel  of  character, 
usually  such  as  have  been  concerned  in  the  cause,  certifying  that  they  appre- 
hend the  cause  is  proper  to  be  reheard.  And  upon  the  *rehearing,  all  f^a^ai 
the  evidence  taken  in  the  cause,  whether  read  before  or  not,  is  now  ad-  ^  -I 
mitted  to  be  read;  because  it  is  the  decree  of  the  chancellor  himself,  who  only 
now  sits  to  hear  reasons  why  it  should  not  be  enrolled  and  perfected;  at  which 
time  all  omissions  of  either  evidence  or  argument  may  be  supplied,  (c)  But, 
after  the  decree  is  once  signed  and  enrolled,  it  cannot  be  reheard  or  rectified 
but  by  bill  of  review,  or  by  appeal  to  the  house  of  lords. 

A  bill  of  review  may  be  had  upon  apparent  error  in  judgment,  appearing  on 
the  face  of  the  decree;  or  by  special  leave  of  the  court  upon  oath  made  of  the 
discovery  of  new  matter  or  evidence,  which  could  not  possibly  be  had  or  used 
at  the  time  when  the  decree  passed.  But  no  new  evidence  or  matter  then  in 
the  knowledge  of  the  parties,  and  which  might  have  been  used  before,  shall  be 
a  sufficient  ground  for  a  bill  of  review. 

An  appe^  to  parliament,  that  is  to  the  house  of  lords,  is  the  dernier  resort 
of  the  subject  who  thinks  himself  aggrieved  by  an  interlocutoiy  order  or 
final  determination  in  this  court:  and  it  is  effected  hj  petition  to  the  house  of 
peers,  and  not  by  writ  of  error,  as  upon  judgments  at  common  law.  This 
jurisdiction  is  said  (d)  to  have  begun  in  18  Jac.  I,  and  it  is  certain,  that  the 
first  petition  which  appears  in  the  records  of  parliament,  was  preferred  in  that 
year;  {e)  and  that  the  first  which  was  heard  and  determined  (though  the  name 
of  appeal  was  then  a  novelty)  was  presented  a  few  months  after;  (f)  both 
levelled  against  the  lord  chancellor,  Bacon,  for  corruption  and  other  misbe 
haviour.  It  was  afterwards  warmly  controverted  by  the  house  of  commons  in 
the  reign  of  Charles  the  Second.  (^)    But  this  dispute  is  now  at  rest:  (A)  it 

still  S  Geo.  n,  0.80.    8eepAge45a         {e)  CHllk.  Bap.  VSt  lA  (<f)  Oom.  Jour.  IS  Mar.  1701 

Lonls*  Jour.  S3  Mar.  loao.  (/>  AM.  a;  11,  ISDee.  IML  (tf)  Oom.  Jour.  IS  Hot.  107B,  Itol^ 
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being  obyioas  to  the  reason  of  all  mankind,  that,  when  the  oourts  of  eqaitjr 
became  principal  tribunals  for  deciding  causes  of  property,  a  revision  of  their 
Mecrees  (by  way  of  appeal)  became  equally  necessary,  as  a  writ  of  r^^cg-i 
error  from  the  judgment  of  a  court  of  law.  And,  upon  the  same  prin-  ^  ^ 
ciple,  from  decrees  of  the  chancellor  relating  to  the  commissioners  for  the  dis- 
solution^ of  chauntries,  ifec,  under  the  statute  SI  Hen.  VJIl,  c.  4,  (as  well  as  for 
charitable  uses,  under  the  statute  43  Eliz.  c.  4),  an  appeal  to  the  king  in  parlia- 
ment was  always  unquestionably  allowed,  (t)  But  no  new  evidence  is  ad- 
mitted in  the  house  of  lords  upon  any  account;  this  being  a  distinct  jurisdic- 
tion: (k)  which  differs  it  very  considerably  from  those  instances,  wherein  the 
same  jurisdiction  revises  and  corrects  its  own  acts,  as  in  rehearings  and  billa 
of  review.  For  it  is  a  practice  unknown  to  our  law  (though  constantly  fol- 
lowed in  the  spiritual  courts),  when  a  superior  court  is  reviewing  the  sentence 
of  an  inferior,  to  examine  the  justice  of  the  former  decree  by  evidence  that 
was  never  produced  below.  And  thus  much  for  the  general  method  of  pro- 
ceeding in  the  courts  of  equity.  (11) 


(0  Duke*!  Oharitebto  Umi.  in 


Ob)  aUh.  Rap.  IfiB^  19L 


(11)  »noe  the  Jurisdiction  acts  of  1878  and  1875,  very  little  is  left  in  England  of  the 
former  chancery  practice.  The  proceedings  in  eaulty  are  conformed  to  those  at  law,  so  far 
as  the  circumstances  and  the  relief  applied  for  wjQl  admit,  and  issues  of  fact  may  be  tried 
by  jury  before  the  equity  judge. 

In  many  states  of  the  American  Union  the  distinction  between  law  and  equity  is 
abolished,  and  the  equitv'  system,  as  a  mtem  of  procedure,  has  ceased  to  exist  But  the 
peculiar  equitable  remeoies  are  still  aviiiable»  and  are  given  in  the  law  courts. 
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APPENDIX. 


No.  1.  ^^ 

PR0GEBDI1CG8  ON  /L  WRIT  OF  RIOHT  PATEIIT. 

Sect.  I.—Wbit  ow  Rioiit  Patbht  in  thb  CSoubt-Baboh. 

Oborob  the  Second,  by  the  grace  of  Gk>d,  of  Great  Britain,  France,  and  Ire* 
land  king,  defender  of  the  faith,  and  bo  forth,  to  Willoughby,  earl  of  Abing- 
don, greeting.  We  command  you  that  without  delay  you  hold  full  right  to 
William  Kent,  Esquire,  of  one  messuage  and  twenty  acres  of  land  with  the 
appurtenances,  in  Dordiester,  which  he  claims  to  hold  of  you  by  the  free  ser- 
vice of  one  penny  yearly  m  lieu  of  all  services,  of  which  Richard  Allen  deforces 
him.  And  unless  you  do  so,  let  the  sheriff  of  Oxfordshire  do  it,  that  we  no 
longer  hear  complaint  thereof  for  defect  of  ri^ht  WUnens  ourself  at  West- 
minster, the  twentieth  day  of  August,  in  the  thirtieth  year  of  our  reign. 

Ptedge.  of  pn»ecuUon.  j  ^^^"^^ 

SaoT.  3.  Wbtt  ow  Tolt,  to  Rbmoyb  rr  into  thb  Couhtt  Coubt. 

CHABLB8  Mortob.  Esquire,  sheriff  of  Oxfordshire,  to  John  Long,  bailiff,  6f^ 
rant  of  our  lord  the  king  and  of  myself,  greeting.  Beeauu  by  the  complaint 
of  William  Kent,  Esquire,  personally  present  at  my  county  court,  to  wit,  on 
Monday,  the  Sixth  day  of  September,  in  the  thirtieth  year  of  the  reign  of  our 
lord  George  the  Second,  bv  the  grace  of  God,  of  Great  Britain,  France  and 
Ireland  king,  defender  of  tue  faith,  and  so  forth,  at  Oxford,  in  the  shire-house 
there  holden,  1  am  iuf armed,  that  although  he  himself  tbe  writ  of  our  said 
lord  the  king  of  rieht  patent  directed  to  Willoughby,  earl  of  Abingdon,  for 
this  that  *he  shoBla  hold  full  right  to  the  said  William  Kent,  of  one  messuage  piQ 
and  twenty  acres  of  land,  with  the  appurtenances,  in  Dorchester,  within  my 
said  county,  of  which  Richard  Allen  deforces  him,  hath  brought  to  the  said 
Willoughby,  earl  of  Abingdon;  yet  for  that  ths  said  Willoughbv,  earl  of  Abing- 
don, favourelh  the  said  Richard  Allen  in  this  part,  and  hath  hitherto  delay^i 
to  do  full  right  according  to  the  exigence  of  the  said  writ,  I  command  you  on 
the  part  of  our  said  lord  the  king,  firmly  enjoiqing,  that  in  your  proper  person 
you  go  to  the  court-baron  of  the  said  Willoughby,  earl  of  Abingdon,  at  Dor- 
chester aforesaid,  and  take  away  the  plaint,  which  there  is  between  the  said 
William  Kent  and  Richard  Allen  by  the  said  writ,  into  my  county  court  to  b« 
next  holden;  and  summon  by  good  summoDersthe  said  Richard  Allen,  that  ha 
be  at  my  county  court,  on  Monday,  the  fourth  day  of  October  next  coming,  at 
Oxford,  in  the  shire-house  there  to  be  holden  to  answer  to  the  said  Wiluam 
Kent  thereof.  And  have  you  there  then  the  said  plaint,  the  summoners,  and 
Uiis  precept.  Oiwn  in  my  county  court,  at  Oxford,  In  the  shire-house,  the 
sixth  day  of  September,  in  the  year  piforesaid. 

Sbct.  8.  Writ  of  Ponb,  to  RBMoyB  it  into  thb  Coubt  ow  Coicmom  Plbail 

^BOROB  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ir»> 
land  king,  defender  of  tiie  faith,  and  so  forth,  to  the  sheriff  of  Oxfordshire, 
greeting.  Put  at  the  request  of  William  Kent.  l)efore  our  Justices  at  West- 
minister, on  the  morrow  of  All  Souls,  the  plaint  which  is  in  your  county  court 
by  our  writ  of  right,  between  the  said  William  Kent,  demandant,  and  Rich- 
ard Allen,  tenant,  of  one  messuage  and  twenty  acres  of  land,  with  the  appur^ 
tenances,  in  Dorchester;  and  summon  by  good  summoners  the  said  Richard 
Allen,  that  he  be  then  there,  to  answer  to  the  said  William  Kent  thereof.  And 
hayeyott  there  the  summoners  and  this  writ.  Witness  ourself  at  Westminisler, 
the  tenth  day  of  September,  in  the  thirtieth  year  of  our  reign.  * 
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Sbct.  4.  Writ  of  Rienr,  Quia  DoMnrua  RsiciBrr  Cubiax. 


GsoBGB  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ir»> 
land  king,  defender  of  the  faith,  and  so  forth,  to  the  sheriff  of  Ozfordahira^ 
greeting.  Command  Richard  Allen,  that  he  Justly  and  without  delay  render 
unto  WUIifun  Kent  one  messuage  and  twenty  acres  of  land,  with  the  appur- 
tenances in  Dorchester,  which  he  claims  to  be  his  riffht  and  inheritance,  and 
whereupon  he  complains  that  the  aforesaid  Richard  unjustly  deforces  hlnL 
And  unless  he  shall  so  do,  and  *if  the  said  William  shall  gire  you  security  of 
prosecuting  his  claim,  then  summon  by  good  summoners  the  said  Richard, 
that  he  appear  b^ore  our  Justices  at  Westminster,  on  the  morrow  of  All  Bouls. 
to  show  wherefore  he  hath  not  done  it.  And  hare  you  there  the  summoners  and 
.  this  writ.  WUnsm  ourself  at  Westminster,  the  twentieth  day  of  August,  in 
the  thirtieth  year  of  our  reign.  Because  Wllloughby,  earl  of  Abingdon,  the 
chief  lord  of  that  fee,  hath  thereupon  remised  unto  us  his  court  i 
Pledges  of      )  John  Doe.  Summoners  of  the         )  John  Den. 

proMCUtion.    >  Richard  Roe,  withm-named  Richard,  f  Richaid  Fei. 


BBpl 


Def< 


8aoT.  S.    Thb  RaooRD,  with  Award  ow  BATTBut 

Fleas  at  Westminster  before  Sir  John  Willes,  knij^ht,  and  his  brethren  Justices 
of  the  bench  of  the  lord  the  king  at  Westmmster,  of  the  term  of  Saint 
Michael,  in  the  thirtieth  year  of  the  reign  of  the  lord  Georre  the  Second,  by 
the  ffTAce  of  God,  of  Great  Britain,  France,  and  Ireland  king,  defender  of 
the  faith,  &c 
'Oxon,  )  William  Eknt,  esquire,  by  James  P^ker,  his  attorney,  demands 
'  iQ  vU.  S  against  Richard  Allen,  gentleman,  one  messuage  and  twenty  acres  of 
DtminMu  Iftnd,  with  the  appurtenances  in  Dorchester,  as  his  right  and  inheritance,  by 

BenifiemHam.  writ  of  the  lord  the  king  of  right,  beeatue  Wllloughby,  earl  of  Abingdon,  the 
chief  lord  of  that  fee,  hath  now  thereupon  remised  to  the  lord  the  king  his 
.  oourt  And  whereupon  he  saith  that  he  himself  was  seized  of  the  tenements 
aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and  right,  in  the 
time  of  peace,  in  the  time  of  the  lord  George  the  First,  late  king  of  Great  Brit- 
ain, by  taking  the  esplees  thereof  to  the  yaluet  [of  ten  shillings  and  more,  in 
rents,  com  and  grass].    And  that  such  is  his  right  he  offers  [suit  and  good 

Sroofl.  And  the  said  Richard  Allen,  by  Peter  Jones,  his  attorney,  comes  and 
efends  the  right  of  the  said  William  Sent,  and  his  seisin,  when  '[and  where 
it  shall  behooye  him],  and  all  [that  concerns  it],  and  whatsoeyer  [he  ought  to 
defend]  and  chiefly  the  tenements  aforesaid,  with  the  appurtenances,  as  of  fee 
and  right  [namely,  one  messui^  and  twenty  acres  of  land,  with  appurtenances 
in  Dorchester].  And  this  he  is  ready  to  defend  by  the  body  of  his  freeman, 
George  Rumbold  by  name,  who  is  present  here  in  court,  ready  to  defend  the 
same  by  his  body,  or  in  what  manner  soeyer  the  court  of  the  lord  the  kins 
shall  consider  that  he  ought  to  defend.  *And  if  any  mischance  should  befall 
the  said  George  (which  God  defend),  he  is  ready  to  ^end  the  same  by  anotlier 
man,  who  [is  bounden  and  able  to  defend  it].  And  the  said  William  Kent 
saith,  that  the  said  Richard  Allen  unjustly  deiends  the  right  of  him  the  said 
William,  and  his  seisin,  &c.,  and  all,  &c,  and  whatsoeyer,  &c.,  and  chiefly  of 
the  tenements  aforesaid  with  the  appurtenances  as  of  fee  and  right,  Ac.,  be- 
cause he  saith,  that  he  himself  was  seized  of  the  tenements  aforesaid,  with  the 
appurtenances,  in  his  demesne  as  of  fee  and  right,  in  the  time  of  pesice,  in  the 
time  of  the  said  lord  George  the  First,  late  king  of  Great  Britain,  by  taking  the 
esplees  thereof  to  the  yalue,  &c.  And  that  f^uch  is  his  right,  he  is  prepared 
to  proye  by  the  body  of  his  freeman,  Henry  Broughton  by  name,  who  is  pre5^ 
ent  here  in  court  ready  to  proye  the  same  by  his  body,  or  in  what  manner 
soeyer  the  court  of  the  lord  the  king  shall  consider  that  he  oueht  to  proye;  and 
if  any  mischance  should  befall  the  said  Henry  (which  God  defend),  nc  is  ready 
to  proye  the  same  by  another  man,  who,  &c.  And  hereupon  it  is  demanded 
of  the  said  George  and  Henry,  whether  they  are  ready  to  make  battle  as  they 
-^  before  haye  wa^ed  it;  who  say  that  they  are.  ^ndthe  same  Geoi^  Rumbold 
ffiyeth  gage  of  defending,  and  the  said  Henry  Broughton  giyeth  gage  of  pror* 
mc:  and  such  engagement  being  giyen  as  the  manner  is,  it  is  demanded  of  the 
said  William  Kent  and  Richard  Allen,  if  they  can  say  any  thing  wherefore 
battel  ought  not  to  be  awarded  in  this  case;  who  say  that  they  cannot  There- 
fore it  it  considered,  that  battel  be  made  thereon,  Jkc  And  the  said  George 
Rumbold  llndelh  pledges  of  battel,  to  wit,  Paul  Jenkins  and  Charles  Carter; 

t  As  to  battel,  166  paco  837,  n.  7. 

t  N.  B.    The  elauiimb«twe«n  hooka.  In  this  and  the  rabManent  nombaaef  tbo  •^y^-" 
4U,  are  usually  no  oUierwiiw  czprMMd  in  tto  Hitoorde  than  by  aa  Ao.  ^ 
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and  the  said  Henry  Brougbton  flndeth  also  pledges  of  battel,  to  wit,  T^egfDnld         yp.  l 

Head  and  Simon  Tayler.     And  thereupon  day  is  here  given  as  well  to  the  said  == 

William  Kent  as  to  the  siud  Richard  Allen,  to  wit,  on  the  morrow  of  Saint 

Martin  next  coming,  by  the  assent  as  well  of  the  said  William  Kent  as  of  the  Oontintuuio*. 

nid  Ridiard  Allen.    And  it  is  commanded  that  each  of  them  then  have  here 

his  champion,  sufficiently  furnished  with  competent  armour  as  becomes  him, 

and  ready  to  make  the  battle  aforesaid;  and  that  the  bodies  of  them  in  the 

mean  time  be  safely  kept,  on  peril  that  shall  fall  thereon.    At  which  day  here  chAmDiou 

come  as  well  the  said  William  Kent  as  the  said  Richard  Allen  by  their  attor-  appear. 

neys  aforesaid,  and  the  said  Oeom  Rumbold  and  Henry  Broughton  in  their 

proper  persons  likewise  come,  sufficiently  furnished  with  competent  armour  as 

becomes  them,  ready  to  make  the  battle  aforesaid,  as  they  have  before  waged 

it    And  hereupon  day  is  further  given  by  the  court  here,  as  well  to  the  said  AdjovirDiiMoft 

William  Kent  as  to  the  said  Richard  Allen,  at  Tothill,  near  the  city  of  West-  nJ^^'^ 

minster,  in  the  county  of  Middlesex,  to  wit,  on  the  morrow  of  the  Purification 

of  the  Blessed  Virgin  Mary  next  cominff ,  by  the  assent  as  well  of  the  said  *  Will-         [*▼] 

iam  as  of  the  aforesaid  Richard.    And  it  is  commanded,  that  each  of  them 

have  then  there  his  champion,  armed  in  the  form  aforesaid,  ready  to  make  the 

battle  aforesaid,  and  that  their  bodies  in  the  meantime,  &c.    At  which  day 

here,  to  wit,  at  Tothill  aforesaid,  comes  the  said  Richard  Allen  by  his  attorney 

aforesaid,  and  the  said  Georee  Rumbold  and  Henry  Broughton  in  their  proper 

persons  likewise  come,  sufficiently  furnished  with  competent  armour  as  bo-   * 

comes  them,  ready  to  make  the  battle  aforesaid  as  they  before  had  waged  it. 

And  the  said  William  Kent  being  solemnly  called  doth  not  come,  nor  hath 

prosecuted  his  writ  aforesaid.     TMrrfore  iti$  e<mMered,  that  the  same  William  DemandaBl 

and  his  pledges  of  prosecuting,  to  wit,  John  Doe  anri  Richard  Roe.  be  in  mercy  noMuit. 

for  his  false  complaint,  and  that  the  same  Richard  go  thereof  without  a  day, 

Ac,  and  also  that  the  said  Richard  do  hold  the  tenements  aforesaid  with  the 

appurtenances,  to  him  and  his  heirs,  quit  of  the  said  William  and  his  heirs,  for-  Final  judgmmt 

ever,  fta  '«^  **»  ««»»•• 

8scT.  &    Trial  bt  thb  Grand  Ajsizb. 

— And  th(x  said  Richard  Allen,  by  Peter  Jones,  his  attorney,  comes  and  Defanotk 
defends  the  right  of  the  said  William  Kent,  and  his  seisin,  when,  te.,  and  all, 
Ac,  and  whatsoever,  Ac,  and  chiefly  of  the  tenements  aforesaid  with  the  ap- 
purtenances, as  of  fee  and  right,  &c.,  and  puts  himself  upon  the  grand  assize  Miae^ 
of  the  lord  the  king,  and  prays  recognition  to  be  made,  whether  he  himself 
hath  greater  right  to  hold  the  tenements  aforesaid  with  the  appurtenances  to 
him  and  his  heirs  as  tenants  thereof  as  he  now  holdeth  them,  or  the  said 
William  to  havtf  the  said  tenements  with  the  appurtenances,  as  he  above  de- 
mandeth  them.    And  he  tenders  here  in  court  six  shillings  and  eight  pence  to  Tender  of 
the  use  of  the  lord  the  now  king,  &c,  for  that,  to  wit,  it  mav  be  inquired  of  the  deml-mark. 
time  [of  the  seisin  alleged  by  the  said  William].    And  he  therefore  prays,  that 
it  may  be  inquired  by  the  assize,  whether  the  said  William  Kent  was  seized  of 
the  tenements  aforesaid  with  the  appurtenances  in  his  demesne  as  of  fee  in  the 
time  of  the  said  lord  the  king  Geoi^  the  First,  as  the  said  William  in  his 
demand  before  hath  alleged.     Ther^ore  it  is  commanded  the  sheriff,  that  he  Bummoos  oC 
summon  by  good  summoners  four  lawful  knifhts  of  his  county,  girt  with  the  knlghti. 
swords,  that  Siev  be  here  on  the  octaves  of  &int  Hilary  next  coming,  to 
make  election  of  the  assize  aforesaid.    The  same  day  is  given  as  well  to  the  Retnn. 
said  William  Kent  as  to  the  said  Richard  Allen  here,  Ac    At  which  day  here 
oome  as  well  the  sud  William  Kent,  as  the  said  Richard  Allen;  and  the  sheriff, 
to  wit^  Sir  Adam  Alstone,  knight,  now  returns,  that  he  had  caused  to  be  sum- 
moned Charles  Stephens,  Randel  Wheler,  Toby  Cox,  and  Thomas  Mundav, 
four  la^ttl  Imiehts  of  *his  county,  girt  with  swords,  by  John  Doe  and  Rich-        V'lQ 
ard  Roe  his  bailiffs,  to  be  here  at  the  said  octaves  of  Saint  Hilary,  to  do  as  the 
said  writ  thereof  commands  and  requires;  and  that  the  said  summoners,  and 
each  of  them,  are  mainprized  by  John  Day  and  James  Fletcher.    Whereupon 
the  said  Charles  Stephens,  Randel  Wheler,  Toby  Cox,  and  Thomas  Munaa^r, 
four  lawful  knights  of  the  county  aforesaid,  girt  with  swords,  being  called,  m  nectloB  of  the 
their  proper  persons  come,  and  being  sworn  upon  tlieir  oath  in  the  presence  of  rcoocnltarB. 
the  parties  aforesaid,  chose  of  themselves  and  others  twenty-four,  to  wit, 
Charles  Stephens,  Randel  Wheler,  Toby  Cox,  Thomas  Munday,  Oliver  Green- 
way,  John  Boys.  Charles  Price,  knights;  Daniel  Prince,  William  Day,  Roger 
Lucas,  Patrick  Fleming,  James  Harris.  John  Richard.son,  Alexander  Moore, 
Peter  Payne,  Robert  Quin,  Archibald  Stuart,  Bartholomew  Norton,  and  Henir 
Davis,  esquires;  John  Porter,  Christopher  Ball,  Iknjamin  Robinson,  Lewis 
ix>ng,  William  Kirby,  Reatlemen,  good  and  lawful  men  of  the  county  afore- 
•^d,  who  neither  are  of  kin  to  the  said  William  Kent  nor  to  the  said  Richard 
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^-^2i£ggg^  Allen,  to  make  recognition  of  the  grand  assize  aforesaid.  Thertfan  It  is  oom- 
^0mir€  faeiS  manded  the  sheriff,  that  he  cause  them  to  come  here  from  the  day  of  Easter 
in  fifteen  days,  to  make  the  recognition  aforesaid.  The  same  day  Is  there 
given  to  the  parties  aforesaid.  At  which  day  here  come  as  wefl  the  said 
William  Kent  as  the  said  Richard  Allen,  by  their  attorneys  aforesaid,  and 
the  recognitors  of  the  assize,  whereof  mention  is  made  above,  being  called, 
eome,  and  certain  of   them,  to  wit.  Charles   Stephens,    Randel   Whelei, 

•woni.  Toby  Cox.  Thomas  Hunday,  Charles  Price,  knighU;  Daniel  Prince,  Rofsi 

Lucas,  William  Day.  James  Harris,  Peter  Payne,  Robert  <^in,  Henry 
Davis,  John  Porter,  Christopher  Ball,  Lewis  Long,  and  William  Durby,  being 

Jenllet  for  the  elected,  tried,  and  sworn  upon  their  oath  say,  that  the  said  William  Kent  hath 

Mmaodant.  g^Q^  f|g|^^  ^  ^^^  ^^  tenements  aforesaid  with  the  appurtenances  to  him  and 
his  heirs,  as  he  demandeth  the  same,  than  the  said  Richard  Allen  to  hold  the 
same  as  he  now  holdeth  them,  according  as  the  said  William  Kent  \r[  his  writ 

PaAgmmA.  aforesaid  hath  supposed.  Therefars  it  i$  considered,  that  the  said  Wilfiam  Kent 
do  recover  his  seisin  against  the  said  Richard  Allen  of  the  tenements  afore- 
said, with  the  appurtenances,  to  him  and  his  heirs,  quit  of  the  said  Richard 
Allen  and  his  heirs  forever;  and  the  said  Richard  AUen  in  mercy,  Ac 

PROCEEDINGS  IN  AN  ACTION  OF  TRESPASS  IN  EJECTMENT, 

BY  ORIGINAL,  IN  THE  KING'S  BENCH. 

Sbct.  1.    Thb  Orioikal  Wrft. 

M/mrtf  to  Gbokob  the  Second,  by  the  grace  of  God,  of  Great  BriUin,  France  and  Ire- 
lund,  king,  defender  of  the  faith,  and  so  forth,  to  the  sheriff  of  Berkshire, 
greeting,  ff  Richard  Smith  shall  give  you  security  of  prosecuting  his  claim, 
then  put  bv  gage  and  safe  pledges  William  Stiles,  late  of  Newbury,  gentlemim, 
so  that  he  be  before  us  on  the  morrow  of  All-Souls,  wheresoever  we  shall  then 
be  in  England,  to  show  wherefore  with  force  and  arms  he  entered  into  one 
messuage  with  the  appurtenances,  in  Sutton,  wbich  John  Rogers,  esquire, 
hath  demised  to  the  aforesaid  Richard,  for  a  term  which  is  not  yet  expired, 
and  ejected  him  from  his  said  farm,  and  other  enormities  to  him  did,  to  the 

Seat  damage  of  the  said  Richard,  and  against  our  peace.    And  have  you 
ere  the  names  of  the  pledges  and  this  writ     WUnsu  ourself  at  Westminster, 
the  twelfth  day  of  October,  in  the  twenty-ninth  year  of  our  reign. 
Pledges  of      \  John  Dok^  Th^d  within  named 

Richard  Fin. 


le  iweiiiQ  oay  oi  ucrooer.  m  me  iweniy-nmin  year  oi  our  reign. 
Pledges  of      )   John  Dor.  The  within  named   )  »._.  n_-- 

prosecution,    ]  Richard  RoR.         '^"^^^m  Stiles  is  at- V  f^^^ij 

tached  by  pledgesi    )  *"c^^*"  ' 


8aoT.  9.    Copt  of  thr  Declaration  against  the  CAauAL  Ejrctor,  who 

OIYBS  NOTICR  thereupon  TO  THE  TENANT  IN  P088I8SION. 

MUihaelmai,  (hs  39(A  of  King  Oeorge  ths  Second. 

Berke,  )  William  STiLEa»  late  of  Newbury  in  the  said  county,  gentleman, 
to  wit,  )  was  attached  to  answer  Richard  Smith,  of  a  plea,  wnerefore  with 
force  and  arms  he  entered  into  one  messuage,  with  the  appurtenances,  in  But- 
ton in  the  counUr  aforesaid,  which  John  Rogers,  Esquire,  demised  to  the  said 
Richard  Smith  for  a  term  which  is  not  yet  expired,  and  ejected  him  from  liis 
said  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said  Rich- 
ard, and  against  the  peace  of  the  lord  the  king,  &c.  And  whereupon  the  said 
pfUQ  j  Richard  by  'Robert  Martin  his  attorney  complains,  tliat  whereas  the  said 
John  Rogers,  on  the  first  day  of  October,  in  the  twentv-ninth  year  of  the  reign 
of  the  lord  the  king  that  now  is.  at  Sutton  aforesaid,  had  demised  to  the  same 
Richard  the  tenement  aforesaid,  with  the  appurtenances,  to  have  and  to  hold 
the  said  tenement,  with  the  appurtenances,  to  the  said  Richard  and  his  assigns, 
from  the  Feast  of  Saint  Michael  the  Archangel  then  last  past,  to  the  end  and 
term  of  five  years  from  thence  next  following  and  fully  to  be  complete  and 
•nded,  by  virtue  of  which  demise  the  said  Richard  entered  into  the  said  tene- 
ment, with  the  appurtenances,  and  was  thereof  possessed;  and  the  nid  Rich- 
ard being  so  possessed  thereof,  the  said  William  afterwaitls,  that  is  to  say,  on 
the  said  first  day  of  October  in  the  said  twenty-ninth  year,  with  force  and 
arms,  that  is  to  say,  with  swords,  staves,  and  Knives,  entered  into  the  said 
tenement,  with  the  appurtenances,  which  the  said  John  Rogers  demised  to  the 
■aid  Richard  in  form  aforesaid  for  the  term  aforesaid,  which  is  not  yet  ex- 
pired, and  ejected  the  said  Richard  out  of  his  said  farm,  and  other  wroncs  to 
nim  did,  to  the  great  damage  of  the  said  Richard,  and  against  the  peace  of  tte 
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Mid  loid  the  Wng;  whereby  Ihe  n,\<\  Richard  saith,  that  he  is  injured  and  -_^S=^^» 
damaged  to  the  Talue  of  twenty  pouDda.    And  thereupon  he  brings  suit,  Ao. 

Martik,  for  the  plaintiff.      J  Pledges  of       )  John  Doe. 

Fetmbb,  for  the  defendant,    f  prosecution,    )  UicuAnD  Rob. 

Mb.  GBOROB  8AUNDBB8  : 

I  am  Informed  that  yon  are  in  poseeesion  of,  or  claim  title  to.  the  premises  HoOoe. 
mentioned  in  this  declaration  or  ejectment,  or  to  some  part  thereof;  and  I, 
being  sued  in  this  action  as  a  casual  ejector,  and  having  no  claim  or  title 
to  the  same,  do  advise  you  to  appear  next  Hilary  Term,  in  his  majesty's  court 
of  king's  bench.at  Westminster,  by  some  attorney  of  that  court,  and  then  and 
there,  by  a  rule  to  be  made  of  the  same  court,  to  cause  yourself  to  be  made 
defendant  in  my  atead;  otherwise  I  shall  suffer  Judgment  to  be  entered  against 
me,  and  you  will  be  turned  out  of  possession. 

Tour  loving  friend, 

6<A  Jtmuarjf,  1760.  William  Stilbb. 

*8bot.  8w    Thb  Rule  of  Ooubt.  plxJ 

Mlarjf  Term,  in  the  hoenfff-mnih  Yeair  ef  King  Oeorge  the  Second, 

Berki,  )  It  is  ordered  by  the  court,  by  the  assent  of  both  paKies,  and  their  Smith  agatnat 
1o  wU,  )  attorneys,  that  George  Saunden,  gentleman,  may  be  made  defendant.  Stiles,  for  om 
in  tiie  place  of  the  now  defendant.  William  Stiles,  and  shall  immediately  ap-  S^toSi;^^ 
pear  to  the  plaintiff's  action,  and  shall  receive  a  declaration  in  a  plea  of  tree-  luuioasin  8at- 


the  said  deorge  do  not  confess  lease,  entry,  and  ouster,  and  by  reason  thereof 
the  plaintiff  cannot  prosecute  his  writ,  then  the  taxation  of  costs  upon  such 
nan  pros,  shall  cease,  and  the  said  George  shall  pay  such  costs  to  the  plaintiff, 
as  by  tlie  court  of  our  lord  the  king  here  shall  be  taxed  and  adjudged,  for  such 
his  default  in  non-peilFormance  of  this  rule;  and  judgment  sIihiI  be  entered 
against  the  said  William  SUlea,  now  the  casual  ejector,  by  default.  And  it  ia 
'further  ordered,  that  if,  upon  the  trial  of  the  said  issue,  a  verdict  shall  be 
given  for  the  defendant,  or  if  the  plaintiff  shall  not  prosecute  his  writ  upon 
any  other  cause  than  for  the  not  confessing  lease,  entry,  and  ouster,  as  afore- 
gaid,  then  the  lessor  of  the  plaintiff  shall  pay  costa,  If  the  plaintiff  does  not  pay 
them. 

By  the  Court 

Martdv,  for  the  plaintiff. 

Newman,  for  the  defendant 

Sect.  4.    Tnx  Record. 

Pleas  before  the  lord  the  king  at  Westminster,  of  the  Term  of  Saint  Hilary,  in 
the  twenty-ninth  year  of  ue  reign  of  the  lord  George  the  Second,  by  the 
grace  of  God,  of  Great  Britain,  France  and  Ireland  king,  defender  of  tba 
faith,  &c 

Berks,  )  Gboroe  Sattkders,  late  of  Sutton,  in  the  county  aforesaid,  gentle- 
to  toU,  )  man,  was  attached  to  answer  Richard  Smith,  of  a  plea,  wherefor  with 
force  and  arms  he  entered  into  one  messuage,  with  the  appurtenances,  in  Sut- 
ton, which  John  Rogers,  Esq.,  hath  demised  to  the  said  Richard,  for  a  term 
which  is  not  yet  expired,  and  ejected  him  from  his  said  farm,  and  other  wrongs 
to  him  did,  to  the  great  damage  of  the  said  Richard,  and  against  the  peace  of 
the  lord  the  king  that  *now  is.    And  whereupon  the  said  Richard,  by  Robert 

Martin,  his  attorney,  complains,  that  whereas,  the  said  John  Rogers,  on  tiie 

first  day  of  October  in  the  twenty-ninth  vear  of  the  reign  of  the  lord  the  count 
king  that  now  is,  at  Sutton  aforesaid,  had  demised  to  the  said  Richard  the 
tenement  aforesaid,  with  the  appurtenances,  to  have  and  to  hold  the  said  tene- 
ment, with  the  appurtenances,  to  the  said  Richard  and  his  assigns,  from  the 
feast  of  Saint  Michael  the  Archangel  then  last  past,  to  the  ena  and  term  of 
2ve  years  from  thence  next  following,  and  fully  to  be  complete  and  ended;  by 
virtue  of  which  demise  the  said  Richard  entered  into  the  said  tenement,  with 
the  appurtenances,  and  was  thereof  possessed :  and  the  said  Richard  being  so 
possessed  thereof,  the  said  George  afterwards,  that  is  to  say,  on  the  first  day 
of  October  in  the  said  twenty-ninth  year,  with  force  and  arms,  that  is  to  say, 
with  awords,  staves,  and  knives,  entered  into  the  said  tenement,  with  the 
apportenaacea,  whidh  the  said  John  Rogers  demised  to  the  said  Ilichard,  in 
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No.  n. 


Il6i6IIOO( 

Flea,  not 
guiltj. 

latua. 


Fenfrt 
awarded. 


Remtte  for  do- 
f  ani  t  of  Juron. 


NiHpHnu, 


W] 


euMMtanUbmM, 


Terdletfor  tlw 
plaintiff.  ^ 


M  otion  In  ai^ 
rettof  jnd^ 
moot. 


OoDtln 


[•nq 


form  aforesnid,  for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected 
the  said  Richard  out  of  his  said  farm,  and  other  wrongs  to  him  did,  to  the 
ercat  damage  of  tlie  said  Richard,  and  against  the  peace  of  the  said  lord  the 
king;  whereby  the  said  Richard  saith  that  he  is  inlured  and  endamaged 
to  the  value  of  twenty  pounds :  and  thereupon  he  brings  suit  [and  good 
proof.]  And  the  aforesaid  George  Saunders,  by  Cliarles  Newman,  hi» 
attorney,  comes  and  defends  the  force  and  injury,  when  [and  where  it  shall 
behove  him] ;  and  saith  that  he  is  in  no  wise  guilty  of  the  trespass  and  eject- 
ment aforesaid,  as  the  Richard  above  complains  against  him;  and  thereof 
he  puts  himself  upon  the  country;  and  the  said  Richard  doth  likewise  the 
same;  Therefore  let  a  Jury  come  thereupon  before  the  lord  the  kine,  on  the 
octave  of  the  purification  of  the  blessed  Virgin  Manr,  wheresoever  he  snail  then 
be  in  England,  who  neither  [are  of  kin  to  the  said  Richard,  nor  to  the  said 
George],  to  recognize  [whether  the  said  George  be  guilty  of  the  trespflss  nnd 
ejectment  aforesaid] ;  because  as  well  [the  sud  Geoige  as  the  said  Richard,  be- 
tween whom  the  difference  is,  have  put  themselves  on  the  said  Jury].  The 
same  day  is  there  fi^iven  to  the  parties  aforesaid.  Afterward»  the  process  there- 
in, being  continued  between  the  said  parties  of  the  plea  aforesaid  by  the  Jury.  i» 
put  between  them  in  respite,  before  the  lord  the  king  shall  then  be  in  England; 
until  the  day  of  Easter  in  fifteen  days,  wheresoever  the  said  lord  the  king  shall 
then  be  in  England;  unless  the  Justices  of  the  lord  the  king,  assigned  to  take 
assizes  in  the  county  aforesaid,  shall  have  come  before  that  time,  to  wit,  oi» 
Monday  the  eighth  of  3Iarch,  at  Reading,  in  the  said  county,  by  the  form  of 
the  statute  [in  that  case  provided],  by  reason  of  the  default  of  the  Jurors  [sum- 
moned to  appear  as  aforesaid].  At  which  day,  before  the  lord  tlie  king,  al 
Westminster,  come  the  parties  aforesaid  by  their  attomeyi  aforesaid;  and  the 
aforesaid  Justices  of  ^assize,  before  whom  [the  jury  aforesaid  came]  sent  here 
their  record  before  them,  had  in  these  woros,  to  wit:  Afler%oard»,  at  the  day 
and  place  within  contained,  before  Henea^  Legger,  esquire,  one  of  the  barona 
of  the  exchequer  of  the  lord  the  king,  and  Sir  John  Eardly  Wilmot,  knight, 
one  of  the  justices  of  the  said  lord  the  kinff,  assigned  to  hold  pleas  before  the 
king  himself,  justices  of  the  said  lord  the  king,  assigned  to  take  assizes  at  the 
county  of  Berks  by  the  form  of  the  statute  [in  that  case  provided],  come  aa 
well  the  within-named  Richard  Smith,  as  the  within-written  George  Saunders^ 
by  their  attorneys  within  contained;  and  the  Jurors  of  the  jury  whereof  men- 
tion is  within  made  being  called,  certain  of  Uiem,  to  wit,  Charles  Holloway» 
John  Hooke,  Peter  Graham,  Uenry  Ck)x,  William  Brown,  and  Francis  Oakley, 
come,  and  are  sworn  upon  the  Jury;  and  because  the  rest  of  the  jurors  of  the 
same  jury  did  not  appear,  therefore  others  of  the  bystanders  being  chosen  by 
the  sherin,  at  the  request  of  the  said  Richard  Smith,  and  by  the  command  of  the 
Justices  aforesaid,  are  appointed  anew,  whose  names  are  afllxed  to  the  pane) 
within  written,  according  to  the  form  of  the  statute  in  auch  case  made  and  pro- 
vided ;  which  said  Jurors  so  appointed  anew,  to  wit,  Roger  Bacoit,  Thomaa 
Small,  Charles  Pye,  Edward  Ilawkins,  Samuel  Roberts,  and  Daniel  Parker, 
being  likewise  called,  come;  and  together  with  the  other  jurors  aforesaid  be- 
fore impanelled  and  sworn,  being  elected,  tried,  and  sworn  to  speak  the  truth 
of  the  matter  within  contained,  upon  their  oath  say,  that  the  aforesaid  George 
Saunders  is  guilty  of  the  trespass  and  ejectment  within-written,  in  manner  and 
form  as  the  aforesaid  Richard  Smith  within  complains  against  him ;  and  assess 
the  damages  of  the  said  Richard  Smith,  on  occasion  of  that  trespass  and  eject- 
ment, besides  his  costs  and  charges  which  he  hath  been  put  unto  about  his  suil 
in  that  behalf,  to  twelve-pence;  and,  for  those  costs  and  charges,  to  forty  sliil- 
inffs.  Whereupon,  the  said  Richard  Smith,  by  his  attorney  aforesaid,  prayeih 
Judgment  against  the  said  George  Saunders,  in  and  upon  the  verdict  aforusHid, 
by  Qie  jurors  aforesaid  given,  in  the  form  aforesaid;  and  the  said  George  Saun- 
ders, by  his  attorney  aforesaid,  saith  that  the  court  here  ought  not  to  proceed  to 
give  Judgment  upon  the  said  verdict,  and  prayeth  that  Ju(&ment  against  him, 
le  said  George  siaunders,  in  and  upon  the  verdict  aforesaid,  by  the  Jurors  afore- 
said, given  in  the  form  aforesaid,  may  be  stayed,  by  reason  that  the  said  verdici 
is  insufficient  and  erroneous,  and  that  the  same  verdict  may  be  quashed,  and 
that  the  Issue  aforesaid  may  be  tried  anew  by  other  Jurors,  to  be  afresh  im- 
panelled. And,  because  the  court  of  the  lord  the  king  here  is  not  yet  advised 
of  giving  theii  judgment  of  and  upon  the  premises,  therefore  day  thereof  ia- 
ffiven  as  well  to  the  said  Richard  Smith  as  the  said  George  Saunders,  before  the 
lord  the  king,  until  the  morrow  of  the  ascension  of  our  Lord,  wheresoever  the 
said  lord  *the  king  shall  then  be  in  England,  to  hear  their  Judgment  of  and  upon 
the  premises,  for  that  the  court  of  the  lord  the  king  is  not  yet  advised  thereof. 
At  which  day,  before  the  lord  the  king,  at  Westminster,  come  the  parties  afore- 
said, by  their  attorneys  aforesaid;  upon  which,  the  record  and  matters  aforesaid 
having  been  seen,  and  by  the  court  of  the  lord  the  king  now  here  fully  undei 
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ftood,  and  all  and  dngolar  the  premlMs  having  been  examined,  and  mature  de-       w^.  m. 
liberation  being  had  hereupon,  for  that  it  leems  to  the  court  of  the  lord  the  optnloo  of  uie 
kins  now  here  that  the  Terdict  af oreaaid  is  in  no  wise  insufficient  or  erroneous,  ooiuv 
and  that  the  same  ou^t  not  to  be  q^uasbed,  and  that  no  new  trial  ought  to  be  had 
of  the  issue  aforesaid.  ~TAtfr^<^«  U  u  eamidered,  that  the  said  Richard  do  re-  judgmeot  for 
cover  against  the  said  George  his  term  vet  to  come,  of  and  in  the  said  tenenlohts,  the  pUintur. 
with  the  appurtenances,  and  the  said  damages  assessed  by  the  said  Jury  in  form 
aforesaid,  and  also  twentv-seven  pounds  six  shillings  and  eight-pence  for  his  Oosu. 
costs  and  charges  aforesaid,  by  the  court  of  the  lord  the  king  here  awarded  to 
the  said  Richard,  with  his  assent,  by  way  of  increase;  which  said  damages  in 
the  whole  amount  to  twenty-nine  pounds,  seven  shillings  and  eight: pence.  Cajiflaturp 
"And  let  the  said  Gteorge  be  taken  [until  he  maketh  fine  to  the  lord  the  /i*m. 
king].**!    And  hereupon  the  said  Richard,  by  his  attorney  aforesaid,  prayeth  a 
writ  of  the  lord  the  King,  to  be  directed  to  the  sheriff  of  the  county  aforesaid,  writ  of  poa 
to  cause  him  to  have  possession  of  his  term  aforesaid  vet  to  come,  of  and  in  aioo. 
the  tenements  aforesaid,  with  the  appurtenances;  and  it  is  sranted  unto  him, 
returnable  before  the  lord  the  kineon  the  morrow  of  the  QoTv  Trinity,  where- 
soever he  shall  then  be  in  England.    At  which  day,  before  the  lord  the  king, 
at  Westminster,  cometh  the  said  Richard,  bj  his  attorney  aforesaid;  and  the  uidfstun. 
sheriff,  that  is  to  say.  Sir  Thomas  Reeve,  knight,  now  sendeth  that  he,  by  vir- 
tue of  the  writ  aforesaid,  to  him  directed,  on  the  ninth  day  of  June  last  past, 
did  cause  the  said  Uichaid  to  have  bis  possession  of  bi.<)  term  aforesaid  yet  to 
come,  of  and  in  the  tenements  aforesaid,  with  the  appurtenances,  as  he  was 
commanded. 

♦No.  m.  [•xill] 

PROCEEDINGS  ON  AN  ACTION  OF  DEBT  IN  THE  COURT  OF 
COMMON  PLEAS;  REMOVEP  INTO  THE  KING'S  BENCH  B7 
WIUT  OF  ERROR. 

BlOT.  1.     ObICOIAIi. 

Gborob  the  Second,  by  the  Grace  of  God,  of  Great  Britain,  France,  and  Frme9p$. 
Ireland  king,  defender  of  the  faith,  and  so  forth;  to  the  sheriff  of  Oxfoidshire, 
greeting,  vommand  Charles  Lone,  late  of  Burford,  gentleman,  that  Justly 
and  without  delay  he  render  to  William  Burton  two  hundred  pounds,  which 
he  owes  him  and  unjustly  detains,  as  he  saith.  And  unless  he  snail  do  so,  and 
if  the  said  William  shall  make  you  secure  of  prosecuting  his  claim,  then  sum- 
mon by  good  suramoners  the  aforesaid  Charles,  that  he  be  before  our  Justices 
at  Westminster,  on  the  octave  of  Saint  Hilary  to  show  wherefore  he  haih  not 
done  it.  And  have  yon  there  then  the  summoners  and  this  writ.  Witneu 
ourself,  at  Westminster,  the  twenty-fourth  day  of  December,  in  the  twenty- 
eighth  year  of  our  reign. 
Pfedges  of  )  j^^^  j3  Bammoners  of  the  )  ^         jj 

8^«-  [  RICH^  ROK  SSilir? "S,     [  HBKUV  JOHKSOH.       SSTf 

8bot.  1    PttocBai. 

Gborob  the  Second,  by  the  grace  of  God.  of  Great  Britain,  France  and  Ire-  ai 
land  king,  defender  of  the  faith,  and  so  forth;  to  the  sheriff  of  Oxfordshire, 
greeting.  Put  by  gage  and  safe  pledges  Charles  Long,  late  of  Burford,  gentle- 
man, that  he  be  before  our  justices  at  Westminster,  on  the  octave  of  the  Puri- 
fication of  the  blessed  Marv,  to  answer  to  William  Burton  of  a  plea,  that  he  Forney 
render  to  him  two  hundred  pounds,  which  he  owes  him  and  unjustly  detains, 
as  he  saith;  and  to  show  wherefore  he  was  not  before  our  Justices  at  West- 
minster on  the  octave  of  Saint  Hilary,  as  he  was  summoned.  And  have  there 
then  the  names  of  the  pledges  and  this  writ  WUneu,  Sir  John  Willcs,  knight, 
at  Westminster,  the  twenty-third  day  of  January,  in  the  twenty-eighth  year 
of  our  reign. 

The  within-named  Charles  Long  )  Edward  Lbigh. 
is  attached  by  pledges,  (  Robbrt  Tabhbr. 


*  OBOR0B  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Dietrimg^^, 
Ireland  king,  defender  of  the  faith,  and  so  forth;  to  the  sheriff  of  Oxfordshire,  [*xiv] 
greeting.     We  command  you  that  you  distrein  Charles  Long,  late  of  Burford, 
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gentleman,  bj  all  Yil^  lands  and  chatteli  wlihlii  your  bailiwtek,  lo  that  nsllher 
e  nor  any  one  through  him  may  lay  hands  on  the  same,  until  you  shall  re- 
ceive from  us  another  command  thereupon;  and  that  you  answer  to  us  of  the 
issue  of  the  same;  and  that  you  have  his  body  before  our  Justices  at  West- 
minster, from  the  day  of  Easter ,  in  fifteen  days,  to  answer  to  William  Burton 
of  a  plea,  that  he  render  to  him  two  hundred  pounds,  which  he  owes  him  and 
unjiLstly  detains,  as  he  saith,  and  to  hear  his  Judgment  of  his  many  defaults. 
WUneta,  Sir  John  Willes,  knight,  at  Westminster,  the  twelfth  day  of  February, 
In  the  twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  hath  nothing  In  my  bailiwick,  whereby  he 
may  be  distreined. 

GROitas  the  Second,  by  the  grace  of  Ood,  of  Great  Britain,  France,  and  Ire- 
land king,  defender  of  the  faith,  and  so  forth;  to  the  sheriif  of  Oxfordshire, 
greeting.  We  command  you,  that  you  take  Charles  Long,  late  of  Burford, 
gentleman,  if  he  may  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 
▼ou  mav  linve  liis  body  before  ourjusticcs  at  Westminster  from  the  day  of 
Easter  m  five  weeks,  to  answer  to  William  Burton,  gentleman,  of  a  plea,  that 
he  render  to  him  two  hundred  pounds,  which  he  owes  him  and  unjustly  de- 
tains, as  he  stiith;  and  whereupon  you  have  returned  to  our  Justices  at  West- 
nilnstcr,  that  the  said  Charles  hath  nothing  in  ^our  bailiwick,  wherebv  he 
mav  lie  distreine<l.  And  have  you  there  then  this  writ  VKAimm,  Sir  John 
Willes,  knight,  nt  Westminster,  the  sixteenth  day  of  AprU,  in  the  twenty- 
eighth  year  of  our  reign. 

The  within  named  Charles  Long  is  not  found  In  my  bailiwick. 

Gborov  the  Second,  by  the  ^ce  of  God,  of  Great  Britain,  France,  and  Ire- 
land king,  defender  of  the  faith,  and  so  forth  ;  to  the  sheriff  of  Berkshire 
greeting.  We  command  you,  that  you  take  Charles  Long,  late  of  Burford, 
gentleman,  if  he  may  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 
you  may  have  his  body  before  our  lustices  at  Westminster,  on  the  morrow  of 
the  Holy  Trinity,  to  answer  to  William  Burton,  gentleman,  of  a  plea,  that  he 
render  to  him  two  hundred  pounds,  which  he  owes  him  and  unjustly  detains, 
as  he  saith ;  and  whereupon  our  sheriff  of  Oxfordshire  hath  made  a  return  to 
our  justices  of  Westminster,  at  a  certain  day  now  past,  that  the  'aforesaid 
Charles  is  not  found  in  his  bailiwick;  and  thereupon  it  is  testified  in  our  said 
court,  that  the  'aforesaid  Charles  lurks,  wanders,  and  runs  about  in  your 
county.  And  have  you  there  then  this  writ.  WUneu.  Sir  John  Willes,  knight, 
at  Westminster,  the  seventh  day  of  May,  in  the  twenty-eighth  year  of  our 
reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within 
named  Charles  Long;  which  I  have  ready  at  the  day  and  place  within  con- 
tained, according  as  by  this  writ  it  is  commanded  me. 

Or,  upon  ihs  Return  of  non  est  inventus  upon  ths  flnt  capias,  the  plaint^ 
may  9ue  out  an  alias  and  a  pluries,  and  thsnee  proceed  to  outlawry  :  thue  : 

AUae  Miptas.  Gborgb  the  Second,  by  the  graoe  of  God,  of  Great  Britain,  France,  and  Ire- 
land king,  defender  of  the  faith,  and  so  forth;  to  the  sheriff  of  Oxfordshire 
greetiug.  We  command  you,  as  formerly  we  commanded  you,  that  you  take 
Charles  I^ng,  late  of  Burford.  gentleman,  if  he  may  be  found  in  your  baili- 
wick, and  him  safely  keep,  so  that  vou  may  have  his  body  before  our  lustices 
at  Westminster,  on  the  morrow  of  the  itoly  Trinity,  to  answer  to  William 
Burton,  gentleman,  of  a  plea,  that  he  render  to  him  two  hundred  pounds, 
which  he  owes  him  and  unjustly  detains,  as  he  saith.  And  have  you  then 
there  this  writ  Witneen,  Sir  John  Willes,  knight,  at  Westminster,  the  seventh 
day  of  May,  in  the  twenty-eighth  year  of  our  reign. 
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The  within  named  Charles  Long  is  not  found  in  my  bailiwick. 

Gborok  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  king,  defender  of  the  faith,  and  so  forth;  to  the  sheriff  of  Oxfordshire 

Seeting.  We  command  you.  as  we  have  more  than  once  commanded  you, 
at  you  take  Charles  Ijong,  late  of  Burford,  gentleman,  if  he  may  be  found  in 
your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before 
our  Justices  at  Westminster,  from  the  day  of  the  Holy  Trinity  in  three  weeks, 
to  answer  to  William  Burton,  gentleman,  of  a  plea,  that  he  render  to  him  two 
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hundred  pounds,  which  he  owes  hira  and  un]usUy  detains,  as  he  salth.     And       W^ni.__^ 
have  you  there  ihen  Uiis  writ     Wiinsu,  Sir  John  Wllles,  knight,  at  WeaV 
mi  aster,  the  thirtieth  day  of  May.  in  the  twenty -eighth  year  of  our  reign. 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick.  turn.   N<m  e«t 

inventfU, 

'GnoROK  the  Second,  by  the  grace  of  Ood.  of  Great  Britain,  France,  and  [*zTil 
Ireland  kinff,  defender  of  the  faith,  and  so  forth:  to  the  sheriff  of  Oxfordshire,  Exigi/a^oM, 
greeting.  We  command  you,  that  yo«  cause  Charles  Long,  late  of  Burford, 
gentleman,  to  be  required  from  county  court  to  county  court,  until,  according 
to  the  law  and  custom  of  our  realm  of  England,  he  be  outlawed,  if  he  doth 
not  appear:  and  if  he  doth  appear,  then  take  him  and  cause  him  to  be  safely 
kept,  so  that  you  may  have  his  body  before  our  justices  at  Westminster,  on 
the  morrow  of  AH  SouU,  to  answer  to  William  Burton,  gentleman,  of  a  pica, 
lliat  he  render  to  him  two  hundred  pounds,  which  he  owes  him  and  unjustly 
detains,  as  he  saith;  and  whereupon  you  have  returned  to  our  Justices  at 
Westminster,  from  the  day  of  the  Holy  Trinity  in  three  weeks,  that  he  is  not 
found  in  vour  bailiwiclc  And  have  you  then  there  this  writ.  Witness,  Sir 
John  Wllles,  knight,  at  Westminster,  the  eighteenth  day  of  June,  in  the 
twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  at  my  county  court  held  at  Oxford,  in  SberUTsre- 
the  county  of  Oxford,  on  Thursday,  the  twenty-first  day  of  June,  in  the  twenty-  JHl,  ^.aWiM. 
ninth  year  of  the  reign  of  the  lord  the  king  within  written,  the  within  named  '^"•"^  ««ienia 
Charles  Long  was  required  the  first  time,  and  did  not  appear:  and  at  my  county  a^eund^  «p- 
court  held  at  Oxford  aforesaid,  on  Thursday,  the  twenty-fourth  day  of  June,  ^JJSl'^"'*** 
in  the  year  aforesaid,  the  said  Charles  Long  was  required  the  second  time,  and  ^^^^'^^^ 
did  not  appear:  and  at  my  county  court  held  at  Oxford,  aforesaid,  on  Thurs-  r«rlfo  emaeiu^ 
day,  the  twenty-first  day  of  August,  in  the  year  aforesaid,  the  said  Charles 
Long  was  requu-ed  the  third  time,  and  did  not  appear:  and  at  my  county  court  gnorio  m- 
held  at  Oxford,  aforesaid,  on  Thursday,  the  eighteenth  day  of  September,  in  oetaa. 
the  year  aforesaid,  the  said  Charles  Ix>ng  was  required  the  fourth  time,  and 
did  not  appear:  and  at  my  county  court  held  at  Oxford,  aforesaid,  on  Thurs*  giUnles^ 
day,  the  sixteenth  day  of  October,  in  the  year  aforesaid,  the  said  Charles  Long  aehi», 
was  required  the  flftn  time,  and  did  not  appear:  therefore  the  said  Charies 
Long,  by  the  Judgment  of  the  coroners  of  the  said  lord  the  king,  of  the  county  MUomOagaim, 
afor^aid,  according  to  the  law  and  custom  of  the  kingdom  of  Slngland,  is  out- 
hiwed. 


Gborob  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Writ  of 
Ireland  king,  defender  of  the  faith,  and  so  forth;  to  the  sheriff  of  Oxfordshire,  bw^Iob. 
greeting.  Whsreae,  by  our  writ  we  have  lately  commanded  you  that  you  should 
cause  Cnarles  Long,  late  of  Burford,  gentleman,  to  be  required  from  county 
court  to  county  court,  until,  according  to  *the  law  and  custom  of  our  realm  of  [*ZTii] 
England,  he  should  be  outlawed,  if  he  did  not  appear:  and  if  he  did  appear, 
then  that  you  should  take  liim  and  cause  him  to  be  safely  kept,  so  that  you 
might  have  his  body  before  our  justices  at  Westminster,  on  the  morrow  oi  all 
Souls,  to  answer  to  William  Burton,  gentleman,  of  a  plea,  that  he  render  to 
him  two  hundred  pounds,  which  he  owes  him  and  unjustly  detains,  as  he 
saith :  Therefore  we  command  you,  by  virtue  of  the  statute  in  the  thirty-first 
year  of  the  lady  Elizabeth,  late  queen  of  Encland,  made  and  providea,  that 
you  cause  the  said  Charles  Long  to  be  proclaimed  upon  three  several  days 
according  to  the  form  of  that  statute;  (whereof  one  proclamation  shall  be 
made  at  or  near  the  most  usual  door  of  the  church  of  the  parish  wherein  ha 
inhabits)  that  he  render  himself  unto  you;  so  that  you  may  have  his  body  be- 
fore our  justices  at  Westminster  at  the  day  aforesaid,  to  answer  the  said 
William  Burton  of  the  plea  aforesaid.  Ami  have  you  there  then  this  writ 
WUns$$,  Sir  John  Willes,  knight,  at  Westminster,  the  eighteenth  day  of  June, 
in  the  twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directecl,  at  my  county  court  held  at  Oxford,  in 
the  county  of  Oxford,  on  Thursday  the  twenty-sixth  day  of  June,  in  the  twenty- 
ninth  year  of  the  reign  of  the  lord  and  king  within  written,  I  caused  to  be 
groclafmed  the  first  time;  and  at  the  general  quarter  sessions  of  the  peace, 
eld  at  Oxford  aforesaid,  on  Tuesday,  the  fifteenth  day  of  July,  in  the  year 
aforesaM,  I  caused  to  be  proclaimed  the  second  time;  and  at  the  most  usual 
door  of  (he  church  of  Burford  witliin  written,  on  Sunday  the  third  day  of 
August  in  the  year  aforesaid,  immediately  after  divine  service,  one  montii  al 
the  least  before  the  within  nsmed  Charles  Long  was  reqvired  the  fifth  time,  I 
caused  to  be  proclaimed  the  third  time,  that  the  said  Charles  Long  ahoiild  im* 
der  himself  unto  me,  as  within  it  is  commanded  ma. 
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yo»ni.  Gborok  the  Second,  by  the  {prace  of  God.  of  Great  Britain,  France,  and 

^-.  .  ^  Ireland  king,  defender  of  the  fnith,  and  bo  forth;  to  the  sheriff  of  Berkshire, 
ojVMM  uuagor  gpggji^g  ppr^  command  you,  that  yoii-  omit  not  bv  reason  of  any  liberty  of 
your  county,  but  that  you  take  Charles  Long,  late  or  Burford  in  the  oonnty  of 
Oxford,  ^nlleman,  (beinc  outlawed  in  the  said  county  of  Oiford,  on  Thurs- 
day the  sixteenth  day  of  October  last  past,  at  the  suit  of  William  Burton,  gen- 
tleman, of  a  plea  of  debt,  as  the  sheriff  of  Ozforshire  aforesaid  returned  to  our 
Justices  at  Westminster  on  the  morrow  of  All  Souls  then  next  ensuinff,)  If  the 
said  Charles  Long  may  be  found  in  your  bailiwick;  and  him  safelyiceep,  so 
that  you  may  *haye  his  body  before  our  justice  at  Westminster  from  the  day 
of  St.  Martin  in  fifteen  days  to  do  and  receive  what  our  court  shall  consider 
concerning  him  in  this  behalf.  WUneu,  Sir  John  Willes,  knight,  at  Westmin- 
ster, the  sixth  day  of  November,  in  the  twenty-ninth  year  of  our  reign. 


[•XTiU] 


flterilTtre- 
tnm.  Cepi 
Oorpnu, 


BIU  at  Mlddle- 
for 


il0  6fliOM 

ladebS. 


BherilTsr*- 


Lntitnt. 


AswHmm, 


Ptix] 


flhflfilTsvs- 

torn. 

(kpieorpm. 


By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within 
named  Charles  Longt  which  I  have  ready  at  the  day  and  place  within  con- 
tained, according  as  by  this  writ  it  is  commanded  me. 

BiCT.  &    ^Bujj  OF  Middlesex,  ahd  Latitat  thereupoh  or  the  Ooubt  of 

Kino's  Bench. 

IUddJMex,  )  The  Sheriff  is  commanded  that  he  take  Charles  Lone,  late  of 
to  mL  I  Burford,  in  the  county  of  Oxford,  If  he  may  be  found  in  Ms  baili- 
wick, and  nim  safely  keep,  so  that  he  may  have  his  body  before  the  lord  and 
king  at  Westminster,  on  Wednesday  next  after  fifteen  days  of  Easter,  to  ans- 
wer William  Burton,  gentleman,  of  a  plea  of  trespass  [and  aUo  to  a  bill  of  the 
said  William  against  the  aforesaid  Charles,  for  two  hundred  pounds  of  debt, 
according  to  the  custom  of  the  court  of  the  said  lord  and  king,  before  the  king 
himself  to  be  exhibited] ;  and  that  he  have  there  then  this  precept 

The  within  named  Charles  Long  is  not  found  in  my  bailiwick. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France  and  Lne- 
land  king,  defender  of  the  faith,  and  so  forth;  to  the  sheriff  of  Berkshire  greet- 
ing. Whereaa  we  lately  commanded  our  sheriff  of  Middlesex  that  he  should 
take  Charles  Long,  late  of  Burford,  in  the  county  of  Oxford,  if  he  might  be 
found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  mieht  be  before  us  at 
Westminster,  at  a  certain  day  now  past,  to  answer  unto  William  Burton,  gen- 
tleman, of  a  plea  of  trespass  [and  auo  to  a  bill  of  the  said  William  against  the 
aforesaid  Charles,  for  two  hundred  pounds  of  debt,  according  to  the  custom  of 
our  court  before  us  to  be  exhibitedt;  and  our  said  sheriff  of  Middlesex  at  that 
day  returned  to  us  that  the  aforesaid  Charles  was  not  found  in  his  bidliwick; 
whereupon  on  the  behalf  of  the  aforesaid  William  in  our  court  before  us  it  is 
sufilciently  attested  that  the  aforesaid  Charles  lurks  and  runs  about  in  your 
county:  therefore  we  command  vou,  that  you  take  him,  if  he  may  be  found 
in  *your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before 
us  at  Westminster,  on  Tuesday  next  after  five  weeks  of  Easter,  to  answer  the 
aforesaid  William  of  the  plea  [and  bill]  aforesaid;  and  have  you  there  then  this 
writ.  Witness,  Sir  Dudley  Ryder,  knignt,  at  Westminster,  the  eighteenth  day  of 
April,  in  the  twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within 
named  Charles  Long;  which  I  have  ready  at  the  day  and  place  inthin  contained, 
according  as  by  this  writ  it  is  commanded  me. 

Sect.  4    Writ  of  Quo  Mnrus  in  the  BzoHBqusB. 

QBOBaB  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France  and  Ire- 
land king,  defender  of  the  faith,  and  so  forth;  to  the  sheriff  of  Berkshire  greet- 
ing. We  command  you  that  you  omit  not  by  reason  of  any  liberty  of  your 
oounty,  but  that  you  enter  the  same,  and  take  Charles  Jjong,  late  of  Burford, 
In  the  county  of  Oxford,  gentleman,  wheresoever  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before  the  bar- 
ons of  our  excheouer  at  Westxnlnster,  on  the  morrow  of  the  Holy  Trinity,  to 
answer  William  burton,  our  debtor  of  a  plea,  that  ha  render  to  him  two  hund- 


)    t  Note,  that  aeotloBg  8  and  4  are  the  usual  method  of  proeeM,  to  eompel  an  appearance 
'  In  the  oourts  of  ldng*g  bench  and  exchequer;  in  which  the  praotlee  of  those  oourts  does 

nincipallj  differ  from  ihe  court  of  eommon  pleas;  the  suMequent  states  of  prooeedinga 

Ming  nearly  alike  In  them  all. 
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red  pounds  which  he  owes  him  and  unjustly  detains,  whereby  h«  is  the  less  ^W^^X 
able  to  satisfy  us  the  debts  which  he  owes  us  at  our  said  exciieuuer,  as  he  said 
he  can  reasonably  show  that  the  same  he  oii^ht  to  render:  au<i  hare  you  there 
this  writ     WUm$$,  Sir  Thomas  IVker,  knight,  at  Westminster,  the  sixth  day 
of  May,  in  the  twenty -eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  bodv  of  the  within  8ikM4fl*Sv»* 
tiamed  Charles  Long;  which  I  have  ready  l)efore  the  barons  within  written,  ac-  ffl^V 
cording  as  witliin  it  is  commanded  me.  ^^  wwyw* 

escT.  5.    Special  Bail,  on  tttk  Arrkst  of  thb  Defendant,  pursuant  to 

TON  Testatum  Capias. 

Know  all  Men  by  these  pv^sents,  that  we  Charles  Long,  of  Burford,  in  the  baH  bond  to 
county  of  Oxford,  eentleman,  Peter  Ilamood  of  Bix,  in  the  said  county,  yeo-  ibibth&riM, 
man,  and  Edward  Thomlinson,  of  Woodstock,  in  the  said  county,  innholder, 
«re  held  and  firmly  bound  to  Christopher  Jones,  esquire,  sheriff  of  the  county 
of  Berks,  in  four  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  sheriff,  or  liis certain  attorney,  executors,  administrators,  or  assigns 
for  which  pavment  well  and  truly  to  be  made,  we  bind  ourselves  and  each  of 
us  by  himself  *for  the  whole  and  in  gross,  our  and  every  of  our  heirs,  execu-  *xz] 

tors  and  administrators,  firmly  by  ihese  preaents,  scaleil  with  our  seals.  Dated 
the  fifteenth  day  of  Mav,  in  the  twenty -eighth  year  of  tlie  rei^n  of  our  sover- 
eign lord  George  the  Second,  liy  the  grace  of  (lOd,  king  or  Great  Britain, 
Fmnoe  and  Ireland,  defender  of  the  faith,  and  so  forth,  and  in  the  year  of  our 
Iiord  one  thousand  seven  huudred  and  fif ly-five. 

The  condition  of  tliis  obligation  is  such,  that  if  the  above  bounden  Charles  ReoogBtasMs^ 
Long  do  appear  before  the  Justices  of  our  sovereign  lonl  the  king,  at  Westmin- 
ister, on  the  morrow  of  the  Iloly  Trinity,  to  answer  William  Burton,  gentle- 
man, of  a  plea  of  debt  of  two  hundred  pounds,  then  this  obligation  shall  be 
▼oid  and  of  none  effect,  or  else  shall  be  and  remain  in  full  force  and  virtue. 
Bealed  and  delivered,  being  first  Charles  Long.      [l.  s.  1 

duly  stamped,  in  the  presence  Peter  IIamond.     [l.  8.1 

of  EowARo  Thomlinson.   [h.  s.] 

HsNRT  Shaw. 
TiMOTUT  Griffith. 

Tou  Charles  Long  do  acknowledge  to  owe  unto  the  plaintLBP  four  hundred 
pounds,  and  you  John  Rose  and  Peter  IIamond  do  severally  acknowledge  to 
^we  unto  the  same  person  the  sum  of  two  hundred  pounds  a  piece,  to  be  levied 
upon  your  several  goods  and  chattels,  lands  and  tenements,  upon  eand^um  of  baObefovs 
that,  ii  the  defendant  be  condemned  in  the  action,  he  shall  pay  the  condemna-  ttie  oommis- 
tion,  or  render  himself  a  prisoner  in  the  Fleet  for  the  same;  and,  if  he  fail  so  '^<'''*''* 
to  do,  you  John  Rose  ana  Peter  IIamond  do  undertake  to  do  it  for  him. 

Trinity  Term,  28  Oeo.  II. 

Ben^,  )     On  a  Testatum  Oapiae  from  Oxfordshire  against  Charles  Long,  late  Ban 
io  wit.  )  of  Burford,  in  the  county  of  Oxford,  gentleman,  returnable  on  the 
morrow  of  the  Holy  Trinity,  at  the  suit  of  William  Burton,  of  a  plea  of  debt 
ol  two  hundred  pounds: 

Tha  bait  are  John  Rose,  of  Witney,  in  the  county  of  Oxford,  esquire,  Pet« 
Gamond.  of  Bix,  in  the  said  county,  yeoman.  ' 

fiiCHABD  Pricb,  attorney  ) 
for  the  defendant  \ 

The  party  himself  in  4001. 
Each  of  the  bail  in  2002. 
Taken  and  acknowledged  the  twenty-eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  fifty-five,  de 
Un4  Site,  before  bm, 

RORRRT  GROTB, 

one  of  Uie  Commissioi 
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Nam.  *Skct.  0.    Thb  Rbcord.  as  Rbmotvd  bt  Wiut  of  XmaoE. 


Witto<«vor.       Tnx  lord  the  king  hath  giTen  in  charge  to  hie  tnisty  and  beloved  Sir  Joh» 
Willes,  knight,  hit  writ  closed  in  these  words:— OEOHGE  the  Second,  by  the 
grace  of  God.  of  Great  Britain,  France  and  Ireland  king,  defender  of  the 
faith,  and  so  forth;  to  our  trusty  and  beloved  Sir  John  WiUes,  knieht.  gr^et- 
ing.    Beeatue  in  the  record  and  process,  and  also  in  the  giving  of  Judgment  of 
the  plaint^  which  was  in  our  court  before  you  and  your  fellows,  our  justices 
of  the  bench  by  our  writ,  between  William  Burton,  gentleman,  and  Charles 
Long,  late  of  Burford,  in  the  county  of  Oxford,  gentleman,  of  a  certain  debt 
of  two  hundred  pounds,  which  the  said  William  demands  of  the  said  Charles, 
manifest  error  hath  intervened,  to  the  great  damage  of  him,  the  said  William, 
as  we  from  his  complaint  are  informed;  we  being  willing  that  the  error,  if  any 
there  be,  should  be  corrected  in  due  manner,  and  that  full  and  sY)eedy  justice 
should  be  done  to  the  parties  aforesaid  in  this  behalf,  do  command  you,  that  if 
judgment  thereof  be  given,  then  under  your  seal  vou  do  distinctly  and  openly 
send  the  record  and  process  of  the  plaint  aforesaid,  with  all  things  concerning 
them  and  this  writ;  so  that  we  may  have  them  from  the  day  of  Easter  in  flf 
teen  days,  wheresoever  we  shall  then  be  in  England;  that  the  record  and  pro- 
cess aforesaid  being  inspected,  we  may  cause  to  be  done  thereupon  for  cor- 
recting that  error,  what  of  right  and  according  to  the  law  and  custom  of  our 
realm  of  England  ought  to  be  done.     WHneu  ourself  at  Westminster,  the 
twelfth  day  of  Februaiy,  in  the  twenty-ninth  year  of  our  reign. 

• 

(Uef  jDrtlee*s      Thb  record  and  process  whereof  in  the  lald  writ  mention  above  Is  made^ 
{£^2iooid.      'ollo^  ill  ^^«8e  words,  to  wit: 

PLBiis  at  Westminster  before  Sir  John  Willes,  knight,  and  his  brethren,  jue- 
tices  of  the  bench  of  the  lord  the  king  at  Westminster,  of  the  term  of  the 
Holy  Trinity,  in  the  twenty-eighth  year  of  the  reign  of  the  lord  Gborob  the 
Second,  by  the  grace  of  God,  of  Great  Britain,  France  and  Ireland  king, 
defender  of  the  faith,  &a 

WMl  Onm,    )  CiiARLBa  Long,  late  of  Burford,  in  the  county  aforesaid,  gentleman. 

io  wiL   \  was  summoned  to  answer  William  Burton,  of  Yamton,  in  the  sai<f 
county,  gentleman,  of  a  plea  that  he  render  unto  him  two  hundred  pounds, 
Ppo'y^Moa,  or  which  he  owes  him  and  unjustly  detains  [as  he  saith].    And  whereupon  the 
g^7  ^  ^       said  William,  by  Thomas  Gough,  his  attorney,  complains,  that  whereas,  on 
r*zzin       ^^^  fii^^  ^^7  of  December,  in  the  ^ear  of  our  Lord  *one  thousand  seven  hun- 
dred fifty-four,  at  Banbury,  in  this  county,  the  said  Charles  by  his  writing 
obligatory  did  acknowledge  himself  to  be  bound  to  the  said  William  in  the 
said  sum  of  two  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  William,  whenever  after  the  said  Charles  should  be  thereto 
required;  nevertheless  the  said  Charles  (although  often  required)  hath  not  paid 
to  the  said  William  the  said  sum  of  two  hundred  pounds,  nor  any  part  thereof, 
but  hitherto  altogether  hath  refused,  and  doth  still  refuse,  to  renoer  the  same; 
Profmri  §m        wherefore  he  sslth  that  he  is  injured,  and  hath  damage  to  the  value  of  te» 
curia,  pounds:  and  thereupon  he  brings  suit  [and  good  proof].    And  he  brings  here 

Into  court  the  writing  obligatory  aforesaid;  which  testifies  the  debt  aforesaid 
in  form  aforesaid ;  the  date  whereof  is  the  da^  and  year  before  mentioned 
Vtimmk  And  the  aforesaid  Charles,  by  Richard  Price,  his  attorney,  comes  and  defcnds- 

the  force  and  injury  when  [and  where  it  shall  behoove  him],  and  cravet^oyer 
of  the  said  writing  obligatory,  and  it  is  read  unto  him  [in  the  form  aforesaid] : 
Ojer  prmdoC  he  likewise  craves  oyer  of  the  condition  of  the  said  writing,  and  it  is  read  unto 
^l?^?Sr  ^'°^  ^°  these  words:  "The  condition  of  this  obligation  is  such,  that  if  the 
M^ormaa  above  bounden  Charies  Long,  his  heirs,  executors  and  administrators,  ami 
award.  every  of  them,  shall  and  do  from  time  to  time,  and  at  all  times  hereafter,  welt 

and  truly  stand  to,  obey,  observe,  fulfil  and  keep,  the  award,  arbitrament, 
order,  nue.  Judgment,  final  end.  and  determination,  of  David  Stiles  of  Wood- 
stock, in  the  said  county,  clerk,  and  Henry  Bacon,  of  Woodstock  aforesaid, 
Sntleman,  (arbitrators  indifferently  nominated  and  chosen  by  and  between- 
e  said  Charles  Long  and  the  above-name^l  WillUm  Burton,  to  arbitrate, 
award,  order,  rule,  judge  and  determine  of  all  and  ail  manner  of  actions, 
cause  or  causes  of  action,  sidts,  plaints,  debts,  duties,  reckonings,  aooounts, 
oontrovenies,  trespasses  and  demands  whatsoever  had,  moved  or  depending, 
or  which  mi^t  have  been  had,  moved  or  depending,  by  and  between  the  said 
parties,  for  any  matter,  cause  or  thing,  from  the  b^onfaic  of  the  world  untilr 
the  day  of  the  date  hereof),  which  the  said  arbitrators  shall  make  and  publish, 
of  or  in  the  premises,  in  writing  under  iMr  hands  and  seals,  or  otherwise  bf 
word  of  mouth,  in  tte  prsseooe  of  two  credible  witnesses,  on  or  before  Ui» 
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first  dar  of  January  next  enAuin^  the  date  hereof;  then  this  oblifTAtion  to  ^.^^^^^ 
be  void  and  of  none  etfect,  or  else  to  be  and  remain  in  full  force  and  Tirtue." 
Which  being  read  and  heard,  the  said  Charles  prays  leave  to  imparl  therein  ^^^^°  '®' 
here  until  the  octave  of  the  Holy  Trinity;  and  it  is  granted  unto  him.  The  ^^'*""»**'*ce. 
same  day  is  given  to  the  said  William  Burton,  here,  &c.    At  which  day,  to 
wit.  on  the  octave  of  the  Holy  Trinity,  here  comes  as  well  the  said  Wiiliam 
Burton  as  the  said  Charles  Long,  by  their  attorneys  aforesaid:  and  hereupon 
the  said  William  *prays  that  the  said  Charles  may  answer  to  his  writ  aud        [•zzfi!] 
count  aforesaid.  And  the  said  Charles  defends  the  force  and  injury,  when.  Plea;  do  such 
&('.,  and  saith,  that  the  said  William  ought  not  to  have  or  maintain  bis  said  ^^^'^ 
action  against  him;  because  be  saith.  that  the  said  David  Stiles  and  Henry 
Bacon,  the  arbitrators  before  named  in  the  said  condition,  did  not  make 
any  such  award,  arbitrament,  order,  rule,  judgment,  final  end  or  determi- 
nation, of  or  in  the  premises  above  specified  in  the  said  condition,  on  or 
before  the  first  day  of  January,  in  the  condition  aforesaid  above  mentioned, 
according  to  the  form  and  eAect  of  the  said  condition:  and  this  he  is  ready 
to  verify.    Wherefore  he  prays  judgment,  whether  the  said  William  ous:ht 
to  have  or  maintain  his  said  action  thereof  against  him  [and  that  he  may 
go  thereof  without  a  day.1    And  the  aforesaid  William  saith,  that  for  any 
thmg  above  alleged  by  the  said  Charles  in  pleadings  he  ought  not  to  be  s^ciQ^fOTtb 
precluded  from  having  his  said  action  thereof  against  him;  because  he  saith,  an  award, 
that  after  the  making  of  the  said  writing  obligatory,  and  before  the  said 
first  day  of  January,  to  wit,  on  the  twenty-sixth  day  of  December,  in  the 
year  aforesaid,  at  Banbury  aforesaid,  in  the  presence  of  two  credible  wit- 
nesses, namely,  John  Dew,  of  Chalbury,  in  the  county  aforesaid,  and  Richard 
Morris,  of  Wyudham,  in  the  county  of  Berks,  the  said  arbitrators  under- 
took the  charge  of  the  award,  arbitrament,  order,  rule,  judgment,  final  end 
and  determination  aforesaid,  of  and  in  the  premises  specified  in  the  condi- 
tion  aforesaid;  and  then  and  there  made  and  published  their  award  b^ 
word  of  mouth  in  manner  and  form  following,  that  is  to  say ,  the  said  arbi* 
trators  did  award.,  order  and  adjudge,  that  he  the  said  Charlas  Long  should 
forthwith  pay  to  the  said  William  Burton  the  sum  of  seventy-five  pounds, 
and  that  thereupon  all  differences  between  them  at  the  time  of  the  making  * 
the  said  writing  obligatory  should  finally  cease  and  determina     And  the 
said  William  further  saith  that  although  he  afterwards,  to  wit,  on  the  sixth 
day  of  January,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
fifty-five,  at  Banbury  aforesaid,  requested  him  the  said  Charles  to  pay  to 
him  the  said  William  the  said  seventy-five  pounds,  yet  (by  protestation  that  ProtestannUK 
the  said  Charles  hath  not  stood  to,  obeyed,  observed,  fulfilled  or  kept  any 
part  of  the  said  award,  which  by  him,  the  said  Charles,  ought  to  have  been 
stood  to,  obe}'ed.  observed,  fulfilled  and  kept)  for  further  plea  therein  he 
saith,  that  the  stiid  Charles  the  said  seventy-five  pounds  to  tne  said  William 
hath  not  hitherto  paid;  and  this  he  is  ready  to  verify.  Wherefore  he  prays 

t'udgment,  and  his  debt  aforesaid,  together  with  his  damage»  occasioned 
ly  the  detention  of  tne  said  debt,  to  be  adjudged  unto  him,  &c    And  the  Demurrer, 
aforesaid  Charles  saith  that  the  plea  aforesaid,  b^  him  the  said  Wiiliam  in 
manner  and  form  aforesaid  above  in  his  replication  pleaded,  and  the  mat-        r*xzivi 
ter  in  the  same  contained,  are  in  no  wise  sufficient  in  *law  for  the  said 
William  to  have  or  maintain  his  action  aforesaid  thereupon  against  him 
the  said  Charles;  to  which  the  said  Charles  bath  no  necessity,  neither  is  he 
obliged  by  the  law  of  the  land,  in  any  manner  to  answer;  and  this  he  is 
ready  to  verify.    Wherefore,  for  want  of  a  sufficient  replication  in  this 
behalf,  the  said  Charles,  as  aforesaid,  prays  judgment,  and  that  the  said 
William  may  be  precluded  from  having  his  action  afoiesaid  thereupon 
against  him,  &o.  And  the  said  Charles,  according  to  the  form  of  the  statute  Causes  oC 
in  that  case  made  and  provided,  shows  to  the  court  here  the  cause  of  de-  demurrer, 
murrer  following:  to  wit,  that  it  doth  not  appear,  by  the  replication  afore- 
said that  the  said  arbitrators  made  the  same  award  in  the  presence  of  two 
credible  witnesses  on  or  t)efore  the  said  first  day  of  January,  as  they  ought 
to  have  done,  according  to  the  form  and  effect  of  the  condition  aforesaid; 
and  that  the  replication  aforesaid  is  uncertain,  insufficient  and  wants  form. 
And  the  aforesaid  William  saith,  that  the  plea  aforesaid  by  him  the  said  j2^^^ 
William  in  manner  and  form  aforesaid  above  in  his  replication  pleaded,  *^^*'^^'"^' 
and  the  matter  in  the  same  contained,  are  good  and  sufficient  in  law  for 
the  said  William  to  have  and  maintain  the  said  action  of  hinx  the  said 
William  thereupon  against  the  said  Charles;  which  said  plea  and  the  mat- 
ter therein  contained,  the  said  William  is  ready  to  verify  and  prove  as  the 
court  shall  award;  and  because  the  aforesaid  Charles  hath  not  answered 
to  that  plea,  nor  hath  he  hitherto  in  any  manner  denied  the  same,  the  said 
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No.  m. 


OontlnuAooeB. 


Opinion  of  the 
court. 


Replication 
insufficient. 


[♦xrr] 
Judgment  for 
the  defendant.; 
Qtmrens  n»- 
mI  capiat 
per  breve, 
Amercement 

iXHitB. 

Execution. 


General  error 
asaicned. 


Writ  of 
Scire  faciae, 
to  hear  errors. 


SheriiTa 
turn;  Scire 
fed. 


Srror  aaalgned 
afreah. 


[•xxvl] 

Bejoinder; 
In  ntiUo  est 
erratum. 


Oontlnnanoe. 


William  as  before  prays  judgment,  and  his  debt  aforesaid,  tojscether  with 
his  damages  occasioned  by  the  detention  of  that  debt,  to  be  adjudged  unto 
him,  &c  And  because  the  justices  here  will  advise  themselves  of  and  upon 
the  premises  before  they  give  judgment  thereupon,  a  day  is  thereupon  given 
to  the  parties  aforesaid  here,  until  the  morrow  of  All  Souls,  to  hear  their 
judgment  thereupon,  for  that  the  said  justices  are  not  yet  advised  thereof. 
At  which  day  here  come  as  well  the  said  Charles  as  the  said  William,  by 
their  said  attornevs;  and  because  the  said  justices  here  will  farther  advise 
themselves  of  and  upon  the  premises  before  they  Rive  judgment  thereupon, 
a  day  is  farther  given  to  the  parties  aforesaid  here  until  the  octave  of  St. 
Hilary,  to  hear  their  judgment  thereupon,  for  that  the. said  justices  here 
are  not  yet  advised  thereof.  At  which  day  here  come  as  well  the  said 
William  Burton  as  the  said  Charles  Long,  by  their  said  attorneya  Where- 
fore, the  record  and  matters  aforesaid  liaving  been  seen,  and  by  the  jus- 
tices here  fully  understood,  and  all  and  singular  the  premises  being  exam- 
ined, and  mature  deliberation  being  had  thereupon :  for  that  it  seems  to 
the  said  justices  here,  that  the  said  plea  of  the  said  William  Burton  before 
in  his  replication  pleaded,  and  the  matter  therein  contained,  are  not  suffi- 
cient in  law,  to  have  and  maintain  the  action  of  the  aforesaid  William 
against  the  aforesaid  Charles;  therefore  it  is  considered  that  the  aforesaid 
William  *take  nothing  by  his  writ  aforesaid,  but  that  he  and  his  pledges 
of  prosecuting,  to  wit.  John  Doe  and  Richard  Roe,  be  in  mercy  for  his  falsa 
complaint:  and  that  the  aforesaid  Charles  go  thereof  without  a  day  &d 
And  it  is  farther  considered,  that  the  aforesaid  Charles  do  recover  against 
the  aforesaid  William  eleven  pounds  and  seven  shillings,  for  his  costs  and 
charges  by  him  about  his  defense  in  this  behalf  sustained,  adjudged  by  the 
court  here  to  the  said  Charles  with  his  consent,  according  to  the  form  of 
the  statute  in  that  case  made  and  provided:  and  that  the  aforesaid  Charles 
may  have  execution  thereof,  &c. 

Afienvards  to  wit,  on  Wednesday  next  after  fifteen  days  of  Easter  in  this 
same  term  before  the  lord  the  kin^,  at  Westminster,  comes  the  aforesaid 
William  Burton,  by  Peter  Manwarmg  his  attorney,  and  saith.  that  in  the 
record  and  process  aforesaid,  and  also  in  the  giving  of  the  judgment  in  the 
plaint  aforesaid,  it  is  manifestly  erred  in  this:  to  wit,  that  the  judgment 
aforesaid  was  given  in  form  aforesaid  for  the  said  Charles  Long  against 
the  aforesaid  William  Burton,  where  by  the  law  of  the  land  judgment 
should  have  been  given  for  the  said  William  Burton  against  the  said  Charles 
Long;  and  this  he  is  ready  to  verify.  And  the  said  William  prays  the  writ 
of  the  said  lord  the  king,  to  warn  the  said  Charles  Long  to  be  before  the 
said  lord  the  king,  to  hear  the  record  and  process  aforesaid;  and  it  is  granted 
unto  him;  by  which  the  sheriff  aforesaid  is  commanded  that  by  good  [and 
lawful  man  of  his  bailiwick]  he  cause  the  aforesaid  Charles  Long  to  know, 
that  he  be  before  the  lord  the  king  from  the  day  of  Easter  in  five  weeks, 
wheresoever  [he  shall  then  be  in  England]  to  hear  the  record  and  process 
aforesaid,  if  [it  shall  have  happened  that  m  the  same  any  error  shall  have 
intervened];  and  farther  [to  do  and  receive  what  the  court  of  the  lord  the 
king  shall  consider  in  his  behalf.]  The  same  day  is  given  to  the  aforesaid 
William  Burton.  At  which  da^  before  the  lord  the  king,  at  Westminster, 
comes  the  aforesaid  William  Burton,  by  his  attorney  aforesaid;  and  the 
sheriff  returns,  that  by  virtue  of  the  writ  aforesaid  to  him  directed,  he  had 
caused  the  said  Charles  Long  to  know,  that  he  be  before  the  lord  the  king 
at  the  time  aforesaid  in  the  said  writ  contained,  by  John  Den  and  Richard 
Fen,  good,  &o,  as  by  the  same  writ  was  commanded  him;  which  said 
Charles  Long  according  to  the  warning  given  him  in  this  behalf,  here 
Cometh  by  Thomas  Webb,  his  attorney.  Whereupon  the  said  William  saith, 
that  in  the  record  and  process  aforesaid,  and  also  in  the  giving  of  the  judg- 
ment aforesaid,  it  is  manifestly  erred,  alleging  the  error  aforesaid  b^  him 
in  the  form  aforesaid  alleged,  and  prays  that  the  judgment  aforesaid  for 
the  error  aforesaid,  and  others,  in  the  record  and  process  aforesaid  being, 
may  be  reversed,  annulled  and  entirely  for  nothing  esteemed,  and  that  the 
said  Charles  *may  rejoin  to  the  errors  aforesaid;  and  that  the  court  of  the 
said  lord  the  king  here  may  proceed  to  the  examination  as  well  of  the  record 
and  process  aforesaid,  as  of  the  matter  aforesaid  above  for  error  assigned. 
And  the  said  Charles  saith,  that  neither  in  the  record  and  process  afore- 
said, nor  in  the  giving  of  the  judgment  aforesaid,  in  any  thing  is  there 
erred;  and  he  prays  in  like  manner  that  the  court  of  the  said  lord  the  king 
here  may  proceed  to  the  examination  as  well  of  the  record  and  process 
aforesaid,  as  of  the  matters  aforesaid  above  for  errir  assigned.  And  oecause 
the  court  of  the  lord  the  king  here  is  not  yet  advised  what  judgment  to 
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give  of  and  upon  the  premises,  a  day  is  therefore  fi^iven  to  the  parties  afore-  ^^^J£|^ 
said  until  the  morrow  of  the  Holy  Trmity,  before  the  lord  the  king  where- 
soever lie  shall  then  be  *n  Enfciand.  to  hear  their  judgment  of  and  upon 
the  premises,  for  that  the  court  of  the  lord  the  king  here  is  not  yet  advised 
thereot   At  which  day  before  the  lord  the  kina:,  at  Westminster,  come  the 
parties  aforesaid  by  the  attorneys  aforesaid.  Wherettpon,  as  well  the  record  Opinion  ol 
und  process  aforesaid,  and  the  judgment  thereupon  given,  as  the  matters  ^^®  court, 
aforesaid  by  the  said  William  above  for  error  assigned,  being  seen,  and  by 
^lie  court  of  the  lord  the  king  here  being  fully  understood,  and  mature  de- 
liberation being  thereupon  had,  for  that  it  appears  to  the  court  of  the  lord 
the  king  here,  that  in  the  record  and  process  aforesaid,  and  also  in  the  giv- 
ing of  the  judgment  aforesaid,  it  is  manifestly  erred,  therefore  it  is  consid-  judfrmentof 
ered,  that  the  judgment  aforesaid  for  the  error  aforesaid,  and  others,  in  the  the  common 
record  and  process  aforesaid,  be  reversed,  annulled  and  entirely  for  noth-  yi^J®^?**^ 
in^  esteemed;  and  that  the  aforesaid  William  recover  against  the  afore-  tbepIaSoUff^ 
said  Charles  his  debt  aforesaid,  and  also  fifty  pounds  for  his  damages  which  Costs, 
he  hath  sustained,  as  well  on  occasion  of  the  detention  of  the  said  debt,  as  ^^^^ 
for  his  costs  and  charges  unto  which  he  hath  been  put  about  this  suit  in  *°^*'^''^ 
this  behalf,  to  the  said  William  with  his  consent  by  the  court  of  the  lord 
the  king  here  adjudged.    And  the  said  Charles  in  mercy. 

Sec.  7.    Pbocess  op  Execution. 

Georqb  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Writ  of  capfot 
Ireland  king,  defender  of  the  faith,  and  so  forth;  to  the  sheriff  of  Oxford-  ^*^  •ati^facien^ 
shire  greeting.  We  command  you,  that  j-ou  take  Charles  Long,  late  of  Bur-      "*• 
ford,  gentleman,  if  he  may  he  found  in  your  bailiwick,  and  him  safely  keep, 
BO  that  you  may  have  his  body  before  us  in  three  weeks  from  the  day  of 
the  Holy  Trinity,  wheresoever  we  shall  then  be  in  England,  to  satisfy  Wil- 
liam Burton,  for  two  hundred  pounds  debt,  which  the  said  William  Burton 
hath  lately  recovered  against  him  in  our  court  before  us»  and  also  fifty 
pounds,  which  were  *aa judged  in  our  said  court  before  us,  to  the  said       [^zxriq 
William  Burton  for  his  damages  which  he  hath  sustained  as  well  by  occa- 
sion of  the  detention  of  the  said  debt,  as  for  his  costs  and  charges  to  which 
he  hath  been  put  about  his  suit  in  this  belalf,  whereof  the  said  Charles 
Long  is  convicted,  as  it  appears  to  us  of  record;  and  have  you  there  then 
this  writ  Witness,  Sir  Thomas  Denison,  f  knight,  at  Westminster,  the  nine- 
teenth day  of  June,  in  the  twenty-ninth  vear  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within  sherUTt  re- 
named Charles  Long;  which  I  have  readjr  before  the  lord  the  king  at  West-  turn.  Ce^i 
minster,  at  the  day  within  written,  cts  within  it  is  commanded  me.  eorpu9, 

Qeoboe  the  Second,  by  the  grace  of  Grod,  of  Great  Britain,  France  and  ^^j^  ^^  ^^^ 
Ireland  king,  defender  of  the  faith,  and  so  forth:  to  the  sheriff  of  Oxford- /ocios. 
shire,  greeting.  We  command  you  that  of  the  goods  and  chattels  within 
vour  l^iliwick  of  Charles  Long,  late  of  Burford.  gentleman,  you  cause  to 
be  made  two  hundred  pounds  debt,  which  William  Burton  lately  in  our 
court  before  us  at  Westminster  hatli  recovered  against  him,  and  also  fifty 
pounds,  which  were  adjudged  in  our  court  before  us  to  the  said  William, 
for  his  damages  which  he  bath  sustained  as  well  by  occasion  of  the  deten- 
tion of  his  said  debt,  as  for  his  costs  and  charges  to  which  he  hath  been 
put  about  his  suit  in  this  behalf,  whereof  the  said  Charles  Long  is  con- 
victed, as  it  appears  to  us  of  record;  and  have  that  money  before  us  in 
three  weeks  from  the  day  of  the  Holj  Trinity,  wheresoever  we  shall  then 
be  in  England,  to  render  to  the  said  William  of  his  debt  and  damages 
aforesaid;  and  have  there  then  this  writ  Witness^  Sir  Thomas  Denison, 
knight  at  Westminster,  the  nineteenth  day  of  June,  in  the  twenty-ninth 
year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed.  I  have  caused  to  be  made  of  the  sherlirs  to- 
goods  and  chattels  of  the  within  written  Charles  Long,  two  hundred  and  turn.   FUri 
fifty  pounds;  which  I  have  ready  before  the  lord  the  king  at  Westminster,  /^^ 
at  the  day  within  written,  as  it  is  within  commanded  m& 

t  The  senior  puisne  justice;  there  beinjr  no  chief  Justice  that  temu 
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OF  PUBLIC  WRONGS. 


CHAPTER  L 


OF  THE  NATURE  OF  CRIMES  AND  THEm 

PUNISHMENT. 

Wb  are  now  arriyed  at  the  fourth  and  last  branoh  of  theoe  Commentaries, 
which  treats  of  public  wrongs^  or  crimes  and  misdemeanors.  For  we  may 
remember  that,  in  the  beginning  of  the  preceding  book,  (a)  wrongs  were 
divided  into  two  species:  the  one  private  and  the  other  public  x^iyate 
wrongs,  which  are  frequently  termed  civil  injuries,  were  the  subject  of  that 
entire  book:  we  are  now  therefore,  lastly,  to  proceed  to  the  consideration  of 
public  wrongs,  or  crimes  and  misdemeanors;  with  the  means  of  their  preven- 
tion and  punishment.  In  the  pursuit  of  which  subject  I  shall  consider,  in  the 
first  place,  the  general  nature  of  crimes  and  punishments;  secondly ^  the  per- 
sons capable  of  committing  crimes;  thirdly^  their  several  degrees  of  guilt, 
as  principals,  or  accessories;  ^fourtfdy^  the  several  species  of  crimes,  \^<y\ 
with  the  punishment  annexed  to  each  by  the  laws  of  England;  fifthly ^  ^  -I 
the  means  of  preventing  their  perpetration ;  and  sixtnlyy  the  method  of 
inflicting  those  punishments,  which  the  law  has  annexed  to  each  several 
crime  and  misdemeanor. 

First,  as  to  the  general  nature  of  crimes  and  their  punishment;  the  discus- 
sion and  admeasurement  of  which  forms  in  every  country  the  code  of  criminal 
law;  or,  as  it  is  more  usually  denominated  with  us  in  England,  the  doctrine  of 
the  pleas  of  the  crown;  so  called,  because  the  king,  in  whom  centers  the 
majesty  of  the  whole  community,  is  supposed  by  the  law  to  be  the  person 
injured  by  every  infraction  of  the  public  rights,  belonging  to  that  community, 
and  is  therefore  in  all  cases  the  proper  prosecutor  for  every  public  offence.  Q>) 

The  knowledge  of  this  branch  of  jurisprudence,  which  teaches  the  nature, 
extent,  and  degrees  of  every  crime,  and  adjusts  to  it  its  adequate  and  necessary 
penalty,  is  of  the  utmost  importance  to  every  individual  in  the  state.  For  (as 
a  very  great  master  of  the  crown  law  (c)  has  observed  upon  a  similar  occasion) 
no  rank  or  elevation  in  life,  no  uprightness  of  heart,  no  prudence  or  circum- 
spection of  conduct,  should  tempt  a  man  to  conclude,  that  he  may  not  at  some 
time  or  other  be  deeply  interested  in  these  researches.  The  infirmities  of  the 
best  among  us,  the  vices,  and  ungovernable  passions  of  others,  the  instability 

(a)  Book  m,  QL 1  (ft)  See  book  I,  p.  96a  (e)  Sir  Michael  Foster,  pref .  to  rep. 
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of  all  hnman  affairs,  and  the  namberless  unforeseen  eyentB,  which  the  compasa 
of  a  day  may  bring  forth,  will  teach  us  (upon  a  moment's  reflection)  that  to 
know  with  precision  what  the  laws  of  our  country  have  forbidden,  and  the 
deplorable  consequences  to  which  a  wilful  disobedience  may  expose  us,  is  a 
matter  of  uniyersal  concern. 

In  proportion  to  the  importance  of  the  criminal  law  ought  also  to  be  the 
care  and  attention  of  the  legislature  in  properly  forming  and  enforcing  it.  It 
r«3  n  should  be  founded  upon  principles  that  are  permanent,  uniform,  *and 
■-  -'  uniyersal;  and  always  conformable  to  the  dictates  of  truth  and  justice, 
the  feelings  of  humanity,  and  the  indelible  rights  of  mankind:  though  it 
sometimes  (provided  there  be  no  transgression  oi  these  external  boundaries) 
may  be  modified,  narrowed,  or  enlarged,  according  to  the  local  or  occasional 
necessities  of  the  state  which  it  is  meant  to  govern.  And  yet,  either  from  a 
want  of  attention  to  these  principles  in  the  first  concoction  of  the  laws,  and 
adoptinfi^  in  their  stead  the  impetuous  dictates  of  avarice,  ambition,  and  re- 
venge; from  retaining  the  discordant  political  regulations,  which  successive 
conquerors  or  factions  have  established,  in  the  various  revolutions  of  govern- 
ment; from  giving  a  lasting  efficacy  to  sanctions  that  were  intended  to  be 
temporary,  and  made  (as  Lord  Bacon  expresses  it)  merely  upon  the  spur  of  the 
occasion;  or  from,  lastly,  too  hastily  employing  such  means  as  are  greatly 
disproportionate  to  their  end,  in  order  to  check  the  progress  of  some  very  pre- 
valent offence:  from  some,  or  from  all,  of  these  causes,  it  hath  happened,  that 
the  criminal  law  is  in  every  country  of  Europe  more  rude  and  imperfect  than 
the  civil.  I  shall  not  here  enter  into  any  minute  inquiries  concerning  the  local 
constitutions  of  other  nations:  the  inhumanity  and  mistaken  policy  of  which 
have  been  sufficientlv  pointed  out  by  ingenious  writers  of  their  own.  {d)  But 
even  with  us  in  England,  where  our  crown  law  is  with  justice  supposed  to  be 
more  nearly  advanced  to  perfection;  where  crimes  are  more  accurately  defined, 
and  penalties  less  uncertain  and  arbitrary;  where  all  our  accusations  are  public, 
r^e^l  and  our  *trials  in  the  face  of  the  world;  where  torture  is  unknown,  and 
^  -■  every  delinquent  is  judged  by  such  of  his  equals,  against  whom  he  can 
form  no  exception  nor  even  a  personal  dislike; — even  here  we  shall  occasionally 
find  room  to  remark  some  particulars  that  seem  to  want  revision  and  amend- 
ment. These  have  chiefly  arisen  from  too  scrupulous  an  adherence  to  some 
rules  of  the  ancient  common  law,  when  the  reasons  have  ceased  upon  which 
those  rules  were  founded;  from  not  repealing  such  of  the  old  penal  laws  as 
are  either  obsolete  or  absurd;  and  from  too  little  care  and  attention  in  framing 
and  passing  new  ones.  The  enacting  of  penalties,  to  which  a  whole  nation 
should  be  subject,  ought  not  to  be  left  as  a  matter  of  indifference  to  the  pas- 
sions or  interests  of  a  few,  who  upon  temporary  motives  may  prefer  or  sup- 
port such  a  bill;  but  be  calmly  ana  maturely  considered  by  persons  who  know 
what  provisions  the  laws  have  already  made  to  remedy  the  mischief  com- 
plained of,  who  can  from  experience  foresee  the  probable  consequences  of  those 
which  are  now  proposed,  and  who  will  judge  without  passion  or  prejudice  how 
adequate  they  are  to  the  evil.  It  is  never  usual  in  the  house  of  peers  even  to 
read  a  private  bill,  which  may  affect  the  property  of  an  individual,  without 
first  referring  it  to  some  of  the  learned  judges,  and  hearing  their  report  there- 
on, {e)  And  surely  equal  precaution  is  necessary,  when  laws  are  to  be  estab- 
lished, which  may  affect  the  property,  the  liberty,  and  perhaps,  even  the  lives 
of  thousands.  Had  such  a  reference  taken  place,  it  is  impossible  that  in  the 
eighteenth  century  it  could  ever  have  been  made  a  capital  crime,  to  break  down 
(however  maliciously)  the  mound  of  a  fish  pond,  whereby  any  fish  shall  escape; 
or  to  cut  down  a  cherry  tree  in  an  orchard.  (/)  Were  even  a  committee  ap- 
pointed but  once  in  a  hundred  years  to  revise  the  criminal  law,  it  could  not 
have  continued  to  this  hour  a  felony,  without  benefit  of  clergy,  to  be  seen  for 


^. 
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one  month  in  the  company  of  persons  who  call  themfldyefly  or  are  ealled, 
Eg7ptians.  (g) 

It  is  trne,  that  these  outrageous  penalties,  being  seldom  or  never  inflicted, 
are  hardly  known  to  be  law  by  the  public;  ^ut  that  rather  aggravates  r^.-i 
the  mischiefy  by  laying  a  snare  for  the  unwary.  Tet  they  cannot  but  '-  ^ 
occur  to  the  observation  of  any  one,  who  hath  undertaken  the  task  of  examin- 
ing the  gp-eat  outlines  of  the  English  law,  and  tracing  them  up  to  their  prin- 


otherwise  seem  to  savour  of  arrogance,  I- proceed  now  to  consider  (in  the  first 
place)  the  general  nature  of  crimen. 

L  A  crime,  or  misdemeanor,  is  an  act  conmiitted,  or  omitted,  in  violation  of 
a  public  law,  either  forbidding  or  commanding  it.  This  general  definition 
comprehends  both  crimes  and  misdemeanors;  which,  properly  speaking,  are 
mere  synonymous  terms;  though  in  common  usage,  the  wora  '* crimes  **  is  made 
to  denote  such  offences  as  are  of  a  deeper  and  more  atrocious  dye;  while 
smaller  faults  and  omissions  of  less  consequence  are  comprised  under  the 
gentler  name  of  "  misdemeanors  **  only.  (2) 

The  distinction  of  public  wrongs  from  private,  of  crimes  and  misdemeanors 
from  civil  injuries,  seems  principally  to  consist  in  this:  that  private  wronffs  or 
civil  injuries  are  an  infringement  or  privation  of  the  civil  rights  which  bdong 
to  individuals,  considered  merely  as  individuals:  public  wrongs,  or  crimes 
and  misdemeanors,  are  a  breach  and  violation  of  the  public  rights  and  duties, 
due  to  the  whole  community,  considered  as  a  community,  in  its  social  aggre- 
gate  capacity.  As,  if  I  detain  a  field  from  another  man,  to  which  the  law  has 
given  him  a  right,  this  is  a  civil  injury,  and  not  a  crime:  for  here  only  the 
richt  of  an  individual  is  concerned,  and  it  is  immaterial  to  the  public,  which 
of  us  is  in  possession  of  the  land  ;  but  treason,  murder,  and  robbery  are  prop- 
erly rankea  amone  crimes;  since,  besides  the  injury  done  to  individuals,  they 
strike  at  the  very  bein^  of  society,  which  cannot  possibly  subsist  where  actions 
of  this  sort  are  suffered  to  escape  with  impunity.  (8) 

In  all  cases  the  crime  includes  an  injury;  ever^  public  offense  is  also  a 
private  wrong,  and  somewhat  more;  it  affects  the  uaividnal,  and  it  likewise 

(0)  Stek  5  EUiL  0.  so. 

(1)  This  nint  has  been  taken,  at  last,  and  a  thorough  revision  has  been  made  of  the  crim- 
inal law  of  England,  relicTing  it  of  its  worst  and  most  barbarous  features. 

(3)  Grimes  are,  In  general,  classified  as  felonies  and  misdemeanors.  As  to  felony,  as 
defined  at  the  common  law.  see  poit,  04,  note,  where  the  enlaiged  American  meaning  is  also 
explained.  And  see  Carpenter  v.  Nixon,  6  Hill,  200.  Offenses  less  than  felonies  are  mis- 
demeanors. 

(8)  The  distinction  between  public  crimes  and  private  wrongs  is  to  be  found  in  positive 
law.  "  Wheneyer,  therefore,  the  public  deems  that  an  act  of  wrong  to  individuals  is  of  a 
nature  requiring  the  public  protection  to  be  cast  over  the  indiTidual  with  respect  to  it,  then 
the  public  makes  the  act  punishable  at  its  own  suit;  or,  in  Qther  words,  it  makes  it  a 
crime."  Bish.  Or.  L.,  4th  ed.,  f^  688;  see  Ibid,,  7th  ed.,  voL  1,  g  8S.  The  difference  be- 
tween crimes  and  civil  injuries  is  not  to  be  sought  in  a  suppos^  difference  between  their 
tendencies,  but  in  the  dlirorence  between  the  moues  in  which  they  are  respectively  pursued, 
or  wherein  the  sanction  is  applied  in  the  two  cases.  An  offense  which  is  pursued  at  the 
discretion  of  the  injured  par^,  or  his  representative,  is  a  civil  injury.    An  offense  which  is 

Jursued  by  the  sovereign,  or  by  the  subordinate  of  the  sovereign,  is  a  crime.     Austin, 
urisprudence,  lecture  xvii. 

The  meaning  of  the  phrase,  "high  crimes  and  misdemeanors,**'  underwent  much  discus* 
slon  in  the  case  of  President  Johnson,  who  was  tried  on  articles  of  impeachment  in  1868, . 
but  the  result  of  the  case  was  not  such  that  anv  authoritative  rule  can  be  derived  from  it 
See,  upon  the  general  subject,  articles  in  the  American  Law  Register,  voL  vi  (K.  8.),  pp. 
S67  and  641. 

Wrongs  done  to  individuals  for  which  they  may  have  a  remedy  by  private  actloii,  tat 
which  involve  no  offense  against  the  state,  are  usually  spoken  of  as  tartt, 
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r^i^-i  affects  the  commanity.  *Thu8  treason,  in  imagining  the  king's  death, 
^  ^  involyes  in  it  oonspiraoy  against  an  individual,  which  is  also  a  civil  in- 
jury; bat,  as  this  species  of  treason  in  its  consequences  principally  tends  to 
the  dissolation  of  government,  and  the  destruction  thereoy  of  the  order  and 
peace  of  society,  this  denominates  it  a  crime  of  the  highest  magnitude.  Mur- 
der is  an  injury  to  the  life  of  an  individual;  but  the  law  of  society  considers 
principally  the  loss  which  the  state  sustains  by  being  deprived  of  a  member, 
and  the  pernicious  example  thereby  set  for  others  to  do  the  like.  Bobbery 
may  be  considered  in  the  same  view:  it  is  an  injury  to  private  property;  but 
were  that  all,  a  civil  satisfaction  in  damages  mignt  atone  for  it:  the  public 
mischief  is  the  thing,  for  the  prevention  of  which  our  laws  have  made  it  a 
capital  offence.  In  these  gross  and  atrocious  injuries  the  private  wrone  is 
swallowed  uj)  in  the  public:  we  seldom  hear  any  mention  maae  of  satisfaction 
to  the  individual;  the  satisfaction  to  the  community  being  so  very  great. 
And,  indeed,  as  the  public  crime  is  not  otherwise  avenged  than  by  forfeiture 
of  life  and  property,  it  is  impossible  afterwards  to  make  any  reparation  for  the 
private  wrong:  which  can  only  be  had  from  the  body  or  goods  of  the  aggres- 
sor. (4)  But  there  are  crimes  of  an  inferior  nature,  in  which  the  public  pun- 
ishment is  not  so  severe,  but  it  affords  room  for  a  private  compensation  also; 
and  herein  the  distinction  of  crimes  from  civil  injuries  is  very  apparent.  For 
instance:  in  the  case  of  battery,  or  beating  another,  the  aggressor  may  be  in- 
dicted for  this  at  the  suit  of  the  king,  for  disturbing  the  public  peace,  and  be 
eunished  criminally  by  fine  and  imprisonment;  and  the  party  beaten  may  also 
ave  his  private  remedy  by  action  of  trespass  for  the  injury  which  he  in  par- 
ticular sustains,  and  recover  a  civil  satisfaction  in  damages.  So,  also,  in  case 
of  a  public  nuisance,  as  digging  a  ditch  across  a  highway,  this  is  punishable  by 
indictment,  as  a  common  offence  to  the  whole  kingdom  and  all  nis  majesty's 
rm»ri  subjects;  but  if  any  individual  sustains  any  special  ^damage  thereby,  as 
■-  ^  laming  his  horse,  breaking  his  carriage,  or  the  like,  the  offender  may  be 
compelled  to  make  ample  satisfaction,  as  well  for  the  private  injury  as  for  the 
public  wrong. 

Upon  the  whole  we  may  observe,  that  in  taking  cognizance  of  all  wrongs, 
or  unlawful  acts,  the  law  has  a  double  view:  viz.,  not  only  to  redress  the  party 
injured,  by  either  restoring  to  him  his  right,  if  possible;  or  by  giving  him  an 
equivalent;  the  manner  of  doing  which  was  the  object  of  our  inquiries  in  the 
preceding  book  of  these  Commentaries;  but  also  to  secure  to  the  public  the 
benefit  of  society,  by  preventing  or  punishing  every  breach  and  violation  of 
those  laws,  which  the  sovereign  power  has  thought  proper  to  establish  for  the 
government  and  tranquility  of  the  whole.  What  those  breaches  are,  and  how 
prevented  or  punished,  are  to  be  considered  in  the  present  book. 

II.  The  nature  of  crimes  and  miademeanors  in  general  being  thus  ascer- 
tained and  distinguished,  I  proceed,  in  the  next  place,  to  consider  the  general 
naXvLve  oi  puniahments :  which  are  evils  or  inconveniences,  consequent  upon 
crimes  and  misdemeanors;  being  devised,  denounced,  and  inflicted  by  human 
laws,  in  consequence  of  disobedience  or  misbehavior  in  those,  to  regulate 


(4)  One  reason  wb^  a  civil  suit  is  not  permitted  until  after  the  termination  of  a  criminal 
prosecution  is,  that  if  the  party  injured  were  first  to  recover  satisfaction  in  damages,  he 
might  not  thereafter  be  disposed  to  pursue  the  criminal  action.  See  Cox  v.  Paxton,  17 
Yes.,  829;  Crosby  v.  Leng,  12  East,  409;  White  v.  Spettigue,  13  M.  &  W.,  603. 

In  the  United  States,  where  the  management  and  control  of  prosecutions  for  offenses 
against  the  state  are  confided  to  officers  chosen  or  appointed  for  the  purpose,  the  civil 
remedy  is  not  thus  postponed.  Parties  injured  by  a  felony  are  not  permitted  to  compound 
with  the  offender,  and  to  receive  a  compensation  for  suppressing  a  prosecution,  or  conceal- 
ing the  evidence  of  the  crime;  but  they  may  demand  and  recover  compensation  for  the 
private  injiu*y  the  crime  has  inflicted  upon  them,  without  awaiting  the  result  of  such 
action  as  the  public  prosecutor  may  see  fit  to  institute.  See  Plumer  v.  Smith,  G  K.  H., 
S53;  Boston,  etc..  R  R  Co.  v.  Dana,  1  Gray,  83,  and  cases  cited. 
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whose  condact  suoh  laws  were  respectively  made.  And  herein  we  will  briefly 
consider  the  power,  the  end,  and  the  measure  of  haman  panishment. 

1.  As  to  thejoot^er  of  human  punishment,  or  the  right  of  the  temporal  legis- 
lator to  inflict  discretionary  penalties  for  crimes  and  misdemeanors.  (A)  It  is 
clear,  that  the  right  of  punishing  crimes  against  the  laws  of  nature,  as  murder 
and  the  like,  is  m  a  state  of  mere  nature  vested  in  every  individual.  For  it 
must  be  vested  in  somebody;  otherwise  the  laws  of  nature  would  be  vain  and 
fruitless,  if  none  were  empowered  to  put  them  in  execution:  and  if  that  powei 
is  vested  in  any  one,  it  must  also  be  vested  in  cUl  mankind;  *since  all  r  ^g-i 
are  by  nature  equal.  Whereof  the  first  murderer  Cain  was  so  sensible  *■  ^ 
that  we  find  him  (i)  expressing  his  apprehensions,  that  whoever  should  find  him 
would  slay  him.  In  a  state  oi  society  this  right  is  transferred  from  individuals 
to  the  sovereign  power;  whereby  men  are  prevented  from  being  judges  in  their 
own  causes,  which  is  one  of  the  evils  that  civil  government  was  intended  to 
remedy.  Whatever  power,  therefore,  individuals  had  of  punishing  offences 
against  the  law  of  nature,  that  is  now  vested  in  the  magistrate  alone;  who 
bears  the  sword  of  justice  by  the  consent  of  the  whole  community.  And  to 
this  precedent  natural  power  of  individuals  must  be  referred  that  right,  which 
some  have  argued  to  belong  to  every  state  (thoush  in  fact,  never  exercised  by 
any),  of  punishing  not  only  their  own  subjects,  out  also  foreign  ambassadors, 
even  with  death  itself;  in  case  they  have  offended,  not  indeed  against  the 
municipal  laws  of  the  country,  but  against  the  divine  laws  of  nature,  and  be- 
come liable  thereby  to  forfeit  their  lives  for  their  guilt,  (k) 

As  to  offences  merely  against  the  laws  of  society,  which  are  only  mala  pro- 
hibita,  and  not  mala  in  se;  the  temporal  magistrate  is  also  empowered  to 
inflict  coercive  penalties  for  such  transgressions;  and  this  by  the  consent  of 
individuals;  who,  in  forming  societies,  did  either  tacitlv  or  expressly  invest 
the  sovereign  power  with  the  right  of  making  laws,  and  of  enforcing  obedience 
to  them  when  made,  by  exercising,  upon  their  non-observance,  severities  ade- 
quate to  the  evil.  The  lawfulness,  therefore,  of  punishing  such  criminals  is 
founded  upon  this  principle,  that  the  law  by  which  they  suffer  was  made  by 
their  own  consent;  it  is  a  part  of  the  original  contract  into  which  they  entered, 
when  first  they  engaged  in  society;  it  was  calculated  for,  and  has  long  con- 
tributed to  their  own  security. 

This  right,  therefore,  being  thus  conferred  by  universal  consent,  gives  to  the 
fltate  exactly  the  same  power,  and  no  more,  over  all  its  members,  as  each  indi- 
vidual member  had  naturally  over  himself  or  others.  Which  has  *occa-  ri^n-y 
sioned  some  to  doubt  how  far  a  human  legislature  ought  to  inflict  capital  ^  ^ 
punishments  for />o«i7ive  offences;  offences  against  the  municipal  law  only,  and 
not  against  the  law  of  nature:  since  no  individual  has,  naturally,  a  power  of 
inflicting  death  upon  himself  or  others  for  actions  in  themselves  indifferent. 
With  regard  to  offences  tnala  in  ee,  capital  punisliments  are  in  some  instances 
inflicted  by  the  immediate comma/ic^  of  God  himself  to  all  mankind;  as  in  the 
<5ase  of  murder,  by  the  precept  delivered  to  Noah,  their  common  ancestor  and 
representative,  "whoso  sheddeth  man's  blood,  by  man  shall  his  blood  be  shed." 
(r)  In  other  instances  they  are  inflicted  after  the  example  of  the  Creator,  in 
his  positive  code  of  laws  for  the  regulation  of  the  Jewish  republic:  as  in  the 
Gfse  of  tl)e  crime  against  nature.  But  they  are  sometimes  inflicted  without 
fiuch  express  warrant  or  example,  at  the  will  and  discretion  of  the  human  legis- 
lature; as  for  forgery,  for  theft,  and  sometimes  for  offences  of  a  lighter  kind. 
Of  these  we  are  principally  to  speak;  as  these  crimes  are,  none  of  them,  offences 
against  natural,  but  only  against  social  rights;  not  even  theft  itself,  unless  it 
foe  accompanied  with  violence  to  one's  house  or  person:  all  others  being  an  in- 

A)  See  Grotliu  dej.  b,<tp,l2,e,  90.    Puffendoif,  L.  of  Nat  ft  N.  I.  &  &  8.  (0  Gen.  It,  U 

<*)  See  book  I,  p.  84.  (Z)aeD.  Iz,! 
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fringement  of  that  riebt  of  property,  which,  as  we  have  formerly  seen,  (m) 
owes  its  origin  not  to  the  law  of  nature,  but  merely  to  civil  society.  (5) 

The  practice  of  inflicting  capital  punishments,  n>r  offences  of  numan  insti- 
tution, is  thus  justified  by  that  great  and  good  man.  Sir  Matthew  Hale:  (n) 
''  When  offences  grow  enormous,  frequent,  and  dangerous  to  a  kingdom  or 
state,  destructive  or  highly  pernicious  to  civil  societies,  and  to  the  great  inse- 
curity and  danger  of  the  kingdom  or  its  inhabitants,  severe  punishment,  and 
even  death  itself,  is  necessary  to  be  annexed  to  laws  in  many  cases  by  the  pru- 
dence of  lawgivers."  It  is,  therefore,  the  enormity,  or  dangerous  tendency, 
of  the  crime  that  alone  can  warrant  any  earthly  legislature  in  putting  him  to 
r*10l  ^^^^^  ^^^^  commits  it.  *It  is  not  its  frequency,  only,  or  the  difficulty 
'-  •'of  otherwise  preventing  it,  that  will  excuse  our  attempting  to  prevent 
it  by  a  wanton  effusion  of  human  blood.  For,  though  the  ena  of  punishment 
is  to  deter  men  from  offending,  it  can  never  follow  from  thence  that  it  is  law- 
ful to  deter  them  at  any  rate  and  by  any  means;  since  there  may  be  unlawful 
methods  of  enforcing  obedience  even  to  the  justest  laws.  Every  humane  legis- 
lator will  be  therefore  extremely  cautious  of  establishing  laws  that  inflict  the 
penalty  of  death,  especially  for  slight  offences,  or  such  as  are  merely  positive. 
He  will  expect  a  better  reason  for  his  so  doing  than  that  loose  one  which  gen- 
erally is  given;  that  it  is  found  by  former  experience  that  no  lighter  penalty 
will  De  effectual  For,  is  it  found,  upon  farther  experience,  that  capital  pun- 
ishments are  more  effectual  ?  Was  the  vast  territory  of  all  the  Russias  worse 
regulated  under  the  late  empress  Elizabeth,  than  under  her  more  sanguinary 
predecessors  ?  Is  it  now,  under  Catherine  H,  less  civilized,  less  social,  less  se- 
cure ?  And  yet  we  are  assured  that  neither  of  these  illustrious  princesses  have, 
throughout  their  whole  administration,  inflicted  the  penalty  of  death;  and  the 
latter  has,  upon  full  persuasion  of  its  being  useless,  nay,  even  pernicious,  given 
orders  for  abolishing  it  entirely  throughout  her  extensive  dominions,  (oj  But 
indeed,  were  capital  punishments  proved  by  experience  to  be  a  sure  and  effeo- 
tual  remedy,  that  would  not  prove  the  necessity  (upon  which  the  justice  and 
propriety  depend)  of  inflicting  them  upon  all  occasions  when  other  expedients 
fail.  I  fear  this  reasoning  would  extend  a  great  deal  too  far.  For  instance, 
the  damage  done  to  our  public  roads  by  loaded  wagons  is  universally  allowed, 
and  many  laws  have  been  made  to  prevent  it;  none  of  which  have  hitherto 
proved  effectual.  But  it  does  not  therefore  follow  that  it  would  be  just  for  the 
legislature  to  inflict  death  upon  every  obstinate  carrier,  who  defeats  or  eludes 
the  provision  of  former  statutes.  W  here  the  evil  to  be  prevented  is  not  ade- 
quate to  the  violence  of  the  preventive,  a  sovereign  that  thinks  seriously  can 
r*ill  ^^^^^  justify  such  a  law  to  the  dictates  of  ^conscience  and  humanity. 
I-  -I  To  shed  the  blood  of  our  fellow  creature  is  a  matter  that  requires  the 
greatest  deliberation  and  the  fullest  conviction  of  our  own  authority:  for  life 
IS  the  immediate  gift  of  Ood  to  man;  which  neither  he  can  resign,  nor  can  it 
be  taken  from  him,  unless  by  the  command  or  permission  of  Him  who  nve  it; 
either  expressly  revealed,  or  collected  from  the  laws  of  nature  or  society  by 
clear  and  indisputable  demonstration. 

I  would  not  DC  understood  to  deny  the  right  of  the  legislature  in  any  country 
to  enforce  its  own  laws  by  the  death  of  the  transgressor,  though  persons  of 
some  abilities  have  doubted  it;  but  only  to  suggest  a  few  hints  for  the  consid- 
eration of  such  as  are,  or  may  hereafter  become,  legislators.  When  a  question 
arises,  whether  death  may  be  lawfully  inflicted  for  this  or  that  transgression, 
the  wisdom  of  the  laws  must  decide  it;  and  to  this  public  judgment  or  deci- 
sion all  private  judgments  must  submit;  else  there  -is  an  end  of  the  first  prin* 

<m)  Book  n.  o.  1.  (n)  1  Hal.  P.  C.  18. 

(o)  Grand  InstnictioiM  for  firamlns  a  new  code  of  laws  for  the  Knmriaw  empire,  |  SIQ. 


(6)  See  book  2,  p.  11  and  note. 
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eiple  of  all  sooiety  and  goYernraent.  The  guilt  of  blood,  if  any,  must  lie  at 
their  doors,  who  misinterpret  the  extent  of  their  warrant;  and  not  at  the  doors 
of  the  subject  who  is  bound  to  receive  the  interpretations  that  are  given  by 
the  sovereign  powei 

2.  As  to  the  end^  or  final  cause  of  human  punishments.  This  is  not  by  way 
of  atonement  or  expiation  for  the  crime  committed;  for  that  must  be  left  to 
the  just  determination  of  the  Supreme  Being;  but  as  a  precaution  against 
future  offences  of  the  same  kind.  This  is  effected  three  ways:  either  by  the 
amendment  of  the  offender  himself;  for  which  purpose  all  corporal  punish- 
ments, fines,  and  temporary  exile  or  impriBonment,  are  inflicted:  or,  by  deter- 
ring others  by  the  dread  of  his  example  from  offending  in  the  like  way,  *^ut 
pcBna  (as  Tully  (p)  expresses  it)  adpaucoa^  metu»  ad  omnes perveniat ;^^  which 
gives  rise  to  all  ignominious  punishments,  and  to  such  executions  of  justice  as 
are  open  and  public:  *or,  lastly,  by  depriving  the  party  injuring  of  the   r^toi 

Sower  to  do  future  mischief;  which  is  effected  by  either  putting  him  to  ^  ^ 
eath  or  condemning  him  to  perpetual  confinement,  slavery,  or  exile.  The 
same  one  end,  of  preventing  future  crimes,  is  endeavoured  to  be  answered  by 
each  of  these  three  species  of  punishment.  The  public  gains  eqaal  security, 
whether  the  offender  himself  be  amended  by  wholesome  correction,  or  whether 
he  be  disabled  from  doing  any  further  harm:  and  if  the  penalty  fails  of  both 
these  effects,  as  it  may  do,  still  the  terror  of  his  example  remains  as  a  warning 
to  other  citizens.  The  method,  however,  of  inflicting  punishment  ought 
always  to  be  proportioned  to  the  particular  purpose  it  is  meant  to  serve,  and 
bv  no  means  to  exceed  it:  therefore,  the  pains  of  death,  and  perpetual  dis- 
ability by  exile,  slavery,  or  imprisonment  ought  never  to  be  inflicted,  but  when 
the  offender  appears  incorrigible:  which  may  be  collected  either  from  a  repe- 
tition of  minuter  offences;  or  from  the  perpetration  of  some  one  crime  of  deep 
malignity,  which  of  itself  demonstrates  a  disposition  without  hope  or  proba- 
bility of  amendment;  and  in  such  cases  it  would  be  cruelty  to  the  puolic  to 
defer  the  punishment  of  such  a  criminal,  till  he  had  an  opportunity  of  repeat- 
ing perhaps  the  worst  of  villanies. 

8.  As  to  the  measure  of  human  punishments.  From  what  has  been  observed 
in  the  former  articles,  we  may  collect,  that  the  quantitv  of  punishment  can 
never  be  absolutely  determined  by  any  standing  invariable  nue;  but  it  must 
be  left  to  the  arbitration  of  the  legislature  to  inflict  such  penalties  as  are  war- 
ranted by  the  laws  of  nature  and  society,  and  such  as  appear  to  be  the  best 
calculated  to  answer  the  end  of  precaution  against  future  offences. 

Hence  it  will  be  evident^  that  what  some  have  so  highly  extolled  for  its 

auity,  the  lex  talionis^  or  law  of  retaliation,  can  never  be  in  all  cases  an 
equate  or  permanent  rule  of  punishment.  In  some  cases,  indeed,  it  seems 
to  be  dictated  by  natural  reason;  as  in  the  case  of  conspiracies  to  do  an  in- 
jury, or  false  accusations  of  the  innocent;  to  which  we  may  add  that  law  of 
the  Jews  and  Egyptians,  mentioned  by  *Josephus  and  Diodorus  Sicu-  r«|Qi 
lui^  that  whoever  without  sufficient  cause  was  found  with  any  mortal  ^  1 
poison  in  his  custody,  should  himself  be  obliged  to  take  it.  But,  in  general, 
the  difference  of  persons,  place,  time,  provocation,  or  other  circumstances,  may 
enhance  or  mitigate  the  ofFence;  and  in  such  cases  retaliation  can  never  be  a 
proper  measure  of  justice.  If  a  nobl'eman  strikes  a  peasant,  all  mankind  will 
see,  that  if  a  court  of  justice  awards  a  return  of  the  blow,  it  is  more  than  a  just 
compensation.  On  the  other  hand,  retaliation  may,  sometimes,  be  too  easy  a 
sentence;  as,  if  a  man  maliciously  should  put  out  the  remaining  eye  of  him  who 
had  lost  one  before,  it  is  too  slight  a  punishment  for  the  maimer  to  lose  only  one 
of  his:  and  therefore  the  law  of  the  Locrians,  which  demanded  an  eye  for  an 
eye,  was  in  this  instance  judiciously  altered  by  decreeing,  in  imitation  of 
Siolon's  laws,  (q)  that,  he  who  struck  out  the  eye  of  a  one-eyed  man,  should 
loae  both  his  own  in  return.     Besides,  there  are  very  many  crimes,  thi^t 

(p)  iVo  Cf  iMnNOb  41^  (ff)  Folk  Ant.  li.l,ci.Sa 
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will  in  no  shftP^  admit  of  these  penalties,  withont  manifest  absurdity  and 
wickedness.  Theft  cannot  be  punished  with  theft,  defamation  by  defam- 
ation,  forgery  hj  forgery,  adultery  by  adultery,  and  the  like.  And  we  may 
add,  that  those  mstances,  wherein  retaliation  appears  to  be  used,  even  by  the 
divine  authority,  do  not  really  proceed  upon  the  rule  of  exact  retribution,  by 
doinff  to  the  criminal  the  same  hurt  he  has  done  to  his  neighbour  and  no  more; 
but  this  correspondence  between  the  crime  and  punishment  is  barely  a  conse- 
qutsnce  from  some  other  principle.  Death  is  ordered  to  be  punished  with  death; 
not  because  one  is  equivalent  to  the  other,  for  that  would  be  expiation,  and  not 
punishment.  Nor  is  death  always  an  equivalent  for  death:  the  execution  of  a 
needy,  decrepit  assassin  is  a  poor  satisfaction  for  the  murder  of  a  nobleman  in 
the  bloom  of  his  youth,  and  ruU  enjoyment  of  hia  friends,  his  honours,  and  his 
fortune.  But  the  reason  upon  which  this  sentence  is  grounded  seems  to  be, 
r*14l  ^^^^  ^^^^  ^^  ^^^  highest  penalty  that  man  can  inflict,  *and  tends  most 
L  1  to  the  security  of  mankmd;  by  removing  one  murderer  from  the  earth, 
and  setting  a  dreadful  example  to  deter  others:  so  that  even  thia  grand  instance 
proceeds  upon  other  principles  than  those  of  retaliation.  And  truly  if 
any  measure  of  punishment  is  to  be  taken  from  the  damage  sustained  by  the 
sufferer,  the  punishment  ought  rather  to  exceed  than  equal  the  injury:  since  it 
seems  contrary  to  reason  and  equity,  that  the  guilty  (if  convicted)  should  suf- 
fer no  more  than  the  innocent  has  done  before  him;  especially  as  the  suffer- 
ing of  the  innocent  is  past  and  irrevocable,  that  of  the  guilty  is  future, 
contingent,  and  liable  to  be  escaped  or  evaded.  With  regard  indeed  to 
crimes  that  are  incomplete,  which  consist  merely  in  the  intention,  and  are  not 
yet  carried  into  act,  as  conspiracies  and  the  like;  the  innocent  has  a  chance  to 
frustrate  or  avoid  the  villainy,  as  the  conspirator  has  also  a  chance  to  escape 
his  punishment:  and  this  may  be  one  reason  why  the  lex  tcUionis  is  more  pro- 
per to  be  inflicted,  if  at  all,  for  crimes  that  consist  in  intention,  than  for  such 
as  are  carried  into  act.  It  seems  indeed  consonant  to  natural  reason,  and  has 
therefore  been  adopted  as  a  maxim  by  several  theoretical  writers,  (r)  that  the 
punishment  due  to  the  crime  of  which  one  falsely  accuses  another  should  be  in- 
flicted on  the  perjured  informer.  Accordingly,  when  it  was  attempted  to  in- 
troduce into  England  the  law  of  retaliation,  it  was  intended  as  a  punishment 
for  such  only  as  preferred  malicious  accusations  against  others;  it  being  enacted 
bv  statute  37  Edw.  Ill,  c.  18,  that  such  as  preferred  any  suggestions  to  the 
king's  great  council  should  put  in  sureties  of  taliation;  that  is,  to  incur  the  same 
pain  that  the  other  should  have  had  in  case  the  suggestions  were  found  untrue. 
jBut,  after  one  year's  experience  this  punishment  of  taliation  was  rejected,  and 
imprisonment  adopted  in  its  stead.  («) 

But  though  from  what  has  been  said  it  appears  that  there  cannot  be  any  re- 
l*\5l  S^^^^^  ^^  determinate  method  of  rating  the  ^quantity  of  punishments 
^  -I  for  crimes,  by  any  one  uniform  rule;  but  they  must  be  referred  to  the 
will  and  discretion  of  the  legislative  power:  yet  there  are  some  general  prin- 
ciples, drawn  from  the  nature  and  circumstances  of  the  crime,  that  may  be  of 
some  assistance  in  alloting  it  an  adequate  punishment. 

As,  first,  with  regard  to  the  object  of  it;  for  the  greater  and  more  exalted  the 
object  of  an  injury  is,  the  more  care  should  be  taken  to  prevent  that  injury, 
and  of  course  under  this  aggravation  the  punishment  should  be  more  severe. 
Therefore  treason  in  conspiring  the  kinff*e  death  is,  by  the  English  law,  pun- 
ished with  greater  rigour  than  even  actually  killing  any  private  subject.  And 
yet,  generally,  a  design  to  transgress  is  not  so  flagrant  an  enormity  as  the  act- 
ual completion  of  that  design.  For  evil,  the  nearer  we  approach  it,  is  the 
more  disagreeable  and  shocking;  so  that  it  requires  more  obstinacy  in  wicked- 
ness to  perpetrate  an  unlawful  action,  than  barely  to  entertain  the  thought  of 
it:  and  it  is  an  encouragement  to  repentance  and  remorse,  even  to  the  last  stage 
of  any  crime,  that  it  is  never  too  late  to  retract;  and  that  if  a  man  stops  even 

(r)  Beocar.  o.  IS.  («)  Stal.  SS  Bdw.111..  a  f 
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here,  it  is  better  for  him  than  if  he  proceeds:  for  whioh  reason  an  attempt  to 
rob,  to  ravishy  or  to  kill,  is  far  less  penal  than  the  actnal  robbery,  rape,  or  murder. 
Bat  in  the  case  of  a  treasonable  conspiracy,  the  object  whereof  is  the  king's 
majesty,  the  bare  intention  will  desenre  the  highest  degree  of  severity;  not  be- 
cause the  intention  is  equivalent  to  the  act  itself:  but  because  the  greatest  rig- 
our is  no  more  than  adequate  to  a  treasonable  purpose  of  the  heart;  and  there 
is  no  greater  left  to  inflict  upon  the  actual  execution  itself. 

Again:  the  violence  of  passion,  or  temptation,  may  sometimes  alleviate  a 
crime;  as  theft,  in  case  of  hunger,  is  far  more  worthy  of  compassion  than 
when  committed  through  avarice,  or  to  supply  one  in  luxurious  excesses.  To 
kill  a  man  upon  sudden  and  violent  resentment,  is  less  penal  than  upon  cooi, 
deliberate  malice.  The  age,  education,  and  character  of  the  offender:  the 
repetition  (or  otherwise)  *of  the  offence;  the  time,  the  place,  the  com-    r«|oi 

Sany  wherein  it  was  committed;  all  these,  and  a  thousand  other  inci-  *-  ^ 
ents,  may  aggravate  or  extenuate  the  crime,  {t) 

Further:  as  punishments  are  chiefly  intended  for  the  prevention  of  future 
crimes,  it  is  but  reasonable  that  among  crimes  of  different  natures  those  should 
be  most  severely  punished,  which  are  the  most  destructive  of  the  public  safety 
and  happiness;  (u)  and  among  crimes  of  an  equal  malignity,  those  which  a  man 
has  the  most  frequent  and  easy  opportunities  of  committing,  which  cannot  be 
so  easily  guarded  against  as  others,  and  which,  therefore,  the  offender  has  the 
strongest  inducement  to  commit;  according  to  what  Cicero  observes,  (v)  '*ea 
sunt  animadvertenda  peccata  maxime,  gnm  diffieiUime  proBcaventur.'*  Hence 
it  is,  that  for  a  servant  to  rob  his  master  is  in  more  cases  capital,  than  for  a 
stranger:  if  a  servant  kills  his  master,  it  is  a  species  of  treason;  (6)  in  another 
it  is  only  murder;  to  steal  a  handkerchief  or  other  trifle  of  above  the  value  of 
twelve  pence,  privately  from  one's  person,  is  made  capital;  (7)  but  to  carry  off 
a  load  of  corn  from  an  open  field,  though  of  fifty  times  greater  value,  is  pun- 
ished with  transportation  only.  And  in  the  island  of  Mim  this  rule  was  form- 
erly carried  so  far,  that  to  take  away  a  horse  or  ox  was  there  no  felony,  but  a 
trespass,  because  of  the  difficulty  in  that  little  territory  to  conceal  them  or 
carry  them  off:  but  to  steal  a  pig  or  fowl,  which  is  easily  done,  was  a  capital 
misaemeanor,  and  the  offender  was  punished  with  death,  (to) 

Lastly:  as  a  conclusion  to  the  whole,  we  may  observe  that  punishments  of 
unreasonable  severity,  especially  when  indiscriminately  inflicted,  have  less 
effect  in  preventing  crimes,  and  amending  the  manners  of  a  people,  than  such 
as  are  more  merciful  in  general,  yet  properly  intermixed  with  due  *dis-  r«.  ^-i 
tinctions  of  severity.  It  is  the  sentiment  of  an  ingenious  writer,  who  ^  -I 
seems  to  have  well  studied  the  springs  of  human  action,  {x)  that  crimes  are 
more  effectually  prevented  by  the  certainty,  than  by  the  severity,  of  punish- 
ment. For  the  excessive  severity  of  laws  (says  Montesquieu)  {y)  hinders  their 
execution:  when  the  punishment  surpasses  all  measure,  the  public  will  fre- 
quently out  of  humanity  prefer  impunity  to  it.  Thus  also  the  statute  1  Mar. 
St.  1,  c.  1,  recites  in  its  preamble,  ^*  that  the  state  of  every  king  consists  more 
assuredly  in  the  love  of  the  subject  towards  their  prince,  than  in  the  dread  of 
laws  made  with  rigorous  pains;  and  that  laws  made  for  the  preservation  of  the 
commonwealth  without  great  penalties  are  more  often  obeyed  and  kept,  than 
laws  made  with  extreme  punishments."    Happy  had  it  been  for  the  nation,  if 

(f)  Thus  Demosthenes  Hn  liis  oration  a^nst  Midlas),  flnelr  works'up  the  aggnkTatlons  of  the  Insnlti  he 
had  receiTed.  **  I  was  abused,**  says  he,  **b7  my  enemj,  in  oold  blood,  out  of  malice,  not  by  heat  of 
wine,  in  the  mornlns;  pubUclr,  before  strangers  as  well  as  oltlaens;  and  that  In  the  temple^  whither  the 
duty  of  my  office  cuied  me.**^ 

iu)  Beccar.  o.  8.  (o)  Pro  Sexto  Boteto^  40.  (is)  4  Inst.  980.  (v)  Beoear.  a  7. 

(If)  8p.  L.  b.  0,  a  18. 

(6)  This  is  no  longer  tlie  law.    What  was  formerly  petit  treason  is  now  murder.    9  Geo. 
^  c  31,  %  2. 

(7)  The  capital  punishment  for  this  offence  was  abolished  by  statute  7  and  8  €^.  IV,  a 
89. 
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the  Bubseqaent  praotioe  of  that  deluded  princess  in  matters  of  religion,  had 
been  correspondent  to  these  sentiments  of  herself  and  parliament,  in  matters 
of  state  and  government !  We  may  further  observe  that  sanguinary  laws  are 
a  bad  symptom  of  the  distemper  of  any  state,  or  at  least  of  its  weak  constitu- 
tion. The  laws  of  the  Roman  kings,  and  the  twelve  tables  of  the  dseemvirif 
were  full  of  cruel  punishments:  the  Porcian  law,  which  exempted  all  citizens 
from  sentence  of  death,  silently  abrogated  them  alL  In  this  period  the  repub- 
lic flourished:  under  the  emperors  severe  punishments  were  revived;  and  then 
the  empire  felL 

It  is  moreover  absurd  and  impolitic  to  apply  the  same  punishment  to  crimes 
of  different  malignity.  A  multitude  of  sanguinary  laws  (besides  the  doubt 
that  may  be  entertained  concerning  the  right  of  making  them)  do  likewise 
prove  a  manifest  defect  either  in  the  wisdom  of  the  legislative  or  the  strength 
of  the  executive  power.  It  is  a  kind  of  quackery  in  government,  and  argues 
a  want  of  solid  skill,  to  apply  the  same  universal  remedy,  the  tdtimum  mq>pU' 
cium,  to  every  case  of  difficulty.  It  is,  it  must  be  owned,  much  ecuier  to  ex* 
r*18l  ^^'P^^  ^^^"  ^^  amend  mankind:  yet*that  magistrate  must  be  esteemed 
*-  -■  both  a  weak  and  cruel  surgeon,  who  cuts  off  every  limb,  which  through 
ignorance  or  indolence  he  will  not  attempt  to  cure.  It  has  been  therefore 
ingeniously  proposed,  (z)  that  in  every  state  a  scale  of  crimes  should  be  formed, 
with  a  corresponding  scale  of  punishments,  descending  from  the  greatest  to 
the  least;  but,  if  that  be  too  romantic  an  idea,  yet  at  least  a  wise  legislator 
will  mark  the  principal  divisions,  and  not  assign  penalties  of  the  first  degree 
to  offences  of  an  inferior  rank.  Where  men  see  no  distinction  made  in  the 
nature  and  gradations  of  punishment,  the  generality  will  be  led  to  conclude 
there  is  no  distinction  in  the  guilt.  Thus  in  France  the  punishment  of  rob- 
berv,  either  with  or  without  murder,  is  the  same:  (a)  hence  it  is,  that  though 
perhaps  they  are  therefore  subject  to  fewer  robberies,  yet  they  never,  rob  but 
they  also  murder.  In  China,  murderers  are  cut  to  pieces,  and  robbers  not: 
hence  in  that  country  they  never  murder  on  the  highway,  though  they  often 
rob.  And  in  England,  besides  the  additional  terrors  of  a  speedy  execution, 
and  a  subsequent  exposure  to  dissection,  robbers  have  a  hope  of  transportation 
which  seldom  is  extended  to  murderers.  This  has  the  same  effect  here  as  in 
China;  in  preventing  frequent  assassination  and  slaughter. 

Yet,  though  in  this  instance  we  mav  glory  in  the  wisdom  of  the  English  law, 
we  shall  find  it  more  difficult  to  justinr  the  frequencv  of  capital  punishment  to 
be  found  therein;  inflicted  (perhaps  inattentively)  by  a  multitude  of  succes- 
sive independent  statutes,  upon  crimes  very  different  in  their  natures.  It  is  a 
melancholy  truth,  that  among  the  variety  of  actions  which  men  are  daily  liable 
to  commit,  no  less  than  a  hundred  and  sixty  have  been  declared  by  act  of  par- 
liament (b)  to  be  felonies  without  beneflt  oi  clergy;  or,  in  words, to  be  worthy 
of  instant  death.  So  dreadful  a  list,  instead  of  diminishing,  increases  the  number 
r*19l  ^^  offenders.  (8)  *The  injured,  through  compassion,  will  often  forbear 
*-  -"to  prosecute;  juries,  through  compassion,  will  sometimes  forget  their 
x>aths,  and  either  acquit  the  guilty  or  mitigate  the  nature  of  the  offence;  and 
judges,  through  compassion,  will  respite  one  half  of  the  convicts,  and  recom- 
mend them  to  royal  mercy.  Among  so  many  chances  of  escaping,  the  needy 
and  hardened  offender  overlooks  the  multitude  that  suffer:  he  boldly  engages 
in  some  desperate  attempt,  to  relieve  his  wants  or  supply  his  vices;  and,  if 
unexpectedly  the  hand  of  justice  overtakes  him,  he  deems  himself  peculiarly 
unfortunate,  in  falling  at  last  a  sacrifice  to  those  laws,  which  long  impunity 
has  taught  him  to  contemn. 

Cm}  Beocar.  c  6.  (a)  Sp.  L.  b.  8,  a  11 

(6)  See  Buflhead*8  Index  to  toe  statutes,  (tit.  FelonyX  and  the  aota  which  hare  since  been  made. 

(8)  The  legislature  has  at  length  been  brought  to  see  this  truth,  and  has  greatly  dimin* 
ished  this  fearful  list 
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CHAPTER  IL 

OF  THE  PERSONS  CAPABLE  OF  COMMITTING 

CRIMES. 

Haying,  in  the  preceding  chapter,  considered  in  general  the  nature  of  crimes 
and  punishments,  we  are  led,  next,  in  the  order  of  our  distribution,  to  inquire 
what  persons  arsi  or  are  not»  capable  of  committing  crimes;  or,  which  is  all 
one,  who  are  exempted  from  the  censures  of  the  law  upon  the  commission  of 
those  acts,  which  in  other  persons  would  be  severely  panished.  In  the  process 
of  which  inquiry,  we  must  have  recourse  to  particular  and  special  exceptions: 
for  the  general  rule  is,  that  no  person  shall  be  excused  from  punishment  for 
disobedience  to  the  laws  of  his  country,  excepting  such  as  are  expressly  de- 
fined and  exempted  by  the  laws  themselves. 

All  the  several  pleas  and  excuses,  which  protect  the  committer  of  a  forbid- 
den act  from  the  punishment  which  is  otherwise  annexed  thereto,  may  be 
reduced  to  this  single  consideration,  the  want  or  defect  of  toill.  An  involun- 
tary act,  as  it  has  no  claim  to  merit,  so  neither  can  it  induce  any  guilt:  the  con- 
currence of  the  will,  when  it  has  its  choice  either  to  do  or  to  avoid  the  fact  in 
question,  being  the  only  thing  *that  renders  human  action  either  praise-  r*oii 
worthy  or  culpable.  Indeed,  to  make  a  complete  crime  cognizable  by  ^  -I 
human  laws,  tnere  must  be  both  a  will  and  an  act  For,  though,  in  foro  eon- 
sciential  a  fixed  design  or  will  to  do  an  unlawful  act>  is  almost  as  heinous  as 
the  commission  of  it,  yet,  as  no  temporal  tribunal  can  search  the  heart,  or 
fathom  the  intentions  of  the  mind,  otherwise  than  as  they  are  demonstrated  by 
outward  actions,  it  therefore  cannot  punish  for  what  it  cannot  know.  For 
which  reason,  in  all  temporal  jurisdictions,  an  overt  act,  or  some  open  evidence 
of  an  intended  crime,  is  necessary  in  order  to  demonstrate  the  depravity  of  the 
will,  before  the  man  is  liable  to  punishment.  And,  as  a  vicious  will  without  a 
vicious  act  is  no  civil  crime,  so,  on  the  other  hand,  an  unwarrantable  act  with- 
out a  vicious  will  is  no  crime  at  all.  So  that  to  constitute  a  crime  against 
ihuman  laws,  there  must  be,  first,  a  vicious  will;  and,  secondly,  an  unlawnil  act 
consequent  upon  such  vicious  will. 

Now  there  are  three  cases,  in  which  the  will  does  not  join  with  the  act:  1. 
Where  there  is  a  defect  of  understanding.  For  where  there  is  no  discernment, 
there  is  no  choice;  and  where  there  is  no  choice,  there  can  be  no  act  of  the 
will,  which  is  nothing  else  but  a  determination  of  one's  choice  to  do  or  to  ab- 
etain  from  a  particular  action:  he,  therefore,  that  has  no  understanding  can 
have  no  will  to  guide  his  conduct.  2.  Where  there  is  understanding  and  will 
eufficient,  residing  in  the  party;  bqt  not  called  forth  and  exerted  at  the  time 
.of  the  action  done;  which  is  the  case  of  all  offences  committed  by  chance  or 
ignorance.  Here  the  will  sits  neuter;  and  neither  concurs  with  the  act,  nor 
disagrees  to  it.  3.  Where  the  action  is  constrained  by  some  outward  force 
and  violence.  Here  the  will  counteracts  the  deed;  and  is  so  far  from  concur- 
ring with,  that  it  loaths  and  disagrees  to,  what  the  man  is  obliged  to  perform. 
It  will  be  the  business  of  the  present  chapter  briefly  to  consider  all  the  several 
species  of  defect  in  will,  as  they  fall  under  some  one  or  other  of  these  general 
heads:  as  infancy,  idiocy,  lunacy,  and  intoxication,  which  fall  under  the  first 
class;  misfortune  and  ignorance,  which  *may  be  referred  to  the  second;  r  ^eooi 
and  compulsion  or  necessity,  which  mav  properly  rank  in  the  third.         ■-        ^ 

I.  First,  we  will  consider  the  case  of  infancy  or  nonage;  which  is  a  defect 
of  the  understanding.  Infants,  under  the  age  of  discretion,  ought  not  to  be 
punished  by  any  criminal  prosecution  whatever,  (a)     What  the  age  of  discre- 

la)1Hawk.P  0,%, 
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tion  iSy  in  various  nations,  is  matter  of  some  variety.  The  civil  law  distin- 
guished the  age  of  minors,  or  those  under  twentv-five  years  old,  into  three 
staff es:  infanJtia^  from  the  birth  till  seven  years  of  age:  pueritia^  from  seven 
to  foarteen;  and  pubertas,  from  fourteen  upwards.  The  period  oi  pueritiOy 
or  childhood,  was  again  subdivided  into  two  equal  parts:  from  seven  to  ten 
and  an  half  was  asUia  infantifB  proxima;  from  ten  and  an  half  to  fourteen, 
was  (Btcts  pubertcUi  proximo.  During  the  first  stage  of  infancy,  and  the 
next  half  stase  of  childhood,  infantim  praximay  they  were  not  punishable  for 
anv  crime,  (fi)  During  the  other  half  stage  of  childhood,  approaching  to 
puberty,  from  ten  and  an  half  to  fourteen,  they  were  indeed  punishable,  if 
found  to  be  doli  capaeesy  or  capable  of  mischief ;  but  ^th  many  mitigations, 
and  not  with  the  utmost  rigour  of  the  law.  (c)  During  the  last  stage  (at  the 
age  of  puberty,  and  afterwards),  minors  were  liable  to  be  punished,  as  well 
capitally  as  otherwise. 

The  law  of  England  does  in  some  cases  privilege  an  infant,  under  the  age  of 
twenty-one,  as  to  common  misdemeanors,  so  as  to  escape  fine,  imprisonment^ 
and  the  like;  and  particularly  in  cases  of  omission,  as  not  repairing  a  bridge, 
or  a  highway,  and  other  similar  offences;  {d)  for,  not  having  the  command  of 
his  fortune  until  twenty-one,  he  wants  the  capacity  to  do  those  things  which 
the  law  requires.  But  where  there  is  any  notorious  breach  of  the  peace,  a  rice, 
battery,  or  the  like  (which  infants,  when  full  grown,  are  at  least  as  liable  as 

r*23l  <^^^^^  ^o  <^"^™^^)>  ^^^  ^^^^  ^^  infant,  above  *the  age  of  fourteen,  is 
^       ^  equally  liable  to  suffer,  as  a  person  of  the  full  age  of  twenty^-one. 

With  regard  to  capital  crimes,  the  law  is  still  more  minute  and  circumspect; 
distinguishing  with  greater  nicety  the  several  degrees  of  age  and  discretion. 
Bv  the  ancient  Saxon  law,  the  age  of  twelve  years  was  established  for  the  age 
of  possible  discretion,  when  first  the  understanding  might  open;  {e)  and  from 
thence  till  the  offender  was  fourteen,  it  was  astaa  pubertati  fn'oximay  in  which 
he  might  or  might  not  be  guilty  of  a  crime,  according  to  his  natural  capacity 
or  incapacity.  This  was  the  dubious  stage  of  discretion:  but  under  twelve  it 
was  held  that  he  could  not  be  guilty  in  will,  neither  after  fourteen  could  he  be 
supposed  innocent,  of  any  capital  crime  which  he  in  fact  committed.  .  But  by 
the  law,  as  it  now  stands,  and  has  stood  at  least  ever  since  the  time  of  Edward 
the  Third,  the  capacitv  of  doing  ill,  or  contracting  guilt,  is  not  so  much 
measured  bv  years  and  days,  as  by  the  strength  of  the  delinquent's  understand- 
ing and  judgment.  For  one  lad  of  eleven  years  old  may  have  as  much  cun- 
ning as  another  of  fourteen;  and  in  these  cases  our  maxim  is,  that  **malUia 
tupplet  CBtatem.^^  Under  seven  years  of  age  indeed  an  infant  cannot  be  guilty 
of  felony;  {/)  for  then  a  felonious  discretion  is  almost  an  impossibility  in 
nature:  but  at  eight  years  old  he  may  be  guilty  of  felony,  (g)  Also,  under 
fourteen,  though  an  infant  shall  be  prima  facie  adjudged  to  be  doli  incapax; 
yet,  if  it  appear  to  the  court  and  jury  that  he  was  doli  eapaXy  and  could  dis- 
cern between  good  and  evil,  he  may  be  convicted  and  suffer  death.  (1)  Thua 
a  girl  of  thirteen  has  been  burnt  for  killing  her  mistress:  and  one  boy  of  ten, 
and  another  of  nine  years  old,  who  had  killed  their  companions,  have  been 
sentenced  to  death,  and  he  of  ten  vears  actually  hanged;  because  it  appeared 
upon  their  trials,  that  the  one  hid  himself,  and  the  other  hid  the  body  he  had 

lb)  Tfut.  8.  Sa  la  (e)  17.  88.  6.  R  60.  17.  111.  47.  8.  83.  (d)  1  Hal.  P.  0.  80.  81,  88. 

i€)LL.AthsUicm.ynik.n,  (/)  Mir.  o.  4,  S  10^    1  HaL  P.  a  87.  (0)  Dalt  Jiut.  o.  147. 

(1)  See  upon  this  subject.  State  v.  Qoln,  9  Humph.,  176;  People  v.  Randolph,  2  Park.  C. 
R.,  174;  Commonwealth  y.  Green,  2  Pick.,  380.  A  male  child  under  the  age  of  fourteen 
is  supposed  incapable  of  committing  a  rape;  but  in  Ohio  it  has  been  decided  that  this  Lb  but 
a  presumptioQ  which  may  be  overcome  by  evidence  of  maturity.  Williams  ▼.  State,  14 
Ohio,  222.  So  he  may  be  convicted  of  an  assault  with  intent  to  commit  a  rape.  People  ▼. 
Randolph,  2  Park.  G.  R,  174.  An  infant  is  liable  civilly  for  his  torts.  Humphrey  ▼. 
iDouglass,  10  Yt,  71;  Bullock  v.  Babcock,  8  Wend.,  891;  Neal  v.  Qillett,  28  Conn.,  487 
And  tliis  even  though  under  fourteen  years  of  age.    Huchting  ▼.  Sngel,  17  Wis.,  280. 
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killed,  which  hiding  manifested  a  consciousness  of  guilt,  and  a  discretion 
*to  discern  between  good  and  eyii.  (h)  And  there  was  an  instance  in  r^^i  i 
the  last  centurr  where  a  boy  of  eight  years  old  was  tried  at  Abingdon  ■-  ^ 
for  firing  two  barns;  and  it  appearing  that  he  had  malice,  revenge,  and  cun- 
nirg,  he  was  found  guilty,  condemned,  and  hanged  accordingly,  (i)  Tbui« 
also  in  very  modern  times,  a  boy  of  ten  years  old  was  convicted  on  his  own 
confession  of  murdering  his  bedfellow,  there  appearing  in  his  whole  behaviour 
plain  tokens  of  a  mischievous  discretion;  and,  as  the  sparing  this  boy  merely 
on  account  of  his  tender  years  might  be  of  dangerous  consequence  to  thV 
public,  bv  propagating  a  notion  that  children  might  commit  such  atrocious 
crimes  with  impunity,  it  was  unanimously  agreed  by  all  the  judges,  that  he 
was  a  proper  subject  of  capital  punishment,  (j)  But  in  all  such  cases,  thr 
evidence  of  that  malice  which  is  to  supply  age,  ought  to  be  strong  and  clear 
beyond  all  doubt  and  contradiction. 

II.  The  second  case  of  a  deficiency  in  will,  which  excuses  from  the  guilt  of 
crimes,  arises  also  from  a  defective  or  vitiated  understanding,  viz.  in  an  idiof 
or  a  lunatic.  For  the  rule  of  law  as  to  the  latter,  which  may  easily  be  adapted 
also  to  the  former,  is,  that,  ^\furiosu8  furore  solum  punitttr,^^  In  criminal  case? 
therefore,  idiots  and  lunatics  are  not  chargeable  for  their  own  acts,  if  commit- 
ted when  under  these  incapacities:  no,  not  even  for  treason  itself,  (k)  (2) 
Also  if  a  man  in  his  sound  memory  commits  a  capital  offence,  and  before  ar- 
raignment for  it,  he  becomes  mad,  he  ought  not  to  be  arraigned  for  it;  because 
he  IS  not  able  to  plead  to  it  with  that  advice  and  caution  that  he  ought.  And 
if,  after  he  has  pleaded,  the  prisoner  becomes  mad,  he  shall  not  be  tried:  for 
how  can  he  make  his  defence?  If, after  he  be  tried  and  found  guilty,  he  loser 
his  senses  before  judgment,  judgment  shall  not  be  pronounced;  and  if,  aftci 
judgment,  he  becomes  of  non-sane  memory,  execution  shall  be  stayed:  for  per 
adventure,  says  the  humanity  of  the  English  law,  had  the  prisoner  been  ol 
sound  memory,  he  might  have  alleged  ^something  in  stay  of  judgment  r^nKi 
or  execution,  (l)  Indeed,  in  the  bloody  reign  of  Henry  the  Eighth,  a  I-  -» 
statute  was  made,  (m)  which  enacted  that  if  a  person,  being  compos  mentis, 
should  commit  high  treason,  and  after  fall  into  madness,  he  might  be  tried  in 
his  absence,  and  should  suffer  death,  as  if  he  were  of  perfect  memory.  But 
this  savage  and  inhuman  law  was  repealed  by  the  statute  1  and  2  P.  and  M.,  c. 
10.  For,  as  is  observed  by  Sir  Ed  ward  Coke,  (n)  ''the  execution  of  an  offender 
is  for  example,  tU  poena  ad  paucos,  metus  ad  omnes perveniat:  but  so  it  is  not 


A)  1  Hal.  p.  C.  26,  S7.  (i)  Emlyn  on  1  Hal.  P.  C.  86. 

~  Foster.  72.  (fc)  8  Inst.  6. 

)  1  Hal.  P.  C.  S4.  (m)  88  H.  Vm,  e.  80.  (n)  8  Inst.  6. 
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(2)  As  to  the  degree  of  mental  uosouDdoess  which  shall  excuse  a  person  from  punishment 
for  his  acts,  the  works  on  medical  jurisprudence  and  insanity  will  need  to  be  consulted, 
and  the  case  of  Freeman  v.  People,  4  Dcnio,  9.  and  the  trial  of  Huntington,  will  be  found 
instructive,  though  tliey  will  probably  leave  upon  tlie  mind  a  painful  sense  of  the  difficul- 
ties surrounding  this  whole  sublect,  and  the  impossibility  of  laying  down  definitions  and 
abstract  rules  which  can  be  easily  and  safely  applied  in  practice.  Bee  also  McNaughton*s 
Case.  10 CI.  <&  Fin..  200. 

As  to  the  burden  of  proof  when  the  defense  of  insanity  is  made  to  a  criminal  prosecu- 
tion, see  Clark  v.  State,  12  Ohio,  483,  494;  Locffncr  v.  8ute,  10  Ohio  St.,  598;  Bond  v. 
SUite,  23  Ohio  St.,  849;  Sute  v.  Feller,  82  Iowa.  49;  McKenzie  v.  State,  42  Ga.,  834;  Bos- 
well  V.  Commonwealth,  20  Gratt.,  800;  Baccigalupo  v.  Commonwealth,  83  Gratt.,  807; 
S.  C.  8G  Am.  Rep.,  795;  Stale  v.  Hoyt.  47  Conn..  581;  Wright  v.  People,  4  Neb.,  407; 
State  V.  Pratt,  1  Housu  C,  C,  249;  Boswell  v.  Suite,  63  Ala.,  307;  8.  C,  85  Am.  Rep.,  20; 
Sute  V.  Redemeler,  71  Mo.,  178;  8.  C,  86  Am.  Rep.,  463;  Webb  v.  Slate,  9  Tex.  App.,  490; 
Johnson  v.  State,  10  Tex.  App.,  571:  State  v.  Coleman,  27  La.  Ann.,  691 :  State  v.  Strauder, 
11  W.  Va.,  74>,  833;  Ortwein  v.  Commonwealth.  76  Penn.  St.,  414;  S.  C,  18  Am.  Rep., 
430;  State  v.  Smith,  58  Mo.,  267;  People  v.  McDonell,  47  Cal.,  134;  Commonwealth  ▼. 
Eddy.  7  Gray.  588;  Polk  \.  State,  19  Ind.,  170;  Chase  v.  People.  40111.,  852;  Stevens  v. 
Slate,  81  Ind..  485;  People  v.  SchivTcr,  42  N.  Y.,  1;  State  v.  Pike.  49  N.  H..  899;  State 
V.  Jones,  50  N.  H.,  869;  People  v.  Garbutt.  17  Mich.,  9;  People  v.  Finley,  88  Mich.,  482; 
Hopps  V.  People.  81  111 ,  885;  State  v.  Klinger,  43  Mu.,  127;  State  v.  Crawford,  11  Kan., 
82;  Cunnuigham  v.  State.  56  Miss.,  269;  S.  C,  81  Am.  Rep.,  860. 
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when  a  madman  is  executed;  but  should  be  a  miserable  spectacle,  both  aninst 
law,  and  of  extreme  inhumanity  and  cruelty,  and  can  be  no  example  to  otnera." 
But  if  there  be  any  doubt,  whether  the  party  be  compos  or  not,  this  shall  be 
tried  by  jury.  And  if  he  be  so  found,  a  total  idiocy,  or  absolute  insanity, 
excuses  from  the  guilt,  and  of  course  from  the  punishment^  of  any  criminal 
action  committed  under  such  deprivation  of  the  senses:  but,  if  a  lunatic  hath 
lucid  intervals  of  understanding,  he  shall  answer  for  what  he  does  in 
those  intervals  as  if  he  had  no  deficiency,  (o)  Tet,  in  the  case  of  absolute 
madmen,  as  they  are  not  answerable  for  their  actions,  they  should  not  be  per- 
mitted the  liberty  of  acting  unless  under  proper  control;  and  in  particular, 
they  ousht  not  to  be  suffered  to  go  loose,  to  the  terror  of  the  king's  subjects. 
It  was  the  doctrine  of  our  ancient  law,  that  persons  deprived  of  their  reason 
might  be  confined  till  they  recover  their  senses,  (p)  without  waiting  for  the 
forms  of  a  commission  or  other  special  authority  from  the  crown:  and  now, 
by  the  vagrant  acts,  {q)  a  method  is  chalked  out  for  imprisoning,  chaining, 
and  sending  them  to  their  proper  homes. 

III.  Thirdly:  as  to  artificial,  voluntarily  contracted  madness,  by  drunken* 
ness  or  intoxication,  which,  depriving  men  of  their  reason,  puts  them  in  a  tem- 
porary frenzy;  our  law  looks  upon  this  as  an  aggravation  of  the  offence,  rather 
r*26l  *^^^°  ^  ^"  excuse  for  any  criminal  misbehaviour.  A  drunkard,  says 
*-  -I  Sir  £dward  Coke,  (r)  who  is  voluniarius  dosmony  hath  no  privilege 
thereby;  but  what  hurt  or  ill  soever  he  doth,  his  drunkenness  doth  aggravate  it: 
nam  omne  crimen  ebrietas,  et  incendit  et  detegit.  It  hath  been  observed,  that 
the  real  use  of  strong  liquors,  and  the  abuse  of  them  by  drinking  to  excess, 
depend  much  upon  the  temperature  of  the  climate  in  which  we  live.  The 
same  indulgence,  which  may  be  necessary  to  make  the  blood  move  in  Norway, 
would  make  an  Italian  mad.  A  German,  therefore,  says  the  president  Mon- 
tesquieu, («)  drinks  through  custom,  founded  upon  constitutional  necessity;  a 
Spaniard  drinks  through  choice,  or  out  of  the  mere  wantonness  of  luxury:  and 
drunkenness,  he  adds,  ought  to  be  more  severely  punished,  where  it  makes 
men  mischievous  and  mad,  as  in  Spain  and  Italy,  than  where  it  only  renders 
them  stupid  and  heavy,  as  in  Germany  and  more  northern  countries.  And 
accordingly,  in  the  warm  climate  of  Greece,  a  law  of  Pittacus  enacted,  *^hat 
he  who  committed  a  crime  when  drunk,  should  receive  a  double  punishment;" 
one  for  the  crime  itself,  and  the  other  for  the  ebriety  which  prompted  him  to 
commit  it.(^)  The  Roman  law,  indeed,  made  ereat  allowances  for  this  vice:  *^per 
vinum  delapais  capitcUis  poena  remittiturs*^  ^)  But  the  law  of  England,  con- 
sidering how  easy  it  is  to  counterfeit  this  excuse,  and  how  weak  an  excuse  it 
is  (though  real),  will  not  suffer  any  man  thus  to  privilege  one  crime  by  another. 

(«)  (3) 

0)1  Hal.  P.  a  81. 

p)  Bro.  Abr.  <.,  Corone,  101.  (q)17  Oeo.  IL  a  B.  (r)  1  loit  M7.  (•)  Sp.  L.  b.  14,  o.  la 

t)  Puff.  L.  of  N.  b.  8,  o.  8.  («)  jy.  49. 18.  6.  (w)  Plowd.  19. 
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(3)  A  man  who,  b^  means  of  intoxication,  voluntarily  puts  himself  in  condition  to  have 
no  control  of  his  actions,  must  be  held  to  intend  the  consequences.  The  safety,  of  the  com- 
munity requires  this  rule.  Intoxication  is  so  easily  counterfeited,  and  when  real  it  is  so 
often  resorted  to  as  a  means  of  nerving  the  person  up  to  the  commission  of  some  desperate 
act,  that  the  law  cannot  recognize  it  as  an  excuse  for  the  commission  of  crime.  U.  8.  v. 
Drew,  6  Mason.  28;  Pirtle  v.  State,  9  Humph.,  668-  Commonwealth  v.  Hawkins,  8  Gray, 
403;  People  y.  Garbutt,  17  Mich.,  9-  Choice  v.  State,  31  Geo.,  424;  State  v.  Avery,  44  K. 
H.,  392.  Nevertheless,  the  drunkenness  of  the  partv  is  often  an  important  consideration 
in  criminal  cases,  where  the  guilty  knowledge  or  intent  constitutes  the  principal  Ingredient 
of  the  crime,  so  as  to  make  the  peculiar  state  and  condition  of  the  criminal  s  mind  at  the 
time,  with  reference  to  the  act  done,  the  important  subject  of  inquiry.  See  Swan  v.  State, 
4  Humph.,  136;  U.  S.  v.  Roudenbush,  1  Bald.,  617;  RoberU  v.  People,  19  Mich.,  401; 
Eelley  v.  State,  8  S.  and  M.,  518.  As  in  the  case  of  passing  counterfeit  money:  Pigman 
V.  State,  14  Ohio,  555;  or  the  appropriation  of  another's  property  which  might  be  larceny 
or  a  trespass  merely,  according  as  the  specific  intent  to  steal  was  present  or  absent  Rex 
V.  Pitman,  3  0.  and  P.,  433.    Bee  further,  O'Herrin  v.  State,  14  Ind.,  420;  State  v.  Cross* 
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IV.  A  fourth  defioienoy  of  will  is  where  a  man  commits  an  unlawful  act  by 
miafartune  or  chance^  and  not  by  design.  Here  the  will  obsenres  a  total  neu« 
trality,  and  does  not  co-operate  with  the  deed;  which  therefore  wants  one 
main  ingredient  of  a  crime.  Of  this,  when  it  affects  the  life  of  another,  we 
shall  find  more  occasion  to  speak  hereafter;  at  present  only  observing,  that  if 
any  accidental  mischief  ^happens  to  follow  from  the  performance  of  a  r^o^i 
lawjksl  act>  the  party  stands  excused  from  all  guilt;  but  if  a  man  be  *■  -I 
doing  any  thing  unlato^,  and  a  consequence  ensues  which  he  did  not  foresee 
or  intend,  as  the  death  of  a  man  or  the  like,  his  want  of  foresight  shall  be  no 
excuse;  for,  bein^  guilty  of  one  offence,  in  doing  antecedently  what  is  in  it- 
self unlawful,  he  is  criminally  guilty  of  whatever  consequence  may  follow  the 
first  misbehaviour,  (a;) 

v.  Fifthly:  ignorance  or  mistake  is  another  defect  of  will;  when  a  man,  in- 
tending to  do  a  lawful  act,  does  that  which  is  unlawful  For  here,  the  deed 
and  the  will  acting  separately,  there  is  not  that  conjunction  between  them 
which  is  necessary  to  form  a  criminal  act  But  this  must  be  an  ignorance  or 
mistake  of  fact  and  not  an  error  in  point  of  law.  As  if  a  man,  intending  to 
kill  a  thief  or  house  breaker  in  his  own  house,  by  mistake  kills  one  of  his  own 
family,  this  is  no  criminal  action:  (y)  but  if  a  man  thinks  he  has  a  rieht  to 
kill  a  person  excommunicated  or  outlawed,  wherever  he  meets  him,  and  does 
so;  this  is  wilful  murder.  For  a  mistake  in  point  of  law,  which  every  person 
of  discretion  not  only  may,  but  is  bound  and  presumed  to  know,  is  in  criminal 
cases  no  sort  of  defence.  Ignorantia  juris,  quod  quisque  tenetur  scire^  nemi- 
nem  excusaty  is  as  well  the  maxim  of  our  own  law,  (z)  as  it  was  of  the  Roman. 

(«)  (*) 

VI.  A  sixth'species  of  defect  of  will  is  that  arising  from  compulsion  and  in- 
evitable necessity.  These  are  constraint  upon  the  will,  whereby  a  man  is  urged 
to  do  that  which  his  judgment  disapproves;  and  which,  it  is  to  be  presumed, 
his  will  (if  left  to  itself)  would  reject.  As  punishments  are  therefore  only  in- 
flicted for  the  abuse  of  that  free  will  which  God  has  siven  to  man,  it  is  highly 
just  and  equitable  that  a  man  should  be  excused  for  those  acts  which  are  done 
through  unavoidable  force  and  compulsion. 

*1.  Of  this  nature,  in  the  first  place,  is  the  obligation  of  civil  subjec-  r*oQi 
Hony  whereby  the  inferior  is  constrained  by  the  superior  to  act  contrary  ^  -■ 
to  what  his  own  reason  and  inclination  would  suggest:  as  when  a  legislator 
establishes  iniquity  by  a  law,  and  commands  the  subject  to  do  an  act  contrary 

(«)  1  HaL  p.  C.  89.  (y)  Cro.  Car.  588.  (s)  Flowd.  848.  (a)  ^.  SSL  8.  9. 


27  Mo.,  383;  Golden  v.  State,  35  Geo.,  627;  Mooney  v.  State,  88  Ala.,  419;  Regina  v.  Cruse 
8  C.  and  P..  641;  State  v.  Garvey,.ll  Minn.,  164;  People  v.  Harris,  29  Oal..  678;  Baaey 
V.  State,  26  Ind.,  422;  State  v.  Scningen,  20  Wis.,  74.  Where  insani^  results  from  looff 
coatinued  intoxication,  the  insane  person  is  no  more  to  be  punished  lor  his  acts  than  if 
the  delirium  had  proceeded  from  causes  not  under  his  control.  U.  S.  ▼.  Drew,  6  Mason, 
28;  State  y  McCants,  1  Spears,  884;  Bailey  y.  State,  26  Ind.,  422;  State  y.  Hundley,  46 
Mo.,  414 

(4)  Ignorance  of  the  law,  which  eyery  man  is  bound  to  know,  excuses  no  man.  See  the 
maxim  and  illustrations  in  Broom's  Legal  Maxims. 

And  this  maxim  in  criminal  cases  cannot  often  work  a  wron^,  for  there  are  few  acts 
punishable  criminally  which  a  party  can  be  excusable  for  committing,  whether  he  is  aware 
of  the  penalty  or  not.  Keyertheless,  the  ignorance  of  the  party  may  sometimes  be  ground 
for  inflicting  a  nominal  punishment,  or  recommending  him  to  pardon.  Rex  y.  Lynn,  2  T. 
R,  738;  Rex  y.  Bailey,  R  and  Ry..  1;  Rex  y.  Esop,  7  0.  and  P.,  466.  And  in  some  cases 
where  the  intent  is  the  essence  of  the  crime,  it  may  constitute  a  defense.  As  where  a  per- 
son is  prosecuted  for  larceny  for  the  conyersion  to  his  own  use  of  money  which  he  had 
found,  and  which  he  erroneously  belieyed  became  his  own  by  the  finding.  The  Queen  y. 
lieed.  Car.  and  M..  306.  Or  where  parties  riotously  destroy  a  house,  in  the  mistaken  be- 
lief that  in  Uw  it  belongs  to  one  of  them.  The  Queen  y.  Langford,  Oar.  and  M.,  602.  Or 
where  a  bankrupt,  in  honestly  following  the  adyice  of  counsel,  withholds  property  from 
bis  schedule  which  ought  to  be  included,  and  makes  to  the  same  an  affldayit  which  in  law 
is  false     U.  S.  y.  Conner,  8  McLean,  578. 
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to  religion  or  sound  morality.  How  far  this  excuse  will  be  admitted  in  foro 
cansdeJiticB^  or  whether  the  inferior  in  this  case  is  not  bound  to  obey  the  divine 
rather  than  the  human  law,  it  is  not  my  business  to  decfide;  though  the  ques- 
tion,  I  believe,  among  the  casuists,  will  hardly  bear  a  doubt.  But,  however  that 
may  be,  obedience  to  the  laws  in  being  is  undoubtedly  a  sufficient  extenuation 
of  civil  guilt  before  the  municipal  tribunal.  The  sheriff  who  burnt  Latimer 
and  Ridley,  in  the  bigbted  days  of  Queen  Mary,  was  not  liable  to  punishment 
from  Elizabeth,  for  executing  so  horrid  an  office;  being  justified  by  the  com- 
mands of  that  magistracy  which  endeavoured  to  restore  superstition  under  the 
holv  auspices  of  its  merciless  sister,  persecution. 

As  to  persons  in  private  relations;  the  principal  case,  where  constraint  of  a 
superior  is  allowed  as  an  excuse  for  criminal  misconduct,  is  with  regard  to  the 
matrimonial  subjection  of  the  wife  to  her  husband;  for  neither  a  son  nor  a  ser- 
vant are  excused  for  the  commission  of  any  crime,  whether  capital  or  other- 
wise, by  the  command  or  coercion  of  the  parent  or  master;  {b)  though  in  some 
oases  the  command  or  authority  of  the  husband,  either  expressed  or  implied, 
will  privilege  the  wife  from  punishment,  even  for  capital  offences.  And  there- 
fore if  a  woman  commit  theft,  burglary  or  other  civil  offences  against  the  laws 
of  society,  by  the  coercion  of  her  husband;  or  even  in  his  company,  whioh  the 
law  construes  a  coercion;  she  is  not  guilty  of  any  crime;  being  considered  as 
acting  by  compulsion  and  not  of  her  own  will,  (c)(5)  Which  doctrine  is  at 
least  a  thousand  years  old  in  this  kingdom,  being  to  be  found  among  the  laws 
r*20l  ^^  ^^^S  *^^^  ^^6  West  Saxon,  {d)  And  it  appears  that  among  the  north- 
■-  -I  em  nations  on  the  continent,  this  privilege  extended  to  any  woman 
transgressing  in  concert  with  a  man,  and  to  any  servant  that  committed  a  joint 
offence  with  a  freeman;  the  male  or  freeman  only  was  punished,  the  female  or 
slave  dismissed:  *^  procul  dubio  quod  aUerum  libertaSy  dUerum  neoessit<M  impel' 
lerei.*^  {e)  But  (besides  that  in  our  law,  which  is  a  stranger  to  slavery,  no  im- 
punity is  given  to  servants,  who  are  as  much  free  agents  as  their  masters)  even 
with  regard  to  wives  this  rule  admits  of  an  exception  in  crimes  that  are  mala 
in  se,  and  prohibited  by  the  law  of  nature,  as  murder  and  the  like:  not  only 
because  these  are  of  a  deeper  dye,  but  also,  since  in  a  state  of  nature  no  one  is 
in  subjection  to  another,  it  would  be  unreasonable  to  screen  an  offender  from 
the  punishment  due  to  natural  crimes,  by  the  refinements  and  subordinations 
of  civil  society.  In  treason,  also  (the  highest  crime  which  a  member  of  society 
can,  as  such,  be  guilty  of),  no  plea  of  coverture  shall  excuse  the  wife;  no  pre- 
sumption of  the  husband's  coercion  shall  extenuate  her  guilt:  (/)  as  well  be- 
cause of  the  odiousness  and  dangerous  consequences  of  the  crime  itself,  as  be- 
cause the  husband,  having  broken  through  the  most  sacred  tie  of  social  com- 
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1  Hawk.  P.  a  8.  (e)  1.  Hal  P.  0.  45. 

Cap,N.  («)8tl6nih.de/iir«AM(m.  I.S.e.4.  (/)  1  HaL  P.  0. 47. 


(6)  The  husband  must,  however,  be  present  when  the  offense  is  committed,  or  the  pre- 
sumption of  coercioQ  by  him  does  not  arise.  Rex  v.  Morris,  Russ.  and  Ry.,  270.  As  to 
what  is  sufficient  presence,  see  R  v.  Connolly,  2  Lew.  0.  C,  229.  And  even  then  the  pre- 
sumption is  not  a  conclusive  one,  but  only  prima  faoie,  and  it  may  be  shown  by  evidence 
that  in  fact  the  wife  was  the  real  criminaL  R  v.  Hammond,  1  Leach,  347;  1  Bish.  Cr.  L., 
7th  ed.,  §§  859,  891a;  Whart  Cr.  L.,  §  2476.  The  wife  may  therefore  be  indicted  and 
tried  Jointly  with  the  husband,  and  must  rely  on  the  coercion  for  an  acquittal  when  the 
proofs  are  adduced  at  the  trial  State  v.  Parkerson,  1  Strob. ,  169;  Commonwealth  v.  Mur- 
phy, 2  Gray.  510. 

Coercion  is  not  admitted  as  an  excuse  in  the  case  of  treason  or  murder.  Ree.  v.  Man- 
ning, 2  C.  and  K,  887;  and  perhaps  robbery  should  be  added  to  this  list.  Arch.  Cr.  L., 
6;  f  Bish.  Cr.  L.,  7th  ed,.  §  358;  Rex  v.  Cruse,  8  C.  and  P.,  541.  It  is  allowed  In  other 
felonies,  and  in  misdemeanors  generally.  R.  v.  Innam,  1  Balk.,  884;  Commonwealth  v. 
Neal,  10  Mass.,  152.  But  the  case  of  keeping  a  browel  and  gaming-house  are  exceptions. 
R.  V.  Dixon,  10  Mod.,  836;  State  v.  Bentz,  11  Mo.,  27;  Commonwealth  v.  Lewis,  I  Met, 
151.  And  husband  and  wife  may  be  lointly  indicted  and  convicted  of  an  assault:  Regina 
V.  Cruse,  8  C.  and  P.,  541;  or  of  keepmg  a  liquor  nuisance.  Commonwealth  v.  Tiyon,  99 
Mass.,  442. 
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munitj  by  rebellion  against  the  state,  has  no  right  to  that  obedience  from  a 
wife  which  he  himself  as  a  sabject  has  forgotten  to  pay.  In  inferior  misde- 
meanors, alsOy  we  may  remark  another  exception;  that  a  wife  may  be  indicted 
and  set  in  the  pillory  with  her  husband  for  keeping  a  brothel;  for  this  is  an  of- 
fence touching  the  domestic  economy  or  government  of  the  house,  in  which 
the  wife  has  a  principal  share;  and  is  also  such  an  offence  as  the  law  presumes 
to  be  generally  conducted  by  the  intrigues  of  the  female  sex.  {ff)  And  in  all 
cases,  where  the  wife  offends  alone,  without  the  company  or  coercion  of  her 
husband,  she  is  responsible  for  her  offence  as  much  as  any  feme-sole. 

*2.  Another  species  of  compulsion  or  necessity  is  what  our  law  calls  r^oQi 
duress  per  minas;  {h)  or  threats  and  menaces,  which  induce  a  fear  of  ■-  •' 
death  or  other  bodily  harm,  and  which  take  away  for  that  reason  the  guilt  of 
many  crimes  and  misdemeanors;  at  least  before  the  human  tribunal.  But  then 
that  fear  which  compels  a  man  to  do  an  unwarrantable  action  ought  to  be  just 
and  well-grounded ;  such  "  qui  cadere  possit  in  virum  constatUeniy  non  timiaum 
et  meticulosufn^  as  Bracton  expresses  it,  (s)  in  the  words  of  the  civil  law.  {Jc) 
Therefore,  in  time  of  war  or  rebellion,  a  man  may  be  justified  in  doing  many 
treasonable  acts  by  compulsion  of  the  enemy  or  rebels,  which  would  admit  of 
no  excuse  in  the  time  of  peace.  (Z)  (6)  This  however  seems  only,  or  at  least 
principally,  to  hold  as  to  positive  crimes,  so  created  by  the  laws  of  society;  and 
which  therefore  society  may  excuse;  but  not  as  to  natural  offences  so  declared  by 
the  law  of  God,  wherein  human  magistrates  are  only  the  executioners  of  div- 
ine punishment.  And  therefore  though  a  man  be  violently  assaulted,  and  hath 
no  other  possible  means  of  escaping  death,  but  by  killing  an  innocent  person; 
this  fear  and  force  shall  not  acquit  him  of  murder;  for  he  ought  rather  to  die 
himself,  than  escape  by  the  murder  of  an  innocent,  (m)  But  m  such  a  case  he 
is  permitted  to  kill  the  assailant;  for  there  the  law  of  nature  and  self-defence, 
its  primary  canon,  have  made  him  his  own  protector. 

3.  There  is  a  third  species  of  necessity,  which  may  be  distinguished  from 
the  actual  compulsion  of  external  force  or  fear;  being  the  result  of  reason  and 
reflection,  which  act  upon  and  constrain  a  man's  will,  and  oblige  him  to  do  an 
action  which,  without  such  obligation,  would  be  criminal.  And  that  is,  when 
a  man  has  his  choice  of  two  evils  set  before  him,  and,  being  under  a  necessity 
of  choosing  one,  he  chooses  the  *least  pernicious  of  the  two.  Here  the  r#oi"| 
will  cannot  be  said  freely  to  exert  itself,  being  rather  passive  than  active,  »■  J 
or,  if  active,  it  is  rather  in  rejecting  the  greater  evil  than  in  choosing  the  less. 
Of  this  sort  is  that  necessity,  where  a  man  by  the  commandment  of  the  law  is 
bound  to  arrest  another  for  any  capital  offence,  or  to  disperse  a  riot,  and  resist- 
ance is  made  to  his  authority:  it  is  here  justifiable  and  even  necessary  to  beat, 
to  wound  or  perhaps  to  kill  the  offenders,  rather  than  permit  the  murderer  to 
escape,  or  the  riot  to  continue^  For  the  preservation  of  the  peace  of  the  king- 
dom, and  the  apprehending  of  notorious  malefactors,  are  of  the  utmost  conse* 

(9)  1  Hawk.  p.  C.  8.  8.  (Jk)  8m  book  I,  p.  181.  »)l.8,/.l«.       (ft)  J^T.  4,  8, 5  uid  8. 

(i)  1  Hal.  P.  0.  BO.  (m)  1  Hal.  P.  0. 51. 

»  ■  '  ■  '  '  '  ,      ,  ■  I        I, 

The  presumption  of  coercion  will  apply  to  admissioDS  made  by  the  wife  in  the  husband's 

iresence,  calculated  to  exonerate  him  and  inculpate  herself.    Rej^.  v.  Laugher,  2  0.  and  K., 

te5.    It  is  not  necessary  for  the  woman  to  prove  an  actual  marriage  in  these  cases;  the  jurv 

may  presume  it  from  evidence  of  cohabitation  and  reputation.    Rex  v.  Woodward.  8  G. 

and  P..  561 ;  Reg.  v.  Good.  1  G.  and  K.,  185. 

That  an  agent  or  other  person  acting  under  the  authority  of  another  is  not  excused  from 
criminal  liability  by  the  command  of  his  superior,  see  Gommonwealth  v.  Hadlcy,  11  Met., 
66;  Kliffleld  v.  State,  4  How.  Miss.,  806;  Hays  v.  State.  13  Mo.,  246;  State  v.  Bugbee,  22  Vt.. 
82;  Barrow  v.  Page,  5  Hayw.,  97.    See,  also,  po9t,  p.  87,  n. 

(6)  Respublica  v.  McGarty,  2  Dall.,  86.  "In  the  eye  of  the  law  nothing  will  excuse  the 
act  of  Joining  an  enemy,  but  the  fear  of  immediate  death;  not  the  fear  of  any  inferior  ner- 
ional  injury,  nor  the  apprehension  of  any  outrage  upon  property."  See,  also,  Rex  v.  Mo- 
Growther,  1  East,  P.  G.,  71. 
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quence  to  the  public;  and  therefore  excuse  the  felony,  which  the  killing  would 
otherwise  amount  to.  (n)  (7) 

4.  There  is  yet  another  case  of  necessity,  which  has  occasioned  great  specu- 
lation among  the  writers  upon  general  law;  viz.,  whether  a  man  in  extreme 
want  of  food  or  clothing  may  justify  stealing^  either  to  relieve  his  present 
necessities.  And  this  both  Grotius  (o)  and  Fufiendorf,  (/>)  together  with 
many  other  of  the  foreign  jurists,  hold  in  the  affirmative;  maintaining  by 
many  ingenious,  humane,  and  plausible  reasons,  that  in  such  cases  the  com- 
munity of  goods,  by  a  kind  of  tacit  confession  of  society,  is  revived.  And 
some  even  of  our  own  lawyers  have  held  the  same,  (g)  though  it  seems  to  be 
an  unwarranted  doctrine,  borrowed  from  the  notions  of  some  civilians:  at  least 
it  is  now  antiquated,  the  law  of  England  admitting  no  such  excuse  at  present, 
(r)  And  this  its  doctrine  is  agreeaole  not  only  to  the  sentiments  of  many  of 
the  wisest  ancients,  particulany  Cicero,  {a)  who  holds  that  **suum  cuiqw  in' 
commodum  /erendum  est^  potitu  quam  de  alterius  commodis  detrahendum:** 
but  also  to  the  Jewish  law,  as  certified  by  King  Solomon  himself:  (t)  "ii  a 
r*d2l  ^^^^^  steals  to  satisfy  his  soul  when  he  is  hungry,  he  shall  restore  ^seven- 
*-  ^  fold,  he  shall  give  all  the  substance  of  his  house:"  which  was  the  ordin- 
ary  punishment  for  theft  in  that  kingdom.  And  this  is  founded  upon  the 
highest  reason:  for  men's  properties  would  be  under  a  strange  insecurity,  if 
liable  to  be  invaded  according  to  the  wants  of  others,  of  which  wants  no  man 
can  {>ossibly  be  an  adequate  judge,  but  the  party  himself  who  pleads  them. 
In  this  country,  especially,  there  would  be  a  peculiar  impropriety  m  admitting 
so  dubious  an  excuse:  for  by  our  laws  such  sufficient  provision  is  made  for  the 
poor  by  the  power  of  the  civil  magistrate,  that  it  is  impossible  that  the  most 
needy  stranger  should  ever  be  reduced  to  the  necessity  of  thieving  to  support 
nature.  The  case  of  a  stranger  is,  by  the  way,  the  strongest  instance  put  by 
Baron  Puffendorf,  and  whereon  he  builds  his  principal  arguments:  which,  how- 
ever they  may  hold  upon  the  continent,  where  the  parsimonious  industry  of 
the  natives  orders  every  one  to  work  or  starve,  yet  must  lose  all  their  weight 
and  efficacy  in  England,  where  charity  is  reduced  to  a  system,  and  interwoven 
in  our  very  constitution.  Therefore,  our  laws  ought  by  no  means  to  be  taxed 
with  being  unmerciful  for  denying  this  privilege  to  the  necessitous;  especially 
when  we  consider,  that  the  king,  on  the  representation  of  his  ministers  of  jus- 
tice, hath  a  power  to  soften  the  law,  and  to  extend  mercy  in  cases  of  peculiar 
hardship.  An  advantage  which  is  wanting  in  manv  states,  particularly  those 
which  are  democratical ;  and  these  have  in  its  stead  introduced  and  adopted, 
in  the  body  of  the  law  itself,  a  multitude  of  circumstances  tending  to  alleviate 
its  rigour.  But  the  founders  of  our  constitution  thought  it  better  to  vest  in 
the  crown  the  power  of  pardoning  particular  objects  of  compassion,  than  to 
countenance  and  establish  theft  by  one  general  undistingnishing  law. 

YII.  To  these  several  cases,  in  which  the  incapacity  of  committing  crimes 
arises  from  a  deficiency  of  the  will,  we  may  add  one  more,  in  which  the  law 
supposes  an  inoapacitv  of  doing  wrong,  from  the  excellence  and  perfection  of 
r«ooi  ^^®  ^person;  which  extend  as  well  to  the  will  as  to  the  other  (qualities 
^  -I  of  his  mind.  I  mean  the  case  of  the  king;  who,  by  virtue  of  his  royal 
prerogative,  is  not  under  the  coercive  power  of  the  law;(u)  which  will  not 
Huppose  him  capable  of  committing  a  folly,  much  less  a  crime.  We  are  there- 
fore, out  of  reverence  and  decency,  to  forbear  any  idle  inquiries,  of  what  would 
be  the  consequence  if  the  king  was  to  act  thus  and  thus:  since  the  law  deems 
60  highly  of  his  wisdom  and  virtue  as  not  even  to  presume  it  possible  for  him 
to  do  any  thing  inconsistent  with  his  station  and  dignity:  and  therefore  has 
made  no  provisions  to  remedy*  such  a  grievance.  But  of  this  sufficient  was 
ftai<l  in  a  tormer  volume,  (t^)  to  which  I  must  refer  the  reader. 

(n)  1  Hal.  p.  C.  53.  (o)  Dejure  b.  and  p.  I.  S,  o.  S.  (p)  L.  of  Nat  and  N.  1, 8,  a  S. 

(q)  Biitton,  c.  10.    Mirr.  o.  4,  $  16.  (r)  1  Hal.  P.  0.  64.  (•)  2>e  c#.  2.  S,  e.  S. 

(2)  ProT.  Ti.  SO.  (tt)  1  HaL  P.  O.  44.  (o)  Book  1,  ch.  7,  page  214. 

(7)  See  State  v.  Roane,  2  Dev..  58;  Tate  v.  State,  5  Blackf.,  78. 
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CHAPTER  III. 

a 

OF  PRINCIPALS  AND  ACCESSORIES. 

It  having  been  sbo^vn  in  the  preceding  chapter  what  persons  are,  or  are  not, 
upon  account  of  their  sitaation  and  circumstances,  capable  of  committing 
crimes,  we  are  next  to  make  a  few  remarks  on  the  different  degrees  of  guilt 
among  persons  that  are  capable  of  offending,  viz.:  as  principaly  and  as  accu- 

L  A  man  maj  be  principal  in  an  offence  in  two  degrees.  A  principal,  in 
the  first  degree,  is  he  that  is  the  actor,  or  absolute  perpetrator,  of  the  crime; 
and,  in  the  second  degree,  he  who  is  present,  aiding  and  abetting  the  fact  to 
be  done,  (a)  Which  presence  need  not  always  be  an  actual  immediate  stand- 
ing by,  within  sight  or  hearing  of  the  fact;  but  there  may  be  also  a  construc- 
tive presence,  as  when  one  commits  a  robbery  or  murder,  and  another  keeps 
watch  or  guard  at  some  convenient  distance,  lb)  (1)  And  this  rule  hath  also 
other  exceptions:  for,  in  case  of  murder  by  poisoning,  a  man  may  be  a  princi- 
pal felon  hj  preparing  and  laying  the  poison,  or  persuading  another  to  drink 
It  (c)  who  IS  Ignorant  of  its  poisonous  quality,  {d)  or  giving  it  to  him  for  that 
purpose;  and  yet  not  administer  it  himself,  nor  be  present  when  the  very  deed 
of  poisoning  is  committed. (0)  And  the  same  reasoning  will  hold,  with  regard 
to  other  murders  committed  in  the  absence  *of  the  murderer,  by  means  r4tQir-i 
which  he  had  prepared  beforehand,  and  which  probably  could  not  fail  ^      ^ 

(a)  1  HaL  p.  a  6IS.         (6)  Fbster,  8Ba  (o)KeL(nL  \d)FV»tar.Sia  (•)tliiatl8& 

(1)  To  be  a  principal  in  the  first  degree,  it  is  not  necessarv  that  one  should  be  actually 
present  at  the  commissioQ  of  the  injury;  as  if  one  lay  poison  for  another  and  the  latter  takes 
It.  See  Rex  v.  Harley,  4  C.  &  P.,  869.  If  several  combine  to  forge  an  instrument,  each 
doing  a  separate  part,  and  they  are  not  together  when  the  instrument  is  completed,  all  are 
^ilty  as  principals.  See  Rex  v.  Bingley,  R.  &  R,  446.  So,  a  person  may  be  a  principal 
if  bo  acts  by  means  of  an  insane  or  innocent  person  or  an  inanimate  substance.  See  Com- 
monwealth ▼.  Uill.  11  Mass.,  136;  Adams  v.  People.  1  V.  Y.,  178;  3.  C,  45  Am.  Dea.  468; 
Re^.  V.  Michael,  9  C.  «&  P.,  856;  R  v.  Mazeau,  9  G.  &  P.,  676;  Reg.  v.  Clifford,  2  C.  &  K., 
203. 

If  the  instrument  so  used  is  aware  of  his  act,  he  is  a  principal  in  the  first  degree,  and  his 
employer,  if  present  at  the  time  of  the  commission  of  tlie  offense,  is  principal  in  the  second 
degree;  if  al)8ent.  an  accessory  before  the  fact.  See  Rex  v.  Stewart,  R.  &  R,  863;  Fost, 
849.  As  to  criminal  rmbility  of  a  master  for  the  acts  of  his  servant  in  his  business,  see 
Com.  V.  Nichols.  10  Alet.,  259;  S.  C,  43  Am.  Dec.,  433.  Mere  presence  at  tlio  commis- 
sion of  a  felony,  if  one  talies  no  part  in  it  and  does  not  act  in  concert  with  the  felons,  does 
not  make  one  a  principal  in  the  second  degree.  See  Connaugbty  v.  State,  1  Wis.,  159; 
Pluinmor  y.  Commonwealth.  1  Bush,  76;  People  v.  Ah  Ping,  27  Cal.,  489;  State  v.  Malov, 
44  la.,  104. 

To  convict  a  pcr>on  as  principal  in  the  second  degree,  it  is  not  necessaiv  to  show  actnal 
assistance.  It  is  enough  if  one  s  will  contributed  to  the  criminal  act,  andf  at  the  time  was 
in  position  to  render  assistance  to  the  perpetrator,  if  necessary.  Rex  v.  Owen,  1  Mood.  96; 
Commonwealth  v.  Knapp.  9  Pick..  496;  Thompson  v.  Commonwealth,  1  Mete.  (Ky.),  13; 
Rexv  Kelly,  H.  A  It.  420. 

Any  concerted  participation  in  a  general  felonious  plan,  provided  there  be  constructive 
presence,  is  enouirh  to  warrant  a  conviction  as  a  principal  in  the  second  degree.  See 
Kcx  V  Stan<ll)y.'R.  &  R.  305  ;  Rex  v.  Pat«ey,  T.  C.  «&  P..  282;  Rex  v.  Lockett,  Ibid,, 
800.  If  one  counsels  another  to  commit  suicide,  and  it  is  committed,  the  one  so  advising 
i.«  guilU  of  munU-r.  See  Commonwealth  v.  Bowen,  18  Mass.,  806.  So,  the  seconds  at  a 
duel,  if  death  ensue  are  held  as  principals  for  murder.  Reg.  v.  Young,  8  C.  &  P.,  644. 
In  some  states  the  distinction  between  a  principal  in  the  first  and  in  the  second  degree  is 
abolifehed  by  statute.  All  concerned  in  the  commission  of  the  offense,  and  idl  who  aid  or 
aliet  its  commission,  may  be  punished  as  principals. 

A  person  may  be  principal  in  a  crime  in  a  state  where,  at  the  time,  he  is  not.  if  he  is 
instigator  of  the  criminal  act  and  accomplishes  it  through  innocent  agents.  People  v. 
Adams,  8  Dcnio,  190;  S.  C,  45  Am.  Dec.  468. 
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of  their  misohievous  effect.  As  by  laying  a  trap  or  pitfall  for  another,  where- 
by he  is  killed:  letting  out  a  wild  beast,  with  an  intent  to  do  mischief,  or  in- 
citing a  madman  to  commit  murder,  so  that  death  thereupon  ensues;  in  every 
of  these  cases  the  party  offendine  is  guilty  of  murder  as  a  prinoipi^  in  the  first  ^ 

degree.  For  he  cannot  be  called  an  accessory;  that  necessarily  pre-supposing 
A  principal;  and  the  poison,  the  pitfall,  the  beast,  or  the  madman,  cannot  be 
held  principals,  being  only  the  instruments  of  death.  As  therefore  he  must  be 
certamly  guilty  either  as  principal  or  accessory,  and  cannot  be  so  as  accessory, 
it  follows  that  he  must  be  guilty  as  principal,  and,  if  principal,  then  in  the  first 
degree;  for  there  is  no  other  criminal,  much  less  a  superior  in  the  guilt,  whom 
he  could  aid,  abet,  or  assist.  (/) 

II.  An  accessory  is  he  who  is  not  the  chief  actor  in  the  offence,  nor  present 
at  its  performance,  but  in  some  way  concerned  therein,  either  before  or  aJUr 
the  fact  committed.  In  considering  the  nature  of  which  degree  of  guilt,  we 
will,  first,  examine  what  offences  admit  of  accessories,  and  what  not:  secondly, 
who  may  be  an  accessory,  before  the  fact:  thirdly,  who  maybe  an  accessory 
after  it:  and,  lastly,  how  accessories,  considered  merely  as  sueh,  and  distinct 
from  principals,  are  to  be  treated.  \ 

1.  And,  first,  as  to  what  offences  admit  of  accessories,  and  what  not.  In 
high  treason  there  are  no  accessories,  but  all  are  principals:  the  same  acts,  that 
make  a  man  accessory  in  felony,  making  him  a  principal  in  high  treason,  upon 
account  of  the  heinousness  of  the  crime.  (^)  jBesides  it  is  to  be  considered, 
that  the  bare  intent  to  commit  treason  is  many  times  actual  treason:  as  imag- 
ining the  death  of  the  king,  or  conspiring  to  take  away  his  crown.  And,  as  no 
on6  can  advise  and  abet  such  a  crime  without  an  intention  to  have  it  done, 
r*36l  ^^^^  ^^°  ^^  ^^  accessories  before  the  fact;  since  the  *very  advice  and 
*-  -*  abetment  amount  to  principal  treason.  But  this  will  not  hold  in  the 
inferior  species  of  high  treason,  which  do  not  amount  to  the  legal  idea  of  com- 
passing the  death  of  the  king,  queen,  or  prince.  For  in  those  no  advice  to 
commit  them,  unless  the  thing  be  actually  performed,  will  make  a  man  a  prin- 
cipal traitor,  {h)  In  petit  treason,  murder  and  felonies,  with  or  without  benefit 
or  clergy,  there  may  be  accessories:  except  only  in  those  offences  which  by 
judgment  of  law  are  sudden  and  unpremeditated,  as  manslaughter  and  the 
ike;  which  therefore  cannot  have  any  accessories  before  the  fact.(e)     So,  too, 

in  petit  larceny,  and  in  all  crimes  under  the  degree  of  felony,  there  are  no 
accessories  either  before  or  after  the  fact;  but  all  persons  concerned  therein,  if 
guilty  at  all,  are  principals; (A:)  the  same  rule  holding  with  regard  to  the  highest 
and  lowest  offences,  though  upon  different  reasons.  In  treason  all  are  princi- 
pals, propter  odium  delicti;  in  trespass  all  are  principals,  because  the  law,  qum 
de  minimis  non  curat,  does  not  descend  to  distinguish  the  different  shades  of 
guilt  in  petty  misdemeanors.  It  is  a  maxim,  that  acceseorius  sequitur  naturam 
8ui  principalis;  {l^  and  therefore  an  accessorv  cannot  be  guilty  of  a  higher 
crime  than  his  principal;  being  only  punishea  as  a  partaker  of  his  guilt.  So 
that  if  a  servant  instigates  a  stranger  to  kill  his  master,  this  being  murder  in 
the  stranger  as  principal,  of  course  the  servant  is  accessory  only  to  the  crime 
of  murder;  though,  had  he  been  present  and  assisting,  he  would  have  been 
guilty  as  principal  of  petit  treason,  and  the  stranger  of  murder.(m) 

2.  As  to  the  second  point,  who  may  be  an  accessory  before  the  fact;  Sir 
Matthew  Hale  (n)  defines  him  to  be  one  who  being  absent  at  the  time  of  the 

crime  committed,  doth  yet  procure,  counsel,  or  command  another  to  commit  a  fl^ 

crime.  Herein  absence  is  necessary  to  make  him  an  accessory:  for  if  such  pro- 
curer, or  the  like,  be  present,  he  is  guilty  of  the  crime  as  principal.  If  A  tnen 
r*371  ^^^^^^'^  ^  ^  ^^^  another,  and  *B  does  it  in  the  absence  of  A,  now  B  is 
^  -I  principal  and  A  is  accessory  in  the  murder.  And  thb  holds,  even 
though  the  party  killed  be  not  in  rerum  natura  at  the  time  of  the  advice 

(/)  1  HaL  p.  0.  «17.    SHsw.  P.  aaiS.  (^)  S  Inst.  188.    1  HaL  P.  0. 61S.  (M  Foster.  84S.  "^ 

0  1  Hal.  P.  a  615.  (A;)  Ibid,  618.  (Z)  8  Inst.  189.  (m)  8  Hawk.  P.  a  816. 

n)  1  HaL  P.  0.616. 
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given.  As  if  A^  the  reputed  father,  advises  B,  the  mother  of  a  bastard  child, 
nnborOy  to  strangle  it  when  born,  and  she  does  so;  A  is  accessory  to  this  mur- 
der, (o)  And  it  is  also  settled,  (p)  that  whoever  procureth  a  felony  to  be 
committed,  though  it  be  by  the  intervention  of  a  third  person,  is  an  accessory 
before  the  fact.  It  is  likewise  a  rule,  that  he  who  in  any  wise  commands  or 
counsels  another  to  commit  an  unlawful  act,  is  accessory  to  all  that  ensues 
upon  that  unlawful  act;  but  is  not  accessory  to  any  act  distinct  from  the 
other.  As  if  A  commands  B  to  beat  C,  and  B  beats  him  so  that  he  dies:  B  is 
guilty  of  murder  as  principal,  and  A  as  accessory.  (2)  But  if  A  commands  B 
to  burn  C's  house;  and  he,  in  so  doing,  commit  a  robbery;  now  A,  though 
accessory  to  the  burning,  is  not  accessory  to  the  robbery,  for  that  ia  a  thine 
of  a  distinct  and  unconsequential  nature,  (q)  (3)  But  if  the  felony  committed 
be  the  same  in  substance  with  that  which  is  commanded,  and  only  varying  in 
some  circumstantial  matters;  as  if,  upon  &  command  to  poison  Titius,  he  is 
stabbed  or  shot,  and  dies:  the  commander  is  still  accessory  to  the  murder;  for 
the  substance  of  the  thing  commanded  was  the  death  of  Titius,  and  the  man- 
ner of  its  execution  is  a  mere  collateral  circumstance,  (r) 

3.  An  accessory  q/ter  the  fact  may  be,  where  a  person,  knowing  a  felony  to 
have  been  committed,  receives,  relieves,  comforts,  or  assists  the  felon,  {s) 
Therefore,  to  make  an  accessory  ex  post  facto^  it  is  in  the  first  place  requ/isite 
that  he  knows  of  the  felony  committed,  (t)  (4)  In  the  next  place  he  must  rf> 
ceive,  relieve,  comfort,  or  assist  him.  And  generally,  any  assistance  whatever, 
given  to  a  felon,  to  hinder  his  being  apprehended,  tried,  or  suffering  punish- 
'ment,  makes  the  adsistor  an  accessory.  As  furnishing  him  with  a  horse  to 
•escape  his  ^pursuers,  money  or  victuals  to  support  him,  a  house  or  other  r*q<^-i 
shelter  to  conceal  him,  or  open  force  and  violence  to  rescue  or  protect  ^  ^ 
him.  (u)  So  likewise  to  convey  instruments  to  a  felon  to  enable  him  to  break 
gaol,  or  to  bribe  the  gaoler  to  let  him  escape,  makes  a  man  an  accessory  to  the 
felony.  But  to  relieve  a  felon  in  gaol  with  clothes  or  other  necessaries,  is  no 
offence;  for  the  crime  imputable  to  this  species  of  accessory  is  the  hinderance 
of  public  justice,  by  assisting  the  felon  to  escape  the  vengeance  of  the  law.  (y) 
To  buy  or  receive  stolen  goods,  knowing  them  to  be  stolen,  falls  under  none  of 
these  descriptions;  it  was  therefore  at  common  law  a  mere  misdemeanor,  and 
made  not  the  receiver  accessory  to  the  theft,  because  he  received  the  goods 
only,  and  not  the  felon:  (w)  but  now  by  the  statutes  5  Ann.  c.  31,  and  4  Geo.  I, 
c.  11,  all  such  receivers  are  made  accessories  (where  the  principal  felony  admits 
of  accessories),  (:i;)  and  may  be  transported  for  fourteen  years;  and,  in  the 
case  of  receiving  linen  goods  stolen  from  the  bleaching-grounds,  are  by  statute 
18  Oeo.  II,  c.  27,  declared  felons  without  benefit  of  clergy.  (5)     In  France  such 

(o)DTer,  186.  (p)  Foster,  1S5.  (o)  1  Hid.  P.  a  617. 

(r)  8  Hawk.  P.  C.  816.  (<)  1  Hal.  P.  C.  618.  (0  S  Hawk.  P.  a  319. 

(«)  Ibid,  817,  8ia  (v)  1  Hal.  P.  C.  620,  621.  (w)  I  bid.  630.  (x)  Foster,  7S. 

(3)  It  is  no  excuse  for  the  party  beating  in  such  a  case,  that  the  command  was  by  a  mas- 
ter to  his  servant,  by  a  parent  to  his  child,  or  by  any  other  person  occupying  a  position  of 
authority;  if  the  beating  was  unwarranted  by  law,  both  are  criminally  responsible. 
Commonwealth  v.  Drew.  3  Gush.,  279;  Hays  v.  State,  18  Mo.,  246;  State  v.  Bell.  5  Port. 
365;  Mitchell  v.  Harmony,  13  How.,  115;  State  ▼.  Bugbce,  22  Vt.,  32;  Curtis  y.  Knoz,  2 
Denio,  841. 

(3)  See  Regina  ▼.  Taunton,  9  C.  and  P.,  809.  Where  the  offense  committed  is  not  the 
precise  one  planned  and  advised.  Mr.  Justice  Foster  says  the  proper  criterion  to  determine 
whether  the  adviser  is  inyolved  in  the  legal  ^uilt  or  not,  is,  "  Did  the  principal  commit  the 
offense  he  stands  charged  with  under  the  influence  of  the  flagitious  advice;  and  was  the 
event,  in  the  ordinary  course  of  things,  a  probable  consequence  of  that  felony?  or  did  he, 
following  the  suggestions  of  his  own  wicked  heart,  willfully  and  knowingly  commit  a  felony 
of  another  kindP    Fost .  872. 

As  to  accessories  in  general,  see  1  Bish.  Or.  L.,  7th  edL.  ch.  47  and  48;  1  Arch.  Cr.  L..  ch. 
1;  1  Russ.  on  Cr.,  ch.  2. 

(4)  See  1  Hale,  P.  C.  823.  622;  Whart.  Cr.  L.  g  146;  1  BUh.  Cr.  L.,  7th  ed.,  §§  692.  698. 

(5)  These  statutory  provisions  are  repealed,  ana  the  death  penalty  abolished.   The  offensa 
is  now  punished  under  statue  24  and  25  Vic.  c.  96. 
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reoeivera  are  punished  with  death:  and  the  Gothic  constitutions  distingaished 
also  three  sorts  of  thieves,  ''  unum  qui  consilium  daret^  aUerutn  qui  eontreetO' 
reif  tertium  qui  receptaret  et  occulereC;  pari  posruB  singulos  obnaxiosJ*  (y) 

The  felony  must  be  complete  at  the  time  of  the  assistance  given;  else  it 
makes  not  the  assistant  an  accessory.  As  if  one  wounds  another  mortally, 
and  after  the  wound  given,  but  before  death  ensues,  a  person  assists  or  receives 
the  delinquent:  this  does  not  make  him  accessory  to  the  homicide;  for,  till 
death  ensues,  there  is  no  felony  committed,  {z)  But  so  strict  is  the  law  where 
a  felony  is  actually  complete,  in  order  to  do  effectual  justice,  that  the  nearest 
relations  are  not  suffered  to  aid  or  receive  one  another.  (6)  If  the  parent  as* 
sists  his  child,  or  the  child  his  parent,  if  the  brother  receives  the  brother,  the 
master  his  servant,  or  the  servant  his  master,  or  even  if  the  husband  relieves 
1-41301  his  wife,  who  have  any  of  them  committed  a  *felony,  the  receivers  be- 
^  ■■  come  accessories  ex  post  f ado.  (a)  But  a  feme-covert  cannot  become  an 
accessory  by  the  receipt  and  concealment  of  her  husband;  for  she  is  presumed 
to  act  under  his  coercion,  and  therefore  she  is  not  bound,  neither  ought  she,  to 
discover  her  lord.  (6) 

4.  The  last  point  of  inquiry  is,  how  accessories  are  to  be  treated,  considered 
distinct  from  principals.  And  the  general  rule  of  the  ancient  law  (borrowed 
from  the  GK>thic  constitutions),  (e)  is  this,  that  accessories  shall  suffer  the  same 
punishment  as  their  principals:  if  one  be  liable  to  death,  the  other  is  also 
liable:  {d)  as,  by  the  laws  of  Athens,  delinquents  and  their  abettors  were  to  re- 
ceive the  same  punishment,  (e)  Why,  then,  it  may  be  asked,  are  such  elaborate 
distinctions  made  between  accessories  and  principals,  if  both  are  to  suffer  the 
same  punishment?  For  these  reasons:  1.  To  distinguish  the  nature  and 
denommation  of  crimes,  that  the  accused  may  know  how  to  defend  himself, 
when  indicted;  the  commission  of  an  actual  robbery  being  quite  a  different 
accusation  from  that  of  harboring  the  robber.  2.  iBecause,  though  by  the 
ancient  common  law  the  rule  is  as  oefore  laid  down,  that  both  shall  be  pun- 
ished alike,  yet  now  by  the  statutes  relating  to  the  benefit  of  clergy  a  dis- 
tinction is  made  between  them;  accessories  after  the  fact  being  still  allowed 
the  benefit  of  clergy  in  all  cases,  except  horse-stealing  (/)  and  stealing  of 
linen  from  bleach ing-grounds:  (jg)  which  is  denied  to  the  principals  and  acces- 
sories before  the  fact,  in  many  cases,  as,  among  others,  in  petit  treason,  murder, 
robbery,  and  willful  burning.  (A)  And  perhaps  if  a  distinction  were  con- 
stantly to  be  made  between  the  punishment  of  principals  nnd  accessories,  even 
before  the  fact,  the  latter  to  be  treated  with  a  little  less  severity  than  the 
former,  il  might  prevent  the  perpetration  of  many  crimes,  by  increasing  the 
difficulty  of  finding  a  person  to  execute  the  deed  itself;  as  his  danger  would 
r*40l  ^  greater  ^than  that  of  his  accomplices,  by  reason  of  the  difference  of 
■-  J  his  punishment.  (»)  3.  Because  formerly  no  man  could  be  tried  as  ac- 
cessory till  after  the  principal  was  convicted,  or  at  least  he  must  have  been 
tried  at  the  same  time  with  nim:  though  that  law  is  now  much  altered,  as  will 
be  shown  more  fully  in  its  proper  place.  4.  Because,  though  a  man  be  indicted 
as  aocessorv  and  acquitted,  he  may  afterwards  be  indicted  as  principal:  for  an 
acquittal  01  receiving  or  counselling  a  felon  is  no  acquittal  of  the  felony  itself; 
but  it  is  matter  of  some  doubt,  whether,  if  a  man  be  acquitted  as  principal,  he 
can  be  afterwards  indicted  as  accessory  before  the  fact;  since  those  offences  are 
frequently  very  nearly  allied,  and  therefore  an  acquittal  of  the  guilt  of  one 
may  be  an  acquittal  of  the  other  also.  (A;)  (7)    But  it  is  clearly  held,  that  one 

Stiernhook,  dejurt,  Ooth,  1. 8,  a  6w  (§)  S  Hawk,  P.  a  8S0. 

8  Inft.  106.    8 Hawk  P.  asso.  (^)  1  HaL  P.  a  SU.  («)  See  Stternhook,  (bid. 

SlnstlSS.  (e)Pott  Antlq.  b.  1,  o.  M. 

Stat  81  Etfs.  o.  IS.  ig)  Stat.  18  Geo.  n,  o.  97.  (It)  1  HaL  P.  a  61ft.  (0  Beooar.  a  ST. 

k)  1  H«l- P- C.  085,  828.    8  Hawk.  P.  C.  878.    Potter,  881. 


(0)  This  has  been  changed  by  statute  in  some  states  so  that  near  relatives  may  aid  each 
other  in  such  cases  without  becoming  accessories  after  the  fact. 
(7)  This  is  disputed  by  Hawkins  and  Foster.    Hawkins,  b.  2,  c.  85,  §  1;  Foster,  861. 
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aoquitted  as  a  principal  may  be  indicted  as  an  accessory  a^fUr  the  fact;  since 


be  highly  necessary;  though  the  punishment  is  still  much  the  same  with 
regard  to  principals,  and  such  accessories  as  offend  b^'ore  the  fact  is  commit- 
ted. (8) 


CHAPTER  IV. 

OP  OFFENCES  AGAINST  GOD  AND  RELIGION. 

In  the  present  chapter  we  are  to  enter  upon  the  detail  of  the  several  species 
of  crimes  and  misdemeanors,  with  the  punishments  annexed  to  each  by  the 
laws  of  England.  It  was  observed  in  the  beginning  of  this  book,  (a)  that 
crimes  and  misdemeanors  are  a  breach  and  violation  of  the  public  rignts  and 
duties  owing  to  the  whole  community,  considered  as  a  community,  in  its  social 
Aggi^egate  capacity.  And  in  the  very  entrance  of  these  Commentaries  {b)  it 
was  shown  that  human  laws  can  have  no  concern  with  any  but  social  and  rela- 
tive duties,  being  intended  only  to  regulate  the  conduct  ox  man,  considered  un- 
der various  relations,  as  a  member  of  civil  society.  All  crimes  ought  therefore 
to  be  estimated  merely  according  to  the  mischiefs  which  they  produce  in  civil 
society;  (c)  and  of  consequence  private  vices  or  breach  of  mere  absolute  duties, 
which  man  is  bound  to  perform  considered  only  as  an  individual,  are  not,  can- 
not be,  the  object  of  any  municipal  law,  any  farther  than  as  by  their  evil  ex- 
ample, or  other  pernicious  effects,  they  may  prejudice  the  community,  and 
thereby  become  a  species  of  public  crimes.  Thus  the  vice  of  drunkenness,  if 
committed  privately  and  alone,  is  beyond  the  knowledge,  and  of  course  bevond 
the  reach  of  human  tribunals:  but  if  committed  publicly,  in  the  face  of  the 
world,  its  evil  example  makes  it  liable  to  temporal  censures.  The  vice  of  ly- 
ing, which  consists  (abstractedly  taken)  in  a  criminal  violation  of  truth,  and 
therefore  in  any  *shape  is  derogatory  from  sound  morality,  is  not  how-  r«  ^  oi 
ever  taken  notice  of  by  our  law,  unless  it  carries  with  it  some  public  in-  ^  J 
eonvenience,  as  spreading  false  news;  or  some  social  injury,  as  slander  and  ma- 
licious prosecution,  for  which  a  private  recompense  is  given.  And  yet  drunk- 
enness and  malevolent  lying  are,  inforo  consderUicSy  as  thoroughly  criminal 
when  they  are  not,  as  when  thev  are,  attended  with  public  inconvenience.  The 
•nly  difference  is,  that  both  public  and  private  vices  are  subject  to  the  venge- 

(a)  Bee  page  5.  (6)  Bee  book  I,  pages  1S8, 191         (e)  Beeear.  c.  S. 

(8)  By  statute  24  and  25  Yic.,  c.  94,  an  accessory  before  the  fact  to  a  felony  may  be 
Jndictea,  tried,  and  punished  as  if  he  were  a  principal  felon;  and,  by  section  2,  whoever 
shall  counsel,  procure  or  command  any  other  person  to  conmiit  a  felony,  shall  be  guilty  of 
felony,  and  may  be  punished  either  as  accessory  before  the  fact,  or  for  a  substantive  felony, 
and  whether  the  principal  felon  is  previously  convicted,  or  is  amenable  to  justice  or  not 
And,  by  section  8,  accessories  after  the  fact  to  a  felony  may  be  indicted  and  convicted  of 
a  substantive  felony,  whether  the  principal  felon  shall  or  shall  not  be  previously  convicted, 
or  amenable  to  justice  or  not. 

In  a  number  of  the  United  States  there  are  similar  modifications  of  the  common  law 
relating  to  this  subject  For  the  rule,  in  the  absence  of  such  statutes,  see  Stoops  v.  Com- 
monwealth, 7  S.  &  R,  401;  Commonwealth  v.  Knapp,  10  Pick.,  477;  State  v.  Duncan,  6 
Ired.,  98;  Holmes  v.  Commonwealth,  25  Penn.  St,  221. 

As  to  charging  accessories  with  a  substantive  felony,  under  statutes  permitting  thai 
course,  see  State  v.  Weston,  9  Conn.,  537;  Noland  v.  State,  19  Ohio,  131;  Shannon  % 
Peonle,  5  Mich.,  71. 
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ance  of  eternal  justice;  and  public  vices  are  besides  liable  to  the  temporal  pun- 
ishments of  human  tribunals. 

On  the  other  hand,  there  are  some  misdemeanors  which  are  punished  by  the 
municipal  law,  that  have  in  themselves  nothing  criminal,  but  are  made  unlaw- 
ful  by  the  positive  constitutions  of  the  state  for  public  convenience;  such  as 
poaching,  exportation  of  wool,  and  the  like.  These  are  naturally  no  offences 
at  all;  but  their  whole  criminality  consists  in  the  disobedience  to  the  supreme 
power,  which  has  an  undoubted  right,  for  the  well-being  and  peace  of  the  com- 
munity, to  make  some  things  unlawful  which  were  in  themselves  indifferent. 
Upon  the  whole,  therefore,  though  part  of  the  offences  to  be  enumerated  in  the 
f  ollomng  sheets  are  offences  against  the  revealed  law  of  God,  others  against  the 
law  of  nature,  and  some  are  offences  against  neither;  yet,  in  a  treatise  of  muni- 
cipal law,  we  must  consider  them  all  as  deriving  their  particular  guilt,  here 
punishable,  from  the  law  of  man. 

Having  premised  this  caution,  I  shall  next  proceed  to  distribute  the  several 
offences,  which  are  either  directly  or  by  consequence  injurious  to  civil  society, 
and  therefore  punishable  by  the  laws  of  England,  under  the  following  genera] 
heads:  first,  those  which  are  more  immediately  injurious  to  God  and  his  holy 
religion;  secondly,  such  as  violate  and  transgress  the  law  of  nations;  thirdly, 
such  as  more  especially  affect  the  soverign  executive  power  of  the  state,  or  the 
r*4')1  ^^°^  ^"^  ^^^  government;  fourthly,  such  as  more  directly  ^infringe  the 
*-  ^  rights  of  the  public  or  commonwealth;  and  lastly,  such  as  derogate  from 
those  rights  and  duties  which  are  owing  to  particular  individuals,  and  in  the 
preservation  and  vindication  of  which  the  community  is  deeply  interested. 

First,  then,  of  such  crimes  and  misdemeanors  as  more  immediately  offend 
Almighty  God,  by  openly  transgressing  the  precepts  of  religion,  either  natural 
or  revealed:  and  meaiately,  by  their  bad  example  and  consequence,  the  law  of 
society  also:  which  constitutes  that  guilt  in  the  action  which  human  tribunals 
are  to  censure. 

L  Of  this  species  the  first  is  that  of  apostasy,  or  a  total  renunciation  of 
Christianity,  by  embracing  either  a  false  religion,  or  no  religion  at  all.  This 
offence  can  only  take  place  in  such  as  have  once  professed  the  true  religion. 
The  perversion  of  a  Christian  to  Judaism,  paganism,  or  other  false  religion,  was 
punished  by  the  emperors  Constantius  and  Julian  with  confiscation  of  goods; 
(J)  to  which  the  emperors  Theodosius  and  Valentinian  added  capital  punish- 
ment, in  case  the  apostate  endeavoured  to  pervert  others  to  the  same  inquity: 
{e)  a  punishment  too  severe  for  any  temporal  laws  to  inflict  upon  any  spiritual 
offence;  and  yet  the  zeal  of  our  ancestors  imported  it  into  this  country;  for  we 
find  by  Bracton  (/)  that  in  his  time  apostates  were  to  be  burnt  to  death. 
Doubtless  the  preservation  of  Christianity,  as  a  national  religion,  is,  abstracted 
from  its  own  intrinsic  truth,  of  the  utmost  consequence  to  the  civil  state:  which 
a  single  instance  will  sufiiciently  demonstrate.  The  belief  of  a  future  state  of 
rewards  and  punishments,  the  entertaining  just  ideas  of  the  moral  attributes  of 
the  Supreme  Being,  and  a  firm  persuasion  that  he  superintends  and  will  finally 
compensate  every  action  in  human  life  (  all  which  are  clearly  revealed  in  the 
doctrines,  and  forcibly  inculcated  by  the  precepts,  of  our  Saviour  Christ),  these 
are  the  grand  foundation  of  all  judical  oaths;  which  call  God  to  witness  the 
truth  of  those  facts,  which  perhaps  may  be  only  known  to  him  and  the  party 
r*44l  ^**®8ting:  all  moral  evidence,  *therefore,  all  confidence  in  human  vera- 
^  -I  city,  must  be  weakened  by  apostasy,  and  overthrown  by  total  infidelity. 
iff)  Wherefore  all  affronts  to  Christianity,  or  endeavours  to  depreciate  its  effi- 
cacy, in  those  who  have  once  professed  it,  are  highly  deserving  of  censure. 
But  yet  the  loss  of  life  is  a  heavier  penalty  than  the  offence,  tsiken  in  a  civil 

(d)  Cod.  1,  7. 1.  («)  Ibid.  ft.  (/)  I  8,  c  9. 

(a)  Utile*  eue  opinioneg  has,  quia  negate  cum  mtelUgatt  quam  mtUta /Irmentur  Jurejurando;  quantm 
$afuti»  iint  fcBderum  religionea ;  quam  multos  dloini  BupplMi  metuM  a  §ceUr9  revocarit :  quamoiu 
tanctasUtocietas  cioium  inter  ipaoa,  Uiie  imtnortalibvu  interpotitie  turn  Judioi^ue,  turn  teetibue  /  Oia, 
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light,  deserves:  and,  taken  in  a  spiritual  light,  our  laws  have  no  jurisdiction 
over  it.  This  punishment  therefore  has  long  ago  become  obsolete;  and  the  of- 
fence of  apostasy  was  for  along  time  the  object  only  of  the  ecclesiastical  courts, 
which  corrected  the  offender  pro  salute  animcB,  But  about  the  close  of  the 
last  century,  the  civil  liberties  to  which  we  were  then  restored  being  used  as  a 
cloak  of  maliciousness,  and  the  most  horrid  doctrines  subversive  of  all  religion 
being  publicly  avowed  both  in  discourse  and  writings,  it  was  thought  necessary 
again  for  the  civil  power  to  interpose,  by  not  admitting  those  miscreants  (h)  to 
the  privileges  of  society,  who  maintained  such  principles  as  destroyed  all  moral 
obligation.  To  this  end  it  was  enacted  by  statute  9  and  10  Wm.  Ill,  c.  32, 
that  if  any  person  educated  in,  or  having  made  profession  of,  the  Christian  re- 
ligion, shall,  by  writing,  printing,  teaching,  or  advised  speaking,  deny  the 
Christian  religion  to  be  true,  or  the  holy  scriptures  to  be  of  divine  authority, 
he  shall  upon  the  first  offence,  be  rendered  incapable  to  hold  any  office  or  place 
of  trust;  and  for  the  second,  be  rendered  incapable  of  bringing  any  action,  be- 
ing guardian,  executor,  legatee,  or  purchaser  of  lands,  and  shall  suffer  three 
years'  imprisonment  without  bail.  To  give  room,  however,  for  repentance, 
if,  within  four  months  after  the  first  conviction,  the  delinquent  will  in  open 
court  publicly  renounce  his  error,  he  is  discharged  for  that  once  from  all  dis- 
abilities. 

IL  A  second  offence  is  that  of  heresy/,  which  consists  not  in  a  total  denial  of 
Christianity,  but  of  some  of  its  essential  ^doctrines,  publicly  and  ob-  r  i» . .-. 
stinately  avowed;  being  defined  by  Sir  Matthew  Hale,  "$enterUia  rerum  *■  ^ 
divinarum  humano  sensu  excogitatay  palam  docta  et  pertinaciter  defensa.^*  (i) 
And  here  it  must  also  be  acknowledged  that  particular  modes  of  belief  or  un- 
belief, not  tending  to  overturn  Christianity  itself,  or  to  sap  the  foundations  of 
moralitv,  are  by  no  means  the  object  of  coercion  by  the  civil  magistrate. 
What  doctrine  shall  therefore  be  adjudged  heresy  was  left  by  our  old  consti- 
tution to  the  determination  of  the  ecclesiastical  judge;  who  had  herein  a  most 
arbitrarv  latitude  allowed  him.  For  the  general  definition  of  an  heretic  given 
by  Lyndewode,  (k)  extends  to  the  smallest  deviation  from  the  doctrines  of  holy 
church:  "  haereiicua  est  qui  dubitat  de  fide  eat/iolicc^  et  qui  negligit  servare  ea^ 

SUB  Hotnana  eeelesia  etatuit,  aeu  eervare  decreverat.*^  Or,  as  the  statute  2 
en.  IV,  c.  15,  expresses  it  in  English,  ''teachers  of  erroneous  opinions,  con- 
trary to  the  faith  and  blessed  determinations  of  the  holy  church.''  Very  con- 
trary this  to  the  usage  of  the  first  general  councils,  which  defined  all  heretical 
doctrines  with  the  utmost  precision  and  exactness.  And  what  ought  to  have 
alleviated  the  punishment,  the  uncertainty  of  the  crime,  seems  to  have  en- 
hanced it  in  those  days  of  blind  zeal  and  pious  cruelty.  It  is  true  that  the 
sanctimonious  hypocrisy  of  the  canonists  went  at  first  no  farther  than  enjoin- 
ing penance,  excommunication,  and  ecclesiastical  deprivation  for  heresy;  though 
afterwards  they  proceeded  boldly  to  imprisonment  by  the  ordinary,  and  con- 
fiscation of  goods  in  pios  usua.  But  in  the  mean  time  they  had  prevailed 
upon  the  weakness  of  bigoted  princes  to  make  the  civil  power  subservient  to 
their  purposes,  by  makme  heresy  not  only  a  temporal,  but  even  a  capital 
offence:  the  Romish  ecclesiastics  determining,  without  appeal,  whatever  they 
pleased  to  be  heresy,  and  shifting  off  to  the  secular  arm  the  odium  and  drudg- 
ery of  executions;  with  which  £ey  themselves  were  too  tender  and  delicate 
to  intermeddle.  Nay,  they  pretended  to  intercede  and  pray,  on  behalf  of  the 
convicted  heretic,  ut  eitra  mortis  periculum  sententia  circa  sum  moderatur:  {I) 
well  ^knowing  at  the  same  time  that  they  were  delivering  the  unhappy  p  ^.^-^ 
victim  to  certain  death.  Hence  the  capital  punishments  inflicted  on  '>  J 
the  ancient  Donatists  and  Manich»ans  by  the  emperors  Theodosius  and  Jus- 
tinian; {n£)  hence  also  the  constitution  of  the  emperor  Frederic  mentioned  by 
Lyndewode,  (n)  adjudging  all  persons  without  distinction  to  be  burnt  with 

{h)  MescnwantM  in  our  anoient  law  books  is  the  name  of  unbelieTers.  (0  1  HaL  P.  C.  884. 

Ot)  Cap.  d€  hmreiieU,  (l)  DeerttaL  k  m,  1 40,  e,  tfT,  im)  Cod,  k  1,  Ut,  6.        {n)  e.  dehetretieU. 
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fire,  who  were  convicted  of  heresy  by  the  ecclesiastical  judge.  The  same 
emperor,  in  another  constitution,  (o)  ordained  that  if  any  temporal  lord,  when 
admonished  by  the  church,  should  neglect  to  clear  his  territories  of  heretics 
within  a  year,  it  should  be  lawful  for  good  catholics  to  seize  and  occupy  the 
lands,  and  utterly  to  exterminate  the  heretical  possessors.  And  upon  this  foun- 
dation was  built  that  arbitrary  power,  so  long  claimed  and  so  fatally  exerted 
by  the  pope,  of  disposing  even  of  the  kingdoms  of  refractory  princes  to  more 
dutiful  sons  of  the  church.  The  immediate  event  of  this  constitution  was 
something  singular,  and  may  serve  to  illustrate  at  once  the  gratitude  of  the 
holy  see,  and  the  just  punishment  of  the  royal  bigot:  for  upon  the  authority 
of  this  very  constitution,  the  pope  afterwards  expelled  this  very  emperor 
Frederic  from  his  kingdom  of  Sicily,  and  gave  it  to  Charles  of  Anjou.  (p) 

Christianity  being  thus  deformed  by  the  daemon  of  persecution  upon  the 
continent,  we  cannot  expect  that  our  own  island  should  be  entirely  free  from 
the  same  scourge.  And  therefore  we  find  among  our  ancient  precedents  {g)  a 
writ  de  hceretico  comburendo,  which  is  thought  by  some  to  be  as  ancient  as  the 
common  law  itself.  However,  it  appears  from  thence,  that  the  conviction  of 
heresy  by  the  common  law  was  not  in  any  petty  ecclesiastical  court,  but  before 
the  archbishop  himself,  in  a  provincial  synod;  and  that  the  delinqnent  was  de- 
livered over  to  the  king,  to  do  as  he  should  please  with  him:  so  that  the  crown 
had  a  control  over  the  spiritual  power,  and  might  pardon  the  convict  by  issu- 
ing no  process  against  him;  the  writ  de  hcBretico  comhurendo  being  not  a  writ 
r  t^.tj  ^  *of  course,  but  issuing  only  by  the  special  direction  of  the  king  in 
*-  ■»  council,  (r)  But  in  the  reign  of  Henry  the  Fourth,  when  the  eyes  of 
the  Christian  world  began  to  open,  and  the  seeds  of  the  protestant  religion 
(though  under  the  opprobrious  name  of  lollardy)  (b)  took  root  in  the  kingdom; 
the  clergy  taking  advantage  from  the  king's  dubious  title  to  demand  an  increase 
of  their  own  power,  obtained  an  act  of  parliament,  {t)  which  sharpened  the 
edge  of  persecution  to  its  utmost  keenness.  For,  by  that  statute,  the  diocesan 
alone,  without  the  intervention  of  a  synod,  might  convict  of  heretical  tenets: 
and  unless  the  convict  abjured  his  opinions,  or  if  after  abjuration  he  relapsed, 
the  sheriff  was  bound,  ex  officiOy  if  required  by  the  bishop,  to  commit  the  un- 
happy victim  to  the  flames,  without  waiting  for  the  consent  of  the  crown.  By 
the  statute  2  Hen.  Y,  c.  7,  lollardy  was  also  made  a  temporal  offence,  and  in- 
dictable in  the  king's  courts;  which  did  not  thereby  gain  an  exclusive,  but  only 
a  concurrent,  jurisdiction  with  the  bishop's  consistory. 

Afterwards,  when  the  final  reformation  of  religion  began  to  advance,  the 
po^er  of  the  ecclesiastics  was  somewhat  moderated:  for  though  what  heresy 
18,  vas  not  then  precisely  defined,  yet  we  were  told  in  some  points  what  it  is 
not;  the  statute  25  Hen.  Vin,  c.  14,  declaring  that  offences  against  the  see  of 
Home  are  not  heresy;  and  the  ordinary  bein^  thereby  restrained  from  proceed- 
ing in  any  case  upon  mere  suspicion;  that  is,  unless  the  party  be  accused  by 
two  credible  witnesses,  or  an  indictment  of  heresy  be  first  previously  found  in 
the  king's  courts  of  common  law.  And  yet  the  spirit  of  persecution  was  not 
then  abated,  but  only  diverted  into  a  lay  channel.  For  in  six  years  afterwards, 
by  statute  81  Hen.  VUI,  c.  14,  the  bloody  law  of  the  six  articles  was  made, 
I  «^o-|  which  established  the  six  most  contested  points  of  *popery,  transub- 
^  ^  Stan tiat ion,  communion  in  one  kind,  the  celibacy  of  the  clergy,  monastic 
rows,  the  sacrifice  of  the  mass,  and  auricular  confession;  which  points  were 
^*  determined  and  resolved  by  the  most  godly  study,  pain,  and  travail  of  his 
majesty:  for  which  his  most  numble  and  obedient  subjects,  the  lords  spiritual 
and  temporal,  and  the  commons  in  parliament  assembled,  did  not  only  render 
and  give  unto  his  highness  their  most  high  and  hearty  thanks,"  but  did  also 

(«iCiKil.fi.4.  (f)}Baldiia<n God.  1,8,4.  (({} F.  N.  B. 280.  (r)  1  Hal.  P.  0. 895. 

(I «  So  called  not  from  lolium  or  tares,  (an  etTxnoloffT  which  was  afterwards  dsTlaed  In  order  to  Jnsttfr 
the  wming  of  tbena.  Matth.  xUi.  80)  but  from  one  Walter  Lolhard,  a  Oerman  reformer,  ▲.  D.  1815.  Moo. 
Uq   Jist.  zxvL  18.    Spelm.  Glou.  871. 

(•  1 2  Hen.  IV,  c.  16. 

302 


Chap.  4.]         Offxnoes  against  Gtod  akd  Relioiok.  i8 

enaot  and  declare  all  oppngners  of  the  first  to  be  heretics,  and  to  be  bnmt 
with  fire;  and  of  the  five  last  to  be  felons,  and  to  suffer  death.  The  Shme 
Btatnte  established  a  new  and  mixed  jurisdiction  of  clergy  and  laity  for  the 
trial  and  conviction  of  heretics;  the  reiening  prince  being  then  equally  intent 
on  destroying  the  supremacy  of  the  bishops  of  Rome,  and  establishing  all 
other  their  corruptions  of  the  Christian  religion. 

I  shall  not  perplex  this  detail  with  the  various  repeals  and  revivals  of  these 
sanguinary  laws  in  the  two  succeedine  reigns;  but  shall  proceed  directly  to 
the  reign  of  Queen  Elisabeth;  when  the  reformation  was  finally  established 
with  temper  and  decency,  unsullied  with  party  rancour,  or  personal  caprice  and 
resentment.  By  statute  1  Eliz.,  c.  1,  all  former  statutes  relating  to  heresy  are 
repealed,  which  leaves  the  jurisdiction  of  heresy  as  it  stood  at  common  law; 
viz.,  as  to  the  infliction  of  common  censures,  in  the  ecclesiastical  courts;  and 
in  case  of  burning  the  heretic,  in  the  provincial  senate  only,  (ti)  Sir  Matthew 
Hale  is  indeed  of  a  different  opinion,  and  holds  that  such  power  resided  in  the 
diocesan  also,  though  he  agrees  that,  in  either  case,  the  writ  de  haretico  con*, 
burendo  was  not  demandable  of  common  right,  but  grantable  or  otherwise 
merely  at  the  king's  discretion,  {y)  But  the  principal  point  now  gained  was, 
that  by  this  statute  a  boundary  is  for  the  first  time  set  to  what  shall  be  ac- 
'Counted  heresy;  nothing  for  the  future  being  to  be  so  determined,  but  only 
such  tenetSy  which  have  been  heretofore  so  declared:  1.  By  the  words  of  the 
•canonical  scriptures;  2.  By  the  first  four  general  councils,  or  such  *other8  r* j  ^i 
as  have  only  used  the  words  of  the  holy  scriptures;  or,  8.  Which  shall  ^  ^ 
hereafter  be  so  declared  by  the  parliament,  with  the  assent  of  the  clergy  in 
-convocation.  Thus  was  heresy  reduced  to  a  greater  certainty  than  before; 
though  it  might  not  have  been  the  worse  to  have  defined  it  in  terms  still  more 
precise  and  particular:  as  a  man  continued  still  liable  to  be  burnt  for  what 
perhaps  he  did  not  understand  to  be  heresy  till  the  ecclesiastical  judge  so  in- 
terpreted the  words  of  the  canonical  scriptures. 

For  the  writ  de  hoeretico  comburendo  remained  still  in  force;  and  we  have 
instances  of  its  being  put  in  execution  upon  two  anabaptists  in  the  seventeenth 
of  Elizabeth,  and  two  arians  in  the  ninth  of  James  the  First.  But  it  was  totally 
abolished,  and  heresy  again  subjected  only  to  ecclesiastical  correction, /iro 
sahUe  animoBj  by  virtue  of  the  statute  29  Car.  II,  a  9.  For  in  one  and  the 
same  reign,  our  lands  were  delivered  from  the  slavery  of  military  tenures,  our 
bodies  from  arbitrary  imprisonment  by  the  habeas  eorptu  act,  and  our  minds 
from  the  tyranny  of  superstitious  bigotry,  by  demolishing  this  last  badge  of 
persecution  in  the  English  law. 

In  what  I  have  now  said,  I  would  not  be  understood  to  derogate  from  the 
just  rights  of  the  national  church,  or  to  favor  a  loose  latitude  of  propagating 
any  crude,  undigested  sentiments,  in  religious  matters.  Of  propagating,  I  say; 
for  the  bare  entertaining  them,  without  an  endeavor  to  diffuse  them^  seems 
hardly  cognizable  by  any  human  authority.  I  only  mean  to  illustrate  the 
excellence  of  our  present  establishment,  by  looking  back  to  former  times. 
Every  thing  is  now  as  it  should  be,  with  respect  to  the  spiritual  cognizance, 
and  spiritual  punishment,  of  heresy:  unless  perhaps  that  the  crime  ought  to  be 
more  strictly  defined,  and  no  prosecution  permitted,  even  in  the  ecclesiastical 
courts,  till  the  tenets  in  question  are  by  proper  authority  previously  declared 
to  be  heretical.  Under  tnese  restrictions  it  seems  necessary,  for  the  support  of 
the  national  religion,  that  the  officers  of  the  church  should  have  power  to  cen- 
sure heretics;  yet  not  to  harass  them  with  temporal  penalties,  much  less  to 
exterminate  or  destroy  them.  The  legislature  hath  indeed  thought  it  r^eni 
proper,  that  the  civil  magistrate  should  again  interpose,  with  regard  to  *-  -> 
one  species  of  heresy  very  prevalent  in  modem  times;  for  by  statute  9  and 
10  Wm.  in,  c.  82,  if  any  person  educated  in  the  Christian  religion,  or  profes- 
sing the  same,  shall,  by  writing,  printing,  teaching,  or  advised  speaking,  deny 

(«)  5  Bap.  28.    12  Bep.  60.  92.  (v)  1  Hal.  P.  a  405. 

203 


60  Offences  against  God  and  Kelioion.      [Book  IV. 

any  one  of  the  persons  in  the  holy  trinity  to  be  God,  or  maintain  that  there 
are  more  gods  than  one,  he  shall  undergo  the  same  penalties  and  incapacities, 
which  were  jast  now  mentioned  to  be  inflicted  on  apostaoy  by  the  same  stat- 
ute. (1)    And  thus  much  for  the  crime  of  heresy. 

m.  Another  species  of  offences  against  religion  are  those  which  affect  the 
eatablis/ied  church.  And  these  are  either  positive  or  negative;  positive,  by 
reviling  its  ordinances;  or  negative,  by  non-conformity  to  its  worship.  Of 
both  of  these  in  their  order. 

1.  And,  first,  of  the  offence  of  reviling  the  ordinances  of  the  church.  (2) 
This  is  a  crime  of  a  much  grosser  nature  than  the  other  of  mere  non-conform- 
ity, since  it  carries  with  it  the  utmost  indecency,  arrogance,  and  ingratitude; 
indecency,  by  setting  up  private  judgment  in  virulent  and  factious  opposition 
to  public  authority;  arrogance,  by  treating  with  contempt  and  rudeness  what 
has  at  least  a  better  chance  to  be  right  than  the  singular  notions  of  any  par- 
ticular man;  and  ingratitude,  by  denying  that  indulgence  and  undisturoed 
liberty  of  conscience  to  the  members  of  the  national  church,  which  the  retain- 
ers to  every  petty  conventicle  enjoy.  However,  it  is  provided  by  statutes  1 
£dw.  VI,  c.  1,  and  1  Eliz.  c.  1,  that  whoever  reviles  the'  sacrament  of  the 
Lord's  supper  shall  be  punished  by  fine  and  imprisonment;  and  by  statute  1 
Eliz.  o.  2,  if  any  minister  shall  speak  any  thing  in  derogation  of  the  book  of 
common  prayer,  he  shall,  if  not  oeneficed,  be  imprisoned  one  year  for  the  first 
offence,  and  for  life  for  the  second;  and  if  he  be  oeneficed,  he  shall  for  the  first 
offence  be  imprisoned  six  months,  and  forfeit  a  year's  value  of  his  benefice: 
for  the  second  offence  he  shall  be  deprived,  and  suffer  one  year's  imprison- 
ment: and  for  the  third,  he  shall  in  like  manner  be  deprived,  and  suffer  im- 
r*5l1  P^^B^^™^°^  ^0^  1^^^*  *And  if  any  person  whatsoever  shall,  in  plays, 
*-  -I  songs,  or  other  open  words,  speak  any  thing  in  derogation,  depraving, 
or  despising  of  the  said  book,  or  shall  forcibly  prevent  the  reading  of  it,  or 
cause  any  other  service  to  be  used  in  its  stead,  ne  shall  forfeit  for  the  first 
offence  an  hundred  marks;  for  the  second,  four  hundred;  and  for  the  third, 
shall  forfeit  all  his  goods  and  chattels,  and  suffer  imprisonment  for  life.  (3) 
These  penalties  were  framed  in  the  infancy  of  our  present  establishment,  when 
the  disciples  of  Rome  and  of  Geneva  united  in  inveighing  with  the  utmost  bit- 
terness against  the  English  liturgy;  and  the  terror  of  these  laws  (for  they  sel- 
dom, if  ever,  were  fully  executed)  proved  a  principal  means,  under  Providence, 
of  preserving  the  purity  as  well  as  decency  of  our  national  worship.  Nor  can 
their  continuance  to  this  time  (of  the  milder  penalties  at  least)  be  thought  too 
severe  and  intolerant  so  far  as  they  are  levelled  at  the  offence,  not  of  thinking 
differently  from  the  national  church,  but  of  railing  at  that  church  and  obstruct- 
ing  its  ordinances,  for  not  submitting  its  public  judgment  to  the  private  opinion 
of  others.  For,  though  it  is  clear  that  no  restraint  shoula  be  laid  upon 
rational  and  dispassionate  discussions  of  the  rectitude  and  propriety  of  t'je 
established  mode  of  worship;  yet  contumely  and  contempt  are  what  no  estab- 
lishment can  tolerate,  (t^)  A  rigid  attachment  to  trifles,  and  an  intemperate 
zeal  for  reforming  them,  are  equally  ridiculous  and  absurd;  but  the  latter  is 
at  present  the  less  excusable,  because  from  political  reasons,  sufficiently  hinted 
at  m  a  former  volume,  (z)  it  would  now  be  extremely  unadvisable  to  make 
any  alterations  in  the  service  of  the  church;  unless  by  its  own  consent^  or  un- 

(to)  By  an  ordinance  S8  Axtg,  1642IL  which  oontinued  tlU  the  restoration,  to  preach,  write,  or  print  any 
thini?  In  derogation  or  depraving  or  the  dtreetory^  for  the  then  estahllshed  pTMhTterlan  wordilp,  fubjeot- 
ed  the  offender  upon  indictment  to  a  discretionary  fine,  not  eacoeeding  SOf.    (Soobell  06.) 

(X)  Book  I,  p.  sa 

(1)  This  enactment,  so  far  as  it  affected  Unitarians  was  repealed  by  the  58  Geo.  m,  a 
160. 

(2)  On  the  general  subject  of  religious  Ubertjr,  see  Cooley,  Const.  Llm.,  ch.  18. 
(8)  Repealed  as  far  as  relates  to  protestant  dissenters,  by  the  81  Gtoo.  Ill,  c  88. 

304 


Chap.  4.]         Offences  against  God  and  Religion.  61 

less  it  can  be  shown  that  some  manifest  impiety  or  shocking  absurdity  will 
follow  from  continuing  the  present  forms. 

2.  Non-conformity  to  the  worship  of  the  church  is  the  other,  or  negative 
branch  of  this  offence.  And  for  this  there  is  much  more  to  be  pleaded  than 
for  the  former;  being  a  ^matter  of  private  conscience,  to  the  scruples  r^^oi 
of  which  our  present  laws  have  shown  a  very  just  and  Christian  indul-  ^  -■ 
gence.  For  undoubtedly  all  persecution  and  oppression  of  weak  consciences, 
on  the  score  of  religious  persuasions,  are  highly  unjustifiable  upon  every  prin- 
ciple of  natural  reason,  civil  liberty,  or  sound  religion.  But  care  must  be 
taken  not  to  carry  this  indulgence  into  such  extremes,  as  may  endanger  the 
national  church:  there  is  always  a  difference  to  be  made  between  toleration 
and  establishment. 

Non-conformists  are  of  two  sorts:  first,  such  as  absent  themselves  from  di- 
vine worship  in  the  established  church,  through  total  irreligion,  and  attend  the 
service  of  no  other  persuasion.  These,  by  the  statutes  of  1  Eliz.  c.  2,  23  Eliz. 
e.  1,  and  3  Jac.  I,  c.  4,  forfeit  one  shilling  to  the  poor  every  Lord^s  day  they 
■o  absent  themselves,  and  20/.  to  the  king  if  they  continue  such  default  for  a 
month  together.  And  if  they  keep  any  inmate,  thus  irreligiously  disposed,  in 
their  houses,  they  forfeit  10/.  per  month. 

The  second  species  of  non-conformists  are  those  who  offend  through  a  mis- 
taken or  perverse  zeal.  Sach  were  esteemed  by  our  laws,  enacted  since  the 
time  of  the  reformation,  to  be  papists  and  protestant  dissenters;  both  of  whom 
were  supposed  to  be  equallv  schismatics  m  not  communicating  with  the  na- 
tional church;  with  this  difference,  that  the  papists  divided  from  it  upon  ma- 
terial, though  erroneous  reasons;  but  many  of  the  dissenters  upon  matters  of 
indifference,  or,  in  other  words,  upon  no  reason  at  all.  Yet  certainly  our  an- 
cestors were  mistaken  in  their  plans  of  compulsion  and  intolerance.  The  sin 
of  schism,  as  such,  is  by  no  means  the  object  of  temporal  coercion  and  punish- 
ment. If  through  weakness  of  intellect,  through  misdirected  piety,  tnrough 
perverseness  and  acerbity  of  temper,  or  (which  is  often  the  case,)  through  a 
prospect  of  secular  advantage  in  herding  with  a  party,  men  quarrel  with  the 
ecclesiastical  establishment,  the  civil  magistrate  has  nothing  to  do  with  it,  un- 
less their  tenets  and  practice  are  such  as  to  threaten  ruin  or  disturbance  to  the 
state.  He  is  bound,  indeed,  to  protect  the  established  church;  *and,  if  r^iroi 
this  can  be  better  effected,  by  admitting  none  but  its  genuine  members  ■-  •■ 
to  offices  of  trust  and  emolument,  he  is  certainly  at  liberty  so  to  do:  the  dis- 
posal of  offices  being  matter  of  favour  and  discretion.  But,  this  point  being 
once  secured,  all  persecution  for  diversity  of  opinions,  however  ridiculous 
and  absurd  they  may  be,  is  contrary  to  every  principle  of  sound  policy  and 
civil  freedom.  The  names  and  subordination  of  the  clergy,  the  posture  of  de- 
votion, the  materials  and  colour  of  the  minister's  garment,  the  joining  in  a 
known  or  an  unknown  form  of  prayer,  and  other  matters  of  the  same  kind, 
must  be  left  to  the  option  of  every  man's  private  judgment. 

With  regard,  therefore,  to  protestant  disserUera^  although  the  experience  of 
their  turbulent  disposition  in  former  times  occasioned  several  disaoilities  and 
restrictions  (which  I  slfall  not  undertake  to  justify)  to  be  laid  upon  them  by 
abundance  of  statutes  {y)  yet  at  length  the  legislature,  with  a  spirit  of  true 
magnanimity,  extended  that  indulgence  to  these  sectaries,  which  they  them- 
selves, when  in  power,  had  held  to  be  countenancing  schism,  and  denied  to  the 
church  of  Enffland.  (s)  The  penalties  are  conditionally  suspended  by  the  stat> 
ute  1  W.  &  lk£  St.  1,  a  18,  '*for  exempting  their  majesties'  protestant  subjects, 
dissenting  from  the  church  of  England,  from  the  penalties  of  certain  laws," 
commonly  called  the  toleration  act;  which  is  confirmed  by  statute  10  Ann. 
0.  2,  and  declares  that  neither  the  laws  above  mentioned,  nor  the  statutes  1 

(y)  SS  SUs.  e.  1.    89XU1.0.6.    a6EI!i.al.   SSCte.  II,e.l. 

(S)The  ordinanoe  of  1645  (before  died)  Inflicted  imprltonmeiit  for  a  year  on  the  third  offence,  ani 
pecnnUuT  penalties  on  tbe  former  two.  In  oase  of  uaing  the  book  of  common  pnijer,  not  only  In  a  placa 
w  poblle  worship  hut  also  In  any  prlTate  family. 
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Eliz.  a  2,  §  14,  3  Jao.  I,  o.  4  and  5,  nor  any  other  penal  laws  made  against 
popish  recusants  (except  the  test  acts),  shall  extend  to  any  dissenters,  other 
than  papists  and  such  as  deny  the  trinity;  provided, ^rs^,  that  they  take  the 
oaths  of  allegiance  and  supremacy  (or  make  a  similar  affirmation,  being 
quakers)  (a)  and  subscribe  the  declaration  against  popery;  secondy  that  they 
repair  to  some  congregation  certified  to  and  registered  in  the  court  of  the 
bishop  or  archdeacon,  or  at  the  county  sessions;  thirds  that  the  doors  of  such 
roeetinor-house  shall  be  unlocked,  unbarred,  and  nnbolted;  in  default  of  which 
r*A4.1  *^^^^  persons  meeting  there  are  still  liable  to  all  the  penalties  of  the 
*■  -*  former  acts.  Dissenting  teachers  in  order  to  be  exempted  from  the  pen- 
alties of  the  statutes  13  and  14  Car.  II,  c.  4,  15  Car.  II,  o.  6,  17  Car.  II,  c.  2,  and 
22  Car.  II,  c.  1,  are  also  to  subscribe  the  articles  of  religion  mentioned  in  the 
statute  13  Eliz.  o.  12  (which  only  concern  the  confession  of  the  true  Christian 
faith,  and  the  doctrine  of  the  sacraments),  with  an  express  exception  of  those 
relating  to  the  government  and  powers  of  the  church,  and  to  infant  baptism;  or 
if  they  scruple  subscribing  the  same,  shall  make  and  subscribe  the  declaration 
prescribed  by  statute  19  Geo.  Ill,  c.  44,  professing  themselves  to  be  Christians 
and  protestants,  and  that  they  believe  the  scriptures  to  contain  the  revealed 
will  of  God,  and  to  be  the  rule  of  doctrine  and  practice.  Thus,  though  the 
crime  of  non-conformity  is  by  no  means  universally  abrogated,  it  is  suspended 
and  ceases  to  exist  with  regard  to  these  protcstant  dissenters,  during  their 
compliance  with  the  conditions  imposed  by  these  acts;  and,  under  these  con- 
ditions, all  persons  who  will  approve  themselves  no  papists  or  oppugners  of 
the  trinity,  are  left  at  full  liberty  to  act  as  their  consciences  shall  direct  them, 
in  the  matter  of  religious  worship.  And  if  any  person  shall  wilfully,  malic- 
iously, or  contemptuously  disturb  any  congregation,  assembled  in  any  church 
or  permitted  meetmg-house,  or  tihall  misuse  any  preacher  or  teacher  there,  he 
shall  (by  virtue  of  the  same  statute,  1  W.  and  M.)  be  bound  over  to  the  ses- 
sions of  the  peace,  and  forfeit  twenty  pounds.  But  by  statute  5  Geo.  I,  c.  4, 
no  mayor  or  principal  magistrate  must  appear  at  any  dissenting  meeting  with 
the  ensigns  of  his  office,  (6)  on  pain  of  disability  to  hold  that  or  any  other 
office:  the  legislature  judging  it  a  matter  of  propriety,  that  a  mode  of  worship 
set  up  in  opposition  to  the  national,  when  allowed  to  be  exercised  in  peace, 
should  be  exercised  also  with  decency,  gratitude  and  humility.  Dissenters, 
also,  who  subscribe  the  declaration  of  the  act  19  Geo.  Ill,  are  exempted 
(unless  in  the  case  of  endowed  schools,  and  colleges),  from  the  penalties  of  the 
statutes  13  and  14  Car.  II,  c.  4,  and  17  Car.  II,  c.  2,  which  prohibit  (upon  pain 
of  fine  and  imprisonment)  all  persons  from  teaching  school,  unless  they  be 
r*ii5l  ^*c®"8ed  by  the  ordinary,  and  *subscribe  a  declaration  of  conformity  to 
^  J  the  liturgy  of  the  church,  and  reverently  frequent  divine  service,  eatcUh 
lished  by  the  laws  of  this  kingdom.  (4) 

As  to  papists,  what  has  been  said  of  the  protestant  dissenters  would  hold 
equally  strong  for  a  general  toleration  of  them;  provided  their  separation  was 
founded  only  upon  difference  of  opinion  in  religion,  and  their  principles  did 
not  also  extend  to  a  subversion  of  the  civil  government.  If  once  they  could 
be  brought  to  renounce  the  supremacy  of  the  pope,  they  might  quietljr  enjoy 
their  seven  sacraments,  their  purgatory,  and  auricular  confession;  their  wor- 
ship of  reliques  and  images;  nay,  even  their  transubstantiation.     But  while 

(a)  See  stat.  8  Oeo.  L  c.  6. 

(6)  SirHumphrer  Edwin,  a  lord  mayor  of  London,  bad  the  imprudence  Boon  after  the  toleration  act  to 
CO  to  a  presbyterian  meetin^-boiue  In  his  formalities;  which  is  alluded  to  by  Dean  Swlf^  inhJa  tole  of  a 
tub,  under  the  allegory  of  Jack  getting  on  a  great  horse,  and  eating  custard. 

(4)  The  statutes  here  mentioned,  and  others  operating  as  restraints  and  impedimenta  to 
the  religious  worship  and  education  of  persons  not  in  communion  with  the  established 
church,  are  nearly  all  repealed.  See  statu les  U  Geo.  IV.,  c.  17;  8  and  9  Vic.,  c.  102;  9  and 
10  Vic.,  c.  59;  29  and  30  Vic,  c.  52;  30  and  31  Vic,  c  62.  For  an  account  of  the  modern 
advance  of  religious  liberty  in  England,  see  May,  Const.  Hist. ,  cc  12-14. 
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they  aoknowledge  a  foreign  power,  superior  to  the  sovereiffnty  of  the  king- 
donHy  they  cannot  complain  if  the  laws  of  that  kingdom  wul  not  treat  them 
upon  the  footing  of  good  subjects. 

Let  us  therefore  now  take  a  view  of  the  laws  in  force  against  the  papists; 
who  may  be  divided  into  three  classes,  persons  professing  popery,  popish 
recusants  convict,  and  popish  priests.     1.  Persona  professing  the  popish  re- 
iigiony  besides  the  former  penalties  for  not  frequenting  their  parish  church, 
are  disabled  from  taking  their  lands  either  by  descent  or  purchase,  after 
eighteen  years  of  age,  until  they  renounce  their  errors;  they  must  at  the  age 
of  twenty-one  register  their  estates  before  acquired,  and  all  future  convey- 
ances and  wills  relating  to  them;  they  are  incapable  of  presenting  to  any 
advowson,  or  granting  to  any  other  person  any  avoidance  of  the  same;  they 
may  not  teach  or  keep  any  school  under  pain  of  perpetual  imprisonment;  and 
if  they  willingly,  say  or  hear  mass,  they  forfeit,  the  one  two  hundred,  and  the 
other  one  hundred  marks,  and  each  shall  suffer  a  year's  imprisonment.    Thus 
much  for  persons  who,  from  the  misfortune  of  family  prejudices  or  otherwise, 
have  conceiyed  an  unhappy  attachment  to  the  Romish  church  from  their  in- 
fancy, and  publicly  profess  its  errors.    But  if  any  evil  industry  is  used  to  rivet 
these  errors  upon  them,  if  any  person  sends  another  abroad  to  be  educated  in 
the  popish  religion,  or  to  reside  m  any  religious  house  abroad  for  that  purpose, 
or  contributes  to  their  maintenance  when  there;  *both  the  sender,  the   r«rAi 
sent,  and  the  contributor,  are  disabled  to  sue  in  law  or  equity,  to  be   ■-      ^ 
executor  or  administrator  to  any  person,  to  take  any  legacy  or  deed  of  gift, 
and  to  bear  any  office  in  the  realm,  and  shall  forfeit  all  their  goods  and  chat- 
tels, and  likewise  all  their  real  estate  for  life.    And  where  these  errors  are  also 
aggravated  by  apostasy,  or  perversion,  where  a  person  is  reconciled  to  the  see 
of  Rome,  or  procures  others  to  be  reconciled,  the  offence  amounts  to  high 
treason.     2.  Popish  recuswvts,  convicted  in  a  court  of  law  of  not  attending 
the  service  qf  the  church  of  England,  are  subject  to  the  following  disabilities, 
penalties,  and  forfeitures,  over  and  above  those  before  mentioned.    They  are 
considered  as  persons  excommunicated;  they  can  hold  no  office  or  employ- 
ment; they  must  not  keep  arms  in  their  houses,  but  the  same  may  be  seized 
by  the  justices  of  the  peace;  they  may  not  come  within  ten  miles  of  London, 
on  pain  of  100/./  they  can  bring  no  action  at  law,  or  suit  in  equity;  they  are 
not  permitted  to  travel  above  five  miles  from  home,  unless  by  license,  upon 
pain  of  forfeiting  all  their  goods;  and  they  may  not  come  to  court  under  pain 
of  lOOZ^    No  marriage  or  burial  of  such  recusant,  or  baptism  of  his  child,  shall 
be  had  otherwise  than  by  the  ministers  of  the  church  of  England,  under  other 
severe  penalties.    A  married  woman,  when  recusant,  shall  forfeit  two-thirds 
of  her  dower  or  jointure,  may  not  be  executrix  or  administratrix  to  her  hus- 
band, nor  have  any  part  of  his  goods;  and  during  the  coverture  may  be  kept 
in  prison,  unless  her  husband  redeems  her  at  the  rate  of  10/.  a  month,  or  the 
third  part  of  all  his  lands.     And,  lastly,  as  a  feme-covert  recusant  may  be  im- 
prisoned, so  all  others  must,  within  three  months  after  conviction,  eitner  sub- 
mit and  renounce  their  errors,  or,  if  required  so  to  do  by  four  justices,  must 
abjure  and  renounce  the  realm;  and  if  the^  do  not  depart,  or  if  they  return 
without  the  king's  license,  they  shall  be  guilty  of  felony,  and  suffer  death  as 
felons  without  benefit  of  clergy.    There  is  also  an  inferior  species  of  recu- 
sancy (refusing  to  make  the  declaration  against  popery,  enjoined  by  statute^ 
30  Oar.  n,  St.  2,  when  tendered  by  the  proper  magistrate),  which,  if  the  part^ 
resides  within  ten  miles  of  liOndon,  makes  him  an  absolute  recusant  convict; 
or  if  at  a  greater  distance,  suspends  him  from  having  any  seat  in  *par-    ^mK^I^ 
liament,  keeping  arms  in  his  house,  or  any  horse  above  the  value  of  five    ^    ^ 
pounds.     This  is  .the  state,  by  the  laws  now  in  being,  {c)  of  a  lay  papist.     But, 
3.  The  remaining  species  or  degree,  viz.,  popish  prtests,  are  m  a  still  more 

(c)  Stat.  S8 EIlz.  a  1.  87 EUs.  c. 2,  89 Ellz. c.  6.  86  EUs.  c.  8. 1  Jaa  I,  c.  4. 8  Jm.  L  o.  4 MidS.  7  Jaa  I,  o.  6. 
t  Car.  L  a  8.  »  Car.  ll  c.  8.  80  Car.  IL  at.  8.  1  W.  and  M.  o.  0, 16  and  86.  11  and  13  Wm.  m,  a  4.  18  Ana. 
A.  8,  o.  14.   1  Geo.  I,  Bt.  8,  o.  66.  8  Geo.  L  o.  1&  11  Geo.  n,  a  17. 
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dangerous  condition.  For  by  statute  11  and  12  Wm.  Ill,  o.  4,  popish  priests 
or  bishops,  celebrating  mass,  or  exercising  any  part  of  their  functions  in 
England,  except  in  the  houses  of  ambassadors,  are  liable  to  perpetual  im- 
prisonment. And  by  the  statute  27  Eliz.  o.  2,  any  popish  priests,  born  in  the 
dominions  of  the  crown  of  England,  who  shall  come  over  hither  from  beyond 
sea  (unless  driven  by  stress  of  weather,  and  tarrying  only  a  reasonable  time, 
(d)  or  shall  be  in  England  three  days  without  conforming  and  taking  the 
oaths),  is  guilty  of  high  treason:  and  all  persons  harbouring  him  are  guilty  of 
felony  without  the  benefit  of  clergy. 

This  is  a  short  summary  of  the  laws  against  the  papists,  under  their  three 
several  classes,  of  persons  nrofessing  the  popish  religion,  popish  recusants  con- 
vict, and  popish  priests.  Of  which  the  president  Montesquieu  observes,  (e)  that 
they  are  so  rigorous,  though  not  professedly  of  the  sanguinary  kind,  that  they 
do  ail  the  hurt  that  can  possibly  be  done  in  cold  blood.  But,  in  answer  to  this, 
it  may  be  observed  (what  foreigners  who  only  judge  from  our  statute-book 
are  not  fully  apprizea  of),  that  these  laws  are  seldom  exerted  to  their  utmost 
rigour:  and,  inaeed  if  they  were,  it  would  be  very  difficult  to  excuse  them. 
For  they  are  rather  to  be  accounted  for  from  their  history,  and  the  urgency  of 
the  times  which  produced  them,  than  to  be  approved  (upon  aoool  review)  as  a 
standing  system  of  law.  The  restless  machinations  of  the  lesuits  during  the 
reign  of  Elizabeth,  the  turbulence  and  uneasiness  of  the  papists  under  the  new 
religious  establishment,  and  the  boldness  of  their  hopes  and  wishes  for  the 
succession  of  the  queen  of  Scots,  obliged  the  parliament  to  counteract  so  dan- 
gerous a  spirit  by  laws  of  a  great,  and  then  perhaps  necessary,  severity.  The 
T^KQ-i  powder-treason,  in  the  succeeding  reign,  struck  a  panic  into  *Jame8  I, 
^  -■  which  operated  in  different  ways:  it  occasioned  the  enacting  of  new 
laws  against  the  papists;  but  deterred  him  from  putting  them  into  execution. 
The  intrigues  of  Queen  Henrietta  in  the  reign  of  Charles  I,  the  prospect  of  a 

Eopish  successor  in  that  of  Charles  II,  the  assassination-plot  in  the  reign  of 
[ing  William,  and  the  avowed  claim  of  a  popish  pretender  to  the  crown  in 
that  and  subsequent  reigns,  will  account  for  the  extension  of  these  penalties  at 
those  several  periods  of  our  history.  But  if  a  time  should  ever  arrive,  and 
perhaps  it  is  not  very  distant,  when  all  fears  of  a  pretender  shall  have  van- 
ished, and  the  power  and  influence  of  the  pope  shall  become  feeble,  ridiculous, 
and  despicable,  not  only  in  England,  but  in  every  kingdom  of  Europe;  it  prob- 
ably would  not  then  be  amiss  to  review  and  soften  these  rigorous  edicts:  at 
least  till  the  civil  principles  of  the  Roman  catholics  called  again  upon  the  legis- . 
lature  to  renew  them:  for  it  ought  not  to  be  left  in  the  breast  of  every  merci- 
less bigot  to  drag  down  the  vengeance  of  these  occasional  laws  upon  inoffensive, 
though  mistaken,  subjects;  in  opposition  to  the  lenient  inclinations  of  the  civil 
magistrate,  and  to  the  destruction  of  every  principle  of  toleration  and  religious 
liberty. 

This  hath  partly  been  done  by  statute  18  Geo.  Ill,  c  60,  with  regard  to  such 
papists  as  duly  take  the  oath  therein  prescribed,  of  allegiance  to  his  malesty, 
abjuration  of  the  pretender,  renunciation  of  the  pope's  civil  power,  and  abhor- 
rence of  the  doctrines  of  destroying  and  not  keeping  faith  with  heretics,  and 
deposing  or  morderinff  princes  excommunicated  by  authority  of  the  see  of 
Rome:  in  respect  of  wnom  only  the  statute  of  11  and  12  Wm.  Ill  is  repealed, 
so  far  as  it  aisables  them  from  purchasing  or  inheriting,  or  authorizes  the 
apprehendinff  or  prosecuting  the  popish  clergy,  or  subjeots  to  perpetual  im- 
prisonment either  them  or  any  teachers  of  youth.  (5) 

(fl)B«jm.8n,LslolLL  (•)  8p.  L.  K  19i  o.  ST. 


(If)  The  restrictions,  penalties  snd  disabilities,  imposed  bf  statute  upon  persons  professing 
the  Roman  Catholic  religion,  are  now  nearly  all  removed.  See  statutes  10  Geo.  IV,  c.  7; 
7  and  8  Vic,  c.  102;  0  and  10  Vic.,  c.  60:  1^  and  80  Vic.,  c.  28;  80  and  81  Vie.,  o.  88; 
May's  Const  Hist,  cc  12-14. 
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In  order  the  better  to  secare  the  established  charch  against  perils  from  non- 
conformists of  all  denominations,  infidels,  Turks,  Jews,  heretics,  papists,  and 
seotaries,  there  are  however  two  bulwarks  erected;  called  the  cotparaHan  and 
test  acts  :  (6)  by  the  former  of  which  (f)  no  person  can  be  legally  elected  to 
any  office  relating  to  the  government  of  any  city  or  corporation,  unless,  within 
a  twelvemonth  before  he  has  received  the  sacrament  of  the  Lord's  supper, 
according  to  the  rites  of  the  church  of  England;  and  he  is  also  enjoinea  to 
take  the  oaths  of  allegiance  and  supremacy  at  the  *same  time  that  he  r»rgi 
takes  the  oath  of  office:  or,  in  default  of  either  of  these  requisites,  such  ^  -* 
election  shall  be  void.  The  other,  called  the  test  act,  (g)  directs  all  officers, 
civil  and  military,  to  take  the  oaths  and  make  the  declaration  against  transub- 
stantiation,  in  any  of  the  king's  courts  at  Westminster,  or  at  the  quarter  ses- 
sions, within  six  calendar  months  after  their  admission;  and  also  within  the 
same  time  to  receive  the  sacrament  of  the  Lord's  supper,  according  to  the 
usage  of  the  church  of  Bngland,  in  some  public  churcn,  immediately  after 
divine  service  and  sermon,  and  to  deliver  into  court  a  certificate  thereof  signed 
by  the  minister  and  church  warden,  and  also  to  prove  the  same  by  two  credible 
witnesses;  upon  forfeiture  of  500/.  and  disability  to  hold  the  saia  office.  And 
of  much  the  same  nature  with  these,  is  the  statute  7  Jac.  I,  c.  2,  which  permits 
no  persons  to  be  naturalized  or  restored  in  blood,  but  such  as  undergo  a  like 
test:  which  test  having  been  removed  in  1753,  in  favor  of  the  Jews,  was  the 
next  session  of  parliament  restored  again  with  some  precipitation. 

Thus  much  for  offences,  which  strike  at  our  national  religion,  or  the  doctrine 
and  discipline  of  the  church  of  England  in  particular.  I  proceed  now  to  con- 
sider some  gross  impieties  and  general  immoralities,  which  are  taken  notice  of 
and  punished  by  our  municipal  Taw;  frequently  in  concurrence  with  the  ecclesi- 
astical, to  which  the  censure  of  many  of  them  does  also  of  right  appertain; 
though  with  a  view  somewhat  different:  the  spiritual  court  punishing  all  sinful 
enormities  for  the  sake  of  reforming  the  private  sinner,  pro  scUtUe  animcB ; 
while  the  temporal  courts  resent  the  public  affront  to  religion  and  morality  on 
which  all  government  must  depend  for  support,  and  correct  more  for  the  sake 
of  example  than  private  amendment. 

IV.  The  fourth  species  of  offences,  therefore,  more  immediately  against  God 
and  religion,  is  that  of  blasphemy/  against  the  Almighty,  by  denying  his  beine 
or  providence ;  or  by  contumelious  reproaches  of  our  Saviour  Christ.  (7) 
Whither  also  may  be  referred  all  profane  scoffing  at  the  holy  scripture,  or  ex- 
posing it  to  contempt  and  ridicule.  These  are  onences  punishable  at  common 
law  by  fine  and  imprisonment,  or  other  infamous  corporal  punishment;  (A)  for 
Christianity  is  part  of  the  laws  of  England,  {i) 

V.  Somewhat  allied  to  this,  though  in  an  inferior  degree,  is  the  offence  of 
profane  and  common  swearing  and  *cursing.  By  the  last  statute  against  r^oQi 
which,  19  Geo.  II,  c.  21,  which  repeals  all  former  ones,  eyery  labourer,   *■      -* 

</)  Stat.  ISCar.  ILBtS,al.  (§)  SUt.  26  Oar.  n,  o.  S,  explained  bj  9  Geo.  II,  a  91 

(A)  1  Hawk.  P.  a  5.  (0  1  Ventr.  991   9  Strange,  891 

(6)  But  these  "bulwarks"  of  the  church,  having  become  generally  odious,  were  in  1828 
repealed,  with  the  consent  even  of  the  prelates,  ana  to  the  general  satisfaction  of  the  nation. 

(7)  The  law  on  the  subject  of  blasphemy  is  so  fully  considered  in  the  cases  of  People  ▼. 
Ruggles,  8  Johns..  290;  State  ▼.  Chandler,  2  Harr.,  668;  Updegraph  v.  Commonwealth,  11 
8.  £  R,  894;  and  Commonwealth  ▼.  Eneeland,  20  Pick.,  206,  as  to  leaye  little  to  be  added 
by  other  authorities. 

The  doctrine  of  our  commentator,  that  "  Christianity  is  part  of  the  law  of  England/*  is 
true  in  the  qualified  sense  that  the  law  takes  notice  of  the  fact  that  Christianity  is  the  pre- 
vailing religion  among  the  people,  and  that  evil  speech  concerning  the  Being  who  is  the 
object  of  adoration  by  the  Christian,  and  malicious  reproach  or  profane  ridicule  of  Christ 
or  the  books  of  the  Bible,  have  an  evil  effect  in  sapping  the  foundations  of  society  and  of 
public  order,  and  are  therefore  properly  punished  as  crimes.  And  the  punishmcut  of  the 
lower  species  of  profanity  may  be  referred  to  the  same  principle.  See  upon  this  subject 
Cooley's  Const.  Lim.,  472,  etaeq.;^  Bish.  Cr.  L.,  7lh  ed.,  ch.  ((. 
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Bailor,  or  soldier  profanely  oursing  or  swearing  shall  forfeit  l^.;  every  other 
person  under  the  degree  of  a  gentleman  28, ;  and  every  gentleman  or  person  of 
superior  rank  6s.  to  the  poor  of  the  parish;  and,  on  the  second  conviction, 
double;  and,  for  every  subsequent  offence,  treble  the  sum  first  forfeited;  with 
all  charges  of  conviction:  and  in  default  of  payment  shall  be  sent  to  the  house 
of  correction  for  ten  days.  Any  justice  of  the  peace  may  convict  upon  his 
own  hearing,  or  the  testimony  of  one  witness;  and  any  constable  or  peace  offi- 
cer, upon  his  own  hearing,  may  secure  any  offender  and  carry  him  before  a 
justice,  and  there  convict  him.  If  the  justice  omits  his  duty,  he  forfeits  5/. 
and  the  constable  408,  And  the  act  is  to  be  read  in  all  parish  churches  and 
public  chapels,  the  Sunday  after  every  quarter-day,  on  pain  of  bL  to  be  Ievii.*d  by 
warrant  from  any  justice.  (8)  Besides  this  punishment  for  taking  God^s  name 
in  vain  in  common  discourse,  it  is  enacted  by  statute  8  Jac.  I,  c.  21,  that  if  in 
any  stage-plaj,  interlude,  or  show,  the  name  of  the  holy  trinity  oc  any  of  the 
persons  therem,  be  jestingly  or  profanely  used,  the  offender  shall  forfeit  10/., 
one  moiety  to  the  king,  ana  the  other  to  the  informer. 

YI.  A  sixth  species  of  offence  against  God  and  religion,  of  which  our  ancient 
books  are  full,  is  a  crime  of  which  one  knows  not  well  what  account  to  give. 
I  mean  the  offence  of  witchcrcift,  conjurcUiony  inchantment  or  sorcery,  To 
deny  the  possibility,  nay,  actual  existence,  of  witchcraft  and  sorcery,  is  at  once 
flatly  to  contradict  the  revealed  word  of  God,  in  various  passages  both  of  the 
Old  and  New  Testament:  and  the  thing  itself  is  a  truth  to  which  every  nation 
in  the  world  hath  in  its  turn  borne  testimony,  either  by  examples  seemingly 
well  attested,  or  hj  prohibitory  laws;  which  at  least  suppose  the  possibility  of 
commerce  with  evil  spirits.  The  civil  law  punishes  with  death  not  only  the 
sorcerers  themselves,  but  also  those  who  consult  them,  (J)  imitating  in  the 
former  the  express  law  of  God,  (k)  **  thou  shalt  not  suffer  a  witch  to  live."  And 
r*Al1  ^^^  ^^^^  laws,  both  before  and  since  the  oon<|uest,  have  been  ^equally 
^  •■  penal;  ranking  this  crime  in  the  same  class  with  heresy,  and  condemn- 
ing both  to  the  flames.  (/)  The  president  Montesquieu  (m)  ranks  them  also 
both  together,  but  with  a  very  different  view;  laying  it  down  as  an  important 
maxUn,  that  we  ought  to  be  very  circumspect  in  the  prosecution  of  magic  and 
heresy;  because  the  most  unexceptionable  conduct,  the  purest  morals,  and  the 
constant  practice  of  every  duty  in  life,  are  not  a  sufficient  security  against  the 
suspicion  of  crimes  like  these.  And  indeed  the  ridiculous  stories  that  are 
generally  told,  and  the  many  impostures  and  delusions  that  have  been  discov- 
ered in  all  ages,  are  enough  to  demolish  all  faith  in  such  a  dubious  crime;  if 
the  contrary  evidence  were  not  also  extremely  strong.  Wherefore  it  seems  to 
be  the  most  eligible  way  to  conclude,  with  an  ingenious  writer  of  our  own,  (;?) 
that  in  general  there  has  been  such  a  thing  as  witchcraft;  though  one  cannot 
give  credit  to  any  particular  modem  instance  of  it. 

Our  forefathers  were  stronger  believers,  when  thev  enacted  by  statute  33 
Hen.  VUJ,  0.  8,  all  witchcraft  and  sorcery  to  be  felony  without  benefit  of 
clerffy;  and  again  by  statute  1  Jac.  I,  a  12,  that  all  persons  invoking  any  evil 
spint,  or  consulting,  covenanting  with,  entertaining,  employing,  feeding,  or 
rewarding  any  evil  spirit;  or  taking  up  dead  bodies  from  their  graves  to  be  used 
in  any  witchcraft,  sorcery,  charm,  or  inchantment;  or  killing  or  otherwise  hurt- 
ing any  person  by  such  infernal  arts,  should  be  guilty  of  felony  without  bene- 
fit of  clergy,  and  suffer  death.  And,  if  any  person  should  attempt  by  sorcery 
to  discover  hidden  treasure,  or  to  restore  stolen  goods,  or  to  provoke  unlawful 
love,  or  to  hurt  an v  man  or  beasl^  though  the  same  were  not  effected,  he  or  she 
should  suffer  imprisonment  and  pillory  For  the  first  offence,  and  death  for  the  sec- 
end.    These  acts  continued  in  force  till  lately,  to  the  terror  of  all  ancient  females 


«1 


J,  CodL  19,  clB,  (fc)  Ssod.  zkU,  IS.  (I)  S  Intt.  44.  (M)  Qp.  L.  b.  1%  fli  1^ 

;»)  Mr.  AddlBon,  Speet  No.  17. 


(8)  This  provision  is  repealed. 
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in  the  kingdom:  and  many  poor  wretches  were  sacrificed  thereby  to  the  prejudice 
of  their  neighbours,  and  their  own  illusions;  not  a  few  having,  by  some  means 
or  other  confessed  the  fact  at  the  gallows.  But  all  executions  for  this  dubious 
crime  are  now  at  an  end;  our  legislature  having  at  length  followed  the  wise 
example  of  *Loui8  XIY,  in  France,  who  thought  proper  by  an  edict  to  r*<>ai 
restrain  the  tribunals  of  justice  from  receiving  informations  of  witchcraft.  ^  -' 
{o)  And  accordingly  it  is  with  us  enacted  by  statute  9  Geo.  11,  a  5,  that  no 
prosecution  shall  for  the  future  be  carried  on  against  any  persons  for  conjura- 
lion,  witchcraft,  sorcery,  or  inchantment.  But  the  misdemeanor  of  persons 
pretending  to  use  witchcraft,  tell  fortunes,  or  discover  stolen  goods  by  skill  in 
the  occult  sciences,  is  still  deservedly  punished  with  a  year's  imprisonment,  and 
standing  four  times  in  the  pillory.  (9) 

YIL  A  seventh  species  of  offenders  in  this  class  are  all  rdiffUyua  imposUrs; 
such  as  falsely  pretend  an  extraordinary  commission  from  heaven;  or  terrify 
and  abuse  the  people  with  false  denunciations  of  judgments.  These,  as  tending 
to  subvert  all  religion,  by  bringing  it  into  ridicule  and  contempt,  are  punish- 
able by  the  temporal  oonrts  wiu  fine,  imprisonment,  and  infamous  corporal 
punishment,  (p) 

Yin.  Simony^  or  the  corrupt  presentation  of  any  one  to  an  ecclesiastical 
benefice  for  gift  or  reward,  -is  also  to  be  considered  as  an  offence  against  relig- 
ion; as  well  by  reason  of  the  sacredness  of  the  charge  which  is  thus  profane^ 
bought  and  sold,  as  because  it  is  always  attended  with  perjury  in  the -person 
presented,  {a)  The  statute  81  Bliz.  a  6  (which,  so  far  as  it  relates  to  tne  for- 
feiture of  the  right  of  presentation,  was  considered  in  a  former  book),  (r)  en- 
acts, tiiat  if  any  patron,  for  money  or  any  other  corrupt  consideration  or  promise, 
directly  or  indirectly  given,  shall  present,  admit,  institute,  induct,  install,  or 
collate  any  person  to  an  ecclesiastical  benefice  or  dignity,  both  the  giver  and 
taker  shall  forfeit  two  years  value  of  the  benefice  or  dignity;  one  moiety  to  the 
king,  and  the  other  to  any  one  who  will  sue  for  the  same.  It  persons  also  cor- 
ruptly resign  or  exchange  their  benefices,  both  the  giver  and  tbe  taker  shall  in 
like  manner  forfeit  double  the  value  of  the  money  or  other  corrupt  consideration. 
And  persons  who  shall  *corruptly  ordain  or  license  any  minister  or  pro-  r^noi 
cure  nim  to  be  ordained  or  licensed  (which  is  the  true  idea  of  simony),  >-  J 
shall  incur  a  like  forfeiture  of  forty  pounds;  and  the  minister  himself  of  ten 
pounds,  besides  an  incapacity  to  hold  any  ecclesiastical  preferment  for  sevea 
years  afterwards.  Corrupt  elections  and  resignations  m  colleges,  hospitals, 
and  other  eleemosynary  corporations,  are  also  punished  by  the  same  statute 
with  forfeiture  of  the  double  value,  vacating  the  place  or  office,  and  devolution 
of  the  right  of  election  for  that  turn  to  the  crown. 

IX.  Profanation  of  the  Lord's  da^^,  vulgarly  (but  improperly)^  called  Salh 
bath  breaking^  is  a  ninth  offence  against  God  and  religion,  punished  by  the 
municipal  law  of  England.  (10)    For,  besides  the  notorious  indecency  and 


(o)  VoltAira«l0el.  ixmltX7F.ch.S9.    Mod.  Un.  Hist,  zzr,  SIS.   Tel  Yoofl^ilaiis  (<i«  drvll  «rte<iMl»  1681 
45d),  ttf II  reckons  up  soroeir  *nd  wltehoimft  among  the  erimet  punlihAble  in  lYmnoe. 
(p)  1  Hawk,  P.  017.  (g)8Instl6«.  (r)  flee  book  U,  p.  STSl 

(9)  The  vagrant  act  treats  these  as  rogues  and  vagabonds,  and  restrains  and  punishes  them 
accoidlQglT. 

(10)  In  toe  United  States  generally,  by  statute,  persons  are  prohibited  by  law  from  follow- 
log  their  ordinary  calling  on  Sunday,  and  contracts  entered  into  on  that  day  are  made  void. 
These  statutes  have  sometimes  been  assailed  as  unconstitutional,  because  encroaching  upon 
religious  liberty;  but  the  courts  have  sustained  them.  Commonwealth  v.  Wolf,  8  S.  &  R., 
48;  Commonwealth  v.  Lisher,  17  S.  &  R.,  1S5;  Shover  v.  State,  10  Ark.,  259;  Yogelsong  v. 
State,  9  Ind.,  112;  State  v.  Ambs,  20  Mo.,  214;  Cincinnati  v.  Bice,  15  Ohio,  225;  Specht  v. 
Commonwealth,  8  Penn.  St.,  312. 

As  to  exceptions  in  such  statutes  of  works  of  necessity  or  charity,  see  Commonwealth  v. 

Knox,  16  Masa,  76;  Myers  v.  State,  1  Conn.,  502;  Murray  v.  Commonwealth,  24  Penn.  St, 

270;  Allen  v.  Dufiae,  48  Mich.,  1;  8.  C,  88  Am.  Rep.,  159;  Mueller  ▼.  State.  76  Ind.,  810; 

S.  C,  40  Am.  Rep.,  245;  Bucher  v.  Railroad  Co.,  131  Mass..  156;  S.  C,  41  Am.  Rep.,  216; 

i  Yonoski  v.  State,  79  Ind  ,393;  S.  C,  41  Aul  Rep.,  614;  Dale  v.  Enapp  9S  Penn.  St..  889. 
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coandal  of  permitting  an^  seonlar  business  to  be  pabliol;^  transacted  on  that 
<iay,  in  a  country  professing  Christianitj,  and  the  corruption  of  morals  which 
tisually  follows  its  profanation,  the  keeping  one  day  in  the  seven  holy,  as  a 
time  of  relaxation  and  refreshment  as  well  as  for  public  worship,  is  of  admir- 
able service  to  a  state  considered  merely  as  a  civil  institution.  It  humanizes, 
by  the  help  of  conversation  and  society,  the  manners  of  the  lower  classes; 
^  hich  would  otherwise  degenerate  into  a  sordid  ferocity  and  savage  selfish- 
ness of  spirit:  it  enables  the  industrious  workman  to  pursue  his  occupation  in 
liie  ensuing  week  with  health  and  cheerfulness:  it  imprints  on  the  minds  of 
^iie  people  that  sense  of  their  duty  to  Gk>d,  so  necessary  to  make  them  good 
uitizens;  but  which  yet  would  be  worn  out  and  defaced  by  an  unremitted  con- 
tinuance of  labour,  without  any  stated  times  of  recalling  them  to  the  worship 
(^f  their  Maker.  And  therefore  the  laws  of  King  Atfaelstan  {$)  forbade  aU 
merchandizing  on  the  Lord's  day,  under  very  severe  penalties.  And  by  the 
livatute  27  Hen.  YI,  c.  5,  no  fair  or  market  shall  be  held  on  the  principal  festi- 
Tills,  Good  Friday,  or  any  Sunday  (except  the  four  Sundays  in  harvest),  ou 
pain  of  forfeiting  the  goods  exposed^to  sale.  And  since,  by  the  statute  1  Car. 
1,  c.  1,  no  person  shall  assemble  out  of  their  own  parishes,  for  any  sport 
wlatsoever  upon  this  dav;  nor,  in  their  parishes,  shall  use  any  bull  or 
*(U1  ^^^^'^^^^^Sf  interludes,  plays,  or  other  unlawful  exercises,  or  bas- 
'•  J  times;  on  pain  that  every  offender  shall  pay  3«.  ^cL  to  the  poor.  This 
statute  does  not  prohibit,  but  rather  impliedly  allows,  any  innocent  recreation 
or  amusement,  within  their  respective  parishes,  even  on  the  Lord's  day,  after 
divine  service  is  over.  But  by  statute  29  Gar.  II,  c  7,  no  person  is  allowed  to 
fporib  on  the  Lord's  day,  or  use  anv  boat  or  barge,  or  expose  any  goods  to  sale; 
except  meat  in  public  nouses,  milk  at  certain  hours,  and  works  of  necessity  or 
charity,  on  forfeiture  of  5«.  Nor  shall  any  drover,  carrier,  or  the  like,  travel 
upon  that  day,  under  pain  of  twenty  shillings. 

X.  Drunkenness  is  also  punbhed  by  statute  4  Jac.  I,  c.  6,  with  the  forfeit- 
are  of  5«.;  or  the  sitting  six  hours  in  the  stocks:  by  which  time  the  statute 
presumes  the  offender  will  have  regained  his  senses,  and  not  be  liable  to  do 
mischief  to  his  neighbours.  And  there  are  many  wholesome  statutes,  by  way 
3f  prevention,  chiefly  passed  in  the  same  reign  of  King  James  I,  which  regu- 
late the  licensing  of  alehouses,  and  punish  persons  found  tippling  therein;  or 
the  master  of  such  houses  permitting  them. 

XL  The  last  offence  which  I  shall  mention,  more  immediately  against 
religion  and  morality,  and  cognizable  by  the  temporal  courts,  is  that  of  open 
and  notorious  lewdness  :  either  by  frequenting  houses  of  ill-fame,  which  is  an 
indictable  offence;  {t)  (11)  or  by  some  grossly  scandalous  and  public  indecency 
for  which  the  punishment  is  by  fine  and  imprisonment,  (u)  (12)    In  the  year 

(•)  a  M.  (f)  Poph.  906.  (u)  1  Sid.  108. 

(11)  The  keeping  of  a  bawdy-house  Is  a  nuisance  at  the  common  law,  and  indictable  as 
«uch.  Smith  ▼.  State,  6  Gill,  425;  Smith  v.  Commonwealth.  6  B.  Monr.,  21 ;  State  ▼.  Evans, 
6  Ired.,  603;  Commonwealth  ▼.  Harrington,  8  Pick.,  26;  People  ▼.  £rwin,  4Denio,  129 
And  any  form  of  open  and  notorious  lewdness  and  indecency.  See  the  following  note. 
And  probably  frequenting  houses  of  ill-fame  may  be  so  open  and  scandalous  as  to  consti- 
tute a  public  offense,  also,  but  single  acts  of  private  lewdness  certainly  are  not  such  at  the 
common  law. 

(12)  The  i&decent  exposure  of  one's  person  to  public  view  is  an  indictable  offense  at 
common  law.  1  Sid.,  168;  Britain  y.  State,  8  Humph..  203;  State  y.  Roper,  1  Dey.  and 
Bat.,  208:  State  y.  Rose,  82  Mo.,  560.  It  would  seem,  howeyer,  tliat  the  exposure  must  be 
such  as  would  be  offensiye  to  more  than  one  person.  See  Commonwealth  y.  Catlin,  1 
Mass  ,  8;  State  y.  Millard,  18  Vt.,  674.  Publishing  obscene  books  and  pictures  was  in- 
dictable at  common  law.  Commonwealth  y.  Holmes,  17  Mass..  836;  Commonwealth  y. 
Sharpless,  2  S.  and  R ,  01.  It  is  also  in  many  states  made  indictable  by  statute.  To  procure 
the  seduction  of  a  woman,  or  to  lead  one  into  prostitution,  or  to  conspire  to  seduce  one, 
are  crimes  at  common  law.  8  Burr.,  1434.  As  to  the  force  of  American  statutes  punish- 
irig  enticement  for  purposes  of  prostitution,  see  Kauffman  y.  People,  18  N.  Y,  (Sup.  Ct), 
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1650yWheD  the  ruling  powers  found  it  for  their  interest  to  put  >n  the  semblanoe 
of  a  very  extraordinary  strictness  and  purity  of  morals,  not  only  incest  and 
wilful  adultery  were  made  capital  crimes;  but  also  the  repeated  act  of  keeping 
a  brothel,  or  committing  fornification,  were  (upon  a  second  conviction)  made 
felony  without  benefit  of  clergy,  (to)  But  at  the  restoration,  when  men,  from 
an  abhorrence  of  the  hypocrisy  of  the  late  times,  fell  into  a  contrary  extreme 
of  licentiousness,  it  was  not  thou^t  proper  to  renew  a  law  of  *Buch  un-  r^aei 
fashionable  rigour.  And  these  onences  have  been  ever  since  left  to  the  ^  -' 
feeble  coercion  of  the  spiritual  court,  according  to  the  rules  of  the  canon  law; 
a  law  which  has  treated  the  offence  of  incontinence,  nav,  even  adultery  itself, 
with  a  great  deo^ree  of  tenderness  and  lenity;  owing  perhaps  to  the  constrained 
oelibacy  of  its  first  compilers.  The  temporal  courts  therefore  take  no  cogni- 
xance  of  the  crime  of  adultery,  otherwise  than  as  a  private  injury,  (x)  (13) 

But,  before  we  quit  this  subject,  we  must  take  notice  of  the  temporal  pun- 
ishment for  having  bastard  children^  considered  in  a  criminal  light;  for  with 
regard  to  the  maintenance  of  such  illegitimate  offspring,  which  is  a  civil  con- 
oem,  we  have  formerly  spoken  at  large,  (y)     By  the  statute  18  Eliz.  c.  3,  two 

i'ustices  may  take  order  for  the  punishment  of  the  mother  and  reputed  father; 
»ut  what  that  punishment  shall  be  is  not  therein  ascertained;  though  the  con- 
temporary exposition  was  that  a  corporal  punishment  was  intended,  (z)  By 
statute  7  Jac.  I,  c.  4,  a  specific  punishment  (viz.,  commitment  to  the  house  of 
oorreotion)  is  inflicted  on  the  woman  only.  But  in  both  cases  it  seems  that 
the  penalty  can  only  be  inflicted  if  the  bastard  becomes  chargeable  to  the 
parish;  for  otherwise  the  very  maintenance  of  the  child  is  considered  as  a  de- 
gree of  punishment.  By  the  last-mentioned  statute  the  justices  may  commit 
the  mother  to  the  house  of  correction,  there  to  be  punished  and  set  on  work 
for  one  year;  and,  in  case  of  a  second  offence,  till  she  find  sureties  never  to 
offend  again.  (14) 


CHAPTER  y. 

OP  OFFENCES  AGAINST  THE  LAW  OF  NATIONS. 

According  to  the  method  marked  out  in  the  preceding  chapter,  we  are  next 
to  consider  the  offences  more  immediately  repugnant  to  that  universal  law  of 
tiociety  which  regulates  the  mutual  intercourse  between  one  state  and  another; 

(w)  SoobeU,  191.  (j;)8eebookni,p.  1».  (y)  Sea  book  I,  pi  tfSL  (s)I>att.  Just.  cli.ll. 

63;  People  v.  Roderi^,  49  Cal.,  9;  O'sbom  v.  State,  62  Ind.,  620;  People  v.  Carrier,  46 
Mich.,  442. 

Under  the  old  English  law  there  was  in  strictness  no  property  in  a  dead  hody.  Burial 
rights  were  within  Uie  cogQlzance  of  ecclesiastical  courts.  But  removal  of  a  dead  body 
and  stealing  the  grave  clothes  were  indictable  offenses.  In  the  United  States  It  has  been 
held  that  there  is  a  qnasi-property  In  a  dead  body;  that  relatives  have  rights  over  it  which 
a  court  of  equity  will  protect,  and  enjoin  the  removal  of  dead  bodies  against  their  will. 
See  Pierce  v.  Proprietor,  &c.,  10  R.  I,  227;  S.  C.  14  Am.  Rep.,  667;  Bogert  v.  Indian- 
apolis, 18  Ind.,  184,  138;  Guthrie  v.  Weaver,  1  Mo.  App..  136;  Wynkoop  v.  Wynkoop, 
42  Penn.  St.,  298;  Meagher  v.  DriscoU,  99  Mass.,  281.  In  the  United  States  the  violation 
of  graves  and  defacing  of  monuments,  &c.,  is  generally  made  criminal  by  statute. 

(13)  Adultery  and  seduction  are  punished  criminally  in  some  of  the  United  Statea  In 
others  the  only  redress  is  by  civil  action  for  the  recovery  of  damages. 

(14)  The  statute  7  James  I,  c.  4,  was  repealed  by  60  Geo.  Ill,  c.  61,  which  made  new 
provisions  for  these  cases. 

In  the  United  States  the  statutes  upon  the  subject  of  bastard  children  do  not  usually  go 
much  beyond  the  protection  of  the  public  against  the  bastard  becoming  a  public  charge. 
With  this  object  in  view  proceedings  may  be  taken  against  the  putative  rather,  and  he  may 
be  compelled  to  nnpport  the  child,  either  alone  or  with  the  assistance  of  the  mother. 
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those,  I  mean,  which  are  particularly  animadverted  on,  as  such,  by  the  English 
law.  (1) 

The  law  of  nations  is  a  system  of  rules,  deducible  by  natural  reason,  and 
established  by  universal  consent  among  the  civilized  inhabitants  of  the  world; 
(a)  in  order  to  decide  all  disputes,  to  regulate  all  ceremonies  and  civilities,  and 
to  insure  the  observance  of  justice  and  good  faith,  in  that  intercourse  which 
mast  frequently  occur  between  two  or  more  independent  states,  and  the  in- 
dividuals belonging  to  each,  (b)  This  general  law  is  founded  upon  this  prin- 
ciple, that  different  nations  ought  in  time  of  peace  to  do  one  another  all  the 
good  they  can,  and  in  time  of  war  as  little  harm  as  possible,  without  preiudice 
to  their  own  real  interests,  (o)  And,  as  none  of  these  states  will  allow  a 
superiority  in  the  other,  therefore  neither  can  dictate  or  prescribe  the  rules  of 
this  law  to  the  rest;  but  such  rules  must  necessarily  result  from  those 
r*B7l  *pi^"c^P^®3  ^^  natural  justice,  in  which  all  the  learned  of  every  nation 
I-  J  agree;  or  they  depend  upon  mutual  compacts  or  treaties  between  the 
respective  communities;  in  the  construction  of  which  there  is  also  no  judge 
to  resort  to,  but  the  law  of  nature  and  reason,  being  the  only  one  in  which  all 
the  contracting  parties  are  equally  conversant,  and  to  which  they  are  equally 
subject. 

In  arbitrary  states,  this  law,  wherever  it  contradicts,  or  is  not  provided  for 
by,  the  municipal  law  of  the  country,  is  enforced  by  the  royal  power;  but 
since  in  England  no  royal  power  can  introduce  a  new  law,  or  suspend  the 
execution  of  the  old,  therefore  the  law  of  nations  (wherever  any  question 
arises  which  is  properly  the  object  of  its  jurisdiction)  is  here  adopted  in  its 
full  extent  bv  the  common  law,  and  is  held  to  be  a  part  of  the  law  of  the 
land.  And  those  acts  of  parliament  which  have  from  time  to  time  been  made 
to  enforce  this  universal  law,  or  to  facilitate  the  execution  of  its  decisions,  are 
not  to  be  considered  as  introductive  of  any  new  rule,  but  merely  as  declaratory 
of  the  old  fundamental  constitutions  of  the  kingdom:  without  which  it  must 
cease  to  be  a  part  of  the  civilized  world.  Thus,  in  mercantile  questions,  such 
as  bills  of  exchange,  and  the  like;  in  all  marine  causes,  relating  to  freight, 
average,  demurrap^e,  insurances,  bottomry,  and  others  of  a  similar  nature;  the 
law  merchant,  {d)  which  is  a  branch  of  the  law  of  nations,  is  regularly  and 
constantly  adhered  to.  So,  too,  in  all  disputes  relating  to  prizes,  to  ship- 
wrecks, to  hostages,  and  ransom  bills,  there  is  no  other  rule  of  decision  but 
this  great  universal  law,  collected  from  history  and  usage,  and  such  writers 
of  all  nations  and  languages  as  are  generally  approved  and  allowed  of.  (2) 

But  though  in  civil  transactions  and  questions  of  property  between  the  sub- 
jects of  different  states,  the  law  of  nations  has  much  scope  and  extent,  as 
adopted  by  the  law  of  England;  yet  the  present  branch  of  our  inquiries 
r*A8l  ^^  ^^^  ^within  a  narrow  compass,  as  offences  against  the  law  of  na- 
^  -I  tions  can  rarely  be  the  object  of  the  criminal  law  of  any  particular  state. 
For  offences  against  this  law  are  principally  incident  to  whole  states  or  nations^ 
in  which  case  recourse  can  only  be  had  to  war;  which  is  an  appeal  to  the  God 
of  hosts,  to  punish  such  infractions  of  public  faith  as  are  committed  by  one, 
independent  people  against  another:  neither  state  having  any  superior  juris- 
diction to  resort  to  upon  earth  for  lustioe.  But  where  the  indiviauals  of  any 
state  violate  this  general  law,  it  is  then  the  interest  as  well  as  duty  of  the  gov 
ernment,  under  wnich  they  live,  to  animadvert  upon  them  with  a  becoming 
severity,  that  the  peace  of  the  world  may  be  maintained.    For  in  vain  would 

(a)J9r.l,ta  (6)  8m  book  I,  p.  41  (e)  8p.  I«.  K 1,  fli  ti  (<D  See  book  1,  p.  STSw 

SL)  The  offenses  enumerated  in  this  chapter  are  in  the  United  States  cognizable  bv  the 
era!  courts.    They  will  be  found  treated  of  by  Mr.  Wheaton  in  his  International  Law, 
as  well  as  in  other  treatises  on  that  subject,  and  ttiose  on  criminal  law. 

(2)  The  ransom  of  ships  is  forbidden  by  statute  88  Qeo  III,  c.  66,  and  contracts  and  se- 
eurities  for  that  purpose  are  made  void. 
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nations  in  their  colleotiye  capacity  observe  these  universal  rales,  if  private 
subjects  were  at  liberty  to  break  them  at  their  own  discretion,  and  involve  the 
two  states  in  a  war.  It  is  therefore  incumbent  upon  the  nation  injured,  first 
to  demand  satisfaction  and  justice  to  be  done  on  the  offender,  by  the  state  to 
which  he  belongs,  and,  if  that  be  refused  or  neglected,  the  sovereign  then 
avows  himself  an  accomplice  or  abettor  of  his  subject's  crime,  and  draws  upon 
his  community  the  calamities  of  foreign  war. 

The  principal  offences  against  the  law  of  nations,  animadverted  on  as  such 
by  the  municipal  laws  of  England,  are  of  three  kinds:  1.  Violation  of  safe* 
conducts;  2.  Infringement  of  the  riffhts  of  ambassadors;  and  3.  Piracy. 

L  As  to  the  first,  violation  of  safe-conducCs  or  passporU^  expressly  granted 
by  the  king  or  his  ambassadors  (tf)  to  the  Buhjects  of  a  foreign  power  m  time 
of  mutual  war;  or  committing  acts  of  hostilities  as^ainst  such  as  are  in  amity, 
league,  or  truce  with  us,  who  are  here  under  a  general  implied  safe-conduct: 
these  are  breaches  of  the  public  faith,  'without  the  preservation  of  which  there 
can  be  no  intercourse  or  commerce  between  one  nation  and  another:  and  such 
offences  may,  according  to  the  writers  upon  the  law  of  nations,  be  a  just  ground 
of  a  national  war;  since  it  is  not  in  the  power  of  '''the  foreign  prince  to  r«AQi 
cause  justice  to  be  done  to  his  subjects  by  the  very  individual  delin-  ^  ^ 
quent,  but  he  must  require  it  of  the  whole  community.  And  as  during  the 
continuance  of  any  safe-conduct,  either  express  or  implied,  the  foreigner  is 
under  the  protection  of  the  king  and  the  law:  and,  more  especially,  as  it  is  one 
of  the  articles  of  magna  carta^  (f)  that  foreign  merch^ts  should  be  entitled 
to  safe-conduct  and  security  throughout  thekmgdom;  there  is  no  question  but 
that  any  violation  of  either  the  person  or  property  of  such  foreigner  may  be 
punished  by  indictment  in  the  name  of  the  king,  whose  honor  is  more  particu- 
larly engaged  in  supporting  his  own  safe  conduct.  And,  when  this  malicious 
rapacity  was  not  confined  to  private  individuals,  but  broke  out  into  general 
hostilities,  by  the  statute  2  Hen.  Y,  st.  1,  c.  6,  breaking  of  truce  and  safe  con- 
ducts, or  abetting  and  Teceiving  the  truce-breakers,  was  (in  affirmance  and 
support  of  the  law  of  nations)  declared  to  be  high  treason  against  the  crown 
and  dignity  of  the  king;  and  conservators  of  truce  and  safe-conducts  were 
appointed  m  every  port,  and  empowered  to  hear  and  determine  such  treasons, 
(when  committed  at  sea)  according  to  the  ancient  marine  law  then  practiced  in 
the  admiral's  court;  and,  together  with  two  men  learned  in  the  law  of  the  land, 
to  hear  and  determine  according  to  that  law  the  same  treasons  when  committed 
within  the  body  of  any  county.  Which  statute,  so  far  as  it  made  these  of- 
fences amount  to  treason,  was  suspended  by  14  Hen.  VI,  &  8,  and  repealed  by 
20  Hen.  VI,  c.  11,  but  revived  oy  29  Hen.  VI,  c.  2,  which  ^ave  the  same 
powers  to  the  lord  chancellor,  associated  with  either  of  the  chief  justices,  as 
belonged  to  the  conservators  of  truce  and  their  assessors;  and  enacted  that, 
notwithstanding  the  party  be  convicted  of  treason,  the  injured  stranger  should 
have  restitution  out  of  his  effects,  prior  to  any  claim  of  the  crown.  And  it  is 
farther  enacted  by  the  statute  31  Hen.  VI,  c.  4,  that  if  anjr  of  the  kine's  sub- 
jects attempt  or  offend  upon  the  sea,  or  in  any  port  within  the  king^  obey- 
sance,  against  any  stranger  in  amity,  league,  or  truce,  or  under  safe-conduct; 
and  especially  by  attachmg  *his  person,  or  spoiling  him,  or  robbing  him  r*<^Qi 
of  his  goods,  the  lord  chancellor,  with  any  of  the  justices  of  either  the  I-  '  J 
king's  bench  or  common  pleas,  may  cause  full  restitution  and  amends  to  be 
made  to  the  party  injured. 

It  is  to  be  observed,  that  the  suspending  and  repealing  acts  of  14  and  SO 
Hen.  VI,  and  also  the  reviving  act  of  29  Hen.  VT,  were  only  temporary,  so 
that  it  should  seem  that,  after  the  expiration  of  them  all,  the  statute  2  Hen.  V 
continued  in  full  force;  but  yet  it  is  considered  as  extinct  by  the  statute  14 
Edw.  IV,  c.  4,  which  revives  and  confirms  all  statutes  and  ordinances,  made 
before  the  accession  of  the  house  of  York,  against  breakers  of  amities,  truceS| 

(«)  See  book  I,  page  800.     (/)9£«ii.  izr,e.80.  See  book  I,  page  S69,  Ac. 
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leagnee,  and  safe-condaots,  with  an  express  exception  to  the  statute  of  2  Hen. 
y.  Bat  (however  that  may  be)  I  apprehend  it  was  finally  repealed  by  the 
general  statutes  of  Edw.  Yl,  and  Queen  Mary,  for  abolishing  new-created 
treasons;  though  Sir  Matthew  Hale  seems  to  question  it  as  to  treasons  commit- 
ted on  the  sea.  (^)  But  certainly  the  statute  of  31  Hen.  YI  remains  in  full 
force  to  this  day. 

n.  As  to  the  rights  of  amhcuBodoTB^  which  are  also  established  by  the  law 
of  nations,  and  are  therefore  matter  of  universal  concern,  they  have  formerly 
been  treated  of  at  large.  (A)  It  mav  here  be  sufficient  to  remark,  that  the 
common  law  of  England  recognizes  tnem  in  their  full  extent,  by  immediately 
stopping  all  legal  process  suea  out  through  the  ignorance  or  rashness  of  indi- 
viduals, which  may  intrench  upon  the  immunities  of  a  foreign  minister  or  any 
of  his  train.  And,  the  more  effectually  to  enforce  the  law  of  nations  in  this 
respect,  when  violated  through  wantonness  or  insolence,  it  is  declared,  by  the 
statute  of  7  Ann.  c.  12,  that  all  procesk  whereby  the  person  of  any  ambassa- 
dor, or  of  his  domestic  or  domestic  servant,  may  be  arrested,  or  his  goods  dis- 
trained or  seised,  shall  be  utterly  null  and  void;  and  that  all  persons  prose- 
cuting, soliciting,  or  executing  such  process,  being  convicted  by  confession  or 
r^Yll  ^^®  ^^^  ^^  ^^^  witness,  before  the  '''lord  chancellor  and  the  chief  jus- 
l-  -'  tioes,  or  any  two  of  them,  shall  be  deemed  violators  of  the  laws  of  na- 
tions, and  disturbers  of  the  public  repose;  and  shall  suffer  such  penalties  and 
corporal  punishment  as  the  said  judges,  or  any  two  of  them,  shall  think  fit.  (t) 
(3)  Thus,  in  cases  of  extraordinary  outrage,  for  which  the  law  hath  provided 
no  special  penalty,  the  legislature  hath  intrusted  to  the  three  principal  judges 
of  the  kingdom  an  unlimited  power  of  proportioning  the  punishment  to  the 
crime. 

HI.  Lastly,  the  crime  of  piracy,  or  robbery  and  depredation  upon  the  high 
seaSy  is  an  offence  against  the  universal  law  of  society;  a  pirate  being,  accord- 
ing to  Sir  Edward  Coke,  (k)  hostis  humani  generis.  As,  therefore,  he  has  re- 
nounced all  the  benefits  of  society  and  government,  and  has  reduced  himself 
afresh  to  the  savage  state  of  nature,  by  declaring  war  against  all  mankind,  all 
mankind  must  declare  war  against  him:  so  that  every  community  hath  a 
right,  by  the  rule  of  self-defence,  to  inflict  that  punishment  upon  him  which 
every  individual  would  in  a  state  of  nature  have  been  otherwise  entitled  to  do, 
for  any  invasion  of  his  person  or  personal  property. 

By  the  ancient  common  law,  piracy,  if  committed  by  a  subject,  was  held  to 
be  a  species  of  treason,  being  contrary  to  his  natural  allegiance;  and  bv  an 
alien,  to  be  felony  only;  but  now,  since  the  statute  of  treasons,  25  Edw.  HI,  c. 
2,  it  is  held  to  be  only  felony  in  a  subject  (/).  Formerly  it  was  only  cogniz- 
able by  the  admiralty  courts,  which  proceed  by  the  rules  of  the  civil  law.  (m) 
But  it  being  inconsistent  with  the  liberties  of  the  nation  that  any  man's  life 

<ff)  1  HaL  P.  0.  mr.   (h)  See  book  I,  p.  858.    (0  See  the  ocomIod  of  makliig  this  statuto,  book  I,  p.  SSSu 
958lDStlia.  (O/Md.  (m)lHawk.P.a98. 

(8)  For  similar  statutory  proviBions  in  the  United  States,  see  act  of  April  80. 1790, 1  Stat 
at  Large,  117;  Brightl/s  Dig.,  40. 

As  to  priYlleges  of  foreiga  ambaasadors  and  consuls,  see  Const.  17.  S.,  art  8,  §  2;  Rev. 
Stat  1878,  g§  668,  687,  AQ&,  et  teq.    A  forelni  minister  is  protected  from  arrest  and  his 

goods  from  seizure.  R.  S.,  §  4068,  eiseq.  His  household  and  the  attaches  of  the  legation  are 
kewise  protected.  IJnitea  States  v.  Benner,  1  Bald.,  240;  Same  v.  Lafontaine,  4  Granch 
C.  0.,  178;  Same  v.  Jeffers,  4  Granch  G.  G.,  704;  Bbf  parte  Gabrera,  1  Wash.  G.  G.,  282. 
Tlie  protection  exists  even  after  the  minister  has  his  passports.  Dupont  v.  Pichon,  4  DalL, 
821.  And  when  a  minister  is  passing  through  the  country  accreditoa  to  another.  Holbrook 
V.  Henderson,  4  Sandf.,  619.  The  ministers  property  is  identified  with  his  person  in  pro- 
tection. United  States  v.  Hand,  2  Wash.  G.  G.,  485.  Ignorance  is  not  a  defense  to  an 
action  for  injury  to  a  minister.  United  States  v.  Ortega,  4  Wash,  G.  0.,  681;  Same  v. 
liddle,  2  Wash.  G.  G. ,  205.  A  consul  has  not  the  same  privilege,  but  he  can  only  be  sued  in 
the  federal  courts.    United  States  v.  Ravara,  2  Dall.,  297;  Davis  ▼.  Packard,  7 Pet,  276. 

Recognition  of  foreign  representatives  by  the  president  is  conclusive  upon  the  Judidaiy. 
United  States  v.  Ortega,  mtpra.    See  in  general,  note  to  same  case,  11  Wheat,  4w. 
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should  be  taken  away  unless  by  the  judgment  of  his  peers,  or  of  the  common 
law  of  the  land,  the  statute  28  Hen«  v  in,  o.  15,  established  a  new  jurisdiction 
for  this  purpose,  which  proceeds  according  to  the  course  of  the  common  law, 
an'^l  of  which  we  shall  say  more  hereafter. 

*The  offence  of  piracy,  by  common  law,  consists  in  committing  those  r^i^oi 
acts  of  robbery  and  depredation  upon  the  high  seas,  which,  if  committed  ^  ^ 
upon  land,  would  have  amounted  to  felony  there,  (n)  But,  by  statute  some 
other  offences  are  made  piracy  also;  as,  by  statute  11  and  12  Wm.  Ill,  c.  7,  if- 
any  natural  born  subject  commits  any  act  of  hostility  upon  the  high  seas 
against  others  of  his  majesty's  subjects,  under  colour  of  a  commission  from 
any  foreign  power;  this,  though  it  would  only  be  an  act  of  war  in  an  alien, 
shall  be  construed  piracy  in  a  subject.  And,  farther,  any  commander,  or  other 
seafaring  person,  betraying  his  trust,  and  running  away  with  any  ship,  boat, 
ordnance,  ammunition  or  goods;  or  yielding  them  up  voluntarily  to  a  pirate, 
or  conspiring  to  do  these  acts;  or  any  person  assaulting  the  commander  of  a 
vessel  to  hinder  him  from  fighting  in  defence  of  his  ship,  or  confining  him,  or 
making,  or  endeavoring  to  make  a  revolt  'on  board;  shall,  for  each  of  these 
offences,  be  adjudged  a  pirate,  felon  and  robber,  and  shall  suffer  death,  whether 
he  be  principal,  or  merely  accessory,  by  setting  forth  such  pirates,  or  abetting 
them  before  the  fact,  or  receiving  or  concealing  them  or  their  goods  after  it. 
And  the  statute  4  Qeo.  I,  c.  11,  expressly  excludes  the  principals  from  the 
benefit  of  clergy.  By  the  statute  8  Geo.  I,  o.  24,  the  trading  with  known 
pirates,  or  furnishing  them  with  stores  or  ammunition,  or  fitting  out  any  vessel 
lor  that  purpose,  or  m  any  wise  consulting,  combining,  confederating,  or  cor- 
responding with  them:  or  the  forcibly  boarding  any  merchant  vessel,  thoueh 
without  seizing  or  carrying  her  off,  and  destroying  or  throwing  any  of  the 

foods  overboard,  shall  be  deemed  piracy:  and  such  accessories  to  piracy  as  are 
escribed  by  the  statute  of  King  William  are  declared  to  be  principal  pirates, 
and  all  parties  convicted  by  virtue  of  this  act  are  made  felons  without 
benefit  of  clergy.  By  the  same  statutes  also  (to  encourage  the  defence  of  mer- 
chant vessels  against  pirates),  the  commanders  or  seamen  wounded,  and  the 
widows  of  such  seamen  as  are  slain,  in  any  piratical  engagement,  shall  be  en- 
titled to  a  bounty,  to  *be  divided  among  them,  not  exceeding  one-fiftieth  r^n^oi 
part  of  the  value  of  the  cargo  on  board:  and  such  wounded  seamen  shall  '-  ^ 
be  entitled  to  the  pension  of  Greenwich  hospital:  which  no  other  seamen  are, 
except  only  such  as  have  served  in  a  ship  of  war.  And  if  the  commander 
shall  behave  cowardly,  by  not  defending  the  ship,  if  she  carries  guns  or  arms, 
or  shall  discharge  the  mariners  from  fighting,  so  that  the  ship  falls  into  the 
hands  of  pirates,  such  commander  shall  forfeit  all  his  wages,  and  suffer  six 
months'  imprisonment.  Lastly,  bv  statute  18  Geo.  II,  c.  30,  any  natural  born 
Rubject  or  denizen,  who  in  time  of  war  shall  commit  hostilities  at  sea  against 
any  of  his  fellow-subjects,  or  shall  assist  an  enemy  on  that  element,  is  liable  to 
be  tried  and  convicted  as  a  pirate.  (4) 

These  are  the  principal  cases,  in  which  the  statute  law  of  England  interposes 
to  aid  and  enfofce  the  law  of  nations,  as  a  part  of  the  common  law:  by  in- 
flicting an  adequate  punishment  upon  offences  against  that  universal  law,  com- 

(n)  1  Hawk.  P.  a  lOOl 

(4)  Piracy  is  punished  in  the  United  States  in  the  federal  courts.    The  laws  of  congress 

{)re8cribe  what  acts  shall  be  punishable  as  piracy;  and  the  act  of  April  80,  1790,  1  Stat  at 
urge,  118;  that  of  May  16,  1880;  8  id.,  800;  that  of  August  8,  1846,  V  id.,  78;  and  that  of 
March  3, 1847,  id.,  175,  are  referred  to  for  particulars.  The  act  of  1820  makes  the  slave 
trade  piracy.  The  act  of  March  8, 1819,  which  was  only  temporary,  provided  for  the  duq- 
ishment  of  offenses  which  were  piracy  by  the  laws  of  nations:  as  to  which  see  TJ.  6.  v. 
Smith,  6  Wheat.,  158;  and  U.  S.  v.  Furlonff.  id,,  184;  The  Marianna Flora,  Hid.,  1.  And 
as  to  piracyunder  the  act  of  1790.  see  U.  8.  v.  Pahner,  8  Wheat,  610;  U.  S.  v.  B^lintock, 
5 Mi.,  144;  IT.  S.  v.  Furlong,  id,  184. 
The  slave  trade  is  made  piracy  by  Bnglish  statutes.    Bee  statute  6  and  7  Yic,  o.  98. 
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mitted  by  private  persons.  We  shall  proceed  in  the  next  chapter  to  consider 
offences  which  more  immediately  affect  the  sovereign  executive  power  of  oar 
own  particular  state,  or  the  king  and  government;  which  species  of  crimes 
brancnes  itself  into  a  much  larger  extent  than  either  of  those  which  we  have 
already  treated. 


CHAPTER  VL 
OP  HIGH  TREASON. 

Thb  third  general  division  of  crimes  consists  of  such  as  more  especiallv 
affect  the  supreme  executive  power,  or  the  king  and  his  government;  wMcn 
amount  either  to  a  total  renunciation  of  that  allegiance,  or  at  the  least  to  a 
criminal  neglect  of  that  dutv,  which  is  due  from  every  subject  to  his  sovereign. 
In  a  former  part  of  these  Commentaries  (a)  we  had  occasion  to  mention  uie 
nature  of  allegiance,  as  the  tie  or  ligamen  which  binds  every  subject  to  be 
true  and  faithful  to  his  sovereign  liege  lord  the  king,  in  return  for  that  pro- 
tection which  is  afforded  him;  and  truth  and  faith  to  bear  of  life  and  limb, 
and  earthly  honour;  and  not  to  know  or  hear  of  any  ill  intended  him,  without 
defending  him  therefrom.  And  this  allegiance,  we  may  remember,  was  dis- 
till gnished  into  two  species:  the  one  natural  and  perpetual,  which  is  inherent 
only  in  natives  of  the  king's  dominions;  the  other  local  and  temporary,  which 
is  incident  to  aliens  also.  Bvery  offence,  therefore,  more  immediately  affect- 
ing the  royal  person,  his  crown,  or  dignity,  is  in  some  degree  a  breach  of  this 
duty  of  allegiance,  whether  natural  or  innate,  or  local  and  acquired  by  resi- 
dence: and  these  may  be  distinguished  into  four  kinds;  I.  Treason.  2.  Felo- 
nies injurious  to  the  king's  prerogative.  3.  IVoBmunire.  4.  Other  mispri- 
sions and  contempts.  Of  which  crimes,  the  first  and  principal  is  that  of 
treason. 

|-^^.-|  ^Treason,  proditio^  in  its  very  name  (which  is  borrowed  from  the 
^  -J  French)  imports  a  betraying,  treachery,  or  breach  of  faith.  It  there- 
fore happens  only  between  allies,  saith  the  Mirror:  (d)  for  treason  is  indeed  a 
general  appellation  made  use  of  by  the  law,  to  denote  not  only  offences  against 
the  king  and  government,  but  also  that  accumulation  of  guilt  which  arises 
whenever  a  superior  reposes  a  confidence  in  a  subject  or  inferior,  between 
whom  and  himself  there  subsists  a  natural,  a  civil,  or  even  a  spiritual  relation: 
and  the  inferior  so  abuses  that  confidence,  so  forgets  the  obligations  of  duty, 
subjection  and  allegiance,  as  to  destroy  the  life  of  any  such  superior  or  lord, 
(c)  This  is  looked  upon  as  proceeding  from  the  same  principle  of  treachery, 
in  private  life,  as  would  have  urged  him  who  harbours  it  to  have  conspired  in 
public  against  his  liege  lord  and  sovereign;  and  therefore  for  a  wife  to  kill  her 
ford  or  husband,  a  servant  his  lord  or  master,  and  an  ecclesiastic  his  lord  or 
ordinary:  these  being  breaches  of  the  lower  allegiance,  of  private  and  domes- 
tic faith,  are  denominated  pe^i^  treasons.  (1)  But  when  disloyalty  so  rears  its 
crest  as  to  attack  even  majesty  itself,  it  is  called  by  way  of  eminent  distinction 
high  treason  aUa  proditio  :  being  equivalent  to  the  crimen  Icbscb  mc0eekUi$  of 
ihe  Romans,  as  Olanvil  (d)  denominates  it  also  in  our  English  law. 

As  this  is  the  highest  civil  crime  which  (considered  as  a  member  of  the 
community)  any  man  can  possibly  commit,  it  ought  therefore  to  be  the  most 
precisely  ascertained.  For  if  the  crime  of  high  treason  be  indeterminate,  this 
alone  (says  the  president  Montesquieu)  is  sufficient  to  make  any  government 
degenerate  into  arbitrary  power,  (e)     And  yet,  by  the  ancient  common  law, 

(a)  BookI,clLlO.  (b)  0. 1,S7. 

lo!)LL.A9lfredi.e,4.    AetkeUt.  c.  4,    OcmmiM,  a  M,  81.  (<l)£.l,al  (•)  Sp.  L.  b.  IS,  o.  7. 

(1)  This  offense  is  not  recognised  in  the  United  Btates,  and  is  now  abolished  in  England. 
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there  was  a  great  latitude  left  in  the  breast  of  the  judges  to  determine  what 
was  treasoii  or  not  so:  whereby  the  creatures  of  tyraunioal  princes  had  oppor- 
tunity to  create  abundance  of  constructive  treasons;  that  is,  to  raise,  by  force 
and  arbitrary  constructions,  offences  into  the  *crime  and  punishment  oi  tm^Ttt-i 
treason  which  never  were  suspected  to  be  such.  Thus  the  accroaching  ^  '  ^ 
or  attempting  to  exercise,  royal  power  (a  veir  uncertain  charge)  was  in  the  21 
Edw.  Ill  held  to  be  treason  in  a  knight  of  Hertfordshire,  who  forcibly  as- 
saulted and  detained  one  of  the  king's  subjects  till  he  paid  him  90/. ;  {/)  a 
crime,  it  must  be  owned,  well  deserving  of  punishment;  but  which  seems  to 
be  of  a  complexion  very  different  from  that  of  treason.  Killing  the  king's 
father,  or  brother,  or  even  his  messenger,  has  also  fallen  under  the  same  de- 
nomination, {g)  The  latter  of  which  is  almost  as  tyrannical  a  doctrine  as  that 
of  the  imperial  constitution  of  Arcadius  and  Honorius,  which  determines  that 
any  attempts  or  designs  against  the  ministers  of  the  prince  shall  be  treason. 
(h)  But,  however,  to  prevent  the  inconveniences  wnich  began  to  arise  in 
England  from  this  multitude  of  constructive  treasons,  the  statute  25  Edw.  Ill, 
c.  2,  was  made;  which  defines  what  offences  only  for  the  future  should  be 
held  to  be  treason:  in  like  manner  as  the  lex  Julia  majeatatis  among  the 
Romans,  promulged  by  Augustus  Csssar,  comprehended  all  the  ancient  laws, 
that  had  before  been  enacted  to  punish  transgressors  against  the  state,  (i) 
This  statute  must  therefore  be  our  text  and  gnido,  in  order  to  examine  into 
the  several  species  of  high  treason.  And  we  shall  find  that  it  comprehends 
all  kinds  of  nigh  treason  under  seven  distinct  branches. 

1.  **  When  a  man  doth  compass  or  imagine  the  death  of  our  lord  the  king,  of 
our  lady  his  queen,  or  of  their  eldest  son  and  heir."  Under  this  description  it 
is  held  that  a  queen  regnant  (such  as  Qaeen  Elizabeth  and  Queen  Anne)  is 
within  the  words  of  the  act,  being  invested  with  royal  power,  and  entitled  to 
the  allegiance  of  her  subjects:  (j)  but  the  husband  of  such  a  queen  is  not  com- 
prised within  these  words,  '''and  therefore  no  treason  can  be  committed  rtt^j^-i 
affainst  him.  {k)  The  king  here  intended  is  the  king  in  possession,  ^  ''i 
without  any  respect  to  his  title;  for  it  is  held,  that  a  king  de  /ado  and  not  de 
/tirs,  or,  in  other  words,  an  usurper  that  hath  got  possession  of  the  throne,  is 
a  king  within  the  meaning  of  the  statute:  as  there  is  a  temporary  allegiance 
due  to  him,  for  his  administration  of  the  government  and  temporary  protection 
of  the  public:  and,  therefore,  treasons  committed  against  Henry  \1  were  pun- 
ished under  Edward  IV,  though  all  the  line  of  Lancaster  had  been  previously 
declared  usurpers  by  act  of  parliament.  But  the  most  rightful  heir  of  the 
crown,  or  king  dejure  and  not  defacto^  who  hath  never  had  plenary  possession 
of  the  throne,  as  was  the  case  of  the  house  of  York  during  the  three  reigns  of 
the  line  of  Lancaster,  is  not  a  king  within  this  statute  against  whom  treasons 
may  be  committed.  (Q  And  a  very  sensible  writer  on  the  crown-law  carries 
the  point  of  possession  so  far,  that  he  holds,  (m)  that  a  king  out  of  possession 
is  so  far  from  having  an^  right  to  our  allegiance,  by  any  other  title  which  he 
may  set  up  against  the  king  in  being,  that  we  are  Dound  by  the  duty  of  our 
allegiance  to  resist  him.  A  doctrine  which  he  grounds  upon  the  statute  1 1 
Hen.  Vn,  a  1,  which  is  declaratory  of  the  common  law,  and  pronounces  all 
subjects  excused  from  any  penalty  or  forfeiture,  which  do  assist  and  obey  a 
king  de  facto.  But,  in  truth,  this  seems  to  be  confounding  all  notions  of  right 
and  wrong;  and  the  consequence  would  be,  that  when  Cromwell  had  mur- 
dered the  elder  Charles,  and  usurped  the  power  (though  not  the  name)  of  king, 
the  people  were  bound  in  duty  to  hinder  the  son's  restoration:  and  were  the 

in  1  HaL  p.  a  so.  to)  Britt.  o.  8S.     1  Hawk.  P.  O.  84. 

(A)  Qvd  de  neee  virorum  ulttttriun^  qui  eontiliit  et  con$Utoria  nottro  intemmt^  teiMtorum  etiam 
(namet  iptipcurtcorporignoitritunt)  vH  eufut  libet  poatremo,  qui  miHtat  nobUcum  cagitaverU:  (eadem 
'enim  §everitate  voluntaUm  toeUrU^  qua  effeetum  punirihira  valuer int)  ipae  quiden^  tUpote  minfutati§ 
r9U»,oladio  feriatur,  bonis  ^u$  on%ntlm$jUco  noahro  addicti*.    {Cod.  9, 8, 6.) 

m  GraTin.    Grig,  1,  f  84. 

o6 1  hal P. o.  101.         (lotiiiffe^r.  iHaLP.aioa.  (oiiMtr.  ihalp. aid 
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king  of  Poland  or  Morocco  to  invade  this  kingdom,  and  by  any  means  to  set 
possession  of  the  crown  (a  term,  by  the  way,  of  very  loose  and  indistinct  sig- 
nification), the  subject  would  be  bound  by  his  allegiance  to  fight  for  his 
natural  prince  to-day,  and  b^  the  same  duty  of  allegiance  to  fight  against  him 
to-morrow.  The  true  distinction  seems  to  be,  tnat  the  statute  of  Henry 
p^Q-i  *the  Seventh  does  by  no  means  command  any  opposition  to  a  king  a& 
^  ■'  Jur^;  but  excuses  the  obedience  paid  to  a  king  dc  fctcio.  When,  there- 
fore, an  usurper  is  in  possession,  the  subject  is  excused  &nd  justified  in  obeying 
and  giving  him  assistance:  otherwise,  under  an  usurpation,  no  man  could  be 
safe:  if  the  lawful  prince  had  a  right  to  hang  him  for  obedience  to  the  powers 
in  being,  as  the  usurper  would  certainly  do  n>r  disobedience.  Nay,  farther,  as 
the  mass  of  people  are  imperfect  judges  of  title,  of  which  in  all  cases  posses- 
sion is  prima  facie  evidence,  the  law  compels  no  man  to  yield  obedience  to 
that  prince  whose  right  is  by  want  of  possession  rendered  uncertain  and  dis- 
putable, till  Providence  shall  think  fit  to  interpose  in  his  favour,  and  decide 
the  ambiguous  claim:  and,  therefore,  till  he  is  entitled  to  such  allegiance  by 
possession,  no  treason  can  be  committed  against  him.  Lastly,  a  king,  who 
has  resigned  his  crown,  such  resignation  being  admitted  and  ratified  in  parlia- 
ment, is,  according  to  Sir  Matthew  Hale,  no  longer  the  object  of  treason.  (») 
And  the  same  reason  holds,  in  case  a  king  abdicates  the  government;  or,  by 
actions  subversive  of  the  constitution,  virtually  renounces  the  authority  which 
he  claims  by  that  very  constitution:  since,  as  was  formerly  observed,  (o)  when 
the  fact  of  abdication  is  once  established,  and  determined  by  the  proper 
judges,  the  consequence  necessarily  follows,  that  the  throne  is  thereby  vacant, 
and  he  is  no  longer  king. 

Let  us  next  see,  what  is  a  compassing  or  imagining  the  death  of  the  king, 
SsG.  These  are  synonymous  terms;  the  word  compass  signifying  the  purpose  or 
design  of  the  mind  or  will  {p)  and  not,  as  in  common  speech,  the  carrying  such 
design  to  effect,  (q)  And  therefore  an  accidental  stroke,  which  may  mortally 
wound  the  sovereign,  per  infortuniam,  without  any  traitorous  intent,  is  no 
treason:  as  was  the  case  of  Sir  Walter  Tyrrel,  who,  oy  the  command  of  King 
r  4,^g  -I  William  Ruf us,  *shooting  at  a  hart,  the  arrow  glanced  against  a  tree, 
■-  J  and  killed  the  king  upon  the  spot,  (r)  But,  as  this  compassing  or  im- 
agining is  an  act  of  the  mina,  it  cannot  possibly  fall  under  any  judicial  cog- 
nizance, unless  it  be  demonstrated  by  some  open,  or  overt  act.  (2)  And  yet 
the  tyrant  Dionysius  is  recorded  (s)  to  have  executed  a  subject,  barely  for 
dreaming  that  he  had  killed  hini;  which  was  held  of  sufiloient  proof,  that  he 
had  thought  thereof  in  his  waking  hours.  But  such  is  not  the  temper  of  the 
English  law;  and  therefore,  in  this,  and  the  three  next  species  of  treason,  it  is 
necessary  that  there  appear  an  open  or  overt  act  of  a  more  full  and  explicit 
nature,  to  convict  the  traitor  upon.  The  statute  expressly  requires  that  the 
accused  ''  be  thereof,  upon  sufficient  proof,  attainted  of  some  open  act  by  men 
of  his  own  condition.''  Thus,  to  provide  weapons  or  ammunition  for  the  pur- 
pose of  killing  the  king  is  held  to  be  a  palpable  overt  act  of  treason  in  imagin- 
ing his  death,  {t)  To  conspire  to  imprison  the  king  by  force,  and  move 
towards  it  by  assembling  company,  is  an  overt  act  of  compassing  the  king's 
death;  {ti^  for  all  force,  used  to  the  person  of  the  king,  in  its  consequence  may 
tend  to  his  death,  and  is  a  strong  presumption  of  something  worse  intended 
than  the  present  force,  by  such  as  nave  so  far  thrown  off  their  bounden  duty 

in)  1  Hal.  P.  O.  lot.  (o)  Book  I,  page  SIS. 

(p)  By  the  andent  law  compaaatng  or  intOBduig  the  death  of  aagr  niao,  dMMMSIniiad  hjsosM  iffldaiii 
fact,  was  equaUj'  penal  aa  homicide  itaelt    (8  Inst.  6.) 
(o)  1  HaxTpTa  IW. 
(r)8Inst.ft.  (s)  Flntareh  <»  vil  (DSlMklH  («)  1  HaL  P.  a  lOH 

(3)  See  F68ter  0.  L.,  194.  The  most  tborouffh  examinatioii  and  diseoMion  of  the  law 
of  hiffh  treason  is  to  be  found  in  the  report  of  Ardy's  Case,  24  State  Trials,  199,  hi  which 
Mr.  Brskine  made  one  of  his  finest  displays  of  matchless  ability  as  an  advocate.  See  also 
Burr's  Trial. 
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to  their  soYereign;  it  being  an  old  obserration,  that  there  is  generallj  bat  a 
short  interval  between  the  prisons  and  the  graves  of  princes.  There  is  no 
question,  also,  bat  that  taking  any  measures  to  render  such  treasonable  pni^ 
poses  effectual,  as  assembling  and  consulting  on  the  means  to  kill  the  king,  ia 
a  sufficient  overt  act  of  high  treason,  (w) 

How  far  mere  wordSf  spoken  by  an  individual,  and  not  relative  to  any  trea- 
sonable act  or  design  then  in  agitation,  shall  amount  to  treason,  has  been 
formerly  matter  of  doubt.  We  have  two  instances  in  the  reign  of  Edward 
the  Fourth,  *of  persons  executed  for  treasonable  words:  the  one  a  r*Q/|i 
citizen  of  London  who  said  he  would  make  his  son  heir  of  the  craum^  L  ^  J 
being  the  sign  of  the  house  in  which  he  lived;  the  other  a  gentleman  whose 
favorite  buck  the  king  killed  in  hunting,  whereupon  he  wished  it,  horns  and 
all,  in  the  king's  belly.  These  were  esteemed  hard  cases:  and  the  chief  justice. 
Markham,  rather  chose  to  leave  his  place  than  assent  to  the  latter  juagment 
(a;)  But  now  it  seems  clearly  to  be  agreed,  that  by  the  common  law  and  the 
statute  of  Edward  III,  words  spoken  amount  to  only  a  high  misdemeanor,  and 
no  treason.  For  they  may  be  spoken  in  heat,  without  any  intention,  or  be 
mistaken  perverted,  or  mis-remembered  by  the  hearers;  their  meaning  depends 
always  on  their  connection  with  other  words  and  things;  they  may  signify 
differently  even  according  to  the  tone  of  voice  with  which  they  are  delivered; 
and  sometimes  silence  itself  is  more  expressive  than  any  discourse.  As,  there- 
fore, there  can  be  nothing  more  equivocal  and  ambiguous  than  words,  it  would 
indeed  be  unreasonable  to  make  them  amount  to  high  treason.  And  accord- 
ingly in  4  Car.  I,  on  a  reference  to  all  the  judges,  concerning  some'  very  atro- 
cious words  spoken  by  one  Pyne,  they  certified  to  the  king,  ^*  that  though  the 
words  were  as  wicked  as  mignt  be,  yet  they  were  no  treason:  for  unless  it  be 
by  some  particular  statute,  no  words  will  be  treason."  (y)  If  the  words  be 
set  down  in  writing,  it  argues  more  deliberate  intention:  and  it  has  been  held 
that  writing  is  an  overt  act  of  treason:  for  scribere  est  agert.  But  even  in  this 
case  the  bare  words  are  not  the  treason,  but  the  deliberate  act  of  writing 
them.  And  such  writing,  though  unpublished,  has  in  some  arbitrary  reigns 
convicted  its  author  of  treason:  particularly  in  the  cases  of  one  Peachum,  a 
clergyman,  for  treasonable  passages  in  a  sermon  never  preached;  (s)  and  of 
Algernon  Sydney,  for  some  papers  found  in  his  closet;  which,  had  they  been 
plainly  relative  to  any  previous  formed  design  of  dethroning  or  murdering  the 
King,  might  doubtless  have  been  properly  read  in  evidence  as  overt  '''acts  r  «q.  •■ 
of  that  treason,  which  was  specially  laid  in  the  indictment,  (a)  But  *-  ^ 
being  merely  speculative,  without  any  intention  (so  far  as  appeared)  of  making 
any  public  use  of  them,  the  convictmg  the  authors  of  treason  upon  such  an 
insufficient  foundation  has  been  universally  disapproved.  Peachum  was  there- 
fore pardoned:  and  though  Sydney  indeed  was  executed,  yet  it  was  to  the 
general  discontent  of  the  nation ;  and  his  attainder  was  afterwards  reversed  by 
parliament.  There  was  then  no  manner  of  doubt,  but  that  the  publication  of 
such  a  treasonable  writing  was  a  sufficient  overt  act  of  treason  at  the  common 
law;  (ft)  though  of  late  even  that  has  been  questioned. 

2.  The  second  species  of  treason  is,  'Mf  a  man  do  violate  the  king's  com* 
panion,  or  the  kinfi^s  eldest  daughter  unmarried,  or  the  wife  of  the  kin^s 
eldest  son  and  heir.^  By  the  kin^s  companion  is  meant  his  wife;  and  by  vio- 
lation is  understood  carnal  knowledge,  as  well  without  force,  as  with  it:  and 
this  is  high  treason  in  both  parties,  if  both  be  consenting;  as  some  of  the  wivea 
of  Henry  the  Eighth  by  fatal  experience  evinced.  The  plain  intention  of  thia 
law  is  to  guard  ^e  blood  royal  from  any  suspicion  of  bastardy,  whereby  the 
succession  to  the  crown  might  be  rendered  dubious:  and  therefore,when  this  rea- 
son ceases,  the  law  ceases  with  it;  for  to  violate  a  qneen  or  prinoess-dowager  ia 
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held  to  be  no  treason:  (c)  in  like  manner  as,  by  the  feudal  law,  it  was  a  felony 
and  attended  with  a  forfeiture  of  the  fief,  if  the  vassal  vitiated  the  wife  or 
daughter  of  his  lord;  {cl)  but  not  so,  if  he  only  vitiated  his  widow,  (e) 

^  8.  The  third  species  of  treason  is  '^  if  a  man  do  levy  war  against  our  lord  the 
kine  in  his  realm."  And  this  may  be  done  b^  taking  arms,  not  only  to  dethrone 
the  June,  but  under  pretence  to  reform  religion,  or  the  laws,  or  to  remove  evil 
counsellors,  or  other  grievances,  whether  real  or  pretended.  (/)     For  the  law 

r*82l  ^^^^  "^^'  ^^^^^^^  ^^^  ^^f  permit  *any  private  man,  or  set  of  men,  to  inter- 
^  ^  fere  forcibly  in  matters  of  such  high  importance;  especially  as  it  has  es- 
tablished a  sufficient  power,  for  these  purposes,  in  the  high  court  of  parliament: 
neither  does  the  constitution  justify  any  private  or  particular  resistance  for  pri- 
vate or  particular  grievances;  though  incases  of  national  oppression  the  nation 
has  very  justifiably  risen  as  one  man,  to  vindicate  the  original  contract  subsist- 
ing between  the  king  and  his  people.  To  resist  the  king's  forces  by  defending  a 
castle  against  them,  is  a  levying  of  war;  and  so  is  an  insurrection  with  an 
avowed  design  to  pull  down  all  inclosures,  a/^ brothels,  and  the  like;  the  univer- 
sality of  the  design  making  it  a  rebellion  against  the  state,  an  usurpation  of  the 
powers  of  government,  and  an  insolent  invasion  of  the  king's  authority,  (j/) 
But,  a  tumult,  with  a  view  to  pull  down  a  particular  house,  or  lay  open  a  par- 
ticular inclosure,  amounts  at  most  to  a  riot;  this  being  no  general  defiance  of 
public  government.  So,  if  two  subjects  quarrel  and  levy  war  against  each 
other  (in  that  spirit  of  private  war,  which  prevailed  all  over  Europe  (A)  in  the 
early  feudal  times),  it  is  only  a  great  riot  and  contempt,  and  no  treason.  Thus  it 
happened  between  the  earls  of  Hereford  and  Gloucester,  in  20  Edw.  I,  who 
raised  each  a  little  army,  and  committed  outrages  upon  each  other's  lands,  burn- 
ing houses,  attended  with  the  loss  of  many  lives:  yet  this  was  held  to  be  no 
high  treason,  but  only  a  great  misdemeanor,  (i)  A  bare  conspiracy  to  levy  war 
does  not  amount  to  this  species  of  treason;  but  (if  particularly  pointed  at  the 
person  of  the  king  or  his  government)  it  falls  within  the  first,  of  compassing  or 
imagining  the  king's  deatL  (k) 

4.  **  If  a  man  be  adherent  to  the  king's  enemies  in  hit  realm,  giving  to  them 
aid  and  comfort  in  the  realm,  or  elsewhere,"  he  is  also  declared  guilty  of  high 
treason.  This  must  likewise  be  proved  by  some  overt  act,  as  by  ffivmg  them 
intelligence,  (3)  by  sending  them  provisions,  by  selling  them  arms,  by  treaoher- 
r*83l  ^^^^y  surrendering  a  fortress,  or  the  *like.  (Q  By  enemies  are  here  under- 
^      ^  stood  the  subjects  of  foreign  powers  with  whom  we  are  at  open  war.  As 

(e)  8  Inst.  9.        (d)  reud.  L  I,  t  ^        (e)Ibid.i,n.        (/)  1  Hawk.  P.  a  87.        (0)  1  HaL  P.  a  18^ 
(M)  Bobertson,  Ch.  V.  I,  45^  S88.       (0  1  Hal.  P.  a  188.        (fc)  8  Inst.  8.    Foster,  SlU  ul       (0  8  Inst  la 

(8)  Treason  against  the  United  States  is  very  carefully  defined  and  limited  by  the  consti- 
tution,  and  it  can  consist  "only  in  levying  war  aeainst  them,  or  in  adhering  to  their  enemies, 
giving  them  aid  and  comfort."  Const,  of  United  States,  art.  8,  |  8.  And  by  the  same  sec- 
tion, '*Ko  person  shall  be  convicted  of  treason  unless  on  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  on  confession  in  open  court."  See,  also,  act  of  April  80, 1790  (1  Stat. 
at  Lai^ge  112),  prescribing  the  penalty  of  death  for  this  offense. 

The  question,  what  is  treason  under  the  constitution,  was  considered  in  JSb  parte  Bollman, 
4  Cranch,  75,  and  it  was  there  held  that  a  conspiracy  to  subvert  the  government  by  force  is 
not  treason,  but  that  war  must  be  actually  leviea.  See  also  U.  S.  v  Han  way,  3  Wall.  Jr., 
189;  Kespublica  v.  Carlisle.  1  DalL,  85.  In  Fries*  Case  (Whart  State  Trials,  684),  Judge 
Ghsse,  of  the  United  States  supreme  court,  charged  the  Jury,  among  other  things,  as  fol- 
lows: 

"  It  is  the  opinion  of  the  court  that  any  insurrection  or  rising  of  any  body  of  people,  with- 
in the  United  States,  to  attain  or  effect  bv  force  or  violence  any  object  of  a  great  public  nat- 
nzfi,  or  of  public  and  general  (or  national)  concern,  is  a  levying  of  war  agunst  tae  United 
States  within  the  contemplation  and  construction  of  the  constitution. 

"On  this  general  position  the  court  are  of  opinion  that  any  such  insurrection  or  ridng  to 
resist,  or  to  prevent  by  force  or  violence,  the  execution  of  any  statute  of  the  United  States, 
for  levying  or  collecting  taxes,  duties,  imposts  or  excises;  or  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  or  for  any  other  object  of  a  general  nature  or  natioaal  con- 
cern, under  any  pretence,  as  that  the  statute  was  unjust,  burthensome,  oppressive  or  uncon- 
stitutional, is  a  levying  war  against  the  United  States  within  the  contemplation  and  oonstmo* 
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to  foreign  pirates  or  robbers,  who  ma;^  happen  to  invade  our  ooastSy  whithont 
any  open  hostilities  between  their  nation  and  oar  own,  and  without  any  oom- 
jiission  from  any  prince  or  state  at  enmity  with  the  orown  of  Great  Britain, 
the  giving  them  any  assistance  is  also  clearly  treason;  either  in  the  light  jof 
adhering  to  the  public  enemies  of  the  king  and  kingdom,  (m)  or  else  in  that 
of  levying  war  against  his  majesty.  And,  most  indisputably,  the  same  acts  of 
adherence  or  aid,  which  (when  applied  to  foreign  enemies)  will  constitute 
treason  under  this  branch  of  the  statute,  will  (when  afforded  to  our  own  fellow- 
subjects  in  actual  rebellion  at  home)  amount  to  high  treason  under  the  descrip- 
tion of  levying  war  against  the  king,  (n)  But  to  relieve  a  rebel,  fled  out  of 
the  kingdom,  is  no  treason:  for  the  statute  is  taken  strictly,  and  a  rebel  is  not 
an  enerny:  an  enemy  being  always  the  subject  of  some  foreign  prince,  and  one 
who  owes  no  allegiance  to  the  orown  of  England,  (o)  And  if  a  person  be 
under  circumstances  of  actual  force  and  constraint,  through  a  well  grounded 
apprehension  of  injury  to  his  life  or  person,  this  fear  or  compulsion  will  excuse 
his  even  joining  with  either  rebels  or  enemies  in  the  kingdom,  provided  he 
leaves  them  whenever  he  hath  a  safe  opportunity,  (p) 

5.  '*If  a  man  counterfeit  the  king's  great  or  privy  seal,**  this  is  also  high 
treason.  But  if  a  man  takes  wax  bearing  the  impression  of  the  great  seal  off 
from  one  patent,  and  fixes  it  on  another,  this  is  held  to  be  only  an  abuse  of  the 
seal,  and  not  a  counterfeiting  of  it:  as  was  the  case  of  a  certain  chaplain,  who 
in  such  manner  framed  a  dispensation  for  non-residence.  But  the  knavish  arti- 
fice of  a  lawyer  much  exceeded  this  of  the  divine.  One  of  the  clerks  in  chan- 
eery  glued  together  two  pieces  of  parchment,  on  the  uppermost  of  which  he 
wrote  a  patent,  to  which  he  regularly  obtained  the  great  seal,  the  label  going 
through  both  the  skins.  He  *then  dissolved  the  cement;  and  taking  off  r^Q^i 
the  written  patent,  on  the  blank  skin  wrote  a  fresh  patent,  of  a  differ-  ^  ^ 
ent  import  from  the  former,  and  published  it  as  true.  This  was  held  no  coun- 
terfeiting of  the  great  seal,  but  only  a  great  misprision;  and  Sir  Edward 

(m)  Foster,  BIS.  (n)JMd.B16.  (o)  1  Hawk.  P.  a  8S.  (p)  IVMter,  B16. 

tion  of  the  constitution.  The  reason  for  this  opinion  is,  that  an  insurrection  to  resist  or  pre- 
vent by  force  the  execution  of  anv  statute  of  the  United  States  has  a  direct  tendency  to  dis- 
solve all  the  bands  of  society,  to  destroy  all  order  and  all  laws,  and  also  all  security  for  the 
lives,  liberties  and  property  of  the  citizens  of  the  United  States.  \ 

'The  court  are  of  opinion  that  military  weapons  (as  guns  and  swords,  mentioned  in  the 
indictmeot)  are  not  necessary  to  make  such  insurrection  or  rising  amount  to  a  levyingiwar, 
because  numbers  may  supply  the  want  of  weapons  and  other  instruments  may  effect  the 
intended  mischief.  The  legal  guilt  of  levying  war  may  be  incurred  without  the  use  of  mil- 
itary weapons  or  military  array. 

"The  court  are  of  the  opinion  that  the  assembling  of  bodies  of  men,  armed  and  arrayed 
in  a  warlike  manner,  for  purposes  only  of  a  private  nature,  is  not  treason,  although  the 
judges  or  other  peace  officers  should  be  insulted  or  resisted,  or  even  great  outrages  commit- 
ted to  the  persons  or  property  of  our  citizens. 

'The  true  criterion  whether  acts  committed  are  treason  or  a  less  offense  (as  a  riot)  is  the 
quo  animo,  or  the  intention,  with  which  the  people  did  assemble.  When  the  intention  is 
universal  or  general,  as  to  effect  some  object  of  a  general  public  nature,  it  will  be  treason,  and 
cannot  be  considered,  construed,  or  reauced  to  a  riot  The  commission  of  any  numl>erof 
fe  onies,  riots,  or  other  misdemeanors,  cannot  alter  their  nature,  so  as  to  make  them  amount 
to  treason;  and  on  the  other  hand,  if  the  intention  and  acts  combined  amount  to  a  treason, 
they  cannot  be  sunk  down  to  a  felony  or  riot.  The  intention  with  which  any  acts  (as  fel- 
onies, the  destruction  of  property  or  the  like)  are  done,  will  show  to  what  class  of  crimes 
the  case  belongs."  See  also  U.  S.  v.  Han  way,  2  Wall.  Jr.,  189;  U.  S.  v.  Mitchell,  2  DalL 
848;  U.  S.  V.  YItoI,  td,  846;  U.  S  v..  Hozie,  1  Paine,  265;  U.  8.  v.  Greathouse,  2  Abb.  U. 
8.,  864;  Shortrioge  v.  Macon,  Chase,  186.  And  as  to  what  is  adhering  to  the  enemies  of 
the  United  States,  see,  U.  8.  v.  Piyor,  8  Wash.  C.  C,  234.  And  see  2  Bish.  Cr.  L.,  7th  ed. 
ch.  46;  Whart  Cr.  L.  §  2718,  etteg. 

Attainder  of  treason  against  the  United  States  works  corruption  of  blood,  or  forfettore,  on- 
ly during  the  life  of  the  person  attainted.    Const.,  art  8  §  8. 

Treason  may  be  also  committed  against  the  several  statea    The  crime  is  generallv  defined 
and  limited  in  the  state  constitutions  in  the  same  manner  as  in  the  constitution  of  the  UniS> 
|ed  States,  and  the  punishment  prescribed  is  the  samei 
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Coke  (g)  mentions  it  with  lome  indignatioiiy  that  the  party  waa  liying  at  that 

6.  The  sixth  species  of  treason  under  this  statute,  is  '^if  a  man  counterfeit 
the  king's  money:  and  if  a  man  bring  false  money  into  the  realm  counterfeit 
to  the  money  of  England,  knowing  the  money  to  be  false,  to  merchandise  and 
make  payment  withal."  As  to  the  first  branch,  counterfeiting  the  king's 
money;  this  is  treason,  whether  the  false  money  be  uttered  in  payment  or  not. 
Also,  if  the  king's  own  minters  alter  the  standard  or  alloy  estsiblished  by  law, 
it  is  treason.  But  gold  and  silver  money  only  are  held  to  be  within  the  stat- 
ute, (r)  With  regard  likewise  to  the  second  branch,  importing  foreign  coun- 
terfeit money,  in  order  to  utter  it  here;  it  is  held  that  uttermg  it,  without 
importing  it,  is  not  within  the  statute,  {s)  But  of  this  we  shall  presently  say 
more.  (4) 

7.  The  last  species  of  treason  ascertained  by  the  statute,  is,  'Hf  a  man  slay 
the  chancellor,  treasurer,  or  the  king's  justices  of  the  one  bench  or  the  other, 
justices  in  eyre,  or  justices  of  assize,  and  all  other  justices  assigned  to  hear  and 
determine,  being  in  their  places  doing  their  offices."  These  high  magistrates, 
as  they  repretent  the  king's  majesty  during  the  execution  of  their  offices,  are 
therefore  for  the  time  equally  regarded  by  the  law.  But  this  statute  extends 
only  to  the  actual  killing  of  them,  and  not  wounding,  or  a  bare  attempt  to  kill 
them.  It  extends  also  only  to  the  officers  therein  specified;  and  therefore  the 
barons  of  exchequer,  as  such,  are  not  within  the  protection  of  this  act:  {t)  but 
the  lord  keeper  or  commissioners  of  the  great  seal  now  seem  to  be  within  it,  by 
virtue  of  the  statutes  5  Eliz.  c.  18,  and  1  W.  and  M.  c,  21. 

f-4ioKi  *Thus  careful  was  the  legislature,  in  the  reign  of  Edward  the  Third, 
'-  •■  to  specify  and  reduce  to  a  certaintv  the  vague  notions  of  treason  that 
had  formerly  prevailed  in  our  courts,  int  the  act  does  not  stop  here,  but 
goes  on.  *^  Because  other  like  cases  of  treason  may  happen  in  time  to  come, 
which  cannot  be  thought  of  nor  declared  at  present,  it  is  accorded,  that  if  any 
other  case  supposed  to  be  treason,  which  is  not  above  specified,  doth  happen 
before  any  judge;  the  judge  shall  tarry  without  going  to  judgment  of  the 
treason,  till  the  cause  be  showed  and  declared  before  the  kine  and  his  parlia- 
ment, whether  it  ought  to  be  judged  treason,  or  other  felony.  Sir  Matthew 
Hale  (u)  is  very  high  in  his  encomiums  on  the  great  wisdom  and  care  of  the 
parliament,  in  thus  keeping  judges  within  the  proper  bounds  and  limits  of  this 
act,  by  not  suffering  them  to  run  out  (upon  their  own  opinions)  into  construc- 
tive treasons,  though  in  cases  that  seem  to  them  to  have  a  like  parity  of  reason, 
but  reserving  them  to  the  decision  of  parliament.  This  is  a  great  security  to 
the  public,  the  judges,  and  even  this  sacred  act  itself;  and  leaves  a  weighty 
memento  to  judges  to  be  careful  and  not  over-hasty  in  letting  in  treasons  by 
construction  or  interpretation,  especially  in  new  cases  that  have  not  been 
resolved  and  settled.  2.  He  observes,  that  as  the  authoritative  decision  of 
these  casits  omissi  is  reserved  to  the  king  and  parliament,  the  most  regular  way 
to  do  it  is  by  a  new  declarative  act;  and  therefore  the  opinion  of  any  one  or 
of  both  houses,  though  of  very  respectable  weight,  is  not  that  solemn  declara- 
tion referred  to  by  this  act,  as  the  only  criterion  for  judging  of  future  treasons. 
In  consequence  of  this  power,  not,  indeed,  originally  granted  by  the  statute 
of  Edward  III,  but  constitutionally  inherent  in  every  subsequent  parliament 
(which  cannot  be  abridged  of  any  rights  by  the  act  of  a  precedent  one),  the 
legislature  was  extremelv  liberal  m  declaring  new  treasons  in  the  unfortunate 
reign  of  King  Richard  the  Second;  as,  particularly,  the  killing  of  an  ambassa- 
r^fiAl  ^^^  ^^  made  so;  *which  seems  to  be  founded  npon  better  reason  than 
L  ^^J   the  multitude  of  other  points,  that  were  then  strained  np  to  this  high 

(ff)SIiitt.iau       (r)  1  Hawk.  p.  0.  «.       (•)/M(l.a.       (f)lHaLP.aML        («)  1  HaL  P.  a  «». 

(^  In  the  United  8tatea.  counterfeiting  and  kindred  offenses  art  not  treasea,  tal  an 
isloiiles. 
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offenoe;  the  most  arbitrary  and  absurd  of  all  which  was  b^  the  statute  21  Rio. 
n,  0.  dy  which  made  the  bare  purpose  and  intent  of  kilhng  or  deposing  the 
king,  without  any  overt  act  to  aemonstrate  it,  high  treason.  And  yet  so  little 
effect  have  over-violent  laws  to  prevent  any  crime,  that  within  two  years  after- 
wards this  very  prince  was  both  deposed  and  murdered.  And  in  the  first  year 
of  his  successor's  reign,  an  act  was  passed,  (v)  reciting  **  that  no  man  knew 
how  he  ought  to  behave  himself,  to  do,  speak,  or  say,  &r  doubt  of  such  pains 
of  treason;  and  therefore  it  was  accorded,  that  in  no  time  to  come  any  treason 
be  indeed  otherwise  than  was  ordained  by  the  statute  of  King  Edward  the 
Third.^  This  at  once  swept  away  the  whole  load  of  extravagant  treasons 
introduced  in  the  time  of  Richard  the  Second. 

But  afterwards,  between  the  reign  of  Henry  the  Fourth  and  Queen  Mary, 
and  particularly  in  the  bloody  reign  of  Henry  the  Eighth,  the  spirit  of  invent- 
ing new  and  strange  treasons  was  revived:  among  which  we  may  reckon  the 
offences  of  clipping  money;  breaking  prison  or  rescue,  when  the  prisoner  is 
committed  for  treason;  burning  houses  to  extort  money;  stealing  cattle  by 
Welshmen;  counterfeiting  foreign  coin;  wilful  poisoning;  execrations  against 
the  king,  calling  him  opprobrious  names  by  public  writing;  counterfeiting  the 
sign  manual  or  signet;  refusing  to  abjure  the  pope;  deflowering  or  marrying, 
without  the  royal  license,  any  of  the  king's  children,  sisters,  aunts,  nephews, 
or  nieces;  bare  solicitation  of  the  chastity  of  the  queen  or  princess,  or  advances 
made  by  themselves;  marrying  with  the  king  by  a  woman  not  a  virgin,  with- 
out previously  discovering  to  him  such  her  unchaste  life;  judging  or  believing 
(manifested  by  any  overt  act)  the  king  to  have  been  lawfully  married  to  Ann 
of  Cleves;  derogating  from  the  king's  royal  style  and  title;  impugning  his 
supremacy;  and  assembling  riotously  to  the  *number  of  twelve,  and  r^o/^i 
not  dispersing  upon  proclamation:  all  which  new-fangled  treasons  were  ^  -' 
totally  abrogated  by  the  statute  1  Mar.  c.  1,  which  once  more  reduced  all 
treasons  to  the  standard  of  the  statute  25  Edw.  IIL  Since  which  time,  though 
the  legislature  has  been  more  cautious  in  creating  new  offences  of  this  kind, 
yet  the  number  is  very  considerably  increased,  as  we  shall  find  upon  a  short 
review. 

These  new  treasons,  created  since  the  statute  1  Mar.  c.  1,  and  not  compre- 
hended under  the  description  of  statute  25  Edw.  HI,  I  shall  comprise  under 
three  heads.  1.  Such  as  relate  to  papists.  2.  Such  as  relate  to  falsifying  the 
coin,  or  other  royal  signatures.  3.  Such  as  are  created  for  the  security  of  the 
protest  ant  succession  in  the  house  of  Hanover. 

1.  The  first  species,  relating  to  papists,  was  considered  in  a  preceding  chap- 
tor,  among  the  penalties  incurred  by  that  branch  of  non-conformists  to  the 
national  church;  wherein  we  have  only  to  remember,  that  by  statute  5  Eliz.  o. 
1,  to  defend  the  pope's  jurisdiction  in  this  realm,  is,  for  the  first  time,  a  heavy 
misdemeanor:  and,  if  the  offence  be  repeated,  it  is  high  treason.  Also  by 
statute  27  Eliz.  c.  2,  if  any  popish  priest,  bom  in  the  dominions  of  the  crown 
of  England,  shall  come  over nither  from  beyond  the  seas,  unless  driven  by  stress 
of  weather,  (to)  and  departing  in  a  reasonable  time;  (x)  or  shall  tarry  here 
three  days  without  conforming  to  the  church,  and  taking  the  oaths;  he  is  guilty 
of  high  treason.  And  by  statute  3  Jac.  I,  c.  4,  if  any  natural-born  subject  be 
withdrawn  from  his  allegiance,  and  reconciled  to  the  pope  or  see  of  Rome,  or 
any  other  prince  or  state,  both  he  and  all  such  as  procure  such  reconciliation 
shall  incur  the  guilt  of  high  treason.  These  were  mentioned  Under  the  divi- 
sion before  referred  to,  as  spiritual  offences,  and  I  now  repeat  them  as  temporal 
ones  also;  the  reason  of  distinguishing  these  overt  acts  of  popery  from  all 
others,  by  setting  the  mark  of  high  treason  upon  them,  being  certainly  on  a  civil, 
and  not  on  a  religious  account.  For  every  popish  priest  of  course  renounces 
his  allegiance  to  his^temporal  sovereign  upon  taking  orders;  that  being  r^ggi 
inconsistent  with  his  new  engagements  of  canonical  obedience  to  the   ^      ^ 

(V)  SUt  1  Hen.  IV,  c  10.  (to)  Sir  T.  RaTm.  877.  (c)  Latch.  1 
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pope;  and  the  same  may  be  said  of  an  obstinate  defence  of  hisaathoritj  here^ 
or  a  formal  reconciliation  to  the  see  of  Rome,  which  the  statute  construes  to 
be  a  withdrawing  from  one's  natural  allegiance;  and  therefore,  besides  being 
reconciled  "  to  the  pope,"  it  also  adds,  "  or  any  other  prince  or  state." 

2.  With  regard  to  treasons  relative  to  the  coin  or  other  roi/cU  signcUureSf  we 
may  recollect  that  the  only  two  offences  respecting  the  coinage,  which  are 
made  treason  by  the  statute  25  Edw.  Ill,  are  the  actual  counterfeiting  the 
gold  and  silver  coin  of  this  kingdom;  or  the  importing  of  such  counterfeit 
money  with  intent  to  utter  it,  knowing  it  to  be  false.  But,  these  not  being 
found  sufficient  to  restrain  the  evil  practices  of  coiners  and  false  moneyers, 
other  statutes  have  been  since  made  for  that  purpose.  The  crime  itself  is  made 
a  species  of  high  treason;  as  being  a  breach  of  allegiance  by  infringing  the 
king's  prerogative,  and  assuming  one  of  the  attributes  of  the  sovereign,  to 
whom  alone  it  belongs,  to  set  the  value  and  denomination  of  coin  made  at 
home,  or  to  fix  the  currency  of  foreign  money:  and  besides,  as  all  money  which 
bears  the  stamp  of  the  kingdom  is  sent  into  the  world  upon  the  public  faith, 
as  containing  metal  of  a  particular  weight  and  standard,  whoever  falsifies  thii 
if  an  offender  against  the  state,  by  contributing  to  render  that  public  faith 
•ospected.  And  upon  the  same  reasons,  by  a  law  of  the  emperor  Constantino, 
(y)  false  coiners  were  declared  guilty  of  hi^h  treason,  and  were  condemned  to 
be  burnt  alive:  as,  by  the  laws  of  Athens  (z)  all  counterfeiters,  debasers,  and 
diminishers  of  the  current  coin  were  subjected  to  capital  punishment.  How- 
ever, it  must  be  owned  that  this  method  of  reasoning  is  a  little  overstrained: 
counterfeiting  or  debasing  the  coin  being  usually  practiced  rather  for  the  sake 
of  private  and  unlawful  lucre,  than  out  of  any  disaffection  to  the  sovereign. 
r*8fi1  '^^^  ^therefore,  both  this  and  ^its  kindred  species  of  treason,  that  of 
*-.  ■■  counterfeiting  the  seals  of  the  crown  or  other  royal  signatures,  seem 
better  denominated  by  the  later  civilians  a  branch  of  the  crimen  falsi  or  for- 
gery  (in  which  they  are  followed  by  Glanvil,  (a)  Bracton,  (b)  and  Fleta)  (c) 
than  by  Constantino  and  our  Edward  the  Third,  a  species  of  the  crimen  loBsm 
mqfestatiSf  or  high  treason.  For  this  confounds  the  distinction  and  propor- 
tion of  offences;  and,  by  affixing  the  same  ideas  of  guilt  upon  the  man  who 
coins  a  leaden  sroat  and  him  who  assassinates  his  sovereign,  takes  off  from 
that  horror  which  ought  to  attend  the  very  mention  of  the  crime  of  high  trea- 
son, and  makes  it  more  familiar  to  the  subject  Before  the  statute  25  Edw. 
m,  the  offence  of  counterfeiting  the  coin  was  held  to  be  only  a  species  of 
petit  treason ;  (d)  but  subsequent  acts  in  their  new  extensions  of  the  offence 
have  followed  the  example  of  that  statute,  and  have  made  it  equally  high 
treason  with  an  endeavour  to  subvert  the  government,  though  not  quite  equal 
in  its  punishment. 

In  consequence  of  the  principle  thus  adopted,  the  statute  1  Mar.  o.  1,  having 
at  one  stroke  repealed  all  intermediate  treasons  created  since  the  25  Edw.  Ill, 
it  was  thought  expedient  bv  statute  1  Mar.  st.  2,  c.  6,  to  revive  two  species, 
viz.:  1.  That  if  any  person  falsely  forge  or  counterfeit  any  such  kind  of  coin 
of  gold  or  silver,  as  is  not  the  proper  coin  of  this  realm,  but  shall  be  current 
within  this  realm  by  consent  of  the  crown;  or,  2,  shall  falsely  forge  or  counter- 
feit the  sign  manual,  privy  signet,  or  privy  seal;  such  offences  shall  be  deemed 
high  treason.  And  bv  statute  1  and  2  P.  and  M.  c.  11,  if  any  persons  do  bring 
into  this  realm  such  false  or  counterfeit  foreign  money,  being  current  here, 
knowing  the  same  to  be  false,  with  intent  to  utter  the  same  in  payment,  they 
shall  be  deemed  offenders  in  high  treason.  The  money  referred  to  in  these 
statutes  must  be  such  as  is  absolutely  current  here,  in  all  payments,  by  the 
king's  proclamation;  of  which  there  is  none  at  present,  Portugal  money  being 
only  taken  by  consent,  as  approaching  the  nearest  to  our  standard:  and  falling 
in  well  enough  with  our  divisions  of  money  into  pounds  and  shillings:  there- 

(v)  C.  9.  94.  2  Cod.  Theod.  de  falsa  moneta,  I.  9l  (s)  PotU  Ant  b.  1.  a  M. 

(a)  L.  14.  c.  7.  ib)  L.  S,  c.  3,  Sf  1  aod  <•  (e)  ill,  e.  SSl  (d)  1  HaL  P.  0. 
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lore  to  oonnterfeit  it  is  not  high  treason,  bat  anotlier  inferior  offence. 
♦Clipping  or  defacing  the  genuine  coin  was  not  hitherto  inclnded  in  r^QQi 
these  statutes;  though  an  offence  equally  pernicious  to  trade,  and  an  ^  ^ 
equal  insult  upon  the  prerogative,  as  well  as  personal  affront  to  the  sovereign: 
whose  yery  image  ought  to  be  had  in  reverence  by  all  loyal  subjects.  Ana 
therefore  among  the  Romans,  (e)  defacing  or  even  melting  down  the  emperor's 
statues  was  made  treason  bv  tne  Julian  law;  together  with  other  pffences  of 
the  like  sort,  according  to  that  vague  conclusion,  **  cUiudve  quid  simile,  ai  ad- 
miserirU,^^  And  now,  in  England,  by  statutes  5  Eliz.  c.  11,  clipping,  washing, 
rounding,  or  filing,  for  wicked  gain's  sake,  any  of  the  money  ot  this  realm,  or 
other  money  suffered  to  be  current  here,  shall  be  adjudged  to  be  high  treason; 
and  by  statute  18  Eliz.  c.  1  (because  "the  same  law,  being  penal,  ought  to  be 
taken  and  expounded  strictly  according  to  the  words  thereof,  and  the  like 
offences,  not  by  any  equity  to  receive  the  like  punishment  or  pains  "),  the  same 
species  of  offences  is  therefore  described  in  other  more  general  words,  viz. : 
impairing,  diminishing,  falsifying,  scaling,  and  lightening;  and  made  liable  to 
the  same  penalties,  fiy  statute  8  and  9  Wm.  ID^  c.  26,  made  perpetual  by  7 
Ann.  c.  26,  whoever  without  proper  authority,  shall  knowingly  make  or  mend, 
or  assist  in  so  doing,  or  shall  buy,  sell,  conceal,  hide,  or  knowingly  have  in  bis 
possession,  any  implements  of  coinage  specified  in  the  act,  or  other  tools  or 
instruments  proper  only  for  the  coinage  of  money;  (5)  or  shall  convey  the 
same  out  of  the  king's  mint;  he,  together  with  his  counsellors,  procurers,  aid- 
ers, and  abettors,  shall  be  guilty  of  high  treason,  which  is  by  much  the  severest 
branch  of  the  coinage  law.  The  statute  goes  on  farther,  and  enacts  that  to 
mark  anv  coin  on  the  edges  with  letters,  or  otherwise  in  imitation  of  those 
nsed  in  the  mint;  or  to  colour,  guild,  or  case  over  any  coin -resembling  the 
current  coin,  or  even  round  blanks  of  base  metal;  shall  be  construed  high 
treason.  But  all  prosecutions  on  this  act  are  to  be  commenced  within  three 
*months  after  the  commission  of  the  offence,  except  those  for  making  or  r>iig^n 
mending  any  coining  tool  or  instrument,  or  for  marking  money  round  ^  •■ 
the  edges;  which  are  directed  to  be  commenced  within  six  months  after  the 
offence  committed.  (/^  And,  lastly,  by  statute  15  and  16  Geo.  II,  c.  28,  if 
any  person  colours  or  alters  any  shilling  or  sixpence,  either  lawful  or  counter- 
feit, to  make  them  respectively  resemble  a  guinea  or  half  guinea;  or  any 
halfpenny  or  farthing  to  make  them  respectively  resemble  a  shilling  or  six- 

?ence;  this  is  also  high  treason:  but  the  offender  shall  be  pardoned,  in  case 
i>eing  out  of  prison)  he  discovers  and  convicts  two  other  offenders  of  the 
same  kind.  (6) 

8.  The  other  new  species  of  high  treason  is  such  as  is  created  for  the  security 
of  the  protestant  succession  over  and  above  such  treasons  against  the  king  and 
government  as  were  comprised  under  the  statute  25  Edw.  IIL  For  this  pur- 
pose, after  the  act  of  settlement  was  made,  for  transferring  the  crown  to  the 
illustrious  house  of  Hanover,  it  was  enacted  by  statute  18  and  14  Wm.  Ill,  c. 
3,  that  the  pretended  Prince  of  Wales,  who  was  then  thirteen  vears  of  age, 
and  had  assumed  the  title  of  King  James  III,  should  be  attainted  of  high 
treason;  and  it  was  made  high  treason  for  any  of  the  king's  subjects,  by  letters,- 

(•)^.48,4,6.  (/)  Stat.  7  Ann.  a  as. 

(5)  This  offense  is  now  reduced  to  felony  in  England. 

(6)  The  counterfeiting,  etc.  of  copper  coin,  the  making,  mending,  etc.,  of  tools  or  imple- 
ments for  the  purpose,  and  having  the  same  in  custody  without  lawful  excuse,  etc.,  were 
made  punishable  as  felonies  under  statute  2  Wm.  Iv ,  c.  84.  The  uttering  or  putting  in 
circulation  of  counterfeit  copper  coin  was  not  before  indictable  at  all:  Rex  v.  Curwan,  1 
East  P.  C,  182;  and  the  making,  etc..  of  tools,  etc.,  for  counterfeiting  the  copper  coin  was 
a  common-law  misdemeanor  only.  Offenses  against  the  currency  are  punishable  in  the 
federal  courts  of  the  United  States,  under  various  acts  of  congress,  as  statutory  offenses. 
But  they  may  also  be  punished  by  the  states;  the  same  act  constituting  an  offense  against 
each  soverei^ty.  Fox  v.  Ohio,  5  How.,  410;  U.  S.  v.  Marigold,  0  Mow.,  560;  Moore  t. 
People,  14  How.,  18. 
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meflsages,  or  otherwisey  to  hold  oorrespondence  with  him,  or  maj  person 
employed  by  him,  or  to  remit  any  money  for  his  nse,  knowing  the  same  to  be 
if  or  his  service.  And  by  statute  17  Qeo.  II,  o.  39,  it  is  enacted,  that  if  any  of 
the  sons  of  the  pretender  shall  land  or  attempt  to  land  in  this  kingdom,  or  be 
found  in  Great  Britain,  or  Ireland,  or  any  of  the  dominions  belonging  to  the 
same,  he  shall  be  judged  attainted  of  high  treason,  and  suffer  the  pains  thereof. 
And  to  correspond  with  them,  or  to  remit  money  for  their  use,  is  made  high 
treason  in  the  same  manner  as  it  was  to  correspond  with  the  father.  By  the 
statute  1  Ann.  st.  2,  c.  17,  if  any  person  shall  endeavor  to  deprive  or  hmder 
any  person,  being  the  next  in  succession  to  the  crown  according  to  the  limita- 
tions of  the  act  of  settlement,  from  succeeding  to  the  crown,  and  shall  mali- 
r^cgo-i  ciously  and  directly  attempt  the  same  by  any  *overt  act,  such  offence 
^  ^  shall  be  high  treason.  And  by  statute  6  Ann.  c.  7,  if  any  person  shall 
maliciously,  advisedly,  and  directly,  by  writing  or  printing,  maintain  and 
affirm,  that  any  other  person  hath  any  right  or  title  to  the  crown  of  this  realm, 
otherwise  than  according  to  the  act  of  settlement;  or  that  the  kin^s  of  this 
realm  with  the  authority  of  parliament  are  not  able  to  make  laws  and  statutes, 
to  bind  the  crown  and  the  descent  thereof;  such  person  shall  be  guilty  of  high 
treason.  This  offence  (or  indeed  maintaining  this  doctrine  in  any  wise,  that 
the  king  and  parliament  cannot  limit  the  crown)  was  once  before  made  high 
treason  by  statute  13  Eliz.  c.  1,  during  the  life  of  that  princess.  And  aft^r  her 
decease  it  continued  a  high  misdemeanor,  punishable  with  forfeiture  of  goods 
and  chattels,  even  in  the  most  flourishing  sera  of  indefeasible  hereditary  right 
Skud  jure  divino  succession.  But  it  was  again  raised  into  high  treason,  by  the 
statute  of  Anne  before  mentioned,  at  the  time  of  a  proiected  invasion  in 
favour  of  the  then  pretender;  and  upon  this  statute  one  Matthews,  a  printer, 
was  convicted  and  executed  in  1719,  for  printing  a  treasonable  pamphlet, 
entitled  "  Vox  populi  vox  DeV^  {g) 

Thus  much  for  the  crime  of  treason,  or  Ubwb  mc^estatU,  in  all  its  branches; 
which  consists,  we  may  observe,  originally,  in  grossly  counteracting  that  alle- 
giance which  is  due  from  the  subject  by  either  birth  or  residence;  though,  in 
some  instances,  the  zeal  of  our  legislators  to  stop  the  progress  of  some  highly 
pernicious  practices  has  occasioned  them  a  little  to  depart  from  this  its  pnmi- 
tive  idea.  But  of  this  enough  has  been  hinted  already:  it  is  now  time  to 
pass  on  from  defining  the  crime  to  describing  its  punishment. 

The  punishment  of  high  treason  in  general  is  very  solemn  and  terrible. 
1.  That  the  offender  be  drawn  to  the  gallows,  and  not  be  carried  or  walk; 
though  usually  (by  connivance,  (A)  at  length  ripened  by  humanity  into  law)  a 
sledge  or  hurdle  is  allowed,  to  preserve  the  offender  from  the  extreme  torment 
r*93l  ^^  being  dragged  on  the  ground  or  pavement,  (i)  2.  That  he  *be 
*-  ^  hanged  by  the  neck,  and  then  cut  down  alive.  3.  That  his  entrails  be 
taken  out  and  burned,  while  he  is  yet  alive.  4.  That  his  head  be  cut  off.  5. 
That  his  body  be  divided  into  four  parts.  6.  That  his  head  and  quarters  be 
at  the  king's  disposal,  (k)  (7) 

The  king  may,  and  often  doth,  discharge  all  the  punishment,  except  behead- 
ing, especially  where  any  of  noble  blood  are  attainted.  For  beheading,  being 
part  of  the  judgment,  that  may  be  executed,  though  all  the  rest  be  omitted  by 
the  king's  command.  (/)  But  where  beheading  is  no  part  of  the  judgment,  aa 
in  murder  or  other  felonies,  it  hath  been  said  that  the  king  cannot  change  the 
judgment,  although  at  the  request  of  the  party,  from  one  species  of  death  to 
another,  (m)     But  of  this  we  shall  say  more  hereafter,  (n) 

(a)  state  Tr.  iz.  680.  (h)  S8  An.  pi.  7.  (0  1  HaL  P.  a  888. 

(k)  This  punishment  for  treason.  Sir  Edward  Ooke  tells  us.  is  warranted  by  diven  examples  in  8ori|^ 
lure;  for  Joab  was  drawn,  Bithan  was  hant^ed,  Judas  was  emoowelied,  and  so  of  the  rest.    (3  Inst.  Sll.) 
(0  1  Hal.  P.  C.  851.  (m)  8  Inst.  ftS.  (n)  See  ch.  82. 

(7)  The  punishment  for  treason  was  chaneed  to  hanging  hi  case  of  women  by  stat  80 
Geo.  Ill,  c.  48,  and  in  case  of  men  bj  stat.  54  Geo.  Ill,  c.  146. 
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In  the  case  of  coining,  which  is  a  trbason  of  a  different  complexion  from  the 
rest,  the  punishment  is  milder  for  male  offenders;  being  only  to  be  drawn  and 
hanged  by  the  neck  till  dead,  (o)  But  in  treasons  of  every  kind  the  punish- 
ment of  women  is  the  same,  and  different  from  that  of  men.  For  as  the 
decency  due  to  the  sex  forbids  the  exposing  and  publicly  mangling  their 
bodies,  their  sentence  (which  is  to  the  full  as  terrible  to  sensation  as  the  other) 
is  to  be  drawn  to  the  gallows,  and  there  to  be  burned  alive,  {p ) 

The  consequence  of  this  iudgment  (attainder,  forfeiture,  and  corruption  of 
blood)  must  be  referred  to  the  latter  end  of  this  book,  when  we  shall  treat  of 
them  all  together,  as  well  in  treason  as  in  other  offences. 


CHAPTER  VIl. 


OF  FELONIES  INJURIOUS  TO  THE  KING'S  PREROGA- 
TIVE. 

As,  according  to  the  method  I  have  adopted,  we  are  next  to  consider  such 
feionies  as  are  more  immediately  injurious  to  the  king's  prerogative,  it  will 
not  be  amiss  here,  at  our  first  entrance  upon  this  crime,  to  inquire  briefly  into 
the  nature  and  meaning  of  felony:  before  we  proceed  upon  any  of  the  par- 
ticular branches  into  which  it  is  divided. 

Felony,  in  the  general  acceptation  of  our  English  law,  comprises  every 
species  of  crime,  which  occasioned  at  common  law  the  forfeiture  of  lands  or 
goods.  (1)  This  most  frequentlv  happens  in  those  crimes,  for  which  a  capital 
punishment  either  is  or  was  liable  to  be  inflicted:  for  those  felonies  which  are 
called  clergyable,  or  to  which  the  benefit  of  clergy  extends,  were  anciently 
punished  with  death,  in  all  lay,  or  unlearned  offenders;  though  now  b^  the 
statute-law  that  punishment  is  for  the  first  offence  universallv  remitted. 
Treason  itself,  says  Sir  Edward  Coke,  (a)  was  anciently  comprised  under  the 
name  felony:  and  in  confirmation  of  this  we  may  observe  that  the  statute  of 
treasons,  25  Edw.  Ill,  c.  2,  speaking  of  some  duoious  crimes,  directs  a  refer- 
ence to  parliament;  *that  it  may  there  be  adjudged,  '^whether  they  be  r^Q^-i 
treason,  or  other  felony."  All  treasons,  therefore,  strictly  speaking,  are  ^  J 
felonies;  though  all  felonies  are  not  treasons.  And  to  this  also  we  may  add, 
that  not  only  all  offences,  now  capital,  are  in  some  degree  or  other  felony;  but 
that  this  is  likewise  the  case  with  some  other  offences,  which  are  not  punished 
with  death;  an  suicide,  where  the  party  is  already  dead;  homicide  by  chance 
medley,  or  in  self-defence;  and  petit  larceny  or  pilfering:  all  which  a^e 
^strictly  speaking)  felonies,  as  they  subject  the  committers  of  them  to  for- 
leitures.  So  that  upon  the  whole  the  only  adequate  definition  of  felony  seems 
to  be  that  which  is  before  laid  down;  viz.,  an  offence  which  occasions  a  total 

(o)  1  Hal.  p.  C.  851.  (p)SHaLP.  aaOQ.  (a)8lDrt.l6. 

(1)  In  some  of  the  United  States  by  statute  the  term  *' felony"  is  made  to  embrace  all 
offenses  for  which  a  specified  punishment  maybe  imposed;  e.  g,,  imprisonment  in  the  state 
penitentiary.  People  v.  Van  Steenburgh,  1  Park.  C.  R,  89.  In  the  absence  of  such  statu- 
tory definition,  those  offenses  are  felonies  which  were  so  at  the  common  law.  Ward  r. 
People,  3  Hill,  895;  Drennan  v.  People,  10  Mich.,  169;  though  in  Ohio,  where  all  offenses 
are  statutory,  it  has  been  said  that  '*  the  lermfdony  has  no  distinct  and  well-defined  mean- 
ing applicable  to  our  system  of  criminal  jurisprudence.  In  England  it  has  a  well-known 
and  extensive  signification,  and  comprises  every  species  of  crime  which,  at  common  law, 
worked  a  forfeiture  of  goods  and  lands.  But  under  our  criminal  code  the  word  fdoniou; 
though  occasionally  us^,  expresses  a  signification  no  less  vague  and  indefinite  thsn  the 
word  m'mma^"    Matthews  ▼.  S^Ate,  4  Ohio  St  589. 
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forfeitare  of  either  lands,  or  goods,  or  both,  at  the  common  law;  and  to  which 
capital  or  other  punishment  may  be  superadded,  according  to  the  degree  of 
guilt. 

To  explain  this  matter  a  little  farther:  the  word  felony  or  fdonia  is  of  un- 
doubted  feudal  origin,  bein^  frequently  to  be  met  with  in  the  books  of  feuds, 
ifec;  but  the  derivation  of  it  has  mucn  puzzled  the  juridical  lexicographers, 
PraBteus,  Calvinus  and  the  rest:  some  deriving  it  from  the  Greek  gnjXo<Sy  an 
imposter  or  deceiver;  others  from  the  "LsXxn  faUoy  fefeUi^  to  countenance  which 
they  would  have  it  called  faUonicu  Sir  Bdward  Coke,  as  his  manner  is,  has 
given  us  a  still  stranger  etymology;  (ft)  that  it  is  crimen  anima  felleo  perpe- 
tratumy  with  a  bitter  or  gallish  inclination.  But  all  of  them  agree  in  the  de- 
scription, that  it  is  such  a  crime  as  occasions  a  forfeiture  of  all  the  offender's 
lands  or  goods.  And  this  ^ives  great  probability  to  Sir  Henry  Spelman's 
Teutonic  or  German  derivation  of  it:  (c)  in  which  language  indeed,  as  the 
word  is  of  clearly  feudal  original,  we  ought  rather  to  look  for  its  signification, 
than  among  the  Greeks  and  Romans.  Fe-lon  then,  according  to  him,  is  de- 
rived from  two  northern  words:  fee,  which  signifies  (we  well  know)  the  fief, 
feud,  or  beneficiary  estate;  and  Ion,  which  signifies  price  or  value.  Felony  is 
r*96l  ^^^^^^^^®  ^^^  same  as  pretium  feudi^  the  ^consideration  for  which  a  man 
^  -I  gives  up  his  fief;  as  we  say  in  common  speech,  such  an  act  is  as  much 
as  your  life  or  estate  is  worth.  Li  this  sense  it  will  clearly  signify  the  feudal 
forfeiture,  or  act  by  which  an  estate  is  forfeited,  or  escheats  to  the  lord. 

To  confirm  this  we  may  observe,  that  it  is,  in  this  sense,  of  forfeiture  to  the 
lord,  that  the  feudal  writera  constantly  use  it.  For  all  those  acts,  whether  of 
a  criminal  nature  or  not,  which  at  this  day  are  generally  forfeitures  of  copy-, 
hold  estates,  (d)  are  styled /e/onta  in  the  ^udal  law:  ^^BcUicetper  quaafeudum 
amittUyr.**{e)  As  "51  domino  deservire  noluerit;  {/)  si  per  annum  et  diem  eee- 
saverit  in  patenda  inveetitura :  (^)  si  dominum  ^raverit,  i,  6.,  negaverit  ^  a 
domino  feodum  habere;  (A)  si  a  domino^  in  jus  earn  vocante^  ter  citatus  non 
comparuerit;"  («)  all  these,  with  many  others,  are  still  causes  of  forfeiture  in 
our  copyhold  estates,  and  were  denominated  felonies  by  the  feudal  constitu- 
tions. So  likewise  injuries  of  a  more  substantial  or  criminal  nature  were  de- 
nominated felonies,  that  is,  forfeitures:  as  assaulting  or  beating  the  lord;  {k) 
vitiating  his  wife  or  daughter,  **si  dominum  cucurbitaverity  i,  e.,  cum  uxore 
^us  concubuerit;^^  (/)  all  these  are  esteemed  felonies,  and  the  latter  is  expressly 
so  denominated,  *'si  fecerit  fehnium^  dominum  forte  eucurbitando.*^  (m)  And 
as  these  contempts,  or  smaller  offences,  were  felonies  or  acts  of  forfeiture,  of 
course  greater  crimes,  as  murder  and  robbery,  fell  under  the  same  denomin- 
ation. On  the  other  hand,  the  lord  might  be  guilty  of  felony,  or  forfeit  his 
seigniory  to  the  vassal,  by  the  same  acts  as  the  vassal  would  have  forfeited  his 
feud  to  the  lord.  **Si  dominus  commiserit  feloniam^  per  quam  vassalus  amit^ 
teritfeudum  si  earn  commiserit  in  dominum^  feudi  proprietatem  etiam  dominus 
perdere  debet,^  (n)  One  instance  given  of  this  sort  of  felony  in  the  lord  is 
beating  the  servant  of  his  vassal,  so  that  he  loses  his  service;  which  seems 
r*97l  ^^^^^J  ^°  ^^  nature  of  a  civil  ^injury,  so  far  as  it  respects  the  vassal. 
*-  -*  And  all  these  felonies  were  to  bo  determined  ^^per  lavdam,entum  sivs 
iudicum  parium  suorum^^  in  the  lords  court;  as  with  us  forfeiture  of  copyhold 
lands  are  presentable  by  the  homage  in  the  court-baron. 

Felony  and  the  act  of  forfeiture  to  the  lord,  being  thus  synonymous  terms 
in  the  feudal  law,  we  may  easily  trace  the  reason  why,  upon  the  introduction 
of  that  law  into  England,  those  crimes  which  induced  such  forfeiture  or  escheat 
of  lands  (and,  by  small  deflection  from  the  original  sense,  such  as  induced  the 
forfeiture  of  goods  also)  were  denominated  felonies.  Thus  it  was  said,  that 
suicide,  robbery  and  rape,  were  felonies;   that  is,  the  consequence  of  such 

>)  1 1nst.  891^  _       (e)  Glofwr,  Mt,  Fehrn. 
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erimes  wm  forfeiture;  till  by  long  nse  we  began  to  signify  by  tbe  term  of 
felony  the  actual  crime  committed,  and  not  the  penal  conseqnence.  And  upon 
this  system  only  can  we  account  for  the  cause,  whj  treason  in  ancient  times 
was  held  to  be  a  species  of  felony:  viz.,  because  it  induced  a  forfeiture. 

Hence  it  follows,  that  capital  punishment  does  by  no  means  enter  into  the 
true  idea  and  definition  of  felony.  Felony  may  be  without  inflicting  capital 
punishment,  as  in  the  cases  instanced  of  self-murder,  excusable  homicide  and* 
petit  larceny:  and  it  is  possible  that  capital  punishments  may  be  inflicted,  and 
yet  the  offence  be  no  felony;  as  in  case  of  heresy  by  the  common  law,  which 
though  capital,  never  worked  any  forfeiture  of  lands  or  goods,  (o)  an  insepar- 
able mcident  to  felony.  And  of  the  same  nature  was  the  punishment  of  stand- 
ing  mute,  without  pleading  to  an  indictment,  which  at  common  law  was  capi- 
tal, but  without  any  forfeiture,  and  therefore  such  standing  mute  was  no 
felony.  In  short,  the  true  criterion  of  felony  is  forfeiture;  for,  as  Sir  Edward 
Coke  justly  observes  (p)  in  all  felonies  which  are  punishable  with  death,  the 
offender  loses  all  his  lands  in  fee-simple,  and  also  his  goods  and  chattels;  in 
such  as  are  not  so  punishable,  his  goods  and  chattels  only. 

*The  idea  of  felony  is  indeed  so  generally  connected  with  that  of  r  ^^^  -■ 
capital  punishment,  that  we  find  it  hard  to  separate  tbem;  and  to  this  ^  -■ 
usage  the  interpretations  of  the  law  do  now  conform.  And,  therefore,  if  a 
statute  makes  any  new  offence  felony,  the  law  (q)  implies  that  it  shall  be 
punished  with  death,  viz.,  by  hanging  as  well  as  with  forfeiture:  unless  the 
offender  prays  the  benefit  of  clergy  which  all  felons  are  entitled  once  to  have, 

Erovided  the  same  is  not  expressly  taken  away  by  statute.  And  in  compliance 
ere  with,  I  shall  for  the  future  consider  it  also  in  the  same  light,  as  a  generical 
term,  including  all  capital  crimes  below  treason;  having  premised  thus  much 
concerning  the  true  nature  and  original  meaning  of  felony,  in  order  to  account 
for  the  reason  of  those  instances  I  have  mentioned,  of  felonies  that  are  not 
capital,  and  capital  offences  that  are  not  felonies:  which  seem  at  first  view  re- 
pugnant to  the  general  idea  which  we  now  entertain  of  felony,  as  a  crime  to 
be  punished  by  death:  whereas  properly  it  is  a  crime  to  be  punished  by  for- 
feiture, and  to  which  death  may,  or  may  not  be,  though  it  generally  is, 
superadded. 

1  proceed  now  to  consider  such  felonies  as  are  more  immediately  iniurious 
to  the  king's  prerogative.  These  are,  1.  Offences  relating  to  the  coin,  not 
amounting  to  treason.  2.  Offences  against  the  king's  council.  3.  The  offence 
of  serving  a  foreign  prince.  4.  The  offence  of  embezzling  or  destroying  the 
king's  armour  or  stores  of  war.  To  which  may  be  added  a  fifth,  5.  Desertion 
from  the  king's  armies  in  time  of  war. 

1.  Offences  relating  to  the  coiuy  under  which  may  be  ranked  some  inferior 
misdemeanors  not  amounting  to  felony,  are  thus  declared  by  a  series  of  statutes 
which  I  shall  recite  in  the  order  of  time.  And  first,  by  statute  27  Edw.  I,  a 
8,  none  shall  bring  pollards  and  crockards,  which  were  foreign  coins  of  base 
metal,  into  the  realm  on  pain  of  forfeiture  of  life  and  goods.  By  statute  9 
Edw.  Ill,  St.  2,  no  sterling  money  shall  be  melted  down,  npon  pain  of  forfei- 
ture thereof.  *By  statute  17  Edw.  Ill,  none  shall  be  so  hardy  to  brine  r  «gg  -i 
false  and  ill  money  into  the  realm,  on  pain  or  forfeiture  of  life  and  ^  ^ 
member  by  the  persons  importing,  and  the  searchers  permitting  such  importa- 
tion. By  statute  3  Hen.  V,  st.  >,  to  make,  coin,  buy,  or  bring  into  the  realm 
any  gally-halfpence,  suskins,  or  dotkins,  in  order  to  utter  them^  is  felony;  and 
knowingly  to  receive  or  pay  either  them  or  blanks  (r)  is  forfeiture  of  an  hun- 
dred shillings.  By  statute  14  Eliz.  c.  3,  such  as  forge  any  foreign  coin,  although 
it  be  not  made  current  here  by  proclamation,  shall  (with  their  aiders  and  abet- 
tors) be  ffuilty  of  misprision  of  treason,  a  crime  which  we  shall  hereafter  con- 
sider.   By  statute  13  and  14*Car.  11,  c.  31,  the  offence  of  melting  down  any 


[o)8Inst.48.  (p)  1  Inst  891.  («)  1  Hawk.  P.  a  lOT.    SHawk.P.a441 
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oarrent  silver  money  shall  be  jpanished  -with  f orf eitnre  of  the  same,  and  aUo 
the  double  value:  and  the  offender,  if  a  freeman  of  any  town,  shall  be  dis- 
franchised; if  not,  shall  suffer  six  months'  imprisonment.  By  statute  6  and  7 
Wm.  in,  c.  17,  if  any  person  buys  or  sells,  or  knowingly  has  in  his  custody, 
anjr  clippings,  or  filings,  of  the  coin,  he  shall  forfeit  the  same  and  500/.;  one 
moiety  to  the  king,  and  the  other  to  the  informer;  and  be  branded  in  the  cheek 
with  the  letter  R.  By  statute  8  and  9  Wm.  Ill,  c  26,  if  any  person  shall 
blanch  or  whiten  copper  for  sale  (which  makes  it  resemble  silver) ;  or  buy  or 
sell,  or  offer  to  sell  any  malleable  composition,  which  shall  be  heavier  than 
silver,  and  look,  touch,  and  wear  like  gold,  but  be  beneath  the  standard:  or  if 
any  person  shall  receive  or  pay  at  a  less  rate  than  it  imports  to  be  of  (which 
demonstrates  a  consciousness  of  its  baseness,  and  a  fraudulent  design,)  any 
counterfeit  or  diminished  milled  money  of  this  kingdom,  not  being  cut  in 
pieces  (an  operation  which  is  expressly  directed  to  oe  performed  when  any 
such  money  shall  be  produced  in  evidence,  and  which  any  person  to  whom  any 

fold  or  silver  money  is  tendered,  is  empowered  by  statutes  9  and  10  Wm. 
II,  c.  21,  13  Geo.  in,  c.  71,  and  14  Geo.  Ill,  c.  70,  to  perform  at  his  own  haz- 
ard, and  the  officers  of  the  exchequer  and  receivers  general  of  the  taxes  are 
particularly  required  to  perform):  all  such  persons  shall  be  guilty  of  felony; 
and  may  be  prosecuted  for  the  same  at  any  time  within  three  months  after  the 
r^iool  ^^^^^®  committed.  *But  these  precautions  not  being  found  sufficient 
^  *  to  prevent  the  uttering  of  false  or  diminished  money,  which  was  only 
a  misdemeanor  at  common  law,  it  is  enacted  by  statute  15  and  16  Geo.  II,  a 
28,  that  if  any  person  shall  utter  or  tender  in  payment  any  counterfeit  coin, 
knowing  it  so  to  be,  he  shall  for  the  first  offence  be  imprisoned  six  months, 
and  find  sureties  for  his  good  behaviour  for  six  months  more;  for  the  second 
offence,  shall  be  imprisoned  two  years,  and  find  sureties  for  two  years  longer; 
and  for  the  third  offence  shall  be  guilty  of  felony  without  benefit  of  clergy. 
Also,  if  a  person  knowingly  tenders  in  payment  any  counterfeit  money,  and 
at  the  same  time  has  more  in  his  custody;  or  shall,  within  ten  days  after, 
knowingly*  tender  other  false  money;  he  shall  be  deemed  a  common  utterer  of 
counterfeit  money,  and  shall  for  the  first  offence  be  imprisoned  one  year,  and 
find  sureties  for  his  good  behaviour  for  two  years  longer;  and  for  the  second, 
be  guilv  of  felony  without  benefit  of  cler^.  By  the  same  statute  it  is  also 
enacted,  that  if  any  person  counterfeits  the  copper  coin,  he  shall  suffer  two 
years'  imprisonment,  and  find  sureties  for  two  years  more.  By  statute  11  Geo. 
Ill,  c.  40,  persons  counterfeiting  copper  half -pence  or  farthings,  with  their 
abettors;  or  buying,  selling,  receiving,  or  putting  off  any  counterfeit  copper 
money  (not  being  cut  in  pieces  or  melted  down)  at  a  less  value  than  it  imports 
to  be  off;  shall  be  guilty  of  single  felony.  And  by  a  temporary  statute  (14 
€reo.  in,  c.  42),  if  any  quantity  of  money,  exceeding  the  sum  of  five  pounds, 
being  or  purporting  to  be  the  silver  coin  of  this  realm,  but  below  the  standard 
of  the  mint  in  weight  or  fineness,  shall  be  imported  into  Great  Britain  or  Ire- 
land, the  same  shall  be  forfeited  in  equal  moieties  to  the  crown  and  prosecu-* 
tor.  Thus  much  for  offences  relating  to  the  coin,  as  well  misdemeanors  as 
felonies,  which  I  thought  it  most  convenient  to  consider  in  one  and  the  same 
view.  (2) 

2.  Felonies,  against  the  king's  caunaely  {$)  are  these.     First,  by  statute  8 
Hen.  yil,c.  14,  if  any  sworn  servant  of  the  king's  household  conspires  or  con* 

r*ioi1   ^^^6^^^®s  ^^  ^^^1  ^^7  ^^^^  o^  ^^^B  *realm,  or  other  person  sworn  of  the 
^        ^  king's  council,  he  shall  be  guilty  of  felony.     Secondly,  by  statute  9 

(t)  See  book  I,  page  884. 

(2)  ThU  subject  is  now  covered  by  statute  24  and  85  Vic,  o.  99,  and  the  statutes  men- 
tioned in  tl}e  text  are  repealed. 
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Amu  a  10>  to  asflaul^  ninke^  woundy  or  attempt  to  kill,  any  privy  connoillor 
in  the  execution  of  his  office,  is  made  felony  without  benefit  of  clergy.  (8) 

3.  Felonies  in  serving  foreign  states^  which  service  is  generally  inconsist- 
ent with  allegiance  to  one's  natural  prince,  are  restrained  and  punished  by 
statute  3  Jac  I,  c.  4,  which  makes  it  felony  for  any  persons  whatever  to  so 
out  of  the  realm,  to  serve  any  foreign  prince,  without  having  first  taken  the 
oath  of  allegiance  before  his  departure.  And  it  is  felony  also  for  any  gentle- 
man, or  person  of  higher  degree,  or  who  hath  borne  any  office  in  the  army,  to 
go  out  of  the  realm  to  serve  such  foreign  prince  or  state,  without  previously 
entering  into  a  bond,  with  two  sureties,  not  to  be  reconciled  to  the  see  of 
Uome,  or  enter  into  any  conspiracy  against  his  natural  sovereign.  And 
further,  by  statute  9  (Jeo.  II,  c.  30,  enforced  by  statute  29  Geo.  II,  o.  17,  if 
any  subject  of  Great  Britain  shall  enlist  himself,  or  if  any  person  shall  procure 
him  to  be  enlisted,  in  any  foreign  service,  or  detain  or  embark  him  for  that 
purpose,  without  license  under  the  king's  sign  manual,  he  shall  be  guilty  of 
felony  without  benefit  of  olerey;  but  if  the  person  so  enlisted  or  enticed  shall 
discover  his  seducer  within  fifteen  days,  so  as  he  may  be  apprehended  and  con- 
victed of  the  same,  he  shall  be  indemnified.  By  the  statute  29  Geo.  II,  c.l7,  it 
is  moreover  enacted,  that  to  serve  under  the  French  King,  as  a  military  officer, 
shall  be  felony  without  benefit  of  ciergv;  and  to  enter  into  the  Scotch  brigade 
in  the  Dutch  service,  without  previously  taking  the  oaths  of  allegiance  and 
abjuration,  shall  be  a  forfeiture  of  500^  (4) 

4.  Felony  by  embesszling  or  destroying  the  king's  armour  or  warlike  stores 
is,  in  the  first  place,  so  declared  to  be  by  statute  31  Eliz.  c.  4,  which  enacts, 
that  if  any  person  having  the  charge  or  custody  of  the  king's  armour,  ordin- 
ance, ammunition,  or  habiliments  of  war,  or  of  any  victual  provided  for  victu- 
alling the  king's  soldiers  or  mariners,  shall  either  for  gain,  or  to  impede  his 
majesty's  service,  embezzle  the  same  '^to  the  value  of  twenty  shillings,  r^i/voi 
such  offence  shall  be  felony.  And  the  statute  22  Car.  II,  c.  5,  takes  *-  -I 
away  the  benefit  of  clergy  for  this  offence,  (5)  and  from  stealing  the  king's 
naval  stores  to  the  value  of  twenty  shillings;  with  a  power  for  the  judge,  after 
sentence,  to  transport  the  offender  for  seven  years.  Other  inferior  embezzle- 
ments and  misdemeanors,  that  fall  under  this  denomination,  are  punished  by 
statutes  9  and  10   Wm.  Ill,  c.  41,  1   Qeo.  I,  c.  25,  9  Geo.  I,  c.  8,  and  17  Qeo. 


repairing;  or  any  oi  tne  King's  arsenals,  maga- 
zines, dock-yards,  rope-yards,  or  victualling  offices,  or  materials  thereunto  be- 
longing; or  military,  naval,  or  victualling  stores,  or  ammunition;  or  causing, 
aiding,  procuring,  abetting,  or  assisting  in,  such  offence;  shall  be  felony  with- 
out benefit  of  clergy. 

5.  Desertion  from  the  kind's  armies  in  time  of  war,  whether  by  land  or  sea, 
in  England  or  in  parts  beyond  the  sea,  is  by  the  standing  laws  of  the  land  (exclu- 
sive of  the  annual  acts  of  parliament,  to  punish  mutiny  and  desertion),  and 
particularly  by  statute  18  Hen.  YI,  c.  19,  and  5  Eliz.  o.  5,  made  felony,  but 
not  without  benefit  of  clergy.  But  by  the  statute  2  and  3  Edw.  YI,  c.  2,  clergy 
is  taken  away  from  such  deserters,  and  the  offence  is  made  triable  by  the  jus- 
tices of  every  shire.  The  same  statutes  punish  other  inferior  military  offences 
with  fines,  imprisonment,  and  other  penalties.  (6) 


(8)  All  attempts  to  commit  murder  are  now  punishable  without  any  distinction  respecting 
the  rank  of  the  party,  except  in  the  case  of  the  king  and  the  royal  family.  Bee  statute  24 
and  25  Vie,  c.  100. 

g)  The  statutes  9  Geo.  n,  and  29  Geo.  11,  are  repealed. 
)  This  provision  was  repealed  by  statutes  6  Geo.  lY,  c.  63. 
(6)  There  are  also  statutes  for  punishing  attempts  to  seduce  from  their  du^  and  tUsg^ 
ance  persons  serving  in  the  military  and  naval  forces. 
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CHAPTER  VIIL 
OF  PILEMUNIRE. 

A  THiBD  ipeoieB  of  offence  more  immediately  affecting  the  king,  and  hit 
goyernment,  though  not  sabject  to  capital  panisnment,  is  that  of  prcBmyniMj 
fo  called  from  the  words  of  the  writ  preparatory  to  the  prosecution  thereof: 
**pr(Bmun%r€  (a)  facias  A  Jff^  cause  A  B  to  be  forewarned  that  he  appear 
before  us  to  answer  the  contempt  wherewith  he  stands  charged:  which  con* 
tempt  is  particularly  recited  in  the  preamble  to  the  writ.  (&)  It  took  its 
original  from  the  exorbitant  power  claimed  and  exercised  in  England  by  the 
pope,  which  eyen  in  the  days  of  blind  zeal,  was  too  heayy  for  our  ancestors  to 
bear.  (1) 

It  may  justly  be  obseryed,  that  religious  principles,  which  (when  genuine  and 
pure)  haye  an  eyident  tendency  to  make  their  professors  better  citizens  as  well 
as  better  men,  haye  (when  peryerted  and  erroneous)  been  usually  subyersiye  of 
eiyil  goyemment,  and  been  made  both  the  cloak  and  the  instrument  of  eyerr 
pernicious  design  that  can  be  harboured  in  the  heart  of  man.  The  unbounded 
authority  that  was  exercised  by  the  Druids  in  the  west,  under  the  influence  of 
pagan  superstition,  and  the  terrible  rayages  committed  by  the  Saracens  in  the 
east,  to  propagate  thu  religion  of  Mahomet,  both  witness  to  the  truth  of  that 
ancient  uniyersal  obseryation,  that  in  all  a^es  and  in  all  countries,  ciyil  and 
ecclesiastical  tyranny  are  mutually  productiye  of  each  other.  It  is  therefore 
the  glory  of  the  church  of  England,  that  she  inculcates  due  obedience  to  lawful 
r*104l  ^^^^^^^^7>  ^^^  ^2Liii  been  (as  her  prelates  on  *a  trying  occasion  once 
^  •■  expressed  it)  (c)  in  her  principles  and  practice  eyer  most  unquestion« 
ably  loyal.  The  clergy  of  her  persuasion,  holy  in  their  doctrines  and  unblem- 
ished  in  their  liyes  and  conyersation,  are  also  moderate  in  their  ambition,  and 
entertain  just  notions  of  the  ties  of  society  and  the  rights  of  ciyil  goyemment. 
As  in  matters  of  faith  and  morality  they  acknowledge  no  guide  but  the  Scrip- 
tures, so,  in  matters  of  external  polity  and  of  priyate  right,  they  deriye  aU 
their  title  from  the  ciyil  magistrate;  they  look  up  to  the  king  as  their  head, 
to  the  parliament  as  their  lawgiyer,  and  pride  themselyes  in  nothing  more 
iustly,  than  in  being  true  members  of  the  church  emphatically  hy  law  estab- 
lished. Whereas  the  notions  of  ecclesiastical  liberty,  m  those  who  differ  from 
them,  as  well  in  one  extreme  as  the  other  (for  I  here  only  speak  of  extremes), 
are  equally  and  totally  destructiye  of  those  ties  and  obligations  by  which  all 
society  is  kept  together;  equally  encroaching  on  those  rights  which  reason  and 
the  original  contract  of  eyery  free  state  in  the  uniyerse  haye  yested  in  the 
soyereign  power;  and  equally  aiming  at  a  distinct  independent  supremacy  of 
their  own,  where  spiritual  men  and  spiritual  causes  are  concerned.  The  dread- 
ful effects  of  such  a  religious  bigotry,  when  actuated  by  erroneous  principles, 
eyen  of  the  protestant  kind,  are  sufficiently  eyident  from  the  history  of  the 
anabaptists  in  Germany,  the  coyenanters  in  Scotland,  and  that  deluge  of  sec- 
taries in  England,  who  murdered  their  soyereign,  oyerturned  the  church  and 
monarchy,  shook  eyery  pillar  of  law,  justice,  and  priyate  property,  and  most 
deyoutly  established  a  langdom  of  the  saints  in  their  stead,  nut  these  horrid 
deyastations,  the  effects  of  mere  madness,  or  of  zeal  that  was  nearly  allied  to 
it,  though  yiolent  and  tumultuous,  were  but  of  a  short  duration.  Whereaa, 
the  progress  of  the  papal  policy,  long  actuated  by  the  steady  counsels  of  suo- 
eesiye  pontiffs,  took  deeper  root,  and  was  at  length  in  some  places  with  diffl- 

(a)Abait«roiiswoMforprQMn«MHL  i^)  Old  JTot.  Artv.  ttU,  «Mk  WA. 

(4  Addran  to  JmmM  II,  usr. 

(l)-Tliis  Chapter  is  idioUy  inapplicaUe  in  tiM  United  States.  ' 

884 


Ohap.  8.]  P&jacuinBE.  104 

onltYi  in  others  never  jet^  extirpated.  For  this  we  might  call  to  witness  the 
blacK  intrigues  of  the  jesaits,  so  lately  triumphant  over  Christendom,  bnt  now 
nniversally  abandoned  bv  even  the  Roman  Catholic  powers;  but  the  subject  of 
our  present  ^chapter  rather  leads  us  to  consider  the  vast  strides  which  r^^Qci 
were  formerly  made  in  this  kingdom  by  the  popish  clergy;  how  nearlv  '■  •' 
they  arrived  to  effecting  their  grand  design ;  some  few  of  the  means  tney  made 
use  of  for  establishing  their  plan;  and  how  almost  all  of  them  have  been  de- 
feated or  converted  to  better  purposes,  by  the  vigour  of  our  free  constitution, 
and  the  wisdom  of  successive  parliaments. 

The  ancient  British  church,  oy  whomsoever  planted,  was  a  stranger  to  the 
bishop  of  Rome,  and  all  his  pretended  authority.  But  the  pagan  Saxon  in- 
vaders, having  driven  the  professors  of  Christianity  to  the  remotest  corners  of 
our  island,  their  own  conversion  was  afterwards  effected  by  Augustin  the 
monk,  and  other  missionaries  from  the  court  of  Rome.  This  naturally  intro- 
duced some  few  of  the  papal  corruptions  in  point  of  faith  and  doctrine;  but 
we  read  of  no  civil  authority  claimed  by  the  pope  in  these  kingdoms,  till  the 
ssra  of  the  Norman  conquest;  when  the  then  reigning  pontiff,  having  favoured 
Duke  William  in  his  projected  invasion,  by  blessing  his  host  and  consecrating 
his  banners,  took  that  opportunity  also  of  establishing  his  spiritual  encroach- 
ments: and  was  even  permitted  so  to  do  by  the  policy  of  the  conqueror,  in 
order  more  effectuallv  to  humble  the  Saxon  clergy  and  aggrandize  his  Norman 
prelates ;  prelates,  who,  being  bred  abroad  in  the  doctrine  and  practice  of 
slavery,  had  contracted  a  reverence  and  regard  for  it,  and  took  a  pleasure  in 
rfveting  the  chains  of  a  free-born  people. 

The  most  stable  foundation  of  legal  and  rational  government  is  a  due  sub- 
ordination of  rank,  and  a  gradual  scale  of  authority;  and  tyranny,  also,  itself 
is  most  surely  supported  by  a  regular  increase  of  despotism,  rising  from  the 
slave  to  the  sultan:  with  this  difference,  however,  that  the  measure  of  obedi- 
ence in  the  one  is  grounded  on  the  principles  of  society,  and  is  extended  no 
farther  than  reason  and  necessity  will  waiTant:  in  the  other  it  is  limited  only 
by  absolute  will  and  pleasure,  without  permitting  the  inferior  to  examine  the 
title  upon  which  it  is  founded.  More  effectually,  therefore,  to  enslave  the  con- 
sciences and  minds  of  the  people,  the  Romish  ^clergy  themselves  paid  r  4i|rv/>-i 
the  most  implicit  obedience  to  their  own  superiors  or  prelates;  and  ^  -■ 
they,  in  their  turn,  were  as  blindly  devoted  to  the  will  of  the  sovereign  pontiff, 
whose  decisions  they  held  to  be  infallible,  and  his  authority  co-extensive  with 
the  Christian  world.  Hence  his  legates  a  latere  were  introduced  into  every 
kingdom  of  Europe,  his  bulls  and  decretal  epistles  became  the  rule  both  of 
faith  and  discipline,  his  judgment  was  the  final  resort  in  all  cases  of  doubt  or 
difficulty,  his  decrees  were  enforced  by  anathemas  and  spiritual  censures,  he 
dethroned  even  kings  that  were  refractory,  and  denied  to  whole  kingdoms 
(when  nndutiful)  the  exercise  of  Christian  ordinances,  and  the  benefits  of  the 
gospel  of  God. 

But,  though  the  being  spiritual  head  of  the  church  was  a  thing  of  great 
sound,  and  of  greater  authority,  among  men  of  conscience  and  piety,  yet  the 
court  of  Rome  was  full^  apprised  that  (among  the  bulk  of  mankind)  power 
cannot  be  maintained  without  property;  and  therefore  its  attention  began  very 
early  to  be  riveted  upon  every  method  that  promised  pecuniary  advantage. 
The  doctrine  of  purgatory  was  introduced,  and  with  it  tne  purchase  of  masses 
to  redeem  the  souls  of  the  deceased.  New-fangled  offences  were  created,  and 
indulgences  were  sold  to  the  wealthy,  for  liberty  to  sin  without  danger.  The 
canon  law  took  cognizance  of  crimes,  enjoined  penance  pro  salute  animcB^  and 
commuted  that  penance  for  money.  Non-residence  and  pluralities  among  the 
clergy,  and  marriages  among  the  laity,  related  within  the  seventh  degree,  were 
strictly  prohibited  by  canon;  but  dispensations  were  seldom  denied  to  those 
who  could  afford  to  buy  them.  In  short,  all  the  wealth  of  Christendom  was 
gradually  drained  by  a  thousand  channels  into  the  coffers  of  the  holy  see. 
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The  establishment  also  of  the  feudal  system  in  most  of  the  goTemments  of 
Europe,  whereby  the  lands  of  all  private  proprietors  were  declared  to  be  holden 
of  the  prince,  gave  a  hint  to  the  conrt  of  Rome  for  usurping  a  similar  au- 
thority over  all  the  preferments  of  the  church;  which  began  first  in  Italy,  and 
r*107l  g^^^^^J  ^P^^^^  ^^3^^^  to  England.  The  pope  became  a '^'feudal  lord; 
^  ^  and  all  ordmary  patrons  were  to  hold  their  right  of  patronage  under 
this  universal  superior.  Estates  held  by  feudal  tenure,  beinff  originally  gratui- 
tous donations,  were  at  that  time  denominated  ben^icia;  tneir  very  name  as 
well  as  constitution  was  borrowed,  and  the  care  of  the  souls  of  a  parish  thence 
came  to  be  denominated  a  benefice.  Lay  fees  were  conferred  by  investiture  or 
delivery  of  corporal  possession;  and  spiritual  benefices,  which  at  first  were 
universally  donative,  now  received  in  like  manner  a  spiritual  investiture,  by 
institution  from  the  bishop,  and  induction  under  his  authority.  As  lands 
escheated  to  the  lord,  in  defect  of  a  legal  tenant,  so  benefices  lapsed  to  the 
bishop  upon  non-presentation  by  the  patron,  in  the  nature  of  a  spiritual  escheat, 
The  annual  tenths  collected  from  the  clergy  were  equivalent  to  the  feudal 
render,  or  rent,  reserved  upon  a  grant;  the  oath  of  canonical  obedience  was 
copied  from  the  oath  of  fealty  required  from  the  vassal  by  his  superior;  and 
the  primer  seisins  of  our  military  tenures,  whereby  the  first  profits  of  an  heir's 
estate  were  cruelly  extorted  by  his  lord,  gave  birth  to  as  cruel  an  exaction  of 
first  fruits  from  the  beneficed  clergy.  And  the  occasional  aids  and  talliages, 
levied  by  the  prince  on  his  vassals,  gave  a  handle  to  the  pope  to  levy,  by  the 
means  of  his  legates  a  latere,  peter-pence  and  other  taxations. 

At  length  the  holy  father  went  a  step  beyond  any  example  of  either  emperor 
or  feudal  lord.  He  reserved  to  himself,  by  his  own  apostolical  authority,  (d) 
the  presentation  to  all  benefices  which  became  vacant  while  the  incupibent  was 
attending  the  court  of  Rome  upon  any  occasion,  or  on  his  journey  thither,  or 
back  again:  and  moreover  such  also  as  became  vacant  by  his  promotion  to  a 
bishopric  or  abbey:  "etiamsi  ad  iUa  personoB  consueverint  et  debuerint  per 
electionem  out  quemvis  alium  modum  assumi,*^  And  this  last,  the  canonists 
declared,  was  no  detriment  at  all  to  the  patron,  being  only  like  the  change  of  a 
life  in  a  feudal  estate  by  the  lord.  Dispensations  to  avoid  these  vacancies  begat 
the  doctrine  of  commendams :  and  papal  provisions  were  the  previous  nomina- 
r  4i^QQ-i  tion  to  such  benefices,  bv  a  kmd  of  anticipation,  before  they  ^became 
^  -■  actually  void:  though  afterwards  indiscriminately  applied  to  any  right 
of  patronage  exerted  or  usurped  by  the  pope.  In  consequence  of  which  the 
best  livings  were  filled  by  Italian  and  otner  foreign  clergy,  equally  unskilled 
in  and  averse  to  the  laws  and  constitution  of  England.  The  very  nomination 
to  bishoprics,  that  ancient  prerogative  of  the  crown,  was  wrested  from  King 
Henry  the  First,  and  afterwards  from  his  successor  King  John ;  and  seemingly, 
indeed,  conferred  on  the  chapters  belon^in^  to  each  see;  but  by  means  of  the 
frequent  appeals  to  Rome,  through  the  intricacy  of  the  laws  which  regulated 
canonical  elections,  was  eventually  vested  in  the  pope.  And,  to  sum  up  this 
head  with  a  transaction  most  unparalleled  and  astonishing  in  its  kind,  Pope 
Innocent  III  had  at  length  the  effrontery  to  demand,  and  King  John  had  the 
meanness  to  consent  to,  a  resignation  of  his  crown  to  the  Pope,  whereby  Eng- 
land was  to  become  forever  St.  Peter's  patrimony;  and  the  dastardly  monarch 
reaccepted  his  sceptre  from  the  hands  oi  the  papal  legate,  to  hold  as  the  vassal 
of  the  holy  see,  at  the  annual  rent  of  a  thousand  marks. 

Another  engine  set  on  foot,  or  at  least  greatly  improved,  by  the  court  of 
Rome,  was  a  master-piece  of  papal  policy,  ^ot  content  with  the  ample  pro  • 
vision  of  tithes,  which  the  law  of  the  land  had  given  to  the  parochial  clergy, 
they  endeavoured  to  grasp  at  the  lands  and  inheritances  of  the  kingdom,  and 
(had  not  the  legislature  withstood  them)  would  by  this  time  have  probably 
been  masters  of  every  foot  of  ground  in  the  kingdooL  To  this  end  they  in* 
troduoed  the  monks  of  the  Benedictine  and  other  rules,  men  of  sour  and  aua*^ 
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tere  relipon,  separated  from  the  world  and  its  concerns  by  a  tow  of  perpetnal 
celibaoy,  yet  fascinating  the  minds  of  the  people  by  pretences  to  extraordinary 
sanctity,  while  all  their  aim  was  to  aggrandize  the  power  and  extend  the  influ- 
ence of  their  grand  superior,  the  pope.  And  as,  in  those  times  of  civil  tumult, 
great  rapines  and  violence  were  daily  committed  by  overgrown  lords  and  their 
adherents,  they  were  taught  to  believe,  that  founding  a  monastery  a  little 
before  their  death  would  atone  for  a  life  of  incontinence,  disorder  and  blood- 
shed. Hence  innumerable  abbeys  and  religious  houses  were  built  within  a 
^century  after  the  conquest,  and  endowed,  not  only  with  the  tithes  of   r^ingi 

[>arishes  which  were  ravished  from  the  secular  clergy,  but  also  with  ^  ^ 
ands,  manors,  lordships,  and  extensive  baronies.  And  the  doctrine  inculcated 
was,  that  whatever  was  so  jnven  to,  or  purchased  by,  the  monks  and  friars,  was 
consecrated  to  God  himself;  and  that  to  alienate  or  take  it  away  was  no  less 
than  the  sin  of  sacrilege. 

I  might  here  have  enlarged  upon  other  contrivances,  which  will  occur  to  the 
recollection  of  the  reader,  set  on  foot  by  the  court  of  Rome,  for  effecting  an 
entire  exemption  of  its  clergy  from  any  intercourse  with  the  civil  magistrate: 
such  as  the  separation  of  the  ecclesiastical  court  from  the  temporal;  the  ap- 
pointment of  its  judges  by  merely  spiritual  authority  without  any  interpo- 
sition from  the  crown;  the  exclusive  jurisdiction  it  claimed  over  all  ecclesias- 
tical persons  and  causes;  and  the  privilegium  deriecUey  or  benefit  of  clergy, 
which  delivered  all  clerks  from  any  trial  or  punishment  except  before  their  own 
tribunal.  But  the  history  and  progress  of  ecclesiastical  courts,  {e)  as  well  as  of 
purchases  in  mortmain,  (/)  have  luready  been  fully  discussed  in  the  preceding 
book:  and  we  shall  have  an  opportunity  of  examining  at  large  the  nature  of 
the  privilegium  clericcUe  in  the  progress  of  the  present  one.  And  therefore  I 
shall  only  observe  at  present,  that  notwithstanding  this  plan  of  pontifical 
.power  was  so  deeply  laid,  and  so  indefatigably  pursued  by  the  unwearied  poli- 
tics of  the  court  of  Rome  through  a  long  succession  of  ages;  notwithstanding 
it  was  polished  and  improved  by  the  united  endeavours  of  a  body  of  men, 
who  engrossed  all  the  learning  of  Europe  for  centuries  together;  notwith- 
standing it  was  firmly  and  resolutely  executed  by  persons  the  best  calculated 
for  establishing  tyranny  and  despotism,  being  fired  with  a  bigoted  enthusiasm 
(which  prevailed  not  only  among  the  weak  and  simple,  but  even  among  those 
of  the  best  natural  and  acquired  endowments),  unconnected  with  their  fellow 
subjects,  and  totally  indifferent  what  might  befal  that  posterity  to  which  they 
bore  no  endearing  relation: — ^yet  it  vanished  into  *notiiing,  when  the  r«]|/)-i 
eyes  of  the  people  were  a  little  enlightened,  and  they  set  themselves  ^  ^ 
with  vigour  to  oppose  it.  So  vain  and  ridiculous  is  the  attempt  to  live  in 
society,  without  acknowledging  the  obligations  which  it  lays  us  under;  and  to 
affect  an  entire  independence  of  that  civil  state  which  protects  us  in  all  our 
rights,  and  gives  us  every  other  liberty,  that  only  excepted  of  despising  the 
laws  of  the  community. 

Having  thus,  in  some  degree,  endeavoured  to  trace  out  the  oripnal  and  sub- 
sequent progress  of  the  papal  usurpations  in  England,  let  us  now  return  to  the 
statutes  of  pramiunirey  which  were  framed  to  encounter  this  overgrown,  yet 
increasing  evil  Eiine  Edward  I,  a  wise  and  magnanimous  prince,  set  himself 
in  earnest  to  shake  off  this  servile  yoke,  (jgi)  He  would  not  suffer  his  bishops 
to  attend  a  general  council,  till  they  had  sworn  not  to  receive  the  papal  bene- 
diction. He  made  light  of  all  papal  buUes  and  processes:  attacking  Scotland 
in  defiance  of  one;  and  seizing  the  temporalties  of  his  clergy,  who  under  pre- 
tence of  another,  refused  to  pay  a  tax  imposed  by  parliament.  He  strength- 
ened the  statutes  of  mortmain;  thereby  closing  the  great  gulph  in  which  all 
the  lands  of  the  kingdom  were  in  danger  of  being  swallowed  And,  one  of  his 
subjects  having  obtained  a  balle  of  excommunication  against  another,  he  or- 

(•)8e6BookIII,p.tl.  (/)  See  Book  ILp^SBflL  (^)  Day.  81,  *«. 
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dered  him  to  be  ezeonted  as  a  traitor,  according  to  the  ancient  law.  (A)  And 
in  the  thirty-fifth  year  of  his  reign  was  made  the  first  statute  against  papal 
provisionsy  being,  according  to  Sir  Edward  Coke,  (i)  the  foundation  of  all  the 
subsequent  statutes  of  proBmunire^  which  we  rank  as  an  offence  inmiediately 
against  the  king,  because  every  encouragement  of  the  papal  power  is  a  dimin- 
ution of  the  authority  of  the  crown. 

In  the  weak  reign  of  Edward  the  Second  the  pope  affain  endeavored  to 
encroach,  but  the  parliament  manfully  withstood  hmi;  and  it  was  one  of  the 
principal  articles  charged  against  that  unhappy  prince,  that  he  had  given  allow- 
ance to  the  bulles  of  the  see  of  Rome.  But  Edward  the  Third  was  of  a  temper 
r*llll  ®^^^^"^®^y  different:  and  to  remedy  these  ^inconveniences  first  by 
*-  -■  gentle  means,  he  and  his  nobility  wrote  an  expostulation  to  the  pope: 
but  receiving  a  menacing  and  contemptuous  answer,  withal  acquainting  him, 
that  the  emperor  (who  a  few  years  before,  at  the  diet  of  Nurembur^  A.  D. 
1823,  had  established  a  law  against  provisions),  (k)  and  also  the  king  of  France, 
had  lately  submitted  to  the  holy  see;  the  king  replied,  that  if  both  the  emperor 
and  the  French  king  should  take  the  pope's  part,  he  was  ready  to  give  battle 
to  them  both,  in  defence  of  the  liberties  of  the  crown.  Hereupon  more  sharp 
and  penal  laws  were  devised  against  provisors,  (Q  which  enact  severally,  that 
the  court  of  Rome  shall  not  present  or  collate  to  any  bishopric  or  living  in 
England;  and  that  whoever  disturbs  any  patron  in  the  presentation  to  a  living 
by  virtue  of  a  papal  provision,  such  provisor  shall  pay  fine  and  ransom  to  the 
king  at  his  will,  and  be  imprisoned  till  he  renounces  such  provision:  and  the 
same  punishment  is  infiictea  on  such  as  cite  the  king,  or  any  of  his  subjects,  to 
answer  in  the  court  of  Rome.  And  when  the  holy  see  resented  these  proceed- 
ings, and  Pope  Urban  Y  attempted  to  revive  the  vassalage  and  annual  rent  to 
which  King  John  had  subjected  his  kingdom,  it  was  unanimously  agreed  by 
all  the  estates  of  the  realm  in  parliament  assembled  (40  Edw.  Ill),  that  King 
John's  donation  was  null  and  void,  being  without  the  concurrence  of  parlia- 
ment, and  contrary  to  his  coronation  oath:  and  all  the  temporal  nobility  and 
commons  engaged,  that  if  the  pope  should  endeavour,  by  process  or  otherwise, 
to  maintain  these  usurpations,  they  would  resist  and  withstand  him  with  all 
their  power,  (m) 

In  the  reien  of  Richard  the  Second  it  was  found  necessary  to  sharpen  and 
strengthen  these  laws,  and  therefore  it  was  enacted  by  statutes  8  Ric.  n,  c.  3, 
and  7  Ric.  II,  c.  12,  first,  that  no  alien  should  be  capable  of  letting  his  benefice 
to  farm;  in  order  to  compel  such  as  had  crept  in,  at  least  to  reside  on  their 
r  *1121  P^^^^i^^^ii^^-  ^^^  afterwards,  that  no  alien  *should  be  capable  to  be 
1  •'  presented  to  any  ecclesiastical  preferment,  under  the  penalty  of  the 
statutes  of  provisors.  By  the  statute  12  Kic.  II,  a  15,  all  liegemen  of  tne  king, 
accepting  of  a  living  by  any  foreign  provision,  are  put  out  of  the  king's  pro- 
tection, and  the  benefices  made  void.  To  which  the  statute  18  Ria  II,  st.  2, 
c.  2,  adds  banishment  and  forfeiture  of  lands  and  goods:  and,  by  chapter  8  of 
the  same  statute,  any  person  bringing  over  any  citation  or  excommunication 
from  beyond  sea,  on  account  of  the  execution  of  the  foregoing  statutes  of  pro- 
visors, shall  be  imprisoned,  forfeit  his  goods  and  lands,  and  moreover  suffer 
pain  of  life  and  member. 

In  the  writ  for  the  execution  of  all  these  statutes,  the  words  praanunirt 
facias,  being  (as  we  said)  used  to  command  a  citation  of  the  party,  have 
denominated,  in  common  speech,  not  only  the  writ,  but  the  offense  itself  of 
maintaining  the  papal  power,  by  the  name  of  priBmunirt.  And  accordingly 
the  next  statute  t  shall  mention,  which  is  generally  referred  to  by  all  subse* 
quent  statutes,  is  usually  called  the  statute  of  prmmunire.  It  is  the  statute 
Id  Ric.  II,  c.  6,  which  enacts,  that  whoever  procures  at  Rome,  or  elsewhere, 
any  translations,  processes,  excommunications,  bulles,  instruments,  or  oUier 


0  Bro.  Abr.  tit  Conme.  lis.    Tr«uon,  14.    5  Bep.  p.  1,  foL  liiL    S  Am,  lH 
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things  which  touch  the  kine,  against  him,  his  orown,  and  realm,  and  all  per- 
sons aiding  and  assisting  therein,  shall  be  put  out  of  the  kine's  protection, 
their  lands  and  goods  forfeited  to  the  king's  use,  and  they  shiul  be  attached 
by  their  bodies  to  answer  to  the  king  and  his  council:  or  process  of  prcBmunire 
faeias  shall  be  made  out  against  them  as  in  other  cases  of  provisors. 

By  the  statute  2  Hen.  I V,  c.  8,  all  persons  who  accept  any  provision  from 
the  pope,  to  be  exempt  from  canonical  obedience  to  their  proper  ordinary,  are 
also  subjected  to  the  penalties  of  prcmnunire.  And  this  is  the  last  of  our 
ancient  statutes  touching  this  offence;  the  usurped  civil  power  of  the  bishop  of 
Rome  being  pretty  well  oroken  down  by  these  statutes,  as  his  usurped  religious 
power  was  in  about  a  century  afterwards;  the  spirit  of  the  nation  being  so 
much  raised  ^against  foreigners,  that  about  this  time,  in  the  reign  of  r  ^^isl 
Henry  the  Fifth,  the  alien  priories,  or  abbeys  for  foreign  monks,  were  ^  ^ 
suppressed,  and  their  lands  given  to  the  crown.  And  no  farther  attempts  were 
afterwards  made  in  support  of  these  foreign  jurisdictions. 

A  learned  writer,  before  referred  to,  is  therefore  greatly  mistaken,  when  he 
savs,  (n)  that  in  Henry  the  Sixth's  time  the  Archbishop  of  Canterbury  and 
other  bishops  offered  to  the  king  a  large  supply  if  he  would  consent  that  all 
laws  against  provisors,  and  especiallythe  statute  16 Ric.  H,  might  be  repealed; 
but  that  this  motion  was  rejected.  This  account  is  incorrect  in  all  its  branches. 
For,  first,  the  application,  which  he  probablv  means,  was  not  made  by  the 
bishops  only,  but  W^  the  unanimous  consent  of  a  provincial  synod,  assembled 
in  1439  (18  Hen.  Vl),  that  verv  svnod  which  at  tne  same  time  refused  to  con- 
firm and  allow  a  papal  bulle,  which  then  was  laid  before  them.  Next,  the  pur- 
port of  it  was  not  to  procure  a  repeal  of  the  statutes  against  provisors,  or  that 
of  Richard  H  in  particular;  but  to  request  that  the  penalties  thereof,  which 
by  forced  construction  were  applied  to  all  that  sued  in  the  spiritual,  and  even 
in  many  temporal  courts  of  this  realm,  might  be  turned  against  the  proper  ob- 
jects only;  tnose  who  appealed  to  Rome,  or  to  any  foreign  jurisdiction;  the 
tenor  of  the  petition  being,  '*  that  those  penalties  should  oe  taken  to  extend 
only  to  those  that  commenced  any  suits  or  procured  any  writs  or  public  in- 
struments at  Rome  or  elsewhere  out  of  England;  and  that  no  one  should  be 
Srosecuted  upon  that  statute  for  anv  suit  in  the  spiritual  courts  or  lay  juris- 
ictions  of  this  kingdom."  Lastly,  the  motion  was  so  farirom  being  rejected, 
that  the  king  promised  to  recommend  it  to  the  next  parliament,  and  in  the 
mean  time  that  no  one  should  be  molested  upon  this  account.  And  the 
clergy  were  so  satisfied  with  their  success,  that  they  granted  to  the  Idng  a 
whole  tenth  upon  this  occasion,  (o) 

*And,  indeed,  so  far  was  the  archbishop,  who  presided  in  this  synod,  ■  ^n^-i 
from  countenancing  the  usurped  power  of  the  pope  in  this  realm,  that  ■-  •■ 
he  was  ever  a  firm  opposer  oi  it.  And,  particularly  in  the  reign  of  Henry  the 
Fifth,  he  prevented  the  king's  uncle  from  being  then  made  a  cardinal,  and 
legate  a  latere  from  the  pope;  upon  the  mere  principle  of  its  being  within  the 
mischief  of  papal  provisions,  ana  derogatory  from  tne  liberties  of  the  English 
church  and  nation.  For,  as  he  expressed  himself  to  the  king  in  his  letter  upon 
that  subject,  '^  he  was  bound  to  oppose  it  by  his  ligeance,  and  also  to  quit  him- 
self to  dod  and  the  church  of  this  land,  of  which  Gk>d  and  the  king  had  made 
him  governor."  This  was  not  the  language  of  a  prelate  addicted  to  the  slavery 
of  the  see  of  Rome;  but  of  one  who  was  indeed  of  principles  so  very  oppo- 
site to  the  papal  usurpations,  that  in  the  year  precedmg  this  synod  (17  Men. 
YI),  he  refused  to  consecrate  a  bishop  of  Ely,  that  was  nominated  by  Pope 
Eugenius  IV.  A  conduct  quite  consonant  to  his  former  behaviour,  in  6  Hen. 
YI.  when  he  refused  to  obey  the  commands  of  Pope  Martin  Y,  who  had  re- 
quired him  to  exert  his  endeavours  to  repeal  the  statute  of  prtgmunire  {**  escs- 
erabUe  iUud  etatutum^^^  as  the  holy  father  phrases  it);  which  refuse}  so  far 
exasperated  the  court  of  Rome  against  him,  that  at  length  the  pope  issued  a 
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bulle  to  suspend  him  from  his  office  and  authority,  which  the  archbishop  dis- 
regarded, and  appealed  to  a  general  council.  And  so  sensible  were  the  natiox* 
of  their  primate's  merits,  that  the  lords  spiritual  and  temporal,  and  also  the 
university  of  Oxford,  wrote  letters  to  the  pope  in  his  defence;  and  the  house 
of  commons  addressed  the  king,  to  send  an  ambassador  forthwith  to  his  holi- 
ness, on  behalf  of  the  archbishop,  who  had  incurred  the  displeasure  of  the 
pope  for  opposing  the  excessive  power  of  the  court  of  Rome,  (p) 
r*115l  *'l^his  then  is  the  original  meaning  of  the  offence,  which  we  call 
■-  -i  prcBmunirey  viz. :  introducing  a  foreign  power  into  this  land,  and  cre- 
ating imperium  in  imperiOy  by  paying  that  obedience  to  papal  process,  which 
constitutionally  belonged  to  tne  king  alone,  long  before  the  reformation  in  the 
reign  of  Henry  the  Eighth:  at  which  time  the  penalties  of  prcBmunire  were 
indeed  extended  to  more  papal  abuses  than  before;  as  the  kingdom  then 
entirely  renounced  the  authority  of  the  see  of  Rome,  though  not  at  all  the 
corrupted  doctrines  of  the  Roman  church.  And  therefore  by  the  several  stat- 
utes of  24  Hen.  YHI,  c.  12,  and  25  Hen.  YIH,  cc.  19  and  21,  to  appeal  to 
Rome  from  any  of  the  king's  courts,  which  (though  illegal  before)  had  at  times 
been  connived  at;  to  sue  to  Rome  for  any  license  or  dispensation;  or  to  obey 
any  process  from  thence;  are  made  liable  to  the  pains  of  prcBmunire,  And,  in 
order  to  restore  to  the  king  in  effect  the  nomination  of  vacant  bishoprics,  and 
yet  keep  up  the  established  forms,  it  is  enacted  by  statute  25  Hen.  YIII,  c.  20, 
that  if  the  dean  and  chapter  refuse  to  elect  the  person  named  by  the  king,  or 
any  archbishop  or  bishop  to  confirm  or  consecrate  him,  they  shall  fall  within 
the  penalties  of  the  statutes  of  pramvunire.  Also  by  statute  5  Eliz.  c.  1,  to 
refuse  the  oath  of  supremacy  will  incur  the  pains  of  pramiunire  ;  and  to  defend 
the  pope's  jurisdiction  in  this  realm,  is  d,pr(Bmunire  for  the  first  offence,  and 
liigh  treason  for  the  second.  So,  too,  by  statute  13  Eliz.  c  2,  if  any  one 
import  any  agnus  Dei,  crosses,  beads,  or  other  superstitious  things  pretended 
to  be  hallowed  by  the  bishop  of  Rome,  and  tender  the  same  to  be  used ;  or 
receive  the  same  with  such  intent,  and  not  discover  the  offender;  or  if  a  justice 
of  the  peace,  knowing  thereof,  shall  not  within  fourteen  days  declare  it  to  a 
privy  counsellor;  they  all  incur  prcBmunire,  But  importing  or  selling  mass- 
Dooks,  or  other  popish  books,  is  by  statute  3  Jac.  I,  c.  5,  §  25,  only  liable  to  a 
penalty  of  forty  shillings.  Lastly,  to  contribute  to  the  maintenance  of  u 
Jesuit's  college,  or  any  popish  semmar^r  whatever  beyond  sea;  or  any  person 
m  the  same;  or  to  contribute  to  the  maintenance  of  any  Jesuit  or  popish  priesu 
in  England,  is,  by  statute  27  Eliz.  o.  2,  made  liable  to  the  penalties  of  pros- 
munire, 

r*i  iftl  *  *'^us  far  the  penalties  of  prfBinunire  seem  to  have  kept  within  the 
*-  -I  proper  bounds  of  their  original  institution,  the  depressing  the  power  of 
the  pope;  but,  they  being  pains  of  no  inconsiderable  consequence,  it  has  been 
thought  fit  to  apply  the  same  to  other  heinous  offences;  some  of  which  bear 
more,  and  some  less,  relation  to  this  original  offence,  and  some  no  relation  at 
aU. 

Thus,  1«  By  the  statute  1  and  2  P.  and  M.  o.  8,  to  molest  the  possessors  of 
abbey  lands  granted  by  parliament  to  Henry  the  Eighth  and  Edward  the 
Sixth,  is  a  prcBmunire,  2.  So  likewise  is  the  offence  of  acting  as  a  broker  or 
agent  in  any  usurious  contract,  when  above  ten  per  cent,  interest  is  taken,  by 
statute  13  Eliz.  c.  8.  3.  To  obtain  any  stay  of  proceedings,  other  than  by 
arrest  of  judgment  or  writ  of  error,  in  iiny  suit  for  a  monopoly,  is  likewise  a 
prcemunire  by  statute  21  Jac.  I,  c.  3.  4.  To  obtain  an  exclusive  patent  for 
the  sole  making  or  importation  of  gunpowder  or  arms,  or  to  hinder  others  from 
importing  them,  is  also  9^ proemunire  by  two  statutes:  the  one  16  Car.  1,  a  21, 

(0)  8m  Wnk.  OomiotL  Mag,  Br,  toL  iiL  pamim,  aod  Dr.  IHiek'i  Ute  of  Arohbiihop  Gbiebele,  who  was 
tiM  prelftte  here  spokeo  of,  and  thoi  manlllcent  founder  of  AU  Souls  college  in  Oxford ;  In  Tin- 
dloafion  of  whoee  memory  the  author  hopes  to  be  excused  this  dlfn'esslon;  If  Indeed  It  be  a  dlgiesslon  to 
show  how  contrary  to  the  sentiments  of  so  learned  and  pious  a  prelate,  even  In  the  days  of  popwy,  thosa 
wurpations  wara,  which  the  statutes  afpita stMwft-s  and  proTlson  were  made  to  restrain. 
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the  other  1  Jao.  11,  o.  8.  5.  On  the  abolition  by  statute  12  Car.  II,  o.  24,  of 
purreyance,  (q)  and  the  prerogative  of  pre-emption,  or  taking  any  victuaU 
beasts,  or  goods  for  the  king's  use,  at  a  stated  price,  without  consent  of  the 
proprietor,  the  exertion  of  any  such  power  for  the  future  was  declared  to  incur 
the  penalties  of  praemunire,  6.  To  assert  maliciously  and  advisedly,  by  speak- 
ing or  writing,  that  both  or  either  house  of  parliament  have  a  legislative 
authority  without  the  king,  is  declared  a  praemunire  bv  statute  13  Car.  11,  a  !• 
7.  Bv  the  habeas  corpus  act  also,  31  Car.  11,  a  2,  it  is  a  j^aamunire^  and  in- 
capable of  the  king's  pardon,  besides  other  heavy  penalties,  (r)  to  send  any 
subject  of  this  realm  a  prisoner  into  parts  beyond  the  seas.  8.  By  the  statute 
1  w.  and  M.  st.  1,  c.  8,  persons  of  eighteen  years  of  age,  refusing  to  take  the 
new  oaths  of  allegiance,  as  well  as  supremacy,  upon  tender  by  the  proper 
magistrate,  are  subject  to  the  penalties  of  tk  prasmunire ;  and  by  statute  7  and 
*8  Wm.  m,  c.  24^  Serjeants,  counsellors,  proctors,  attorneys,  and  all  r«|ii^i 
officers  of  courts,  practising  without  having  taken  the  oaths  of  allegi-  ^  ^ 
ance  and  supremacv,  and  subscribed  the  declaration  against  poperv,  are  guilty 
of  a  prmmunire^  whether  the  oaths  be  tendered  or  no.  0.  By  the  statute  6 
Ann.  c.  7,  to  assert  maliciously  and  directly,  bypreaohing,  teaching,  or  advised 
speaking,  that  the  then  pretended  prince  of  Wales,  or  any  person  other  than 
according  to  the  acts  of  settlement  and  union,  hath  any  right  to  the  throne  of 
these  kingdoms;  or  that  the  king  and  parliament  cannot  make  laws  to  limit 
the  descent  of  the  crown;  such  preaching,  teaching,  or  advised  speaking  is  a 
prtBmunire  ;  as  writing,  printing,  or  publishing  the  same  doctrines  amounted, 
we  may  remember,  to  high  treason.  10.  By  statute  6  Ann.  c.  23,  if  the 
assembly  of  peers  in  Scotland,  convened  to  elect  their  sixteen  representatives 
in  the  British  parliament,  shall  presume  to  treat  of  any  other  matter  save  only 
the  election,  tney  incur  the  penalties  of  a  jprosmtmire.  11.  The  statute  6  Qeo, 
I,  0.  18  (enacted  in  the  year  after  the  infamous  south-sea  project  had  beggared 
half  the  nation),  makes  all  unwarrantable  undertakings  by  unlawful  subscrip- 
tions, then  commonly  known  by  the  names  of  bubbles,  subject  to  the  penalties 
of  tL  prcBmunire.  12.  The  statute  12  Geo.  Ill,  c.  11,  subjects  to  the  penalties 
of  the  statute  of  prcemunire  all  such  as  knowingly  and  wilfully  solemnize,  assist 
or  are  present  at  any  forbidden  marriage  of  such  of  the  descendants  of  the 
body  of  King  George  II,  as  are  by  that  act  prohibited  to  contract  matrimony 
without  the  consent  of  the  crown,  (e) 

Having  thus  inquired  into  the  nature  and  several  species  of  prasmunirey  its 
punishment  may  be  gathered  from  the  foregoing  statutes,  which  are  thus  short- 
ly summed  up  by  Sir  Edward  Coke:  (t)  '^  that  from  the  conviction,  the  de- 
fendant shall  oe  out  of  the  king's  protection,  and  his  lands  and  tenements, 
goods  and  chattels,  forfeited  to  the  king:  and  that  his  body  shall  remain  in 
prison  at  the  king^a pleasure:  *or  (as  other  authorities  have  it)  during  r«||o-i 
/(/*«.-"  (u)  both  which  amount  to  the  same  thing,  as  the  king,  by  his  pre-  ^  * 
rogative,  may  any  time  remit  the  whole,  or  any  part,  of  the  punishment,  except 
in  the  case  of  transgressing  the  statute  of  habeas  corpus.  These  forfeitures 
here  inflicted  do  not  (by  the  way)  bring  this  offence  within  our  former  defini- 
tion of  felony;  being  inflicted  by  particular  statutes,and  not  by  the  common  law. 
But  so  odious.  Sir  Edward  Coke  adds,  was  this  offence  of  prcsmunirCy  that  a  man 
that  was  attainted  of  the  same  might  have  been  slain  by  any  other  man  without 
danger  of  law;  because  it  was  provided  by  law,  {w)  that  any  man  might  do  to 
him  as  to  the  king's  enemy;  and  any  man  may  lawfully  kill  an  enemy.  How- 
ever, the  position  itself,  that  it  is  at  any  time  lawful  to  kill  an  enemy,  is  by  no 
means  tenable:  it  is  only  lawful,  by  the  law  of  Iriature  and  nations,  to  kill  him 
in  the  heat  of  battel,  or  for  necessary  self-defence.  And  to  obviate  such  sav- 
age and  mistaken  notions,  (x)  the  statute  6  Eliz.  a  1,  provides,  that  it  shall  not 
be  lawful  to  kill  any  person  attainted  m%  prosmunirey  any  law,  statute,  opinion, 

(a)  See  book  I,  page  887.  (r)  See  book  I,  pace  laa    Book  III,  pare  187.  («)  See  book  L  oh.  4 

(OLInatlSS.        (u)  1  Bulst  199        (10)  Stetw  »  Edw.  m,  at.  S.  o.  IK        («)  Bro.  J  frr.  t.  CoroiM,  196 
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or  exposition  of  law  to  the  contrary  notwithstanding.  Bat  still  suoh  delin* 
qaent,  though  protected  as  a  part  of  the  public  from  public  wrongs,  can  bring 
no  action  for  any  private  injury,  how  atrocious  soever,  being  so  far  out  of  the 
protection  of  the  law,  that  it  will  not  guard  his  civil  rights,  nor  remedy  any 
ffrievanoe  which  he  as  an  individual  may  suffer.  And  no  man,  knowing  him  to 
oe  guilty,  can  with  safety  give  him  comfort^  aid,  or  relief,  (y) 


CHAPTER  IX. 


OP  MISPRISIONS  AND  CONTEMPTS  AFFEC5TING  THE 

KING  AND  GOVERNMENT. 

Thb  fourth  species  of  offences  more  immediately  against  the  king  and  gov- 
ernment are  entitled  misprisions  and  contempts. 

Misprisions  (a  term  derived  from  the  old  French,  fnesprU^  a  neglect  or  con- 
tempt) are,  in  the  acceptation  of  our  law,  generally  understood  to  be  all  such 
high  offences  as  are  unaer  the  degree  of  capital,  but  nearly  bordering  thereon: 
and  it  is  said,  that  a  misprision  is  contalnea  in  every  treason  and  felony  what- 
soever: and  that  if  the  king  so  please,  the  offender  ma^  be  proceeded  against 
for  the  misprision  only,  (a)  And  upon  the  same  principle,  while  the  jurisdic- 
tion of  the  star-chamber  subsisted,  it  was  held  that  the  king  might  remit  a 
prosecution  for  treason,  and  cause  the  delinquent  to  be  censured  in  that  court, 
merely  for  a  high  misdemeanor:  as  happened  in  the  case  of  Roger,  earl  of  Rut- 
land, m  43  Eliz.,  who  was  concerned  in  the  earl  of  Bssez's  rebellion,  {h)  Mis- 
prisions are  generally  divided  into  two  sorts:  negative,  which  consist  in  the 
concealment  of  something  which  ought  to  be  revealed;  and  positive,  which 
consist  in  the  commission  of  something  which  ought  not  to  be  done. 
r*120l  *^  ^  ^^^  ^^U  or  negative  kind,  is  what  is  called  misprUian  of 
^  J  trectson;  (1)  consisting  in  the  bare  knowledge  and  concealment  of 
treason,  without  any  degree  of  assent  thereto:  for  any  assent  makes  the  party 
a  principal  traitor;  as  indeed  the  concealment,  which  was  construed  aiding 
and  abetting,  did  at  the  common  law:  in  like  manner  as  the  knowledge  of  a 
plot  against  the  state,  and  not  revealing  it,  was  a  capital  crime  at  Florence 
and  in  other  states  of  Italy,  (c)  But  it  is  now  enacted  by  the  statute  1  and  2 
P.  and  M.  c.  10,  that  a  bare  concealment  of  treason  shall  be  only  held  a  mis- 
prision. This  concealment  becomes  criminal,  if  the  party  apprized  of  the 
treason  does  not,  as  soon  as  conveniently  may  be,  reveal  it  to  some  judge  of 
assize  or  justice  of  the  peace,  {d)  But  if  there  be  any  probable  circumstances 
of  assent,  as  if  one  goes  to  a  treasonable  meeting,  knowing  before-hand  that  a 
conspiracy  is  intended  against  the  king;  or,  being  in  such  company  once  by 
accident,  and  having  heard  such  treasonable  conspiracy,  meets  the  same  com- 
pany again,  and  hears  more  of  it,  but  conceals  it;  this  is  an  implied  assent  in 
taw,  and  makes  the  concealer  guilty  of  actual  high  treason,  (e) 

There  is  also  one  positive  misprision  of  treason,  created  so  by  act  of  parlia- 
ment.   The  statute  13  Eliz.  c.  2,  enacts,  that  those  who  forge  foreign  com,  not 

(y)  1  Hawk.  P.  C.  66. 

(a)  Year-book,  «  fiie.  i77, 10.    Staundf.  P.  C.  87.    Kel.  71.    1  Hal.  P.  0.  874.    1  Hawk.  P.  O.  66.  68. 
(&)  Hudson  of  the  ooort  of  otar  -cbamber.    MS.  in  Uu»,  Brit,  (c)  Qiiiociard.  Hist.  b.  8  and  18. 

(d)  1  Hal.  P.  C.  878.  (e)  1  Hawk.  P.  a  56. 

(1)  Misprision  of  treason  against  the  United  States  is  defined  by  the  act  of  congress  of 
April  80  1790  (1  Stat,  at  Large,  112).  and  made  punishable  by  imprisonment  not  exceeding 
•even  years,  and  by  fine  not  exceeding  one  thousand  dollars.    Rev.  Stat  U.  8.,  1878, 1 
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onnrent  in  this  kingdom,  their  aiders,  abettors,  and  procurers,  shall  all  be  guiltj 
of  misprision  of  treason.  (2)  For,  though  the  law  wonld  not  pat  foreign  com 
upon  quite  the  same  footing  as  our  own;  yet  if  the  circumstances  of  trade 
concur,  the  falsifjine  it  may  be  attended  with  consequences  almost  equally 
pernicious  to  the  public;  as  the  counterfeiting  of  Portu^J  money  would  be  at 
present;  and  therefore  the  law  has  made  it  an  offence  just  below  capital,  and 
that  is  all.  For  the  punishment  of  misprision  of  treason  is  loss  of  tne  profits 
of  land  during  life,  forfeiture  of  goods,  and  imprisonment  during  life.  {/)  (8) 
Which  total  K)rfeiture  of  the  goods  was  originally  inflicted  while  *the  r«|2i1 
offence  amounted  to  principal  treason,  and  of  course  included  in  it  a  I-  ^ 
felony,  by  the  common  law;  and  therefore  is  no  exception  to  the  general  rule 
laid  down  in  a  former  chapter,  (ff)  that  whereyer  an  offence  is  punished  by 
such  total  forfeiture,  it  is  felony  at  the  conmion  law. 

JUisprUion  of  ftlony  is  also  the  concealment  of  a  felony  which  a  man 
knows,  but  never  assented  to;  for  if  he  assented,  this  makes  him  either  prin- 
cipal or  accessory.  And  the  punishment  of  this,  in  a  public  officer,  by  the 
statute  West.  1,  8  Edw.  I,  c.  9,  ib  imprisonment  for  a  jear  and  a  day;  in  a 
common  person,  imprisonment  for  a  lesa^  discretionary  tmie;  and,  in  both,  fine 
and  ransom  at  the  king's  pleasure:  which  pleasure  of  the  king  must  be  ob- 
seryed,  once  for  all,  not  to  signify  any  extra-judicial  will  of  the  sovereign,  but 
such  as  is  declared  by  his  representatiyes,  the  judges  in  his  courts  of  justice; 
'^volttntaa  regis  in  curict^  non  in  camera.**  (A) 

There  is  also  another  species  of  negative  misprisions:  namely,  the  conceal* 
i'^g  of  treasure-trove^  which  belongs  to  the  king  or  his  grantees  dv  prerogative 
royal:  the  concealment  of  which  was  formerly  punishable  by  death;  ^  but 
now  only  by  fine  and  imprisonment.  (J) 

IL  Jmsprisions,  which  are  merely  positive,  are  generally  denominated  eon- 
tempts  or  nigh  misdemeanors;  of  which 

1.  The  first  and  principal  is  the  mal-adminisiration  of  such  high  officers,  as 
are  in  public  trust  and  employment.  This  is  usually  punished  by  the  method 
of  parliamentary  impeachment:  {4)  wherein  such  penalities,  short  of  death,  are 
inflicted,  as  to  the  wisdom  of  the  nouse  of  peers  shall  seem  proper;  consisting 
usually  of  banishment,  imprisonment,  fines,  or  perpetual  disability.  Hitherto 
also  may  be  referred  the  *offence  of  embezzling  the  public  money ^  called  r«|ooi 
among  the  Romans  peculatusj  which  the  Julian  law  punished  with  ^  -1 
death  in  a  magistrate,  and  with  deportation,  or  banishment,  in  a  private  per- 
son, (k)  With  us  it  is  not  a  capital  crime,  but  subjects  the  committer  of  it  to 
a  discretionary  fine  and  imprisonment.  (5)  Other  misprisions  are,  in  general, 
such  contempts  of  the  executive  magistrate  as  demonstrate  themselves  by 

(/)  1  H«L  p.  a  874        (ff)Sa6iM««»4        0b)  1  BaL  P.  a  978^         (0<aMLl.l.&a        (i>  8  lost  188. 

(k)  /n«t.  4, 18,  8. 

(2)  By  Bubflequent  statutes  the  offense  is  made  felony,  or,  in  case  of  copper  coin,  misde- 
meanor. 

(8)  This  is  only  in  case  of  high  treason.  Mispridon  of  a  lower  degree  is  punishable  only 
by  nne  and  imprisonment. 

(4)  In  the  United  States  "Tlie  president,  vice-president,  and  all  civil  officers  of  the 
United  States,  shall  be  removed  from  office  on  impeachment  for  and  conviction  of  treason, 
bribery,  or  other  high  crimes  and  misdemeanors.  Const  of  U.  S.,  art  2,  g  4.  The  sen- 
ate  is  the  tribunal  to  try  impeachments;  the  chief  Justice  presiding  when  the  president  is 
on  trial.  Judgment  in  case  of  conviction  shall  not  extend  further  than  to  removal  from 
office,  and  disqualification  to  hold  and  enloy  any  office*  of  honor,  trust,  or  profit  under  the 
United  States;  but  the  party  convicted  shall  nevertheless  be  liableand  subject  to  indict- 
ment, trial.  Judgment,  and  punishment  according  to  law.    Const,  art  1,  g  8. 

In  the  several  states  a  similar  tribunal  is  empowered  to  try  state  officers  on  impeach- 
ments. 

For  very  full  discussion  of  the  law  of  impeachment,  see  The  Trial  c/  Andrew  Johnsoi^ 
1868,  8  vols.    Also,  articles  in  6  Am.  Law  Reg.  (N  S.),  257  and  641. 

{S)  See  statute  24  and  25  Vic,  c  96,  a  70. 
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some  arrogant  and  andatiful  behaviour  towards  the  king  and  government. 
These  are» 

2.  Contempts  against  the  lunges  prerogative.  As,  hj  refusing  to  assist  him 
for  the  good  of  the  public;  either  in  his  oounoils,  by  advice,  if  called  upon; 
or  in  his  wars  by  personal  service  for  defence  of  the  realm,  against  a  rebellion 
or  invasion.  (/)  Under  which  class  may  be  ranked  the  neglecting  to  join  the 
posse  eomitatu8y  or  power  of  the  ooaftty,  being  therennto  required  by  the 
sheriff  or  justices,  according  to  the  statute  2  Hen.  Y,  a  8,  which  is  a  duty  in- 
cumbent upon  all  that  are  fifteen  years  of  age,  under  the  degree  of  nobility, 
and  able  to  travel,  (m)  C!ontempts  against  the  prerogative  may  also  be,  by 
preferring  the  interests  of  a  foreign  potentate  to  those  of  our  own,  or  doing 
or  receivmg  any  thing  that  may  create  an  undue  influence  in  favour  of  sucii 
extrinsic  power;  as,  by  taking  a  pension  from  any  foreign  prince  without  the 
consent  of  the  king,  (n)  Or,  by  disobeying  tne  king's  lawful  commands; 
whether  by  writ,  issuing  out  of  his  courts  of  justice,  or  by  a  sunmions  to 
attend  his  privy  council,  or  by  letters  from  the  king  to  a  subject  commanding 
him  to  return  from  beyond  seas  (for  disobedience  to  which  his  lands  shall  be 
seixed  tilj  he  does  return,  and  himself  afterwards  punished),  or  by  his  writ  of 
ne  exeat  regnum^  or  proclamation,  commanding  the  subject  to  stay  at  home. 
(o)  Disobedience  to  any  of  these  commands  is  a  high  misprision  and  con- 
tempt; and  so,  lastly,  is  disobedience  to  any  act  of  parliament,  where  no 
particular  penalty  is  assigned:  for  then  it  is  punishable,  like  the  rest  of 
r*l2Sl  *^^^^®  contempts,  by  fine  and  imprisonment,  at  the  discretion  of  the 
^        ^   king's  courts  of  justice,  (p) 

8.  Contempts  and  misprisions  against  the  Idng^B  person  and  government  may 
be  bv  speaking  or  writing  against  them,  cursing  or  wishing  him  ill,  giving  out 
scandalous  stories  concerning  him,  or  doing  any  thing  that  may  tend  to  lessen 
him  in  the  esteem  of  his  subjects,  may  weaken  his  government,  or  may  raise 
jealousies  between  him  and  his  people.  It  has  been  also  held  an  offence  of 
this  species  to  drink  to  the  pious  memory  of  a  traitor;  or  for  a  clergyman  to 
absolve  persons  at  the  gallows,  who  there  persist  in  the  treasons  for  which 
they  die,  these  being  acts  which  impliedly  encourage  rebellion.  And  for  this 
species  of  contempt  a  man  may  not  only  be  fined  and  imprisoned,  but  suffer 
tne  pillory  (6)  or  other  infamous  corporal  punishment:  (q)  in  like  manner,  as 
in  the  ancient  German  empire,  such  persous  as  endeavored  to  sow  sedition, 
and  disturb  the  public  tranquility,  were  condemned  to  become  the  objects  of 
public  notoriety  and  derision,  by  carrying  a  dog  upon  their  shoulders  from  one 

great  town  to  another.  The  emperors  Otho  I  and  Frederic  Barbarossa  in- 
icted  this  punishment  on  noblemen  of  the  highest  rank,  (r) 
4.  Contempts  against  the  king's  tttle,  not  amounting  to  treason  or  prceniuniref 
are  the  denial  of  nis  right  to  the  crown  in  common  and  unadvised  discourse; 
for,  if  it  be  by  advisedly  speaking,  we  have  seen  {s)  that  it  amounts  to  a  proh 
munire.  This  heedless  species  of  contempt  is  however  punished  by  our  law 
with  fine  and  imprisonment.  Likewise  if  any  person  shall  in  any  wise  hold, 
affirm,  or  maintain,  that  the  common  law  of  this  realm,  not  altered  by  parlia- 
ment, ought  not  to  direct  the  right  of  the  crown  of  England;  this  is  a  mis- 
demeanor, by  statute  13  Eliz.  c.  1,  and  punishable  with  forfeiture  of  goods 
and  chattels.  A  contempt  may  also  arise  from  refusing  or  neglecting  to 
take  the  oaths,  appointed  by  statute  for  the  better  securing  the  government; 
r*l24l  ^"^  ^^^  ^acting  in  a  public  ofiice,  place  of  trust,  or  other  capacity,  for 
^  ^  which  the  said  oaths  are  required  to  be  taken;  viz.  those  of  allegiance, 
supremacy  and  abjuration ;  which  must  be  taken  within  six  calendar  months 

<<)  1  Hawk.  p.  C.  60.  (m)  Lamb.  Elr.  S3S.  (n)  8  Inat.  144.  (o)  See  book  I,  pi^a  tSS, 

(p)  1  Hawk.  P.  C.  00.  iq)IbicU  (r)  Hod.  Un.  HIat.  zxiz, «,  110.  («)  Sao  pace  OL 

*  * 

(6)  The  punishment  of  the  pillory  wu  finally  altogether  abolished  by  statute  1  Vic ,  a. 
28. 
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after  admiMion.  The  penalties  for  this  oontempt^  inflicted  by  atatate  1  Geo. 
I,  at.  2y  o.  I89  are  veiy  little,  if  any  thing  short  of  those  of  proomunire: 
being  an  inoapacity  to  hold  the  said  offices,  or  any  other;  to  prosecute  any 
suit;  to  be  guardian  or  executor;  to  take  any  legacy  or  deed  01  gift;  and  to 
vote  at  any  election  for  members  of  parliament:  and  after  conviction  the 
offender  shall  also  forfeit  500/.  to  him  or  them  that  will  sue  for  the  same. 
Members  on  the  foundation  of  any  college  in  the  two  universities,  who  by  this 
statute  are  bound  to  take  the  oaths,  must  also  register  a  certificate  thereof  in 
the  college-register,  within  one  month  after;  otherwise,  if  the  electors  do  not 
remove  him,  and  elect  another  within  twelve  months,  or  after,  the  king  may 
nominate  a  person  to  succeed  him  by  his  great  seal  or  sign  manual.  Besides 
thus  taking  the  oaths  for  offices,  any  two  justices  of  the  peace  may  by  the 
same  statute  summon,  and  tender  the  oaths  to,  any  person  whom  they  shall 
suspect  to  be  disaffected:  and  every  person  refusing  the  same,  who  is  properly 
called  a  non-jurpr,  shall  be  adjudged  a  popish  recusant  convict,  and  subjected 
to  the  same  penalties  that  were  mentioned  in  a  former  chapter:  {t)  which  in 
the  end  may  amount  to  the  alternative  of  abjuring  the  realm,  or  suffering 
death  as  a  felon.  (7) 

5.  Contenipts  against  the  king's  palaces  or  courts  ofJuaticCy  have  been  always 
looked  upon  as  high  misprisions:  and  by  the  ancient  law,  before  the  conquest, 
fighting  in  the  king's  palace,  or  before  the  king's  judges,  was  punished  with 
death,  (t^)  So,  too,  in  the  old  Gothic  constitutions,  there  were  many  places 
privileged  by  law,  quilms  mqfar  revererUia  et  seeuritas  debetuTf  tU  templa  et 
jtAdiciOy  quos  sancta  Iiahehantur^ — arces  et  avla  regU^ — denique  locus  quilibei 
proBsenU  aut  adverUatUe  rege.  {v)  And  at  present,  with  us,  by  the  statute 
*dd  Hen.  YIII,  a  12,  malicious  striking  in  the  king's  palace,  wherein  r«iQe-i 
his  royal  person  resides,  whereby  blood  is  drawn,  is  punishable  by  per-  ^  ^ 
petual  imprisonment,  and  fine  at  the  king's  pleasure;  and  also  with  loss  of  the 
offender's  right  hand,  the  solemn  execution  of  which  sentence  is  prescribed  in 
the  statute  at  length. 

But  striking  in  the  king's  superior  courts  of  justice,  in  Westminster-hall,  or 
at  the  assizes,  is  made  still  more  penal  than  even  in  the  king*s  palace.  The 
reason  seems  to  be,  that  those  courts,  being  anciently  held  in  the  king's  palace, 
and  before  the  king  himself,  striking  there  included  the  former  contempt 
against  the  king's  palace,  and  something  more;  viz.,  the  disturbance  of  public 
justice.  For  this  reason,  by  the  ancient  common  law  before  the  conquest,  {u) 
striking  in  the  king's  courts  of  justice,  or  drawing  a  sword  therein,  was  a 
capital  felony:  and  nur  modem  law  retains  so  much  of  the  ancient  severity  as 
only  to  exchange  the  loss  of  life  for  the  loss  of  the  offending  limb.  Therefore 
a  stroke  or  blow  in  such  a  court  of  justice,  whether  blood  be  drawn  or  not,  or 
even  assaulting  a  judge  sitting  in  the  court,  by  drawing  a  weapon,  without 
any  blow  struck,  is  punishable  with  the  loss  of  the  right  hand,  imprisonment 
for  life,  and  forfeiture  of  goods  and  chattels,  and  of  the  profits  of  his  lands 
during  life,  {x)  A  rescue  also  of  a  prisoner  from  any  of  the  said  courts,  with- 
out striking  a  blow,  is  punished  with  perpetual  imprisonment,  and  forfeiture 
of  goods,  and  of  the  profits  of  lands  during  life;  (y)  being  looked  upon  as  an 
offence  of  the  same  nature  with  the  last;  but  only,  as  no  blow  is  actually  given, 

(f)8eexMig«55.  («)  8  Ingt.  140.    LL,  Alurtd,eap,tandU,  (0)  Stiernh.  da /ur*  6Fo«A.  <.  8,  o.  91 

(to)  LL.  huB  e.  6L    LL.  Canut.  66.    LL,  Alured.  e.  7. 
(«)StMin<l.P.a8S.    S  InBt.  140, 141.  Or)  1  Hawk.  P.  C.  67. 

(7)  By  Statute  10  Geo.  IV,  c  7,  assuming  any  ecclesiastical  title  established  in  England 
was  made  punishable  by  a  fine  of  100/.  In  1850  the  pope  issued  a  brief  which,  while  evad- 
ing this  statute  appointed  catholic  bishops  with  territorial  designations  different  from  those 
of  the  established  church,  and  they  were  enthroned  with  mat  pomp.  This  lead  to  statute 
14  and  15  Via*  c  60,  which  forbade  all  sucli  titles,  and  declared  this  and  all  similar  briefs 
illegal  and  void.  The  statute,  however,  has  been  substantially  a  dead  letter,  and  is  im- 
portant only  as  a  protest  of  the  English  nation  against  any  assumption  of  authority  by  the 
pope  within  the  realm. 
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the  amputation  of  the  hand  is  ezcnsed.  For  the  like  reaaon,  an  affray,  or  riot^ 
near  the  said  courts,  but  out  of  their  actual  yiew,  is  punished  only  with  fine 
and  imprisonment,  (z)  (8) 

r*l26l  *^^^  ^^^7  ^^^^  ^  ^^  guilty  of  an  actual  violence,  but  of  threatening 
^  -I  or  reproachful  words  to  any  judge  sitting  in  the  courts,  are  guilty  of  a 
high  misprision,  and  have  been  punishea  with  brge  fines,  imprisonment,  and 
corporal  punishment,  (a)  And,  even  in  the  inferior  courts  of  the  king,  an 
affray  or  contemptuous  behaviour  is  punishable  with  a  fine  by  the  judges  there 
sitting;  as  by  the  steward  in  a  court-leet,  or  the  like,  (b) 

Likewise  all  such  as  are  guilty  of  any  injurious  treatment  to  those  who  are 
immediately  under  the  protection  of  a  court  of  justice,  are  punishable  by  fine 
and  imprisonment:  as  ii  a  man  assaults  or  threatens  his  adversary  for  suing 
him,  a  counsellor  or  attorney  for  bein^  employed  against  him,  a  juror  for  his 
verdict,  or  a  gaoler  or  other  ministeriiQ  ofBcer  for  keeping  him  in  custody,  and 
properly  executing  his  duty:  (c)  which  offences,  when  they  proceed  farther 
than  bare  threats,  were  punished  in  the  Gothic  constitutions  with  exile  and 
forfeiture  of  goods,  {d) 

Lastly,  to  endeavour  to  dissuade  a  witness  from  giving  evidence;  to  disclose 
an  examination  before  the  privy  council;  or,  to  advise  a  prisoner  to  stand 
mute  (all  of  which  are  impediments  of  justice);  are  high  misprisions,  and  con- 
tempts of  the  king's  courts,  and  punishable  by  fine  and  imprisonment.  (9) 
And  anciently  it  was  held,  that  if  one  of  the  grand  jury  disclosed,  to  any 
person  indicted,  the  evidence  that  appeared  against  him,  he  was  thereby  made 
accessory  to  the  offence,  if  felony:  and  in  treason  a  principaL  And  ftt  this 
day  it  is  agreed  that  he  is  guilty  of  a  high  misprision,  (e)  and  liable  to  be  fined 
and  imprisoned.  (/)  (10) 


CHAPTER  X. 

OF  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

Thb  order  of  our  distribution  will  next  lead  us  to  take  into  consideration 
such  crimes  and  misdemeanors  as  more  especially  affect  the  eammantp^alth^  or 
public  polity  of  the  kingdom:  which,  however,  as  well  as  those  which  are  pe- 
culiarly pointed  against  the  lives  and  security  of  private  subjects,  are  also 
offences  against  the  king,  as  the  pater'famili<i8  of  the  nation:  to  whom  it  ap- 
pertains by  his  regal  office  to  protect  the  community,  and  each  individual 
therein,  from  every  decree  of  injurious  violence,  by  executing  those  laws  which 
the  people  themselves  in  conjunction  with  him  have  enacted;  or  at  least  have 
consented  to,  by  an  agreement  either  expressly  made  in  the  persons  of  their  rep- 

(s)  Oro.  Oar.  978.  (a)  Ibid,  608. 

(&)  1  Hawk.  P.  0.  68.  (e)  8  hut.  141, 148.  (d)  Stlernh.  dejm  Qoih,  <.  8,  e.  61 

(«)  Bee  Bar.  818.    87  Am.  pL  44, 1 4,  f oL  188.  (/)  1  Hawk.  P.  0. 68. 

(8)  Ab  to  contempts  of  court  and  the  methods  of  punishment,  see  Whart  Or.  L.,  g  8486^ 
^  Mg. ;  2  Bish.  Cr.  L,  7th  ed.,  ch.  12. 

(9)  To  prevent  or  attempt  to  prevent  the  attendance  of  a  witness  Is  an  indictable  offense. 
State  V.  Eeeyes,  8  Yt,  67;  State  v.  Carpenter,  20  Yt,  9;  State  v.  Early.  8  Harr.  (Del.),  5C2;, 
King  ▼.  Chandler,  8  Mod.,  886.  So  is  the  making  and  publishing  false  affidavits,  whether 
in  the  course  of  a  suit  or  in  anv  other  proceedings  in  which  affidavits  are  necessary  or 
proper.  Omealy  v.  Newell.  8  East,  804;  Regina  v.  Chapman,  2  C.  and  E.,  846;  Rump  ▼. 
Commonwealth,  80  Penn.  St.,  475. 

(10)  There  is  an  exception  to  this  rule  in  the  case  of  a  witness  before  the  grand  Jury  who 
is  indicted  for  perjury.    The  Jurors  in  this  case  are  not  only  competent  but  compellable  to 

five  evidence  of  what  was  sworn  to  before  them.    State  v.  Oflutt,  4  Blackf..  855:  State  v. 
asset,  16  Conn.,  457;  State  v.  Broughton,  7  Ired.,  96;  Huidekoper  T.  Cotton*  8  Watts,  66^ 
846 
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resentatives,  or  by  a  tacit  and  implied  consent  presumed  from  and  prored  by 
immemorial  nsage. 

The  species  of  crimes  which  we  have  now  before  ns  is  subdivided  into  such 
a  number  of  inferior  and  subordinate  classes,  that  it  would  much  exceed  the 
bounds  of  an  elementary  treatise,  and  be  insupportably  tedious  to  the  reader, 
were  I  to  examine  them  all  minutely,  or  with  any  degree  of  critical  accuracy. 
I  shall  therefore  confine  myself  principally  to  general  definitions,  or  descrip- 
tions of  this  ^reat  variety  of  offences,  and  to  the  punishments  inflicted  by  law 
for  each  particular  offence;  with  now  and  then  a  few  incidental  observations: 
referring  the  student  for  more  particulars  to  other  voluminous  authors;  who 
have  treated  of  these  subjects  with  greater  precision  and  more  in  detail  than 
10  consistent  with  the  plan  of  these  Uommentarios. 

The  crimes  and  misdemeanors  that  more  especially  affect  the  commonwealth, 
may  be  divided  into  five  species,  viz.:  *offences  against  public /im-  r«toQi 
ticey  against  the  public  peaee^  against  public  trade,  against  the  public  ^  ' 
healthy  and  against  the  public  police  or  eeanamy:  of  each  of  which  we  will 
take  a  cursory  view  in  their  order. 

First,  then,  of  offences  against  public  justice:  some  of  which  are  felonies, 
whose  punishment  may  extend  to  death;  others  only  misdemeanors.  I  shall 
begin  with  those  that  are  most  penal,  and  descend  gradually  to  such  as  are  of 
less  maliffnity. 

1.  Embezzling  or  vacating  recorder  or  falsifying  certain  other  proceedings  in 
a  court  of  judicature,  is  a  felonious  offence  against  public  justice.  It  is  en- 
acted bv  statute  8  Hen.  VI,  a  12,  that  if  any  clerk,  or  other  person,  shall  wil- 
fully take  away,  withdraw,  or  avoid  any  record  or  process  in  the  superior 
courts  of  justice  in  Westminster-hall,  by  reason  whereof  the  jud^ent  shall  be 
reversed  or  not  take  effect;  it  shall  be  felony  not  only  in  the  principal  actors, 
but  also  in  their  procurers  and  abettors.  And  this  may  be  tried  either  in  the 
king's  bench  or  common  pleas,  by  a  jury  de  medietate:  half  oiBcers  of  any  of 
the  superior  courts,  and  tne  other  half  common  jurors.  (1)  Likewise  by  stat- 
ute 21  Jac  I,  c.  26,  to  acknowledge  any  fine,  recovery,  deed  enrolled,  statute, 
recognizance,  bail,  or  judgpnent,  in  the  name  of  another  person  not  privy  to 
the  same,  is  felony  without  benefit  of  clergy.  Which  law  extends  only  to  pro- 
ceedings in  the  courts  themselves:  but  by  statute  4  W.  and  M.  c.  4,  to  person- 
ate any  other  person  (as  bail)  before  any  judge  of  assize  or  other  commissioner 
authorized  to  take  bail  in  the  countrv,  is  also  felony.  (2)  For  no  man's  prop- 
erty would  be  safe,  if  records  might  be  suppressed  or  falsified,  or  persons' 
names  be  falsely  usurped  in  courts  or  before  their  public  oflicers. 

2.  To  prevent  abuses  by  the  extensive  power  which  the  law  is  obliged  to  re- 
pose in  gaolerSy  it  is  enacted  by  statute  14  Edw.  Ill,  c.  10,  that  if  any  gaoler  bv 
too  great  duress  of  imprisonment  makes  any  prisoner,  that  he  hath  in  wara, 
*become  an  approver  or  an  appellor  Aninst  his  will;  that  is,  as  we  shall  p^ogi 
see  hereafter,  to  accuse  and  turn  evidence  against  some  other  person;  ^  1 
it  is  felony  in  the  gaoler.  (3)  For,  as  Sir  Edward  Coke  observes,  (a)  it  is  not 
lawful  to  induce  or  excite  any  man  even  to  a  just  accusation  of  another;  much 
less  to  do  it  by  duress  of  imprisonment;  and  least  of  all  by  a  gaoler,  to  whom 
the  priBoner  is  committed  for  safe  custody. 

(a)  8  hmk  n. 

(1)  This  statute  is  now  repealed.  For  statutes  for  the  punishment  of  offenses  of  the 
character  mentioned  In  the  text,  and  others  of  a  somewhat  similar  nature,  see  statutes  7  and 
8  Geo.  lY,  c.  29;  1  Vic,  c.  90;  1  and  2  Vic.,  c.  94;  7  and  8  Vic,  c  19;  14  and  16  Vic,  c 
99,  and  16  and  17  Vic.»  c  99;  and  25  Vic.  c  96,  s.  80;  24  and  26  Vic,  c  98. 

(2)  The  statute  now  in  force  for  the  punishment  of  this  offense,  is  24  and  26  Vic,  c  98^ 
a  84. 

The  false  personation  of  voters  at  elections  was  made  a  misdemeanor  by  statute  6  and  7 
Vic.  c  18.  i  88.    It  is  also  a  statutory  crime  in  the  United  States. 
(8)  This  statute  is  now  repealed. 
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8.  A  third  offence  against  public  jnstioe  is  obstrueting  the  exeontion  of  law- 
ful jE>roceM.  This  is  at  all  times  an  offence  of  a  very  high  and  presumptuous 
nature;  but  more  particularly  so,  when  it  is  an  obstruction  of  an  arrest  upon 
criminal  process.  And  it  hath  been  holden,  that  the  party  opposing  such  arrest 
becomes  thereby  par^ic€^  criminis;  that  is,  an  accessory  in  felony,  and  a  prin- 
cipal in  high  treason,  {b)  Formerly  one  of  the  greatest  obstructions  to  pub- 
lic justice,  DOth  of  the  civil  and  criminal  kind,  was  the  multitude  of  pretended 
privileged  places,  where  indigent  persons  assembled  together  to  shelter  them- 
selves from  justice  (especially  in  London  and  Southwark),  under  the  pretext  of 
their  having  been  ancient  palaces  of  the  crown,  or  the  like:  (c)  all  of  which 
sanctuaries  for  iniquity  are  now  demolished,  and  the  opposinsc  of  any  process 
therein  is  made  highly  penal,  by  the  statutes  8  and  9  Wm.  Ill,  c.  37,  0  Qeo.  I, 
c.  28,  and  11  Geo.  i,  c.  22,  which  enact,  that  persons  opposing  the  execution  of 
any  process  in  such  pretended  privileged  places  within  the  bills  of  mortality, 
or  abusing  any  oiBcer  in  his  endeavours  to  execute  his  duty  therein,  so  that  he 
receives  bodily  hurt,  shall  be  guilty  of  felony,  and  transported  for  seven  years: 
and  persons  in  disguise,  joining  in  or  abetting  any  riot  or  tumult  on  such  ac- 
count, or  opposing  any  process,  or  assaulting  and  abusing  any  officer  executing 
or  for  having  executed  the  same,  shall  be  felons  without  benefit  of  clergy.  {i\ 

4.  An  escape  of  a  person  arrested  upon  criminal  process  by  eluding  the  vigil- 
ance of  his  keepers  before  he  is  put  in  hold,  is  also  an  offence  against  public 
r*130l  i^^^^^®'  ^^^  ^^®  party  himself  *is  punishable  by  fine  or  imprisonment. 
i^  i^)'  ^^^  ^^®  officer  permitting  such  escape,  either  by  negligence 
or  connivance,  is  much  more  culpable  than  the  prisoner;  the  natural  desire  of 
liberty  pleading  strongly  in  his  behalf,  though  he  ought  in  strictness  of  law  to 
submit  himself  quietly  to  custody,  till  cleared  by  the  due  course  of  justice. 
Officers  therefore  who,  after  arrest,  negligently/  permit  a  felon  to  escape,  are 
also  punishable  by  fine:*(^)  but  t^o/t^ntory  escapes,  oy  consent  and  connivance  of 
the  officer,  are  a  much  more  serious  offence:  for  it  is  generally  agreed  that  such 
escapes  amount  to  the  same  kind  of  offence,  and  are  punishable  in  the  same  de- 
gree, as  the  offence  of  which  the  prisoner  is  guilty,  and  for  which  he  is  in  cus- 
tody, whether  treason,  felony,  or  trespass.  And  this  whether  he  were  actually 
committed  to  gaol,  or  only  under  a  bare  arrest.  (jT)  But  the  officer  cannot  be 
thus  punished,  till  the  original  delin(]|uent  hath  actually  received  judgment  or 
been  attainted  upon  verdict,  confession,  or  outlawry,  of  the  crime  for  which 
he  was  so  committed  or  arrested:  otherwise  it  may  happen,  that  the  officer 
might  be  punished  for  treason  or  felony,  and  the  person  arrested  and  escaping 
might  turn  out  to  be  an  innocent  man.  Bnt,  before  the  conviction  of  the  prin- 
cipal partv,  the  officer  thus  neglecting  his  duty  may  be  fined  and  imprisoned 
for  a  misdemeanor,  {g)  (6) 

(b)  2  Hawk.  p.  cm. 

fcj  Such  as  White-FHan^  and  Its  eoTlrons;  the  Savoftifaie  the  Mint,  In  Soathwark. 

(d)  S Hawlc  P.  C.  122.       («}  1  HaL P.  C.  600.       </)l  BaLP.  a  6M.      S  Hawk.  P.  a  ISi. 

(y)l  Hal.  P.O.  506,  909.    3  Hawk.  P.  0. 184, 18S. 

(4)  For  provisions  punishing  similar  offenses,  see  statute  24  and  25  Yic,  c.  100.  The  will- 
ful refusal  to  aid  a  peace  officer  in  the  performance  of  his  duty,  when  requested,  is  a  misde- 
meanor at  common  law.    Regina  ▼.  Brown,  1  C.  ft  M.,  814. 

(5)  See  statute  14  and  15  VTa,  c.  100,  §  20.  A  prisoner  confined  on  a  Toid  warrant  may 
lawfu^lv  break  prison  and  escape.     State  v.  Leach,  7  Conn.  452;  8.  0.,  18  Am.  Dec,  118. 

(6)  Mr.  Bishop,  in  his  treatise  on  Criminal  Law,  discusses  fully  this  subject,  with  the 
following  result:  "  To  constitute  an  escape,  there  must  be  an  actual  arrest  and  a  legal  and 
continuing  imprisonment  The  arrest  must  be  for  some  criminal  offense  which  iustifles 
imprisonment  No  escape  is  a  felony,  unless  the  cause  for  which  the  prisoner  is  cietained 
was  actually  a  felony  at  the  time  of  the  escape.  A  private  person,  a  Jailer  defaeto  or  his  depu- 
ties, bnt  not  his  mere  servant,  may  be  liable  for  an  escape.  The  rule  is,  that  whenever  any 
person  has  another  lawfully  in  his  custody,  whether  the  arrest  is  made  by  himself  or 
another,  he  is  guilty  of  an  escape  if  he  allows  him  to  go  at  large  before  delivering  him  into 
the  custody  of  some  legally  constituted  authority.  The  escape  is  a  misdemeanor  in  the 
prisoner,  apart  from  the  charge  upon  whlcb  ha  is  held.    See,  generally  upon  the  subJeM. 
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5.  Breach  of  priaon  by  the  offender  himself,  when  committed  for  any  canse, 
was  felony  at  the  common  law:  (A)  or  even  conspiring  to  break  it.  (i)  JSat  this 
severity  is  mitigated  by  the  statute  de  frangerUibua  priaonam^  1  Edw.  11,  st.  2, 
which  enacts  that  no  person  shall  have  judgment  of  life  or  member  for  break- 
ing prison,  unless  committed  for  some  capital  offence.  So  that  to  break  prison 
and  escape,  when  lawfully  committed  for  any  treason  or  felony,  remains  still 
felony  as  at  the  common  law;  and  to  break  prison  (whether  it  be  the  county- 
gaol,  the  stocks,  or  other  usual  place  of  security),  when  lawfully  confined  upon 
any  other  inferior  charge,  is  still  ^punishable  as  a  high  misdemeanor  by  r«i»i*i 
fine  and  imprisonment.  For  the  statute  which  ordains  that  such  *-  -■ 
offence  shall  be  no  longer  capital,  never  meant  to  exempt  it  entirely  from  every 
degree  of  punishment.  {()  (7) 

6.  Rescue  is  the  forcibly  and  knowingly  freeing  another  from  an  arrest  or 
imprisonment;  and  it  is  generally  the  same  offence  in  the  stranger  so  rescuing, 
as  It  would  have  been  in  a  gaoler  to  have  voluntarily/  permitted  an  escape.  A 
rescue,  therefore,  of  one  apprehended  for  felony,  is  lelony;  for  treason,  trea- 
son; and  for  a  misdemeanor,  a  misdemeanor  also.  But  here,  likewise,  as  upon 
voluntary  escapes,  the  principal  must  first  be  attainted  or  receive  judgment  be- 
fore the  rescuer  can  be  punished:  and  for  the  same  reason;  because,  perhaps, 
in  fact,  it  may  turn  out  there  has  been  no  offence  committed,  (k)  By  statutes 
11  Geo.  n,  c.  26,  and  24  G^.  II,  c.  40,  if  five  or  more  persons  assemble  to  res- 
cue any  retailers  of  spirituous  liquors,  or  to  assault  the  informers  against  them, 
it  is  felony,  and  subject  to  transportation  for  seven  years.  By  the  statute  16 
Geo.  II,  a  81,  to  convey  to  any  prisoner  in  custody  for  treason  or  felony  any 
arms,  instruments  of  escape,  or  aisguise,  without  the  knowledge  of  the  gaoler, 
though  no  escape  be  attempted,  or  any  way  to  assist  such  prisoner  to  attempt 
an  escape,  though  no  escape  be  actually  made,  is  felony,  and  subjects  the  of- 
fender to  transportation  for  seven  years:  or,  if  the  prisoner  be  in  custody  for 
petit  larceny,  or  other  inferior  offence,  or  charged  with  a  debt  of  100/.,  it  is 
then  a  misdemeanor  punishable  with  fine  and  imprisonment.  And  by  sev- 
eral special  statutes  (/),  to  rescue,  or  attempt  to  rescue,  any  person  committed 
for  the  offences  enumerated  in  those  acts,  is  felony  without  benefit  of  clergy; 
and  to  rescue,  or  attempt  to  rescue,  the  body  of  a  felon  executed  for  murder,  a 
single  felony,  and  subject  to  transportation  for  seven  years.  Nay,  even  if  any 
person  be  charged  with  any  of  the  offences  against  the  black-act,  9  Geo.  I,  c. 
22,  and  being  required  by  order  *of  the  privy  council  to  surrender  him-  r*|ooi 
self,  neglects  so  to  do  for  forty  days,  both  he  and  all  that  knowingly  I-  ^  ^J 
conceal,  aid,  abet,  or  succour  him,  are  felons,  without  benefit  of  clergy.  (8) 

7.  Another  capital  offence  against  public  justice  is  the  returfiing  from  trans'- 
portation,  or  being  seen  at  large  in  Great  Britain,  before  the  expiration  of  the 

S)  1  Hal.  p.  C.  SOT.  (0  Bract.  Z.  a.  c  •. 

)2Hawk.P.C.Ua  (fc)  lHaLP.C.60T.    Fo0t.S44. 

(t)  6  Geo.  1,  c.  28.  (Transportatioii.)  9  Geo.  I.  c.  8S.  (Black-act)  8  Geo.  II,  e.  90.  (Deatrqjinr  tan- 
pikea,ftc)  19  Geo.  n,  c.  84.  (SmugirunS*  See  the  89  Geo.  lU,  o.  148^  ■.  11.)  95  Geo.  II,  c  87.  (Muitter.) 
97  Geo.  n,  e.  IS.    (Black-act.) 


State  V.  Doud,  7  Conn.,  884;  Colby  v.  Sampson,  5  Mass.,  810;  Commonwealth  ▼.  Farrell, 
5  Allen.  130.  And  as  to  liability  of  deputies  for  escape.  State  ▼.  Errickson,  83  N.  J.,  4dl; 
Kavanaugh  ▼.  State,  41  Ala. ,  899. 

Ct)  Ou  the  old  authorities  the  commitment  must  be  for  a  criminal  offense  and  the  im- 
piisonmeat  must  be  lawful.  If  there  is  no  proper  warrant,  or  no  legal  right  to  detain  with- 
out a  warrant,  there  can  be  no  breach  of  prison,  but  if  the  commitment  is  legal,  any  breach 
constitutes  the  offense.  Prison  is  held  to  be  any  place  where  one  is  under  lawful  arrest 
There  must  be  actual  breaking,  some  force  or  violence;  not  such  as  is  implied  by  law.  As, 
if  one  widk  out  of  prison  through  an  open  door,  there  is  no  prison  breach.  It  is  an  escape 
simply.  The  brea&ing  must  be  by  the  prisoner,  or  with  his  privity.  Offense  is  not  com- 
mitted if  the  prison  is  broken  by  others  not  in  privity  with  him,  or  by  fire  or  lightning,  and 
then  the  prisoner  escape.  See  People  v.  Duell,  8  Johns.,  449;  Commonwealth  v.  Bri^|;s,  5 
Met»  669.  A  prison  breach  Is  a  misdemeanor  when  the  imprisonment  is  on  civil  process. 
Bml  ▼.  Allan,  1  C.  ft  M.,  296. 

(^  These  statutes  are  since  repealed  or  essentially  changed. 
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term  for  which  the  offender  was  ordered  to  be  transportedi  or  had  agreed  to 
transport  himself.  This  is  made  felony  without  benefit  of  olerffy  in  all  oases, 
by  statutes  4  Geo.  I,  c.  11,  6  Greo.  I,  c.  28,  Id  Geo.  II,  c.  15,  and  8  Qeo.  ni,  o. 
15,  as  is  also  the  assisting  them  to  escape  from  such  as  are  oonyeying  them  to 
the  port  of  transportation.  (9) 

8.  An  eighth  is  that  of  taking  a  reward^  under  pretence  of  helping  the 
owner  to  his  stolen  good$.  This  was  a  contrivance  carried  to  a  great  length  of 
villainy  in  the  beginning  of  the  reign  of  George  the  First;  the  confederates 
of  the  felons  thus  disposing  of  stolen  goods  at  a  cheap  rate,  to  the  owners 
themselves,  and  thereby  stifling  all  farther  inquiry.  The  famous  Jonathan 
Wild  had  under  him  a  well  disciplined  oorps  of  tnieves,  who  brought  in  all 
their  spoils  to  him;  and  he  kept  a  sort  of  public  office  for  restoring  them  to 
the  owners  at  half  price.  To  prevent  which  audacious  practice,  to  the  ruin 
and  in  defiance  of  public  justice,  it  was  enacted  by  statute  4  Geo.  I,  c.  11, 
that  whoever  shall  take  a  reward  under  the  pretence  of  helping  any  one  to 
stolen  goods,  shall  suffer  as  the  felon  who  stole  them;  unless  he  causes  such 
principal  felon  to  be  apprehended  and  brought  to  trial,  and  also  gives  evidence 
against  theuL  Wild,  still  continuing  in  his  old  practice,  was  upon  this  statute 
at  last  convicted  and  executed,  (m)  (10) 

0.  Receiving  of  stolen  goods,  knowing  them  to  be  stolen^  is  also  a  high  mis- 
demeanor and  affront  to  public  justice.  We  have  seen  in  a  former  chapter,  (n) 
that  this  offence,  which  is  oply  a  misdemeanor  at  common  law,  by  the  statute 
8  and  4  W.  and  M.  c.  0,  and  5  Ann.  a  81,  makes  the  offender  accessory  to  the 
r^issl  ^^^^^  ^°^  felony.  But  because  the  accessory  cannot  in  ^general  be 
L  ^^^J  tried,  unless  with  the  principal,  or  after  the  principal  is  convicted,  the 
receivers  by  that  means  frequently  eluded  justice.  To  remedy  which,  it  is 
enacted  by  statute  1  Ann.  c.  0,  and  5  Ann.  o.  81,  that  such  receivers  may  still 
be  prosecuted  for  a  misdemeanor,  and  punished  by  fine  and  imprisonment, 
though  the  principal  felon  be  not  before  taken  so  as  to  be  prosecuted  and  con- 
victed. '  And,  in  case  of  receiving  stolen  lead,  iron,  and  certain  other  metals, 
such  offence  is  by  statute  20  G^.  II,  c.  80,  punishable  by  transportation  for 
fourteen  years. (o)  So  that  now  the  prosecutor  has  two  methods  m  his  choice: 
either  to  punish  the  receivers  for  the  misdemeanor  immediately,  before  the 
thief  is  taken;  (p)  or  to  wait  till  the  felon  is  oonvicted,  and  then  punish  them  as 
accessories  to  the  felony.  But  it  is  provided  by  the  same  statutes,  that  he  shall 
only  make  use  of  one,  and  not  both  of  these  methods  of  punishment.  By  the 
same  statute,  also,  29  G^o.  II,  o.  80,  persons  having  lead,  iron,  and  other  metals 
in  their  custody,  and  not  giving  a  satisfactory  account  how  they  came  by  the 
same,  are  guilty  of  a  misdemeanor,  and  punishable  by  fine  or  imprisonment. 
And  by  statute  10  G^o.  Ill,  c.  48,  all  knowing  receivers  of  stolen  plate  or 
jewels,  taken  by  robbery  on  the  highway,  or  when  a  burglary  accompanies  the 
stealing,  may  be  tried  as  well  before  as  after  the  conviotion  of  the  principal, 

(m)  See  stat.  6  Qeo.  I,  o.  88, 10.  (n^  Bee  xMge  88. 

(o)See  also  statute  2  Qeo.  m,  o.  18, 1 U;  for  tbe  pimlshiiiMil  of  reo6lT«n  of  good*  ■tolaa  bj  bumboats. 
^.,  in  the  Thames, 
(p)  Foster,  878. 


(9)  These  offenses  are  no  longer  capital 

(10)  By  statute  24  and  25  Vic,  c.  96,  s.  151,  persons  corruptly  taking  money  or  reward 
on  pretense  of  helping  any  person  to  proper^  which  has  been  stolen,  embezzled,  etc.. 
unless  they  shall  use  all  due  diligence  to  brinff  the  offenders  to  trial,  are  made  guilty  of 
felony.  See  Reg.  v.  King.  1  Cox  C.  C,  86;  Reg.  v.  Pascoe,  1  Den.  0.  0.,  456.  And  by 
section  50,  any  person  advertising  a  reward  for  the  return  of  property  stolen  or  lost,  and 
uring  words  purporting  that  no  questions  will  be  asked,  or  that  a  reward  will  be  given  for 
the  property  stolen  or  lost,  without  seizing  or  making  any  inquiry  after  the  person  pro- 
ancfng  it.  or  promising  to  return  to  any  pawnbroker  or  o&er  person  money  advanced  or 
paid  by  him  on  such  property,  or  any  other  sum  or  reward  for  the  return  of  such  property 
and  any  person  publishing  such  advertisement  la  made  subject  to  a  fine  of  50<.  ^  ^* 
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And  whether  he  be  in  or  oat  of  enstody;  and,  if  convicted,  shall  be  adjadged 
guilty  of  felony,  and  transported  for  fourteen  years.  (11) 

10.  Of  a  nature  somewhat  similar  to  the  two  last  is  the  offence  of  tfieft  bote, 
which  is  where  the  party  robbed  not  only  knows  the  felon,  but  also  takes  his 
goods  again,  or  other  amends  upon  agreement  not  to  prosecute.  This  is  fre- 
quently called  compounding  of  felony;  and  formerly  was  held  to  make  a  man 
an  accessory;  but  it  is  now  punished  only  with  nne  ^and  imprisonment  {q) 
This  perversion  of  justice,  in  the  old  Gothic  constitutions,  was  liable  to  the 
most  severe  and  infamous  punishment.  And  the  Salic  law,  "latroni  eum  ^sirtv- 
iletn  habuity  qui  fertum  ckare  vellety  et  occuUe  sine  judice  oompositio-  r  «|  q^-i 
nem  efua  (JulmUtere.**  (r)  By  statute  25  Geo.  II,  c.  36,  even  to  advertise  ^  ^ 
a  reward  for  the  return  of  things  stolen,  with  no  questions  asked,  or  words  to 
the  same  purport,  subjects  the  advertiser  and  the  printer  to  a  forfeiture  of  50L 
«ach.  (12) 

11.  Common  ^rr«^ry  is  the  offence  of  frequently  exciting  and  stirring  up 
suits  and  quarrels  between  his  majesty's  subjects,  either  at  law  or  otherwise. 
{$)  (13)  The  punishment  for  this  offence,  in  a  common  person,  is  by  fine  and 
imprisonment;  but  if  the  offender  (as  is  too  frequently  the  case)  belongs  to 
the  profession  of  the  law,  a  barretor  who  is  thus  able  as  well  as  willing  to  do 
miscnief,  ought  also  to  be  disabled  from  practising  for  the  future,  (t)  And, 
indeed,  it  is  enacted  by  statute  12  Geo.  I,  c.  29,  that  if  any  one  who  hath  been 
convicted  of  forgery,  perjury,  subordination  of  perjury,  or  common  barretry, 
shall  practice  as  an  attorney,  solicitor,  or  agent,  in  any  suit;  the  court,  upon 
<x>mplaint,  shall  examine  it  m  a  summary  way;  and,  if  proved,  shall  direct  the 
offender  to  be  transported  for  seven  years.  Hereunto  may  also  be  referred 
another  offence,  of  equal  malignity  and  audaciousness;  that  of  suing  another 
in  the  name  of  a  fictitious  plaintin;  either  one  not  in  being  at  all,  or  one  who 
is  ignorant  of  the  suit.  This  offence,  if  committed  in  any  of  the  king's  supe- 
rior courts,  is  left,  as  a  high  contempt,  to  be  punished  at  their  discretion.  But 
in  courts  of  a  lower  degree,  where  the  crime  is  equally  pernicious,  but  the 
authority  of  the  judges  not  equally  extensive,  it  is  directed  by  statute  8  Eliz. 
c.  2,  to  be  punished  by  six  months'  imprisonment,  and  treble  damages  to  the 
party  injured. 

12.  Maintenance  is  an  offence  that  bears  a  near  relation  to  the  former;  being 
an  officious  intermeddling  in  a  suit  that  no  way  belongs  to  one,  by  maintaining 
or  assisting  either  party  with  money  or  otherwise,  to  prosecute  or  defend  it: 

iu)  a  practice  that  was  greatly  encouraged  by  the  first  introduction  of  uses. 
to)  This  is  an  offence  against  public  justice,  as  it  *keeps  alive  strife  r^iog-i 
and  contention,  and  perverts  the  remedial  process  of  the  law  into  an  ^  ^ 
engine  of  oppression.  And,  therefore,  by  the  Roman  law,  it  was  a  species  of 
the  crimen  falsi  to  enter  into  any  confederacy,  or  do  any  act  to  support  anoth- 
er's lawsuit,  by  money,  witnesses,  or  patronage,  (x)    A  man  may,  however, 

(a)  1  Hawk.  P.  a  ISB.  (r)  Stiernh.  de  Jure  Ooth.  1. 8,  e.  fi.  te)  1  Hawk.  P.  0.  948. 

(0  /Md.  884.  («)  IMd.  940.  (to)  Dr.  and  8t.  203.  («)  iy.  48«  10,  2S. 

(11)  These  offenses  are  covered  by  statutes  24  and  25  Vic,  c.  9G.  The  punishment  is 
penal  servitude  or  imprisonment,  and  in  case  of  males  under  sixteen  years  of  age,  with  or 
without  whipping.  Statutes  for  the  punishment  of  these  offenses  are  general  in  the  United 
States. 

(12)  See  also  stat  24  and  35  Via,  c.  96,  §  102. 

(18)  1  Hawkins  P.  C,  ch.  81,  defines  a  barrater  to  be  one  who  is  a  common  mover, 
«xciter  or  maintainer  of  suits  or  quarrels  in  courts  or  in  the  country,  includlnf?  all  kinds  of 
disturbances  of  the  peace,  and  spreadini;  false  rumors  and  calumnies  through  which  discord 
may  arise  amon^  neighbors.  Though  it  has  been  held  that,  to  be  a  barrater,  one  must  not 
sue  in  his  own  right,  if  the  suits  are  oppressive  and  merely  to  harrass  and  annoy,  it  would 
seem  to  be  barratry.  See  Commonwealth  v.  McCulIoch,  15  Mass..  227.  One  act  is  not 
enough  to  make  a  barrater.  It  would  seem  there  must  be  three.  State  v.  Chitty,  1  Bailey, 
B79;  Commonwealth  v.  Pray,  13  Pick..  859;  Commonwealth  v.  Davis.  11  Pick.,  482;  Com- 
monwealth V.  Mohn,  52  Penn.  St..  243;  Commonwealth  v.  Tubbs,  1  Cush.,  2;  and  on  the 
whole  subject,  Rsx  v.  Urlyn,  2  Saund.,  808,  and  note. 
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maintain  the  snit  of  his  near  kinsman,  senrant,  or  poor  neighbour,  out  of  char- 
ity and  compassion,  with  impanity.  Otherwise,  the  punishment  hj  common 
law  is  fine  and  imprisonment;  (y)  and  by  the  statute  32  Hen.  VUl,  c.  9,  a  for- 
feiture of  ten  pounds. 

18.  Champerty,  oamm-partitiOy  is  a  species  of  maintenance,  and  punished  in 
the  same  manner:  (z)  being  a  bargain  with  a  plaintiff  or  defendant  campum 
partirej  to  divide  the  land  or  other  matter  sued  for  between  them,  if  they  pre- 
vail at  law;  whereupon  the  champerter  is  to  carry  on  the  party's  suit  at  his 
own  expense,  (a)  Ihus,  champarty  in  the  French  law,  signifies  a  similar  divi- 
sion of  profits,  being  a  part  of  the  crop  annually  due  to  the  landlord  by  bargain 
or  custom.  In  our  sense  of  the  wora  it  signifies  the  purchasing  of  a  sait,  or 
right  of  suing:  (14)  a  practice  so  much  abhorred  by  our  law,  that  it  is  one 
main  reason  why  a  chose  in  action,  or  thing  of  which  one  hath  the  right  but 
not  the  possession,  is  not  assignable  at  common  law;  because  no  man  should 
pdrchase  any  pretence  to  sue  in  another's  right.  These  pests  of  civil  society^ 
that  are  perpetually  endeavoring  to  disturb  the  repose  of  their  neighbours,  and 
officiously  interfering  in  other  men's  auarrels,  even  at  the  hazard  of  their  own 
fortunes,  were  severely  animadvertea  on  by  the  Roman  law,  ^*qui  improbe 
c<Bunl  in  alienam  litem^  ut  quia  quid  ex  eonaemncUione  in  rem  ipsius  redttctum 
fuerit  inter  eos  eommunicaretury  lege  Julia  de  vi  privcUa  tenentur ; "  (&)  and 
they  were  punished  by  the  forfeiture  of  a  third  part  of  their  goods,  and  per- 
petual infaniy.  Hitherto,  also,  must  be  referred  the  provision  of  the  statute 
32  Hen.  VIIl!,  c.  0,  that  no  one  shall  sell  or  purchase  any  pretended  right  or 
r*]36l  ^^^^^  ^^  land,  unless  the  vendor  *hath  received  the  profits  thereof  for 
*-  -■  one  whole  year  before  such  grant,  or  hath  been  in  actual  possession  of 
the  land,  or  of  the  reversion  or  remainder;  on  pain  that  both  purchaser  and 
vender  shall  each  forfeit  the  value  of  such  land  to  the  king  and  the  prose- 
cutor.   These  offences  relate  chiefly  to  the  commencement  of  civil  suits;  but, 

14.  Compounding  of  informations  upon  penal  statutes  is  an  offence  of  an 
equivalent  nature  in  criminal  causes;  and  is,  besides,  an  additional  misde- 
meanor against  public  justice,  by  contributing  to  make  the  laws  odious  to  the 
people.  At  once,  therefore,  to  discourage  malicious  informers,  and  to  provide 
that  offences,  when  once  discovered,  shall  be  duly  prosecuted,  it  is  enacted  by 
statute  18  Eliz.  c.  5,  that  if  any  person,  informing  under  pretence  of  any  penal 
law,  makes  any  composition  without  leave  of  the  court,  or  takes  anj  money  or 
promise  from  the  defendant  to  excuse  him  (which  demonstrates  his  intent  in 
commencing  the  prosecution  to  be  merely  to  serve  his  own  ends,  and  not  for 
the  public  good),  he  shall  forfeit  10/.,  shall  stand  two  hours  on  the  pillory, 
and  shall  be  forever  disabled  to  sue  on  any  popular  or  penal  statute.  (15) 

15.  A  conspiracy,  also,  to  indict  an  innocent  man  of  felony  falsely  and  mali- 
ciously, who  IS  accordingly  indicted  and  acquitted,  is  a  farther  abuse  and  per- 
version of  public  justice;  (16)  for  which  the  party  injured  may  either  have  a 

<y)  Hawk.  p.  a  Ww  (f) /Md.  S57.  (a)  Stat  of  ooiwpirmk  tS  Xd.  L  (b)J7.«.7,e. 

(14)  This  subject  is  fully  discussed  by  Mr.  Bishop. 

The  tendency  of  late  has  been  to  confine  these  ouences  within  bounds  somewhat  narrower 
than  those  indicated  by  the  older  authorities. 

(15)  This  subject  was  considered  and  the  previous  cases  examined  by  Ch.  J.  Tindal,  in 
Eeir  v.  Leeman,  9  Q.  B..  892,  where  the  conclusion  was  that  '*  in  all  offenses  which  involve 
damages  to  an  injured  party,  for  which  he  may  maintain  an  action,  it  is  competent  for 
him,  notwithstanding  they  are  also  of  a  public  nature,  to  compromise  and  settle  his  private 
damage  in  any  way  he  may  think  fit;"  but  that  an  agreement  to  pay  money  in  consideration 
of  a  prosecution  for  riot  and  assault  being  abandoned,  was  illegal  and  void.  On  the  same 
subject,  see  Jones  v.  Rioe,  18  Rek.,  440. 

(16)  This  offense  is  not  confined  to  the  instance  given  above.  1  Hawkins  P.  C.e.  72,  states 
that  all  conspiracies  whatsoever,  wrongfully  to  prejudice  the  riehts  of  a  third  person,  are 
highly  criminal  at  law.  In  Commonwealth  v.  Hunt,  4  Met,  111;  8.  C,  88  Am.  Dec.,  840. 
it  Is  said:  "  It  is  a  criminal  and  indictable  offense  for  two  or  more  to  confederate  and  com- 
bine together  by  concerted  means  to  do  tbaX  which  is  unlawful  and  criminsl,  to  the  inluiy- 
«f  the  public,  or  portions  or  classes  of  the  eommunily,  or  even  to  the  rights  of  Uwi  <ndiTia^ 
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civil  action  by  writ  of  conspiracy  (of  which  we  spoK^  hi  the  preceding  book), 

(c)  or  the  conspirators,  for  there  must  be  at  least  two  to  form  a  conspiracy, 
may  be  indicted  at  the  suit  of  the  king,  and  were  by  the  ancient  common  law 

(d)  to  receive  what  is  called  the  villenous  judgment;  viz.,  to  lose  their  liberam 
legem,  whereby  they  are  discredited  and  disabled  as  jurors  or  witnesses;  to 
forfeit  their  goods  and  chattels,  and  lands  for  life;  to  have  those  lands  wasted, 
their  houses  razed,  their  trees  rooted  up,  and  their  own  bodies  committed  to 
prison,  (e)  But  it  now  is  the  better  opinion,  that  the  villenous  judgment  is 
oy  long  ^disuse  become  obsolete;  it  not  having  been  pronounced  for  r«iQ<^-i 
some  ages:  but  instead  thereof  the  delinquents  are  usually  sentenced  ^  ^ 
to  imprisonment,  fine,  and  pillory.  To  this  head  may  be  referred  the  offence 
of  sending  letters,  threatening  to  accuse  any  person  of  a  crime  punishable 
with  death,  transportation,  pillory,  or  other  infamous  punishment,  with  a  view 
to  extort  from  him  any  money  or  other  valuable  chattels.  This  is  punishable 
by  statute  30  Geo.  II,  c.  24,  at  the  discretion  of  the  court,  with  fine,  imprison- 
ment, pillory,  whipping,  or  transportation  for  seven  years.  (17) 

16.  The  next  offence  against  public  justice  is  when  the  suit  is  past  its  com- 
mencement, and  come  to  trial.  And  that  is,  the  crime  of  willful  and  corrupt 
per}ury:  which  is  defined  by  Sir  Edward  Coke,  (/)  to  be  a  crime  committed 
when  a  lawful  oath  is  administered,  in  some  judicial  proceeding,  to  a  person 
who  swears  iciUfullyy  absolutely^  and  falsely ,  m  a  matter  material  to  the  issue 
or  point  in  question.  The  law  takes  no  notice  of  any  perjury  but  such  as  is 
committed  in  some  court  of  justice,  having  power  to  administer  an  oath;  or 
before  some  magistrate  or  proper  officer,  invested  with  a  similar  authority,  in 
some  proceedings  relative  to  a  civil  suit  or  a  criminal  prosecution:  for  it 
esteems  all  other  oaths  unnecessary  at  least,  and  therefore  will  not  punish  the 
breach  of  them.  (18)     For  which  reason  it  is  much  to  be  questioned,  how  far 

(c)SeebookIII«lSS.        (d)  Bro.  Abr.  Ut  ConipinMV,  SSL  «)  1  Hawk.  P.  a  lOS.        (/)  8  Inst  IM. 

uaL*'  *  *  "A  conspiracy  must  be  a  combination  of  two  or  more  persons,  by  some  con- 
certed action,  t^  accomplish  nome  criminal  or  unlawful  purp6se»  or  to  accomplish  some 
purpose  not  in  itself  criminal  or  unlawful,  by  criminal  or  unlawful  means."  See  further, 
on  what  constitutes  this  offense,  O'CouDell  ▼.  Queen,  11  CI.  <&Fin.,  155;  Collins  ▼.  Common- 
wealth, 8  Serg.  ite  R,  220;  Mifflin  v.  Commonwealth.  5  W.  <&  S.,  401;  S.  C,  40  Am.  Dec., 
527;  State  v.  Rowley.  12  Conn.,  101;  Alderman  v.  People,  4  Mich.,  414;  State  v.  Younger, 
1  Dev.,  357;  8.  C,  17  Am.  Dec,  571;  State  v.  Murphy,  6  Ala.,  765;  S.  C,  41  Am.  Dec., 
79;  People  ▼.  Mather,  4  Wend..  229;  S.  C,  21  Am.  Dec,  122;  State  v.  Rickey.  4  HalsU, 
298;  State  v.  Straw.  42  N.  H.,  898;  Smith  ▼.  People,  25  III.,  17;  People  ▼.  Powell,  68  N.  Y., 
88.  The  thing  proposed  to  be  done  by  conspirators  need  not  be  an  indictable  offense. 
State  ▼.  Bumham.  15  N.  H.,  896;  State  ▼.  Buchanan,  5  Har.  <&  J.,  217;  S. C,  9  Am.  Dec., 
584;  State  ▼.  Rowley,  12  Conn.,  101.  Conspiracy  must  be  the  act  of  more  than  one  person, 
but  husband  and  wife,  without  others,  cannot  commit  the  offense.  1  Hawkins  P.  C,  ch. 
72.  The  mere  combination  completes  the  crime.  The  intended  acts  need  not  be  done. 
Rex  ▼.  Best,  1  Salk.,  174;  Commonwealth  t.  Judd.  2  Mass.,  829;  Hazen  t.  Common- 
wealth, 28  Penn.  St..  855.  If  two  are  Jointly  charged  with  conspiracy,  the  acquittal  of  one 
works  the  acquittal  of  both.  State  ▼.  Tom,  2  Dev.,  569.  But  one  may  be  convicted  after 
the  other  is  dead.  Reg.  ▼.  Kenrick,  1  Day.  &  M.,  208:  Rex  ▼.  Niccolls,  2  Stra.,  1227.  All 
concerned  in  one  conspiracy  need  not  be  indicted  or  tried  together.  Rex  t.  Cooke,  6  B.  & 
C,  588. 

(17)  Stat.  24  and  25  Vic.,  c  100,  corers  this  subject 

(18)  The  oath  must  be  taken  in  the  course  of  Justice.  Commonwealth  t.  Warden,  11 
Met.,  406.  But  every  one  who  appears  in  any  court  and  Is  duly  sworn,  whether  compell- 
able to  testify  or  not,  is  liable  for  perjury  if  he  willfully  swears  falsely.  Commonweialth 
V.  Knight,  12  Mass.,  274;  Chamberlain  v.  People.  28  N.  Y.,  85.  Even  though. he  be  a  wit- 
ness for  himself  when,  legally,  his  evidence  is  not  admissible.  State  v.  Molier,  1  Dev.,  268; 
YanSteenbergh  v.  Eortz,  10  Johna,  167.  The  oath  must  be  administered  \xj  an  officer 
duly  authorized.  Rex  v.  Hanks,  8  C.  &  P.,  419;  McGregor  v.  State,  1  Ind.,  2JB2;  State  v. 
McCroskey,  8  McCord,  808.  The  case  must  be  one  over  which  the  magistrate  before  whom 
it  is  has  Jurisdiction.  State  v.  Hayward,  1  Nott  &  McCord,  546;  State  v.  Furlong.  26  Me., 
69;  Commonwealth  v.  White,  8  Pick.,  458.  As  to  sufficiency  of  allegation  of  Jurisdiction, 
see  Commonwealth  v.  Knight,  12  Mass.,  278;  S.  C,  7  Am.  Dec,  72.  An  unnecessary  and 
unimportant  oath  to  a  bill  in  equity,  though  false,  is  not  perjury.  Gaige  t.  People,  26 
Mich.,  80. 
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any  magistrate  is  justifiable  in  taking  a  voluntary  cffidavit  in  any  extra-judi- 
cial matter,  as  is  now  too  frequent  upon  every  petty  occasion:  since  it  is  more 
than  possible,  that  by  such  idle  oaths  a  man  may  frequently  in  foro  conacien" 
ticB  incur  the  guilt,  and  at  the  8ame  time  evade  the  temporal  penalties,  of  per- 
jury. The  perjury  must  also  be  corrupt,  (that  is,  committed  mcUo  animo), 
wilful,  positive,  and  absoluu  (19)  not  upon  surprise,  or  the  like:  it  also 
must  be  in  some  point  material  to  the  question  in  dispute;  (20)  for  if 
it  only  be  in  some  trifling  collateral  circumstance,  to  which  no  regard 
is  paid,  it  is  no  more  penal  than  in  the  voluntary  extra- judicial  oaths 
before  mentioned.  Subornation  of  perjury  is  the  offence  of  procuring 
r*i^8l  another  to  *take  such  a  false  oath,  as  constitutes  perjury  in  the 
^  -I  principal.  (21)  The  punishment  of  perjurv  and  subornation,  at  com- 
mon law,  has  been  various.  It  was  anciently  death;  afterwards  banishment, 
or  cutting  out  the  tongue;  then  forfeiture  of  goods;  and  now  it  is  fine  and  im- 
prisonment, and  never  more  to  be  capable  of  bearing  testimony,  (g)  But  the 
statute  of  6  Eliz.  c.  9  (if  the  offender  be  prosecuted  thereon),  inflicts  the  pen- 
alty of  perpetual  infamy,  and  a  fine  of  40/.  on  the  suborner:  and,  in  default 
of  payment,  imprisonment  for  six  months,  and  to  stand  with  both  ears  nailed 
to  the  pillory,  rerjury  itself  is  thereby  punished  with  six  months'  imprison- 
ment, perpetual  infamy,  and  a  fine  of  20/.,  or  to  have  both  ears  nailed  to  the 
pillory,     feut  the  prosecution  is  usually  carried  on  for  the  offence  at  common 

(g)  8  Lut.  161 

(19)  Mere  negligence  or  carelessness  in  swearing  to  the  witness'  belief,  when  proper  pains 
would  have  enabled  him  to  ascertain  the  truth  to  be  otherwise,  seems  not  to  be  periury, 
inasmuch  as  the  specific  willful  intent  is  wanting.  U.  S.  v.  Shellmire,  1  Bald.,  878;  U.  S. 
V.  Babcock,  4  McLean,  113;  State  v.  Cockran,  l^ailey,  50.  See  State  v.  Lea,  8  Ala.,  602; 
Commonwealth  v.  Brady,  5  Gray,  78. 

(20)  That  the  testimony  should  be  pertinent  and  material,  see  State  v.  Dodd,  8  Murph., 
226;  Commonwealth  v.  Parker,  2  Cush.,  212;  Bullock  v.  Eoon,  4  Wend,  681;  Pollard  v. 
People,  69  111.,  148;  Nelson  v.  State,  47  Miss.,  621;  State  v.  Mooney,  66  Mo.,  494;  Plath  v. 
Braunsdorff,  40  Wis.,  107;  State  v.  Mumford,  1  Dev.,  619;  S.  C,  17  Am.  Dec.,  678. 

"Itseemeth  clear  that  if  the  oath  for  which  a  man  is  indicted  for  perjuror  be  wholly 
foreign  from  that  purpose,  or  altogether  immaterial,  and  neither  any  way  pertinent  to  the 
matter  in  question,  nor  tending  to  aggravate  or  extenuate  the  damages,  nor  likely  to  induce 
the  jury  to  give  a  readier  credit  to  the  substantial  part  of  the  evidence,  it  cannot  amount  to 
perjury,  because  it  is  merely  idle  and  insignificant"  1  Hawk.  P.  C,  ch.  66,  §  8.  But  the 
testimonv  may  be  material  enough  to  warrant  an  indictment  for  perjury,  if  it  affect  anv 
collateral  issue  in  the  case.  State  v.  Eeenan,  8  Rich.,  466;  State  v.  Lavalley,  9  Mo.,  82^; 
State  V.  Shupe,  16  la.,  86;  Commonwealth  v.  Pollard,  12  Met.,  226;  Commonwealth  v. 
Grant.  116  Mass.,  17.  The  late  English  cases  qualify  the  doctrine  as  stated  by  Hawkins. 
In  Reg.  V.  Mullany,  Leigh  <&  C,  693,  it  was  held  that  any  false  testimony  in  a  Judicial  pro- 
ceeding, with  intent  to  mislead,  whether  material  or  not,  would  amount  to  perjury.  In 
Reg.  V.  Gibbon,  Leigh  &  C,  109,  it  was  held  that  certain  evidence  had  been  wrongly  ad- 
mitted, but  that  the  witness  might  be  indicted  for  perjury  on  it.  In  R^.  v.  Philpott,  6  Cox 
C.  C,  868;  S.  C,  8  C.  &K.,  185;  on  which  the  foregoing  depend,  the  court  uses  this  lan- 
guage: "  This  brings  us  to  the  question  whether  it  is  less  perjuiy  if  the  document  turns 
out  not  to  be  admissible  in  evidence,  and  the  judge  has  done  wrong  in  admitting  it.  If 
that  were  so,  it  would,  as  has  been  already  observed,  make  the  commission  of  the  offense 
depend  upon  the  decision  of  a  nice  question  of  law  upon  a  bill  of  exceptions  in  the  house  of 
lords.  Here  the  evidence  was  offered  to  procure  the  admission  of  a  document;  that  docu- 
ment, if  admissible,  would  be  material  to  the  question  being  tried;  and  the  evidence  was 
false.  Here,  therefore,  are  all  the  elements  of  the  crime  of  perjury."  Mr.  Bishop,  Cr.  L., 
5th  ed.,  §  1036,  says:  "  The  true  view  is  to  consider  whether  the  evidence,  assuming  it  to 
have  been  rightly  admitted,  could  have  properly  influenced  the  judge  or  the  jury,  to  whom 
it  was  addressed.  If  it  could,  and  it  is  false,  it  should  subject  the  witness  to  indictment*' 
See  Ibid.,  7th  ed.,  §  1030,  et  sea, 

Bv  statutes  in  most  of  the  United  States  the  offense  is  made  broader,  and  includes  false 
affidavits  made  in  matters  outside  of,  as  well  as  in,  court  proceedings. 

(21)  To  constitute  subornation  of  perjury,  the  party  charged  must  have  procured  the 
commission  of  perjurv  by  inciting,  instigating  or  persuading  the  guilty  psrty  to  commit  the 
crime.  Commonwealth  v.  Douglass,  6  Met,  241;  United  States  v.  Staats,  8  How.,  41; 
Commonwealth  v.  Smith,  11  Allen,  248.  Mere  solicitation  Is  a  misdemeanor  at  common 
law.     Reg.  V.  Darby,  7  Mod.,  100. 
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law;  especially  as  to  the  penalties  before  inflicted,  the  statnte  8  Qeo,  II,  c.  25, 
saperadds  a  power  for  the  court  to  order  the  offender  to  be  sent  to  the  house 
of  correction  for  a  term  not  exceeding  seven  years,  or  to  be  transported  for 
the  same  period;  and  makes  it  felony  without  benefit  of  clergy  to  return  or 
escape  within  the  time.  (22)  It  has  sometimes  been  wished  uiat  perjury,  at 
least  upon  capital  accusations,  wherebjr  another's  life  has  been  or  might  haye 
been  destroyed,  was  also  rendered  capital,  upon  a  principle  of  retaliation:  as 
it  is  in  all  cases  by  the  laws  of  France.  (A)  And  certainly  the  odiousness  of 
the  crime  pleads  strongly  in  behalf  of  the  French  law.  But  it  is  to  be  con- 
sidered, that  there  they  admit  witnesses  to  be  heard  only  on  the  side  of  the 
prosecution,  and  use  the  rack  to  extort  a  confession  from  the  accused.  In  such 
a  constitution,  therefore,  it  is  necessary  to  throw  the  dread  of  capital  punish- 
ment into  the  other  scale,  in  order  to  keep  in  awe  the  witnesses  for  the  crown, 
on  whom  alone  the  prisoner's  fate  depends;  so  naturally  does  one  cruel  law 
beget  another.  But  corporal  and  pecuniary  punishments,  exile  and  perpetual 
infamy,  are  more  suited  to  the  genius  of  the  English  law:  where  the  fact  is 
openly  discussed  between  witnesses  on  both  sides,  and  the  evidence  for  the 
crown  may  be  contradicted  and  disproved  by  those  of  the  prisoner.  Where 
^indeed,  the  death  of  an  innocent  person  has  actually  been  the  conse-  r^iooi 
quence  of  such  wilful  perjury,  it  falls  within  the  guilt  of  deliberate  ^  ^ 
murder,  and  deserves  an  equal  punishment:  which  our  ancient  law  in  fact  in- 
flicted. (i\  But  the  mere  attempt  to  destroy  life  by  other  means  not  being 
capital,  tnere  is  no  reason  that  an  attempt  by  penury  should;  much  less  that 
this  crime  should  in  cUl  judicial  cases  be  punishea  with  death.  For  to  multi- 
ply capital  punishments  lessens  their  eftect,  when  applied  to  crimes  of  the 
deepest  dye;  and  detestable  as  perjury  is,  it  is  not  by  any  means  to  be  com- 
pared with  some  other  offences,  for  which  only  death  can  be  inflicted;  and 
therefore  it  seems  already  (except  perhaps  in  the  instance  of  deliberate  murder 
by  perjury)  very  properly  punishea  by  our  present  law,  which  has  adopted  the 
opinion  of  Cicero,  {k)  derived  from  the  law  of  the  twelve  tables,  ^^peryitrii 
poena  divinay  exUium;  hunianay  dedectts^ 

17.  Bribery  is  the  next  species  of  offence  against  public  justice;  which  is 
when  a  judge,  or  other  person  concerned  in  the  administration  of  justice, 
takes  any  undue  reward  to  influence  his  behaviour  in  his  office.  (/)  (23)  In  the 
East  it  is  the  custom  never  to  petition  any  superior  for  justice,  not  excepting 
their  kings,  without  a  present.  This  is  calculated  for  the  genius  of  despotic 
countries;  where  the  true  principles  of  government  are  never  understood, 
and  it  is  ima^ned  that  there  is  no  obligation  from  the  superior  to  the 
mferior,  no  relative  duty  owing  from  the  governor  to  the  governed.  The 
Roman  law,  though  it  contained  many  severe  injunctions  agamst  bribery,  as 
well  for  selling  a  man's  vote  in  the  senate  or  other  public  assembly,  as  for  the 
bartering  of  common  justice,  yet,  by  a  strange  indulgence  in  one  instance,  it 
tacitly  encouraged  this  practice:  allowing  the  magistrate  to  receive  small 
presents,  provided  they  did  not  in  the  whole  exceed  a  hundred  crowns  in  the 

(h)  Montesq.  8p.  L.  b. »,  c  It  (0  Britton,  a  S.  Q^De  Leg,  8,  9l  (1)  1  Haw.  F.  a  168L 

(22)  See,  as  to  these  ofFenses,  stat.  20  and  21  Vic,  c.  8;  27  and  28  Yic,  c.  47. 

(23)  The  offense  of  bribery  is  not  confined  to  influencing  Judicial  officers."  Any  attempt 
to  influence  an  officer  in  his  official  conduct,  whether  in  Uie  executive,  legislative  or  Judi- 
cial department  of  the  government,  by  the  offer  of  a  reward  or  pecuniary  compensation,  is 
an  indictable  common  law  misdemeanor.*'  State  v.  Ellis,  88  N.  J.,  102:  Rex  v.  Plympton, 
Lord  Raym..  1377;  People  ex  rel.  Purley,  2  Cal.,  564:  U.  8.  v.  Worrall,  2  Dall..  885. 
Whether  the  proposal  to  receive  a  bribe  is  a  misdemeanor,  see  Walsh  v.  People,  65  BL, 
58;  Hutchinson  v.  State,  86  Tex.,  298.  An  unsuccessful  attempt  to  bribe  is  an  offense. 
Barefield  v.  State,  14  Ala.,  608.    See  Rex  v.  Yaughan,  Burr,  2494 

It  Is  a  species  of  bribery  for  a  candidate  for  office  to  get  votes  by  offering,  if  elected,  to 
donate  a  sum  of  money  to  an  individual,  or  to  a  public  corporation.  State  t.  Pnrdy,  M 
Wis.,  213.  See  Harvey  v.  Tama  County,  53  Iowa,  228;  State  t.  Collier,  72  Ma,  18;  &  0., 
87  Am.  Rep.,  417;  State  v.  Church,  5  Oreg.,  875. 
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year:  {m)  not  considering  the  insinuating  nature  and  ^gantio  progress  of  this 
vioe,  when  onoe  admitted.  Plato  therefore  more  wisely^  in  his  ideal  republic. 
Pi  401  ^^^  ^orders  those  who  take  presents  for  doing  their  duty  to  be  punished 
*-  -I  in  the  severest  manner:  and  by  the  laws  of  Athens  lie  that  offered  was 
also  prosecuted,  as  well  as  he  that  received  a  bribe,  (o)  In  England  this 
offence  of  taking  bribes  is  punished,  in  inferior  officers,  with  fine  and  impris- 
onment; and  in  those  who  offer  a  bribe,  though  not  taken,  the  same,  (p)  But 
in  judges,  especially  the  superior  ones,  it  hath  been  always  looked  upon  as  so 
heinous  an  offence,  that  the  chief  justice  Thorp  was  hanged  for  it  in  the  reign 
of  Edward  III.  Bv  a  statute  {a)  11  Hen.  lY,  all  judges  and  officers  of  the 
king,  convicted  of  bribery,  shall  forfeit  treble  the  bribe,  be  punished  at  the 
king's  willy  and  be  discharged  from  the^king's  service  forever.  (24)  And  some 
notable  examples  have  been  made  in  parliament,  of  persons  in  the  highest  sta- 
tions, and  otherwise  very  eminent  and  able,  contaminated  with  this  sordid 
vice. 

18.  Embracery  is  an  attempt  to  influence  a  jury  corruptly  to  one  side  by 
promises,  persuasions,  entreaties,  money,  entertainments,  and  the  like,  (r)  The 
punishment  for  the  person  embracing  is  by  fine  and  imprisonment;  and  for  the 
juror  so  embraced,  if  it  be  by  taking  money,  the  punishment  is  (by  divers  stat- 
utes of  the  reigD  of  Edward  III)  perpetual  infamy,  imprisonment  for  a  year, 
and  foi'feiture  of  the  tenfold  value. 

19.  The  false  verdict  of  jurors,  whether  occasioned  by  embracery  or  not» 
was  anciently  considered  as  criminal,  and  therefore  ezemplarily  punished  by 
attaint  in  the  manner  formerly  mentioned.  («) 

20.  Another  offence  of  the  same  species  is  the  negligence  of  public  officers^ 
intrusted  with  the  administration  of  justice,  as  sheriffs,  coroners,  constables 
and  the  like,  which  makes  the  offender  liable  to  be  fined;  and  in  very  notori- 


ous cases  will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial  one.  (t) 
r*l4l1  "^^^^  ^^^  omitting  to  apprehend  persons  offering  stolen  *iron,  lead  ana 
'-        -■  other  metals  to  sale,  is  a  misdemeanor,  and  punishable  by  a  stated  fine. 


or  imprisonment,  in  pursuance  of  the  statute  29  Geo.  II,  o.  30. 

21.  There  is  yet  another  offence  against  public  justice,  which  is  a  crime  of 
deep  malignity;  and  so  much  the  deeper,  as  there  are  many  opportunities  of 

Sutting  it  in  practice,  and  the  power  and  wealth  of  the  offenders  may  often 
eter  the  injured  from  a  legal  prosecution.  This  is  the  oppression  and  tyran- 
nical partiality  of  judges,  justices,  and  other  magistrateSy  in  the  administration 
and  under  the  colour  of  their  office.  However,  when  prosecuted,  either  by 
impeachment  in  parliament,  or  by  information  in  the  court  of  the  king's  bench 
^according  to  the  rank  of  the  offenders),  it  is  sure  to  be  severely  punished  with 
forfeiture  of  their  offices  (either  consequential  or  immediate),  fines,  imprison- 
ment, or  other  discretionary  censure,  regulated  by  the  nature  and  aggravations 
of  the  offence  committed. 

22.  Lastly,  extortion  is  an  abuse  of  public  justice,  which  consists  in  any  offi- 
cer's unlawfully  taking,  by  colour  of  his  office,  from  any  man,  any  money  or 
thing  of  value,  that  is  not  due  to  him,  or  more  than  is  due,  or  before  it  is  due. 
(i^)  The  punishment  is  fine  and  imprisonment,  and  sometimes  a  forfeiture  of 
the  office.  (25) 

(m)  Tf.  48, 11,  C  (n)  Dt  Leg.  U  ISl  (o)  IMt.  Antlq.  b.  1,  o.  S8.  (p)  t  Init  147. 

<g)/Md.  14S.  (r)  1  HawlL  P.  a  860.  (•)  See bookm,  pp.  408, 40e.  1[o  1  Hawk.  P.  a  168L 

(«)  1  Hawk.  P.  a  170l 

(24)  This  statute  is  repealed. 

(25)  Extorting  an  agreement  to  pay  money  or  deliver  something  of  value  seems  not  suf- 
ficient to  make  out  the  offense.  Commonwealth  v.  Cony,  2  Mass.,  528;  Commonwealth  v. 
Pease,  16  Mass.,  91.  Nor  does  the  receiving  of  a  reward  Toluntarily  given.  State  t.  Stotts, 
6  Blackf.,  400;  Eyans  ▼.  Trenton,  24  N.  J.,  764.  A  custom  to  take  lareer  fees  than  the 
law  i)ermits  is  no  defense  to  the  officer  who  has  demanded  and  reoeiyed  them.  Lincoln  v. 
Shaw,  17  Mass.,  410:  Commonwealth  t.  Bagley,  7  Pick.,  279.    The  taking  must  be  willful 
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CHAPTER  XL 
OF  OFFENCES  AGAINST  THE  PUBLIC  PEACE. 

Wb  are  next  to  consider  offences  against  the  public  peace;  the  conservation 
of  which  is  intrusted  to  the  king  and  his  officers,  in  the  manner  and  for  the 
reasons  which  were  formerly  mentioned  at  large,  (a)  These  offences  are  either 
such  as  are  an  actual  breach  of  the  peace,  or  constructively  so,  by  tending  to 
make  othei's  break  it  Both  of  these  species  are  also  either  felonious,  or  not 
felonious.  The  felonious  breaches  of  the  peace  are  strained  up  to  that  degree 
of  malignity  by  virtue  of  several  modem  statutes:  and,  particularly, 

1.  The  riotous  aesembling  of  twelve  persons,  or  more,  and  not  dispersing 
upon  proclamation.  This  was  first  made  high  treason  by  statute  8  and  4  Edw. 
Vl,  c.  5,  when  the  king  was  a  minor,  and  a  change  in  religion  to  be  effected; 
but  that  statute  was  repealed  by  the  statute  1  Mar.  c.  1,  among  the  other  trea- 
sons created  since  the  25  Edw.  Ill:  though  the  prohibition  was  in  substance 
re-enacted,  with  an  inferior  degree  of  punishment,  by  statute  1  Mar.  st.  2,  c. 
12,  which  made  the  same  offence  a  single  felony.  These  statutes  specified 
and  particularized  the  nature  of  the  riots  they  were  meant  to  suppress;  as, 
for  example,  such  as  were  set  on  foot  with  intention  to  offer  violence  to  the 
privy  council,  or  to  change  the  laws  of  the  kingdom,  or  for  certain  other  spe- 
cific purposes:  in  which  cases,  if  the  persons  were  commanded,  by  proclama- 
tion, to  disperse,  and  they  did  not,  it  was,  by  the  statute  of  Mary,  made  felony, 
but  within  the  benefit  of  clergy;  and  *also  the  act  indemnified  the  r«]4o-i 
peace  officers  and  their  assistants,  if  they  killed  anv  of  the  mob  in  |-  ^ 
endeavouring  to  suppress  such  riot.  This  was  thought  a  necessary  security  in 
that  sanguinary  reign,  when  popery  was  intended  to  be  re-established,  which 
was  likely  to  produce  great  discontents:  but  at  first  it  was  made  only  for  a 
year,  and  was  afterwards  continued  for  that  queen's  life.  And,  by  statute  1 
Eliz.  c.  16,  when  a  reformation  in  religion  was  to  be  once  more  attempted,  it 
was  revived  and  continued  during  her  life  also;  and  then  expired.  From  the 
accession  of  James  the  First  to  the  death  of  Queen  Anne,  it  was  never  once 
thought  expedient  to  revive  it;  but  in  the  first  year  of  George  the  First,  it  was 
judged  necessary,  in  order  to  support  the  execution  of  the  act  of  settlement, 
to  renew  it,  and  at  one  stroke  to  make  it  perpetual,  with  large  additions.  For, 
whereas,  the  former  acts  expressly  defined  and  specified  what  should  be  ac- 
counted a  riot,  the  statute  1  Geo.  I,  stat.  2,  c.  5,  enacts,  generally,  that  if  any 
twelve  persons  are  unlawfully  assembled  to  the  disturbance  of  the  peace,  and 
any  one  justice  of  the  peace,  sheriff,  under-sheriff,  or  mayor  of  a  town,  shall 
think  proper  to  command  them,  by  proclamation,  to  disperse,  if  they  contemn 
his  orders  and  continue  together  for  one  hour  afterwards,  such  contempt  shall 
be  felony,  without  benefit  of  clergy.  (1)  And,  farther,  if  the  reading  of  the 
proclamation  be  by  force  opposed,  or  the  reader  be  in  any  manner  wilfully 
nindered  from  the  reading  of  it,  such  opposers  and  hinderers  are  felons,  with- 
out benefit  of  clergy:  and  all  persons  to  whom  such  proclamation  ought  to 
have  been  made,  and  knowing  of  such  hinderance,  and  not  dispersing,  are 

(a)  Book  I,  pp.  lis,  86S,  830. 

and  corrupt    State  ▼.  Gardner,  2  Mo.,  23;  People  v.  Coon,  15  Wend.,  277;  United  States 
▼.  Waita,  3  8awy.,473. 

In  the  United  States  corrupt  misconduct  by  judges  of  courts  of  record  is  punishable  by 
impeachment.  Inferior  judicial  officers  are  punishable  by  indictment,  ana  possibly  in 
some  states  by  impeachment. 

(1)  The  punishment  is  niow  reduced  to  transportation  or  imprisonment  (statute  1  Vic,  a 
i^l),  or  penal  servitude  may  be  substituted.    Stature  16  and  17  Vic,  c  09. 
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felons,  without  benefit  of  clergy.  There  ia  the  like  indemnifying  clansey  in 
case  any  of  the  mob  be  unfortunately  killed  in  the  endeavour  to  disperse  them: 
being  copied  from  the  act  of  Queen  Mary.  And,  by  a  subsequent  clause  of 
the  new  act,  if  any  person,  so  riotously  assembled,  begin,  even  before  procla- 
mation, to  pull  down  any  church,  chapel,  meeting-house,  dwelling-house,  or 
out-houses,  they  shall  be  felons,  without  benefit  of  clergy.  (2) 

2.  By  statute  1  Hen.  YII,  c.  7,  unlato/kd  hunting  in  any  legal  forest,  park,  or 
r  miAAi  warren,  not  being  the  king's  property,  *iy  night,  or  with  painted  faces, 
L  ^  was  declared  to  be  single  felony.  Jbut  now,  by  the  statute  9  Geo.  I,  a 
22,  to  appear  armed  in  any  inclosed  forest  or  place,  where  deer  are  usually 
kept,  or  in  any  warren  for  hares  or  conies,  or  in  any  high  road,  open  heathy 
common,  or  down,  by  day  or  night,  with  faces  blacked,  or  otherwise  disguised, 
or  (being  so  disguised)  to  hunt,  wound,  kill,  or  steal  any  deer,  to  rob  a  warren 
or  to  steal  fish,  or  to  procure,  by  gift  or  promise  of  reward,  any  person  to  join 
them  in  such  unlawful  act»  is  felony  without  benefit  of  clergy.  (3)  I  mention 
these  offences  in  this  place,  not  on  account  of  the  damage  thereby  done  to 
private  property,  but  of  the  manner  in  which  that  damage  is  committed: 
namely,  with  the  face  blacked  or  with  other  disguise,  and  being  armed  with 
offensive  weapons,  to  the  breach  of  the  public  peace  and  the  terror  of  his 
majesty's  subjects. 

3.  Also  by  the  same  statute,  9  Geo.  I,  c.  22,  amended  by  statute  27  Qeo.  11^ 
o.  16,  knowingly  to  send  any  letter  without  a  name,  or  with  a  fictitious  name, 
demanding  money,  venison,  or  any  other  valuable  thing,  or  threatening  (with- 
out any  demand)  to  kill  any  of  the  king's  subjects,  or  to  fire  their  houses,  out- 
houses, barns,  or  ricks,  is  made  felony  without  benefit  of  clergy.  (4)  This 
offence  was  formerly  high  treason  by  the  statute  8  Hen.  YI,  c.  6. 

4.  To  pull  down  or  destroy  any  lock,  sluice  or  floodgate,  erected  by  authority 
of  parliament  on  a  navigable  river,  is,  by  statute  1  Geo.  II,  st.  2,  c.  19,  made 
felony,  punishable  with  transportation  for  seven  years.  By  the  statute  8  Qeo, 
II,  c.  20,  the  offence  of  destroying  such  works,  or  rescuing  any  person  in  cus- 
tody for  the  same,  is  made  felony  without  benefit  of  clergy;  and  it  may  be 
inquired  of  and  tried  in  any  adjacent  county,  as  if  the  fact  had  been  therein 
committed.  By  the  statute  4  Geo.  Ill,  c.  12,  maliciouslv  to  damage  or  destroy 
any  banks,  sluices,  or  other  works  on  such  navigable  river,  to  open  the  fiood- 
gates  or  otherwise  obstruct  the  navip^ation,  is  again  made  felony,  punishable 
r*i45l  ^^^^  transportation  for  seven  years.  And  by  the  statute  7  Geo.  TTT^ 
I-  -i  c.  40  *(which  repeals  all  former  acts  relating  to  turnpikes),  maliciously 
to  pull  down  or  otherwise  destrov  any  turnpike-gate  or  fence,  toll-house,  or 
weighing  engine  thereunto  belonging,  erected  by  authority  of  parliament,  or 
to  rescue  any  person  in  custody  for  the  same,  is  made  felony  without  benefit  of 
clergy;  and  uie  indictment  maybe  inquired  of  and  tried  in  any  adjacent 
county.  (5)  The  remaining  offences  against  the  public  peace  are  merely  mis- 
demeanors and  no  felonies;  as, 

5.  Affrays  (from  affraier,  to  terrify)  are  the  fighting  of  two  or  more  persons 
in  some  public  place,  (6)  to  the  terror  of  his  majesty's  subjects;    for,  if  the 

(8)  Subsequent  statutes  embrace  other  cases  than  these  here  mentioDed,  and  the  punish- 
ment is  now  reduced  to  penal  servitude. 

(8)  The  statutes  relating  to  these  offenses  were  repealed  and  consolidated  by  7  and  8  Geo. 
lYp  cc.  27  and  29,  and  the  punishments  greatly  mitigated. 

(4)  This  subject  is  covered  by  statute  24  and  25.  Vic,  cc.  06.  07,  100. 

(5)  Upon  the  subject  of  this  paragraph,  see  statute  24  and  35  Vic.,  c  97. 

(6)  To  be  public,  the  place  must  be  one  where  the  public  may  go  at  will  without  invita- 
tion. Tlius,  a  field  surrouDded  bv  forest,  a  mile  from  any  highway  or  public  place,  does 
not  lose  its  character  as  private  by  the  casual  presence  of  three  persons.  Taylor  v.  The 
8tate,  23  Ala.,  15.  But,  where  a  fight  took  place  in  an  enclosed  lot,  ninety  feet  from  the 
street  and  visible  from  it.  although  no  person  in  the  street  was  shown  to  have  seen  the  en- 
counter, the  spot  was  held  a  public  place  and  the  fight  an  affray.  Carwile  v.  The  State,  85 
Ala. ,  802.    And  it  has  been  held  that  a  legal  highway,  if  sufficiently  secluded,  is  not  neoes- 
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'fighting  be  in  private,  it  is  no  affray^  bat  an  aasaidt.  {b)  Affrays  may  be  snp- 
*  pressed  by  any  private  person  present,  who  is  justifiaole  in  endeavouring  to 
part  the  combatants,  whatever  conseqaenoe  may  ensue,  (c)  But  more  especi- 
ally the  constable,  or  other  similar  officer,  however  denominated,  is  bound  to 
keep  the  peace;  and  to  that  purpose  may  break  open  doors  to  suppress  an  affray, 
or  apprehend  the  affrayers;  and  may  either  carry  them  before  a  justice,  or  im- 
prison them  by  his  own  authority  for  a  convenient  space  till  the  heat  is  over; 
and  may  then  perhaps  also  make  them  find  sureties  for  the  peace,  (c^  The 
punishment  of  common  affravs  is  by  fine  and  imprisonment;  the  measure  of 
which  must  be  regulated  by  the  circumstances  of  the  case;  for,  where  there  is 
any  material  aggravation,  tne  punishment  proportionabl^  increases.  As  where 
two  persons  cooly  and  deliberately  engage  in  a  duel;  this  being  attended  with 
an  apparent  intention  and  danger  of  murder,  and  being  a  high  contempt  of  the 
lustioe  of  the  nation,  is  a  strong  aggravation  of  the  affray,  though  no  mischief 
has  actually  en8ued.(€)  Another  aggravation  is  when  thereby  the  officers  of 
justice  are  disturbed  in  the  due  execution  of  their  office:  or  where  a  respect  to 
the  particular  place  ought  to  restrain  and  regulate  men's  behaviour,  more  than 
in  common  ones;  as  in  the  king's  court  and  the  like.  And  upon  the  same 
account  also  all  affrays  in  a  church  or  church-yard  are  esteemed  very 
^heinous  offences,  as  being  indignities  to  him  to  whose  service  those  r^i^gi 
places  are  consecrated,  "[nieref  ore  mere  quarrelsome  words,  which  are  ^  ^ 
neither  an  affray  nor  an  offence  in  any  other  place,  are  penal  here.  For  it  is 
enacted  by  statute  5  and  6  Edw.  YI,  c.  4,  that  if  any  person  shall,  by  words 
only,  quarrel,  chide,  or  brawl,  in  a  church  or  church-yard,  the  ordinary  shall 
suspend  him,  if  a  layman,  aft  ingreasu  ecclesicB;  and,  if  a  clerk  in  orders,  from 
the  ministration  of  his  office  during  pleasure.  And  if  any  person  in  such 
church  or  church-yard  proceeds  to  smite  or  lay  violent  hands  upon  another,  he 
shall  be  excommunicated  ipHO  facto;  or  if  he  strikes  him  with  a  weapon,  or 
draws  any  weapon,  with  intent  to  strike,  he  shall,  besides  excommunication 
(being  convicted  by  a  jury),  have  one  of  his  ears  cut  off:  or,  having  no  ears,  iie 
branded  with  the  letter  F  in  his  cheek.  (7)  Tuoo  persons  may  be  guilty  of  an 
affray:  but, 

6.  RiotSy  roiU3,  and  unlaiff^  cusemblieBy  must  have  three  persons  at  least 
to  constitute  them.  An  unlaioful  ctesemhly  is  when  three  or  more  do  assemble 
themselves  together  to  do  an  unlawful  act,  as  to  pull  down  enclosures,  to 
destroy  a  warren  or  the  game  therein;  and  part  without  doing  it,  or  making 
any  motion  towards  it.(/)  (8)     A  r<yut  is  where  three  or  more  meet  to  do  an 

(»)lHftwk.P.aiS4.  (e)iMd.ia8w  (d)iMtf.lSr.  (•)i5lcl.l8a.  (/) t Iiu(t  ITS. 

strQv  a  public  place.  'State  v.  Weekly,  29  Ind.,  200.  As  illustrating  what  is  held  to  be  a 
publio  place,  see,  where  gaming  has  been  the  offense  charged,  Windham  v.  State,  20  Ala.» 
09;  McCauley  v.  State,  26  Ala.,  185;  Burdine  v.  State,  25  Ala.,  60;  Roquemore  v.  State, 
19  Ala.,  528;  Clarke  v.  State,  12  Ala.,  492;  Lowrie  v.  State,  43  Tex.,  602;  Smith  v.  State, 
82  Ala.,  884.  And  where  indecent  exposure  has  been  the  charge;  Reg.  v.  Orchard,  3  Cox 
0.  C,  248,  and  R^.  v.  Holmes,  8  C.  &  K.,  860,  where  an  omnibus  was  held  to  be  a  publio 
place. 

(7)  A  clergyman  may  be  guilty  of  brawling  who  addresses  a  public  reproof  to  a  parish- 
ioner daring  his  sermon,  wiUiout  any  Just  cause  or  provocation,  and  with  neat  warmth  of 
passion,  and  a  loud  voice.  Cox  v.  Goodday,  2  Hagg.  Cons.,  188.  On  this  subject,  see 
statute  23  and  24  Vic,  c.  82. 

The  statute  5  Edw.  YI,  c.  4,  so  far  as  relates  to  the  punishment  of  persons  convicted  of 
striking  with  any  weapon,  or  drawing  any  weapon  with  intent  to  strike,  as  therein  men- 
tioned, was  repealed  by  9  Geo.  IV,  c.  31,  s.  1.  And  so  far  as  relates  to  persons  not  in  holy 
carders,  it  was  repealed  by  statute  23  and  24  Vic,  c.  32,  g  5. 

(8)  "  Also  an  assembly  of  a  man*s  friends  for  the  defense  of  his  person  against  those  who 
threaten  to  beat  him,  if  he  eo  to  such  a  market,  etc.,  is  unlawful;  for  he  who  is  in  fear  of 
inch  insults  must  provide  for  his  safety  by  demanding  the  surety  of  the  peace  against  the 
persons  l^  whom  he  is  threatened,  and  not  make  use  of  such  violent  methods  which  can- 
not put  be  attended  with  the  danger  of  raising  tumults  and  disorders  to  Uie  disturbance  of 
Iha  public  peace;  yet  an  assembly  of  a  man's  friends  in  his  own  house,  for  the  defense  of 
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imlawf al  act  upon  a  oommon  quarrel,  as  forcibly  breaking  down  fences  upon  a 
right  claimed  of  common  or  of  way;  and  make  some  advances  towards  it.f^) 
A  riot  is  where  three  or  more  actually  do  an  unlawful  act  of  violence,  either  with 
or  without  a  common  cause  or  quarrel:  (A)  as  if  they  beat  a  man;  or  hunt  and 
kill  game  in  another's  park,  chase,  warren,  or  liberty;  or  do  any  other  unlaw- 
ful act  with  force  and  violence;  or  even  do  a  lawful  act,  as  removing  a  nui- 
sance, in  a  violent  and  tumultuous  manner.  (9)  The  punishment  of  unlawful 
assemblies,  if  to  the  number  of  twelve,  we  have  just  now  seen,  mav  be  capital, 
according  to  the  circumstances  that  attend  it;  but,  from  the  number  of  three 
to  eleven,  is  by  fine  and  imprisonment  onl^.  The  same  is  the  case  in  riots  and 
rmiAtt-}  routs  by  the  common  law;  to  *  which  the  pillory  (10)  in  very  enormous 
*-        -I  oases  has  been  sometimes  superadded,  (i)     And  by  the  statute  13  Hen. 

(g)  Bro^A^.U  mat.  A,  ^  U)SIiMtim  (0  1  Hawk.  P.  a  IfiS. 

the  possession  thereof,  against  those  who  threaten  to  make  an  unlawful  entry  thereinto,  or 
for  the  defense  of  his  person  against  those  who  threaten  to  beat  him  therein,  is  indulged  by 
law;  for  a  man's  house  is  looked  upon  as  his  castle."    1  Hawk.  P.  C,  ch.  65.  §  10. 

"  What  is  thus  said  by  Hawkins  about  an  assemblage  to  defend  a  man's  castle  is  clearly 
correct.  The  other  branch  of  the  doctrine  of  this  eminent  author  doubtless  needs  some 
qualification.  For  plainly  there  may  be  circumstances  in  which  u  man  may  receive  the 
assistance  of  his  friends  in  the  defense  mer^  of  his  person,  without  exposing  them  to  in- 
dictment for  unlawful  assembly.*'    2  Bish.  0.  L.,  6th  ed.,  g  1259. 

(9)  At  common  law,  two  could  not  be  guilty  of  riot  It  v.  Heaps,  2  Salk.,  874.  and 
State  V.  Turpin,  4  Blackf.,  72;  where  three  were  indicted  and  but  one  found  guilty,  and  it 
was  held  no  sentence  could  be  pronounced.  Where  several  were  indicted  and  two  found 
guiltv,  no  judgment  should  be  given;  otherwise,  if  the  indictment  had  been  against  the  two 
and  aivers  others,  etc,  and  upon  tliat  indictment  verdict  as  above.  Rex  v.  Sudbury,  12 
Mod.,  262.  Where  six  were  indicted  and  two  died  before  trial,  two  acquitted,  and  two 
were  found  guilty,  the  two  latter  could  be  sentenced.  Rex  v.  Scott,  8  Burr.,  1263.  Where 
three  were  indicted  and  one  was  tried  separately  and  found  guilty,  the  others  not  having 
been  tried,  judgment  was  pronounced,  though  at  a  subseouent  trial  one  of  the  others  was 
acquitted.  State  v.  Allison,  8  Terg.,  428.  To  convict  of  rioting,  it  is  enough  if  a  i>er8on 
is  present  siying aid  and  countenance  to  the  disturbance,  without  beinghimself  active  in 
the  riot.  Williams  v.  State,  9  Mo.,  270;  State  v.  Straw,  88  Me.,  554.  Where  three  com- 
bine to  do  an  unlawful  act,  all  are  guilty,  though  only  one  threatens  violence.  Bell  v. 
Mallory,  61  111.,  167.  One  who,  by  a  speech,  stirs  up  a  riot,  but  is  absent  from  the  actual 
disturbance,  is  guilty  of  rioting,  if  the  speech  and  the  disturbance  are  nseparably  connected. 
R  V.  Sliarpe,  8  Cox  0.  C,  2^.  Acquiescence  must  be  explained,  to  prevent  a  by^tunder 
at  a  riot  from  being  held  guilty.  Pennsylvania  v.  Craig,  Addison,  190;  but  it  is  held  not 
to  be  law  that  all  present  and  not  engaged  in  suppressing  a  riot,  are  guilty.  State  v.  Mc- 
Bride,  19  Mo.,  289. 

To  constitute  a  riot,  the  act  must  be  such  as  to  inspire  terror.  1  Hawk.  P.  C,  ch.  65, 
S  6;  R  V.  Soley,  2  Salk.,  594;  R  v.  Hughes,  4  C.  &  P.,  878.  If  the  tendency  of  an  unlaw- 
ml  act  of  Severn  persons  is  to  inspire  terror,  and  thev  execute  their  purpose,  it  is  enough, 
although  the  act  does  not  in  fact  frighten  a  large  number  of  people.  State  v.  Alexander,  7 
Rich.,  5.  So  where  a  number  of  armed  men  in  a  violent  way  come  .to  search  a  house,  they 
may  be  guilty  of  riot  though  the  owner  of  the  house  treated' them  hospitably:  Sanders  v. 
State,  60  6a..  126;  and  see  Baukus  v.  State,  4  Ind.,  114,  where  persons  were,  under  a  stat- 
ute, held  guilty  of  riot  for  a  mock  serenade  at  night. 

The  act  need  not  be  in  itself  unlawful  if  it  is  done  in  a  turbulent  manner.  "It  is  no  way 
material  whether  the  act  intended  to  be  done  by  such  an  assembly  be  of  itself  lawful  nr 
unlawful,  from  whence  it  follows  that  if  more  than  three  persons  assist  a  man  to  in^kc  a 
forcible  entry  into  lands  to  which  one  of  them  has  a  f^ood  right  of  entry,  or  if  a  like  num- 
ber in  a  violent  and  tumultuous  manner  join  together  m  removing  a  nuisance  or  other  thinir, 
which  may  be  lawfully  done  in  a  peaceful  manner,  they  are  as  properly  rioters  as  if  tlie 
act  intended  to  be  done  by  them  was  never  so  unlawful,  for  the  law  will  not  suffer  persons 
to  seek  redress  of  their  private  grievances  by  sucli  dangerous  disturbances  of  the  public 
peace;  however,  the  justice  of  thp  quarrel  in  which  such  an  assembly  doth  engnge  is  C(M'- 
tainly  a  great  mitigation  of  the  offense."  1  Hawk.  P.  C,  ch.  65,  §  7;  Kiphart  v.  State.  42 
Ind.,  273;  State  v.  Brooks,  1  Hill  (S.  C),  361.  So  an  ofBcer  may  be  guilty  of  riot  in  serving 
process.     Douglass  v.  State,  6  Yerg.,  525. 

A  combination  of  persons,  lawful  in  the  first  instance,  may  become  guilty  of  riot  by  sub- 
sequent unlawful  action,  and  this  though  they  do  not  fully  carry  out  the  wrong  purpose. 
State  V.  Snow,  18  Me.,  846.  It  has  been  held  that,  to  constitute  riot,  it  is  enousrh  if  the 
facts  charged  constitute  an  attempt  to  commit  an  act  of  violence.    State  v.  York,  70  N.  C. ,  66. 

(10)  Since  abolished 
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lY,  0.  *If  any  two  justices,  together  with  the  sheriff  or  under-sheriff  of  the 
county,  may  come  with  the  posse  camitatus^  if  need  be,  and  suppress  any  such 
riot,  assembly,  or  rout,  arrest  the  rioters,  and  record  upon  the  spot  the  nature 
and  circumstances  of  the  whole  transaction;  which  record  alone  shall  be  a 
sufficient  conviction  of  the  offenders.  In  the  interpretation  of  which  statute 
It  bath  been  holden,  that  all  persons,  noblemen  and  others,  except  women, 
clergymen,  persons  decrepit,  ana  infants  under  fifteen,  are  bound  to  attend  the 
iiistices  in  suppressing  a  riot,  upon  pain  of  fine  and  imprisonment;  and  that  any 
battery,  wounding,  or  killing  tne  rioters,  that  may  happen  in  suppressing  the 
riot,  is  justifiable.  {J)  So  that  our  ancient  law,  previous  to  the  modem  riot 
act,  seems  pretty  well  to  have  guarded  against  any  violent  breach  of  the  pub- 
lic peace;  especially  as  any  riotous  assembly  on  a  public  or  general  account, 
as  to  redress  grievances  or  pull  down  all  enclosures,  and  also  resisting  the 
king's  forces  if  sent  to  keep  the  peace,  may  amount  to  overt  acts  of  high  trea- 
son, by  levying  war  against  the  king. 

7.  ISearly  related  to  this  head  of  riots  is  the  offence  of  tumultuous  petition- 
ing ;  which  was  carried  to  an  enormous  height  in  the  times  preceding  the 
grand  rebellion.  Wherefore  by  statute  13  Car  II,  st.  1,  c.  5,  it  is  enacted,  that 
not  more  than  twenty  names  shall  be  signed  to  any  petition  to  the  king  or 
either  house  of  parliament,  for  any  alteration  of  matters  established  by  law  in 
church  or  state;  unless  the  contents  thereof  be  previously  approved,  in  the 
country,  by  three  justices,  or  the  majority  of  the  grand  jury  at  the  assizes  or 
quarter  sessions;  and,  in  London,  by  the  lord  mayor,  aldermen  and  common 
council,  {Jc)  and  that  no  petition  shall  be  delivered  by  a  company  of  more  than 
ten  persons;  on  pain  *in  either  case  of  incurring  a  penalty  not  exceed-  r^i^oi 
ing  100/.  and  three  months'  imprisonment.  (11)  L        J 

8.  An  eighth  offence^  against  the  public  peace  is  that  of  %  forcible  entry  or 
detainer ;  which  is  committed  by  violently  taking  or  keeping  possession  of 
lands  and  tenements,  with  menaces,  force  and  arms,  and  without  the  authority 
of  law.  This  was  formerly  allowable  to  every  person  disseised,  or  turned  out 
of  possession,  unless  his  entry  was  taken  away  or  barred  by  his  own  neglect, 
or  other  circumstances;  which  were  explained  more  at  large  in  a  former  book. 
(/)  But  this  being  found  very  prejudicial  to  the  public  peace,  it  was  thought 
necessary  by  several  statutes  to  restrain  all  persons  from  the  use  of  such  vio- 
lent methods,  even  of  doing  themselves  justice;  and  much  more  if  they  have 
no  justice  in  their  claim,  (m)  So  that  the  entry  now  allowed  by  law  is  a 
peaceable  one;  that  forbidden  is  such  as  is  carried  on  and  maintained  with 
force,  with  violence,  and  unusual  weapons.  By  the  statute  5  Ric.  II,  st.  1,  c. 
8,  all  forcible  entries  are  punished  with  imprisonment  and  ransom  at  the  king's 
will.  And  by  the  several  statutes  of  15  Ric.  II,  c.  2,  8  Hen.  YI,  c.  9,  31  Eliz. 
c.  11,  and  21  Jac.  I,  c.  15,  upon  any  forcible  entry,  or  forcible  detainer  after 
peaceable  entry,  into  any  lands,  or  benefices  of  the  church,  one  or  more  jus- 
tices of  the  peace,  taking  sufficient  power  of  the  county,  may  go  to  the  place, 
and  there  record  the  force  upon  his  own  view,  as  in  case  of  riots;  and  upon 
such  conviction  may  commit  the  offender  to  gaol,  till  he  makes  fine  and  ran- 
som to  the  king.  And  moreover  the  justice  or  justices  have  power  to  summon 
a  jury  to  try  the  forcible  entry  or  detainer  complained  of:  and  if  the  same  be 
found  by  that  jury,  then,  besides  the  fine  on  the  offender,  the  justices  shall 
make  restitution  by  the  sheriff  of  the  possession,  without  inquiring  into  the 
merits  of  the  title:  for  the  force  is  the  only  thing  to  be  tried,  punished,  and 
remedied  by  them:  and  the  same  may  be  done  by  indictment  at  the  general 

(/)  1  Hal.  p.  a  49S.    1  Hawk.  P.  0. 161. 

(«)  This  ina7  be  one  reasson  (amon^  others)  why  the  corporation  of  London  has,  since  the  Bastorfttton. 
usually  taken  the  lead  in  petitions  to  parliament  for  the  alteration  of  any  established  law. 
(0  See  book  III,  page  174,  Ac.  (m)  1  Hawk.  P.  C.  141. 

(11)  See  Rex  v.  Lord  George  Gordon,  Doug.  590. 
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sessions.  But  this  provision  does  not  extend  to  such  as  endeavour  to  maintain 
r*i4fll  possession  by  force,  where  they  *themselves,  or  their  ancestors,  have 
^  J  been  in  the  peaceable  enjovment  of  the  lands  and  tenements  for  three 
years  immediately  preceding,  (n)  (;12) 

9.  The  offence  ot  riding  or  going  armedy  with  dangerous  or  unusual  weap- 
ons, is  a  crime  against  the  public  peace,  by  terrifying  the  good  people  of  the 
land;  and  is  particularly  prohibited  by  the  statute  of  Northampton,  2  Edw. 
Ill,  c.  3,  upon  pain  of  forfeiture  of  the  arms,  and  imprisonment  during  the 
kine's  pleasure,  in  like  manner,  as  by  the  laws  of  Solon,  every  Athenian  was 
finable  who  walked  about  the  city  in  armour,  (o) 

10.  Spreading  false  news,  to  make  discord  between  the  king  and  nobility,  or 
concerning  any  great  man  of  the  realm,  is  punishable  by  common  law  (p)  with 
fine  and  imprisonment;  which  is  confirmed  by  statutes  Westm.  1,  3  Edw.  I,  o. 
34,  2  Ric.  IT,  St.  1,  c.  5,  and  12  Ric.  11,  c.  11. 

11.  MUse  and  pretended  prophecies,  with  intent  to  disturb  the  peace,  are  equally 
unlawful,  and  more  penal;  as  they  raise  enthusiastic  jealousies  in  the  people, 
and  terrify  them  with  imaginary  fears.  They  are  therefore  punished  by  our 
law,  upon  the  same  principle  that  spreading  of  public  news  of  any  kind,  with- 
out communicating  it  first  to  the  magistrate,  was  prohibited  by  the  ancient 
Gauls,  (q)  Such  false  and  pretended  prophecies  were  punished  capitallv  by 
statute  1  Edw.  VI,  c.  12,  which  was  repealed  in  the  reign  of  Queen  Mary. 
And  now  by  the  statute,  15  Eliz.  c.  15,  the  penalty  for  the  first  offence  is  a  fine 
of  ten  pounds  and  one  year's  imprisonment;  for  the  second,  forfeiture  of  all 
goods  and  chattels,  and  imprisonment  during  life. 

r*l50l  *^^'  ^^^^^^^  actual  breaches  of  the  peace,  any  thing  that  tends  to 
*-  ^  provoke  or  excite  others  to  break  it,  is  an  offence  of  the  same  de- 
nomination. Therefore,  chcUlenges  to  fight^  either  by  word  or  letter,  or  to  be 
the  bearer  of  such  a  challenge,  are  punishable  bv  fine  and  imprisonment,  ac- 
cording to  the  circumstances  of  the  offence,  (r)  (l3)  If  this  challenge  arises 
on  account  of  any  money  won  at  gaming,  or  if  any  assault  or  affray  happen 
upon  such  account,  the  offender,  by  statute  9  Ann.  c.  li,  shall  forfeit  all  his 
goods  to  the  crown,  and  suffer  two  years'  imprisonment. 

13.  Of  a  nature  very  similar  to  challenges  are,  libels^  libdli  famosi,  which, 
taken  in  their  largest  and  most  extensive  sense,  signify  any  writings,  pictures, 

(n)  Holding  oTer  by  f oroe,  where  the  taiutnt**  title  was  under  a  lease,  now  expired.  If  laid  to  be  a  forci- 
ble detainer.    (Cro.  Jac  IM.) 

(o)  Pott  Antiq.  b.  L  c.  96.  (p)  8  Inst  8M.    8  Inst  198. 

(g)  **  Uabeni  tsgibuM  •anc/um,  H  quit  quid  de  republiea  afinitimiti  rumare  aut  fama  aeceperitt  uU  ad 
wtagiatraium  deferai^  n€V€  cum  alio  eommunic€t:  qiMd  wmpe  homines  temerariot  atque  imperito»  faUi* 
rumoribuB  terreri,  et  cut  facinu»  impeUL  €t  d€  MummiM  rebut  eontiUunt  captre  oognitum  «#£.**  Cm.  d« 
teU.  GcdL  lib,  6.  cap,  19. 

(r)  1  Hawlc.  P.  C.  185, 188. 

(19)  A  forcible  eatry  and  detainer  is  indictable  at  common  law  as  a  misdemeanor.  State 
V.  Wilson,  8  Mo..  125;  Com.  v.  Shattuck,  4  Cash.,  141;  Henderson's  Case,  8  Orat,  706. 

(18)  Challenging  to  a  duel,  or  trjing  to  provoke  a  challenge,  is  an  indictable  misde- 
meanor at  common  law.  Rex  v.  Philips,  6  East,  464;  Reg.  ▼.  Lan^ley,  2  Ld.  Raym.,  1024; 
State  T.  Perkins,  6  Blackf.,  20;  State  ▼.  Farrier,  1  Hawks,  487.  The  mere  sending  a  letter 
tending  to  provoke  a  challenge,  though  it  do  not  reach  its  destination,  is  a  misdemeanor. 
Rex  T.  Williams,  2  Camp.,  506.  If  the  meaning  is  plain,  the  words  of  a  challenge  are  un- 
important Ivey  Y.  State,  12  Ala.,  276;  Com.  v,  Pope,  8  Dana,  418;  and  see  Aulger  t. 
People,  84  HI.,  486.  A  challenge  to  fight  outside  the  state  is  indictable.  State  ▼.  Farrier, 
1  Hawks,  487. 

Wherever  two  persons,  in  cold  blood,  meet  and  fight  on  a  precedent  quarrel,  and  one  of 
them  is  killed,  the  other  ia  guilty  of  murder.  1  Hawk  P.  C,  ch.  81,  %  21;  and  see  1  Bish. 
G^.  L.,  6th  eil,  %  811;  2  How.  St  Tr.,  1088.  All  persons  present,  countenancing  a 
duel,  if  death  ensue,  are  guilty  of  murder  as  principals  In  the  second  degree.  1  Hawk.  P 
0.,  ch.  81,  %  81;  Reg.  ▼.  Young,  8  C.  <&  P.,  644;  Reg.  t.  Cuddy,  1  C.  &  E.,  210;  and  see 
Bm.  t.  Banonet,  Dears.  Cr.  C.,  51. 

&  many  of  the  United  States  duelling  and  challenging  to  fight  are  the  subject  of  statut- 
Ofy  enactments.  As  throwing  light  on  some  such  statutes,  see  Harris  ▼.  State,  68  Ga.,  882; 
Boyall  T.  Thomas,  28  Gratt,  180;  State  t.  Dupont,  2  McCord.  884;  Moody  t.  Com.,  4 
Met  (Ey.),  1. 
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or  the  like,  of  an  immoral  or  illegal  tendency;  but,  in  the  sense  nnder  which 
we  are  now  to  consider  them,  are  malicioas  defamations  of  any  person,  and 
especially  a  magistrate,  made  pablic  by  either  printing,  writing,  signs,  or  pic- 
toreSy  in  order  to  provoke  him  to  wrath,  or  expose  him  to  public  hatred,  con- 
tempt, and  ridicule,  {s)  (14)  The  direct  tendency  of  these  libels  is  the  breach 
of  the  public  peace,  by  stirring  up  the  objects  of  them  to  revenge,  and  perhaps 
to  bloodshed.  The  communication  of  a  libel  to  any  one  person  is  a  publica- 
tion in  the  eye  of  the  law:  (t)  and  therefore  the  sending  an  abusive  private 
letter  to  a  man  is  as  much  a  libel  as  if  it  were  openly  printed,  for  it  equally 
tends  to  a  breach  of  the  peace,  (u)  For  the  same  reason  it  is  immaterial  with 
respect  to  the  essence  of  a  libel,  whether  the  matter  of  it  be  true  or  false;  {v) 
since  the  provocation,  and  not  the  falsity,  is  the  thing  to  be  punished  crimin- 
ally: though  doubtless,  the  falsehood  of  it  may  aggravate  its  guilt  and  en- 
hance its  punishment.  In  a  civil  action,  we  may  remember,  a  libel  must  ap- 
pear to  be  false,  as  well  as  scandalous;  (id)  for,  if  the  charge  be  true,  the  plain- 
tiff has  received  no  private  injury,  and  has  no  ground  to  demand  a  compensa- 
tion for  himself,  whatever  *offence  it  may  be  against  the  public  peace;  r*i rii 
and  therefore,  upon  a  civil  action,  the  truth  of  the  accusation  may  be  ^  -' 
pleaded  in  bar  of  the  suit.  But,  in  a  criminal  prosecution,  the  tendency  which 
all  libels  have  to  create  animosities,  and  to  disturb  the  public  peace,  is  the 
whole  that  the  law  considers.  And,  therefore,  in  such  prosecutions,  tbe  only 
points  to  be  inquired  into  are,  first,  the  making  or  publishing  of  the  book  or 
writing:  and,  secondly,  whether  the  matter  be  criminal:  and,  if  both  these 
points  are  against  the  defendant,  the  offence  against  the  public  is  complete. 
The  punishment  of  such  libellers,  for  either  making,  repeating,  printing,  or 
publishing  the  libel,  is  fine,  and  such  corporal  punishment  as  the  court  in  its 
discretion  shall  inflict:  regarding  the  quantity  of  the  offence,  and  the  qualitv 
of  the  offender,  (x)  By  the  law  of  the  twelve  tables  at  Rome,  libels,  which 
affected  the  reputation  of  another,  were  made  a  capital  offence:  but,  before 
the  reign  of  Augustus,  the  punishment  became  corporal  only,  (y)  Under  the 
emperor  Yalentinian  (z)  it  was  again  made  capital,  not  only  to  write,  but  to 

(«)  1  Hawk.  p.  a  188.  (t)  Moor.  818. 

(tt)  2  Brownl.  151.    IS  R«p.  86.    Hob.  815.    Poph.  tM.     1  Hawk.  P.  O.  lf».        (v)  ICoor,  827.    6  Bep.  tm, 
11  Mod.  99.  (to)  See  book  III,  page  m  («)  1  Hawk.  P.  C.  196. 

(y)  Quinetiam  lex 

Foenaqu€  Iota,  maXo  qyuB  nolUt  oarmine  quenquam 
Dncrwi  V€rttT€  Wiodum  formidine  f  iisti8.~Hor.  ad  Aug,  168. 

(s)  OnI  9.  Sflw 


(14)  Up  to  1792  it  had  been  held  that»  in  a  criminal  prosecution  for  libel,  the  court  „ 
to  decide  wheUier  any  eiven  fact  was  an  excuse  for  a  libel.  The  jury  could  simply  find 
whether  any  fact  alleged  as  an  excuse  was  true;  it  could  not  decide  whether  a  writing  was 
criminal.  "  If  satisfied  with  the  eridence  of  publication  and  the  meaning  and  innuendoes 
were  as  stated,  they  (Uie  Jury)  ought  to  find  the  defendant  guilty;  the  question  of  law  was 
upon  the  record  for  the  Judgment  of  the  court."  Rex  ▼.  Withers,  8  T.  R.,  428;  Rex  t. 
Dean  of  St.  Asaph,  8  T.  R.,  428n.  To  obviate  the  results  of  this  doctrine,  a  statute  82  Geo. 
m,  c.  60,  provided  that  the  Jury  might  eive  a  "general  verdict  of  suilty  or  not  guilty  upon 
the  whole  matter  put  in  issue,  and  shoula  not  be  required  or  directed  by  the  court  or  judge  to 
And  the  defendant  guilty  merely  on  the  proof  of  the  publication  by  the  defendant  of  the 
paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  in  the  indictment  or  information." 

The  act  above  mentioned  in  this  note  is  wliat  is  known  as  Mr.  Fox's  Libel  Act,  and  was 
passed  to  put  an  end  to  a  violent  controversy  in  which  the  Judges  were  charged  with  per- 
verting the  common  law.  A  still  more  recent  statute  (6  and  7  Yic,  c.  96,  s.  6),  provides 
that  on  the  trial  of  any  indictment  or  information  for  libel,  the  defendant  having  properly 

S leaded,  the  truth  of  the  matter  charged  may  be  inquired  into,  but  shall  not  amount  to  a 
efense  unless  it  was  for  the  public  benefit  that  the  matter  charged  should  be  published; 
and  to  enable  the  defendant  to  give  the  truth  in  evidence  as  a  defense,  he  must  in  pleading 
allege  the  truth  of  such  matters,  and  that  it  was  for  the  public  benefit  that  the  matters 
charged  should  be  published;  and  if,  after  such  plea,  the  defendant  is  convicted,  the  court 
may,  in  pronouncing  sentence,  consider  whether  the  guilt  of  the  defendant  is  aggravated  or 
mitigated  by  the  plea.    The  defendant,  in  addition,  may  plead  not  guilty. 

In  the  United  States  generally,  the  truth  of  the  alleged  libellous  matter  is  made  a  defense 
where  the  publication  is  made  with  good  motives  and  for  Justifiable  ends.  See  Townsend 
on  Slander  and  Libel;  2  Bish.  Or.  L.,  7th  ed.,  §  920;  Whart.  Cr.  L.,  §  2526,  et  ieq. ;  Oooley 
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publish,  or  even  to  omit  destroying  thera.  Oar  law,  in  this  and  many  other 
respects,  corresponds  rather  with  the  middle  a£[e  of  Roman  jurisprudence, 
when  liberty,  learning  and  humanity  were  in  their  full  vigour,  than  with  the 
cruel  edicts  that  were  established  in  the  dark  and  tyrannical  ages  of  the  ancient 
decemviri^  or  the  later  emperors. 

In  this  and  the  other  instances  which  we  have  lately  considered,  where  blas- 
phemous, immoral,  treasonable,  schismatical,  seditious,  or  scandalous  libels  are 
punished  by  the  English  law,  some  with  a  greater,  others  with  a  less,  degree 
of  severity;  the  liberty/  of  the  presSy  properly  understood,  is  by  no  means  in- 
fringed or  violated.  The  liberty  of  tne  press  is  indeed  essential  to  the  nature 
of  a  free  state;  but  this  consists  in  laying  no  previous  restraints  upon  publica- 
r*ifi2l  ^^^^^'  ^^^  *^oi  in  freedom  from  censure  for  criminal  matter  when  pub- 
^  ^  lished.  Every  freeman  has  an  undoubted  right  to  lay  what  sentiments 
he  pleases  before  the  public;  to  forbid  this,  is  to  destroy  the  freedom  of  the 
press;  but  if  he  publishes  what  is  improper,  mischievous,  or  illegal,  he  must 
take  the  consequence  of  his  own  temerity.  To  subject  the  press  to  the  restric- 
tive power  of  a  licenser,  as  was  formerly  done,  both  before  and  since  the  revo- 
lution, (a)  is  to  subject  all  freedom  of  sentiment  to  the  prejudices  of  one  man, 
and  make  him  the  arbitrary  and  infallible  judge  of  all  controverted  points  in 
learaing,  religion,  and  government.  But  to  punish  (as  the  law  docs  at  present) 
any  dangerous  or  offensive  writings,  which,  when  published,  shall  on  a  fair 
and  impaitial  trial  be  adjudged  of  a  pernicious  tendency,  is  necessary  for  the 
preservation  of  peace  and  good  order,  of  government  and  religion,  the  only 
solid  foundations  of  civil  liberty.  Thus  the  will  of  individuals  is  still  left  free; 
the  abuse  only  of  that  free-will  is  the  object  of  legal  punishment.  Neither  is 
any  restraint  hereby  laid  upon  freedom  of  thought  or  enquiry:  liberty  of 
private  sentiment  is  still  left;  the  disseminating,  or  making  public,  of  bad 
sentinients,  destructive  of  the  ends  of  society,  is  the  crime  which  society  cor- 
r*i53l  ^^^^*  ^  ™^^  (says  a  *fine  writer  on  this  subject)  may  be  allowed  to 
^  ^  keep  poisons  in  his  closet,  but  not  publicly  to  vend  them  as  cordials. 
And  to  this  we  may  add,  that  the  only  plausible  argument  heretofore  used  for 
the  restraining  the  just  freedom  of  the  press,  "that  it  was  necessary  to  prevent 
the  daily  abuse  of  it,"  will  entirely  lose  its  force,  when  it  is  shown  (by  a  seas- 
onable exertion  of  the  laws)  that  the  press  cannot  be  abused  to  any  bad  pur- 
pose without  incurring  a  suitable  punishment:  whereas  it  never  can  be  used  to 
any  good  one,  when  under  the  control  of  an  inspector.  So  true  it  will  be 
found,  that  to  censure  the  licentiousness,  is  to  maintain  the  liberty,  of  the 
press.  (15) 

(a)  The  art  of  ^TioMnsSt  iood  after  itt  introduction,  was  looked  upon  (ag  well  in  England  as  in  other 
oottntriea)  as  merelj  a  matter  of  state,  and  subject  to  the  coercion  of  the  crown.  It  was  therefore  regu- 
lated with  us  by  the  kind's  proclamations,  prohibitions,  charters  of  pririieffe  and  of  licence,  and,  floally, 
bj  the  decrees  of  the  court  of  starKshamber;  which  limited  the  numoer  of  printers,  and  of  presses  which 


by  proper  licensers. 
On  the  demolition  of  this  odious  jurlsdictio'n  in  1641,  the  long  parliament  of  Charles  I,  after  their  rupture 
with  that  prince,  assumed  the  same  powers  as  the  star-chamber  exercised  with  rMpect  to  the  licensing 
of  books:  and  in  1648, 1647. 164ft,  and  1668  (Scobell,  i,  44, 184;  ii^,  880),  issued  their  ordinances  for  that 


their  rupture 
the  licensing 

!•    vtMA^^t      aaA  «v^i#,  Av->i.    «w-m«,  caaavt     a«h«*  \K^\/vwoaa,  ■,  'va,  AW,    ■••»»,  <m*v^   asnvawi     wuou     ^/»^n»ii^nCeS    tOr  XnaC 

{purpose,  founded  principally  on  the  star-chamber  decree  of  1637.  In  1669  was  passed  the  statute  18  and 
4  Car.  II,  c.  88,  which  (with  some  few  alterations)  was  copied  from  the  parliamentary  ordinances.  This 
act  expired  in  1670,  but  was  reviTed  by  statute  1  Jac  II,  a  17,  and  continued  till  1 608.  It  was  then  con- 
tinued for  two  years  longer  by  statute  4  W.  and  M.,  c.  84;  but  though  frequent  attempts  were  made  bv  the 
sovemment  to  revive  it,  In  the  subsequent  part  of  that  reign:  Com.  Journ.  11  Feb.  1601;  96  Nov.  16w:  88 
Oct.  1696;  0  Feb.  1697;  81  Jan.  1608;  yet  the  parliament  rssisted  It  so  strongly  that  it  finally  expired,  and 
the  press  became  properly  free,  in  1604;  and  has  ever  since  so  continued. 

Const.  Lim. ,  424,  488,  464.  And,  as  to  what  shall  establish  good  motives  and  lustifiable 
ends,  see  King  v.  Root,  4  Wend.,  118;  Commonwealth  ▼.  Bonner,  9  Met.,  410;  Kegina  ▼. 
Newman.  1  £1.  <&  BI.,  268  and  558:  Bartbelemy  ▼.  People,  2  Hill,  248;  (State  ▼.  White,  7 
Ired.,  180;  Commonwealth  v.  Snelling,  15  Pick.,  887. 

(15)  It  may  well  be  doubted,  however,  if  attempts  to  restrain  the  licentiousness  of  the 
press  through  criminal  prosecutions  iteually  serve  a  beneficial  purpose.  The  attempt  by  the 
^vemment  of  the  United  States,  by  means  of  the  "  Sedition  Act."  during  the  administra- 
tion of  the  first  Adams,  was  so  conspicuous  and  mortifying  a  failure,  that  it  is  not  likely  to 
be  soon  repeated.  The  excesses  of  Uie  press  seem  to  be  best  restrained  by  public  sentiment, 
and  by  the  infliction  of  damages  at  the  hands  of  a  jury  where  private  character  is  unjustly 
assailed. 
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CHAPTER  Xn. 
OF  OFFENCES  AGAINST  PUBLIC  TRADE. 

Offencbs  against  public  tradejlike  those  of  the  preceding  classes,  are  either 
felonious,  or  not  felonious.     Of  the  first  sort  are, 

1.  Owling,  so  called  from  its  being  usually  carried  on  in  the  nieht,  which  is 
the  offence  of  transporting  wool  or  sheep  out  of  this  kingdom,  to  the  detriment 
of  its  staple  manufacture.  This  was  forbidden  at  common  law,  (a)  and  more 
particularly  by  statute  11  Edw.  Ill,  o.  1,  when  the  importance  of  our  woolen 
manufacture  was  first  attended  to;  and  there  are  now  many  later  statutes 
relating  to  this  offence,  the  most  useful  and  principal  of  which  are  those  enact- 
ed in  the  reign  of  Queen  Elizabeth  and  since.  The  statute  8  Eiiz.  c.  3,  makes 
the  transportation  of  live  sheep,  or  embarking  them  on  board  any  ship,  for  the 
first  offence  forfeiture  of  goods,  and  imprisonment  for  a  year,  and  that  at  the 
end  of  the  year  the  left  hand  shall  be  cut  off  in  some  public  market,  and  shall 
be  there  nailed  up  in  the  openest  place;  and  thesecona  offence  is  felony.  The 
statutes  12  Car.  II,  c.  32,  and  7  and  8  Wm.  Ill,  c.  28,  make  the  exportation  of 
wool,  sheep,  or  fuller's  earth,  liable  to  pecuniary  penalties,  and  the  forfeiture 
of  the  interest  of  the  ship  and  cargo  by  the  owners,  if  privy,  and  confiscation 
of  goods,  and  three  years  imprisonment  to  the  master  and  all  the  mariners. 
And  the  statute  4  Geo.  I,  o.  11  (amended  and  farther  enforced  by  12  Qteo, 
*II,  c.  21,  and  19  Geo.  II,  c.  34),  makes  it  transportation  for  seven  r«^er-| 
years  if  the  penalties  be  not  paid.  (1)  ^        ^ 

2.  Smuggling,  or  the  offence  of  importing  goods  without  paying  the  duties 
imposed  thereon  by  the  laws  of  the  custom  and  excise,  is  an  offence  generally 
connected  and  carried  on  hand  in  hand  with  the  former.  This  is  restrained  by 
a  great  variety  of  statutes,  which  inflict  pecuniary  penalties  and  seizure  of  the 
goods  for  clandestine  smuggling;  and  affix  the  guilt  of  felony,  with  transpor- 
tation for  seven  years,  upon  more  open,  daring,  and  avowed  practices:  but  the 
last  of  them,  19  Geo.  II,  c.  34,  is  for  this  purpose  instar  omnium;  for  it  makes 
all  forcible  acts  of  smuggling,  carried  on  in  defiance  of  the  laws,  or  even 
in  disguise  to  evade  them,  felony  without  benefit  of  clergy;  enacting,  that  if 
three  or  more  persons  shall  assemble,  with  fire-arms  or  other  offensive  weapons, 
to  assist  in  the  illegal  exportation  or  importation  of  goods,  or  in  rescuing  the 
.same  after  seizure,  or  in  rescuing  offenders  in  custody  for  such  offences;  or 
shall  pass  with  such  goods  in  disguise;  or  shall  wound,  shoot  at,  or  assault  anv 
officers  of  the  revenue  when  in  the  execution  of  their  duty;  such  persons  shall 
be  felons  without  the  benefit  of  clergy.  As  to  that  branch  of  the  statute 
which  required  any  person,  charged  upon  oath  as  a  smuggler,  under  pain  of 
death  to  surrender  himself  upon  proclamation,  it  seems  to  be  expired;  as  the 
subsequent  statutes  {b)  which  continue  the  original  act  to  the  present  time,  do 
in  terms  continue  only  so  much  of  the  said  act  as  relates  to  the  punishment  of 
offenders,  and  not  to  the  extraordinary  method  of  apprehending  or  causing 
them  to  surrender:  and  for  offences  of  this  positive  species,  where  punishment 
(though  necessary)  is  rendered  so  by  the  laws  themselves,  which  by  imposing 
high  duties  on  commodities  increase  the  temptation  to  evade  them,  we  cannot 
surely  be  too  cautious  in  inflicting  the  penalty  of  death,  (c)  (2) 

(a) Mir. 0.1.  IS. 

(ft)8tet9Sa60.I,a89.    SS  Geo.  n,  o.  IS.    ^aM.IX];o.lJi  (o)  See  book  I,  p.  817.    Beoour.e.S8. 

(1)  These  statutes  are  since  repealed. 

(2)  The  present  law  on  this  subject  Ib  inlO  and  17  Vic.,  c.  107.    The  punishments  are 
greatly  mitigated. 
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r  ^661  *^*  Another  offenoe  against  public  trade  is  fraudulent  bankrvtptcy^ 
I-  J  which  was  sufficiently  spoken  off  in  a  former  volumo;  {d)  I  shall  there* 
fore  now  barely  mention  the  several  species  of  fraud  taken  notice  of  by  the 
statute  law,  viz.:  the  bankrupt's  neglect  of  surrendering  himself  to  his  credi- 
tors; his  non-conformity  to  the  directions  of  the  several  statutes;  his  conceal- 
ing or  embezzling  his  effects  to  the  value  of  20/.;  and  his  withholding  any 
books  or  writing  with  intent  to  defraud  his  creditors:  all  which  the  policy 
of  our  conmercial  countrv  has  made  felony  without  benefit  of  clergy.  («)  (8) 
And  indeed  it  is  allowed  by  such  as  are  the  most  averse  to  the  infliction  of 
capital  punishment,  that  the  offence  of  fraudulent  bankruptcy,  being  an  atro- 
cious species  of  the  crimen  fcUaiy  ought  to  be  put  upon  a  level  with  those  of 
forffery  and  falsifying  the  coin.  (/)  And  even  without  actual  fraud,  if  the 
bankrupt  cannot  make  it  appear  that  he  is  disabled  from  paying  his  debts  by 
some  casual  loss,  he  shall  by  the  statute  21  Jac  I,  c.  19,  be  set  on  the  pillory 
for  two  hours,  with  one  of  his  ears  nailed  to  the  same,  and  cut  off.  To  this 
head  we  may  also  subjoin,  that  by  statute  32  Oeo.  II,  c.  28,  it  is  felony  punish- 
able by  transportation  for  seven  years,  if  a  prisoner,  charged  in  execution  for 
)Any  debt  under  100/.,  neglects  or  refuses  on  demand  to  discover  and  deliver  up 
his  effects  for  the  benefit  of  his  creditors.  And  these  are  the  only  felonious 
offences  against  public  trade;  the  residue  being  mere  misdemeanors;  as, 

4.  Usury,  which  is  an  unlawful  contract  upon  the  loan  of  money,  to  receive 
the  same  again  with  exorbitant  increase.  Of  this  also  we  had  occasion  to  dis- 
course  at  large  in  a  former  volume,  {g)  We  there  observed  that  by  statute  37 
Hen.  Vlil,  c.  9,  the  rate  of  interest  was  fixed  at  \0l.  per  cent,  per  annum^  which 
the  statute  13  Eliz ,  c.  8,  confirms:  and  ordains  that  all  brokers  shall  be  guilty 
of  9^  praemunire  that  transact  any  contracts  for  more,  and  the  securities  them- 
selves shall  be  void.  The  statute  21  Jac.  I,  c.  17,  reduced  interest  to  eight 
per  cent,;  and,  it  having  been  lowered  in  1650,  during  the  usurpation,  to  six 
per  cent.y  the  same  reduction  was  re-enacted  after  the  restoration  by  statute  12 
Car.  n,  c.  13;  and,  lastly,  the  statute  12  Ann.  st.  2,  c.  16,  has  reduced  it  to  five 
per  cent.  Wherefore,  not  only  all  contracts  for  taking  more  are  in  themselves 
r*i57l  ^^^^^7  ^oid,  but  also  the  lender  shall  forfeit  treble  the  *money  bor- 
L  -■  rowed.  (4)  Also,  if  any  scrivener  or  broker  takes  more  than  five  shil- 
lings j^erc^n^.  procuration  money,  or  more  than  twelve  pence  for  making  a  bond, 
he  shall  forfeit  20/.  with  costs,  and  shall  suffer  imprisonment  for  half  a  year. 
And  by  statute  17  Oeo.  Ill,  c.  26,  to  take  more  than  ten  shillings  per  cent,  for 
procuring  any  money  to  be  advanced  on  any  life-annuity,  is  made  an  indict- 
able misdemeanor,  and  punishable  with  fine  and  imprisonment:  as  is  also  the 
offence  of  procuring  or  soliciting  any  infant  to  grant  any  life-annuity;  or  to 
promise,  or  otherwise  engage  to  ratify  it  when  he  comes  of  age. 

5.  Cheating  is  another  offence,  more  immediately  against  public  trade;  as 
that  cannot  be  carried  on  without  a  punctilious  regard  to  common  honesty, 
and  faith  between  man  and  man.  Hither,  therefore,  may  be  referred  that 
prodigious  multitude  of  statutes,  which  are  made  to  restrain  and  punish  de- 
ceits in  particular  trades,  and  which  are  enumerated  by  Hawkins  and  Burn,  but 
are  chiefly  of  use  among  the  traders  themselves.  The  offence  also  of  breaking 
the  assize  of  bread,  or  the  rules  laid  down  by  law,  and  particularly  by  the 
statutes  31  Geo.  H,  c.  29,  3  Geo.  Ill,  o.  11,  and  13  Geo.  Ul,  c.  62,  for  ascer- 
taining its  price  in  ever^  given  quantity,  is  reducible  to  this  head  of  cheating; 
as  is  likewise  in  a  peculiar  manner  the  offence  of  selling  by  false  toeighie  and 

(d)  See  book  n,  pace  481, 48a.  (•)  Stat.  6  Geo.  II.  c  8a  (/)  Beoew.  a  84. 

(g)  See  book  II,  i>age4U,  Ac. 

(8)  The  previous  statutes  oa  the  subject  of  bankruptcy  were  superseded  by  the  bank- 
rupt law  which  took  effect  Jan.  1, 1870.  The  penalties  are  now  much  less  severe  than  those 
specified  in  the  text 

(4)  Securities  are  no  longer  void  for  usury.    Stat  17  and  18  Vic.,  c.  90. 

As  to  usury  In  general,  see  Book  11,  45G,  et  teq. 
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meaaurea:  the  standard  of  whioh  fell  ander  our  consideration  in  a  former 
▼olame.  {K)  The  punishment  of  bakers  breaking  the  assize  was  anciently  to 
stand  in  the  pillory,  by  statute  61  Henry  III,  st.  6,  and  for  brewers  (by  the 
same  act),  to  stand  in  the  tumbrel  or  dungcart:  (i)  which,  as  we  learn  from 
domesday  book,  was  the  punishment  for  knavish  brewers  in  the  city  of  Ches- 
ter, so  early  as  the  reign  of  Edward  the  Confessor.  **  Malam  cerevisiam  fa- 
Ciena,  in  cathedra  ponehatur  etercaris"  (J)  But  now  the  general  punishment 
for  all  frauds  *of  this  kind,  if  indicted  (as  they  may  be)  at  common  r«|iroi 
law,  is  by  fine  and  imprisonment:  though  the  easier  and  more  usual  I-  -I 
way  is  by  levying  on  a  summary  conviction,  by  distress  and  sale,  the  forfeit- 
ures imposed  by  the  several  acts  of  parliament.  Lastly,  any  deceitful  prac- 
tice, in  cozening  another  by  artful  means,  whether  in  matters  of  trade  or  other- 
wise, as  by  playing  with  false  dice,  or  the  like,  is  punishable  with  fine,  impris- 
onment, and  pillory,  (k)  (5)  And  by  the  statutes  33  Hen.  Ylll^  c.  1,  ana  30 
Geo.  II,  c.  24,  if  any  man  defrauds  another  of  any  valuable  chattels  by  colour 
of  any  false  token,  counterfeit  letter,  or  false  pretence,  or  pawns  or  disposes  of 
another's  goods  without  the  consent  of  the  owner,  he  shall  suffer  such  punish- 
ment by  imprisonment,  fine,  pillory,  transportation,  whipping,  or  other  corporal 
pain,  as  the  court  shall  direct.  (6) 

The  offence  of  forestalling  the  market  is  also  an  offence  against  public 
trade.  This,  which  (as  well  as  the  two  following)  is  also  an  offence  at  com- 
mon law,  (/)  was  described  by  statute  5  and  6  Edw.  YI,  c.  14,  to  be  the  buying 
or  contracting  for  any  merchandize  or  victual  coming  in  the  way  to  market; 
or  dissuading  persons  from  bringing  their  goods  or  provisions  there;  or  per- 
suading them  to  enhance  the  price,  when  there:  any  of  which  practices  make 
the  market  dearer  to  the  fair  trader.  (7) 

7.  Regrating  was  described  by  the  same  statute  to  be  the  buying  of  com,  or 
other  dead  victual,  in  any  market,  and  selling  it  a^ain  in  the  same  market,  or 
within  four  miles  of  the  place.  For  this  also  enhances  the  price  of  the  pro- 
visions, as  every  successive  pcller  must  have  a  successive  profit. 

8.  Engrossing  was  also  described  to  be  the  getting  into  one's  possession,  or 
buying  up,  large  quantities  of  corn,  or  other  dead  victual,  with  intent  to  sell 
them  again.  This  must  of  course  be  injurious  to  the  public,  by  putting  it  in 
the  power  of  one  or  two  rich  men  to  raise  the  price  of  provisions  at  their  own 
discretion.  And  so  the  total  engrossing  of  any  other  commodity,  with  intent 
to  sell  it  at  an  unreasonable  *price,  is  an  offence  indictable  and  finable  r^-i  rgi 
at  the  common  law.  (m)  And  the  seneral  penalty  for  these  three  of-  *■  -' 
fences  by  the  common  law  (for  all  the  statutes  concerning  them  were  repealed 
by  12  Geo.  IH,  c.  71),  is,  as  in  other  minute  misdemeanors,  discretionary  fine  and 
imprisonment,  (n)  Amon^  the  Romans  these  offences,  and  other  malpractices 
to  raise  the  price  of  provisions,  were  punished  by  a  pecuniary  mulct.  ^'  Pcena 
viginti  aureorum  statuitur  adveraus  eum,  qui  contra  annonam  fecerit,  aocieta- 
temve  coierit  quo  annona  oarior  fiaU'*^  (o) 

(h)  SeeboofcI,nafe874.  (0  8  Inst.  SIO.  {fi  Seld.  tit  of  Hon.  b.  8,  c  S,  |  & 

(k)  1  Hawk.  P.  olSS.  (I)  1  Hawk.  P.  C.  234. 

(m)  Cro.  Oar.  88S.  (n)  1  Hawk.  P.  0. 885.  (o)  ^.  48,  IS.  3. 

(5)  Frauds  upon  public  justice  and  such  as  affect  the  crown  and  public,  though  arising 
from  some  particular  transaction  with  an  individual,  are  indictable  as  cheats  at  common 
law.  1  Russell  on  Crimes,  285.  Under  this  head  come  such  cheats  as  are  effected  by 
means  of  false  tokens,  measures  or  weights,  and  false  dice.    Russell,  289. 

(6)  By  statute  24  and  25  Yic,  c.  96,  s,  88.  "Whosoever  shall,  by  any  false  pretense,  ob- 
tain from  any  other  person  any  chattel,  money  or  valuable  security  with  intent  to  defraud, 
shall  be  guilty  of  a  misdemeanor,  and,  being  convicted  thereof,  shall  be  liable,  at  the  dis- 
cretion of  the  court,  to  be  kept  in  penal  servitude  for  the  Uirm  of  three  years,  or  be  im- 
prisoned for  any  term  not  exceeding  two  years,  with  or  without  hard  labor,  and  with  or 
without  solitary  confinement." 

See,  as  to  this  offense.  1  Bish.  Cr.  L.  §518;  2  Russ.  on  Crimes,  286,  at  aeq, 

(7)  This  and  the  two  following  offenses  are  now  done  away  with  by  statute  7  and  8  Via, 
A  24 
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9.  Monopolies  are  much  the  same  offence  in  other  branches  of  trade,  that 
engrossing  is  in  provisions:  being  a  license  or  privilege  allowed  by  the  king 
for  the  sole  baying  and  selling,  making,  working  or  using  of  any  thing  whatso- 
ever; whereby  the  subject  in  general  is  restrained  from  that  liberty  of  mana* 
facturing  or  trading  which  he  had  before,  (p)  These  had  been  carried  to  an 
enormous  height  during  the  reign  of  Queen  Elizabeth;  and  were  heavily  com- 

Slained  of  by  Sir  Edward  Coke,  (q)  in  the  beginning  of  the  reign  of  Kin^ 
ames  the  First:  but  were  in  great  measure  remedied  by  statute  21  Jac.  I^ 
c.  3,  (8)  which  declares  such  monopolies  to  be  contrary  to  law  and  void  (ex- 
cept as  to  patents,  not  exceeding  the  grant  of  fourteen  years,  to  the  authors 
of  new  inventions;  and  except  also  patents  concerning  printing,  saltpetre,  gun- 
powder, great  ordnance  and  shot);  and  monopolists  are  punished  with  the  for- 
feiture of  treble  damages  and  double  costs,  to  those  whom  they  attempt  to 
disturb;  and  if  they  procure  any  action,  brought  against  them  for  these  dam- 
ages, to  be  stayed  by  any  extra-judicial  order,  other  than  of  the  court  wherein 
it  is  brought,  they  incnr  the  penalties  of  prcBmunire,  Combinations,  also, 
amon^  victuallers  or  artificers,  to  raise  the  price  of  provisions,  or  any  com- 
modities, or  the  rate  of  labor,  (9)  are  in  many  cases  severely  punished  by  par- 
ticular statutes;  and  in  general  by  statute  2  and  8  Edw.  v  I,  c.  15,  with  the 
forfeiture  of  10^,  or  twenty-one  days'  imprisonment  with  an  allowance  of  only 
bread  and  water,  for  the  first  offence;  20/.  or  the  pillory,  for  the  second;  and 
r*l60l  *^^^*  ^^^  ^^^  third,  or  else  the  pillory,  loss  of  one  ear  and  perpetual  in- 
l-  -I  f  amy.  In  the  same  manner  by  a  constitution  of  the  Emperor  Zeno,  (r) 
all  monopolies  and  combinations  to  keep  up  the  price  of  merchandise,  provi- 
sions or  workmanship,  were  prohibited  upon  pain  of  forfeiture  of  goods  and 
perpetual  banishment.  (10) 

10.  To  exercise  a  trade  in  any  town,  without  having  previouslv  served  as 
an  apprentice  for  seven  years,  (e)  is  looked  upon  to  be  detrimental  to  public 

(p)  1  Hawk.  p.  0.  Kl.  {q )  8  Inst.  181.  (r)  Cod.  4,  60, 1.  («)  See  book  I,  pa^e  427. 

(8)  Amended  by  statute  5  and  6  Wm.  4.  c.  88.     See  also  statute  7  and  8  Vic,  c.  24. 

(9)  All  prior  acts  relative  to  labor  combinations  were  repealed  by  6  Geo.  IV,  c.  129.  See 
further  in  reference  to  ttie  matter,  9  Qeo.  IV,  c.  81 ;  and  22  Vic,  c.  84,  and  24  and  25  Vic, 
c  100. 

(10)  Tlie  following  is  an  important  recent  enactment — 34  and  85  Vic. ,  c  82 — for  the  pro- 
tection of  both  employers  and  laborers,  against  unlawful  combinations  and  attempts  al 
intimidation. 

Be  it  enacted,  etc : 

1.  Any  person  who  shall  do  any  one  or  more  of  the  following  acts,  that  is  io  say: 

(1)  Use  violence  to  any  person  or  any  property; 

(2)  Threaten  or  intimidate  any  person  in  such  manner  as  would  Justify  a  Justice  of  the 
peace,  on  complaint  made  to  him,  to  bind  over  the  person  so  threatening  or  intimidating 
to  keep  the  peace; 

(8)  Molest  or  obstruct  any  person  in  manner  defined  by  this  section. 
With  a  view  to  coerce  such  person; 

(1)  Being  a  master,  to  dismiss  or  cease  to  employ  any  workman,  or,  being  a  workman, 
to  quit  any  employment,  or  to  return  work  before  it  is  finished; 

(2)  Being  a  master,  not  to  offer,  or,  being  a  workman,  not  to  accept  any  employment 
or  work; 

(8)  Being  a  niaster  or  workman,  to  belong  or  not  to  belong  to  any  temporary  or  perm- 
anent association  or  combination; 

(4)  Being  a  master  or  workman,  to  pay  any  fine  or  penalty  imposed  by  any  temporary 
or  permanent  association  or  combination ; 

(5)  Being  a  master,  to  alter  the  mode  of  carrying  on  his  business,  or  the  number  or 
description  of  any  persons  employed  by  him. 

Shall  be  liable  to  imprisonment,  with  or  without  hard  labor,  for  a  term  not  exceeding 
three  months. 

A  person  shall,  for  the  purposes  of  this  act,  be  deemed  io  molest  or  obstruct  another 
person  in  any  of  the  following  cases,  that  is  to  say: 

(1)  If  he  persistently  follow  such  person  about  from  place  io  place: 

(2)  If  he  hide  any  tools,  clothes  or  other  property  owned  or  used  by  such  perscn,  or 
deprive  him  of  or  hinder  him  in  the  use  thereof; 

(8)  If  he  watch  or  beset  the  house  or  other  place  where  such  person  resides  or  worka 
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trade,  upon  the  supposed  want  of  sufficient  skill  in  the  trader:  and  therefore 
is  punished  by  statute  5  Eliz.  o.  4,  with  the  forfeiture  of  forty  shillings  by  the 
month.  (11) 

11.  Lastly,  to  prevent  the  destruction  of  our  home  manufactures  by  trans- 
parting  and  seducing  our  artists  to  settle  abroad,  it  is  proyided  by  statute  0 
&eo.  I,  c.  27,  that  such  as  so  entice  or  seduce  them  shall  be  fined  100/.,  and  be 
imprisoned  three  months:  and  for  the  second  offence  shall  be  fined  at  discre- 
tion, and  be  imprisoned  a  year:  and  the  artificers,  so  going  into  foreign  coun- 
tries, and  not  returning  within  six  months  after  warning  given  them  by  the 
British  ambassador  where  they  reside,  shall  be  deemed  aliens,  and  forfeit  all 
their  lands  and  goods,  and  shall  be  incapable  of  any  legacy  or  gift.  By  statute 
S8  Geo.  n,  0.  18,  the  seducers  incur,  for  the  first  offence,  a  forfeiture  of  500^ 
for  each  artificer  contracted  with  to  be  sent  abroad,  and  imprisoned  for  twelve 
months:  and  for  the  second  1,000/.,  and  are  liable  to  two  years'  imprisonment- 
and  by  the  same  statute,  connected  with  14  Oeo.  Ill,  c  71,  if  any  person  ex- 
ports any  tools  or  utensils  used  in  the  silk,  linen,  cotton,  or  woollen  manufac- 
tures (except  wool-cards  to  North  America),  {t)  he  forfeits  the  same  and  200/., 
and  the  captain  of  the  ship  (having  knowledge  thereof^  100/.;  and  if  any  cap- 
tain of  a  king^'s  ship,  or  officer  of  the  customs,  knowingly  suffers  such  exporta- 
tion, he  forfeits  100/.  and  his  emplo3^ent;  and  is  for  ever  made  incapaole  of 
bearing  any  public  office;  and  every  person  collecting  such  tools  or  utensils  in 
order  to  export  the  same,  shall,  on  conviction  at  the  assizes,  forfeit  such  tools, 
and  also  200/L  (12) 


CHAPTER  XIIL 


OF  OFFENCES  AGAINST  THE  PUBLIC  HEALTH,  AND 
THE  PUBLIC  POLICE  OR  ECONOMY. 

Thb  fourth  species  of  offences  more  especially  affecting  the  commonwealth, 
are  such  as  are  against  the  public  health  of  the  nation;  a  concern  of  the  high- 
est importance,  and  for  the  preservation  of  which  there  are  in  many  countries 
special  magistrates  or  curators  appointed. 

1.  The  first  of  these  offences  is  a  felony;  but,  by  the  blessing  of  Providence, 
for  more  than  a  century  past,  incapable  of  bein^  committed  in  this  nation. 
For  by  statute  1  Jac.  I,  c.  31,  it  is  enacted,  that  if  any  person  infected  with 
the  plague,  or  dwelling  in  any  infected  house,  be  commanded  by  the  mayor 
or  constable,  or  other  head  officer  of  his  town  or  vill,  to  keep  his  house,  and 
shall  venture  to  disobey  it,  he  may  be  enforced,  by  the  watcnman  appointed 
on  such  melancholy  occasions,  to  obey  such  necessary  command:  and  if  any 

(0  Stat.  IftOeo.  m,  a  & 

or  carries  on  business,  or  happens  to  be,  or  the  approach  to  such  house  or  place,  or  if, 

with  two  or  more  other  persons,  he  follow  such  person  in  a  disorderly  manner  in  or 

through  any  street  or  road. 

Nothing  in  this  section  shall  prevent  any  person  from  being  liable  under  any  other  act  or 
otherwise  to  any  other  or  higher  punishment  than  is  provided  for  any  offense  by  this  seo^ 
tion,  so  that  no  person  be  punished  twice  for  tlie  same  offense. 

Provided,  that  no  person  shall  be  liable  to  any  punislmient  for  doing  or  conspiring  to  do 
any  act  on  the  ground  that  such  act  restrains  or  tends  to  restrain  the  free  course  of  trade, 
unless  soch  act  Is  one  of  the  acts  hereinbefore  specified  in  this  section,  and  is  done  with  the 
oMect  of  coercing  as  hereinbefore  mentioned. 

(11)  The  part  of  this  stetute  here  referred  to  was  repealed  by  statute  54  Geo.  in.  a  90^ 
a  1. 

(12)  All  statutes  prohibiting  artificers  from  going  abroad  are  repealed  by  statute  5  Oeo.  lY, 
&  97,  snd  6  and  7  Yic.  c.  84. 
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hart  eosae  by  saoh  enforcement,  the  watchmen  are  thereby  indemnified.  And 
farther,  if  such  person  so  commanded  to  confine  himself  goes  abroad,  and  con- 
verses in  company,  if  he  has  no  plague  sore  upon  him,  he  shall  be  punished  as 
a  vagabond  by  whipping,  and  be  bound  to  his  good  behaviour;  but,  if  he  has 
any  infectious  sore  upon  him,  uncured,  he  then  shall  be  guilty  of  felony.  By 
the  statute  26  Geo.  II,  a  6  (explained  and  amended  by  29  Geo.  II,  c.  8),  the 
r*162l  ^'^^^^^^  ^^  performing  qiutrcmtinet  or  forty  days'  probation,  by  ships 
l-  -I  coming  from  infected  countries,  is  put  in  a  much  more  regular  and 
effectual  order  than  formerly,  and  masters  of  ships  coming  from  infected 
places,  and  disobeying  the  directions  there  given,  or  having  the  plague  on 
board  and  concealing  it,  are  guilty  of  felony,  without  benefit  of  clergy.  The 
same  penalty  also  attends  persons  escaping  from  the  lazareiSf  or  places  where- 
in quarantine  is  to  be  performed;  and  officers  and  watchmen  neglecting  their 
duty;  and  persons  conveying  goods  or  letters  from  ships  performing  quaran- 
tine. (1) 

2.  A  second,  but  much  inferior  species  of  offence  against  public  health  is 
the  selling  of  unwholesome  provisioned  (2)  To  prevent  which  the  statute  61 
Hen.  in,  St.  6,  and  the  ordinance  for  bakers,  a  7,  prohibit  the  sale  of  corrupted 
wine,  contagious  or  unwholesome  flesh,  or  flesh  that  is  bought  of  a  Jew;  un- 
der pain  of  amercement  for  the  first  offence,  pillory  for  the  second,  fine  and 
imprisonment  for  the  third,  and  abjuration  of  the  town  for  the  fourth.  And 
by  the  statute  12  Car.  n,  c  25,  s.  11,  any  brewing  or  adulteration  of  wine  is 
punished  with  the  forfeiture  of  100/.  if  done  by  tne  wholesale  merchant;  and 
40^  if  done  by  the  vintner  or  retail  trader.  These  are  all  the  offences  which 
may  properly  be  said  to  respect  the  public  health.  (3) 

V/The  iJt  species  of  offences  which  especially  »^ect  the  commonwealth,  are 
those  against  the  public  police  or  economy.  By  the  public  police  and  economy 
I  mean  the  due  regulation  and  domestic  order  of  the  kingdom;  whereby  the 
individuals  of  the  state,  like  members  of  a  well-governed  family,  are  bound  to 
conform  their  general  behaviour  to  the  rules  of  propriety,  good  neighbour- 
hood, and  good  manners;  and  to  be  decent,  industrious  and  inoffensive  m  their 
respective  stations.  This  head  of  offences  must  therefore  be  very  miscella- 
neous, as  it  comprises  all  such  crimes  as  especially  affect  public  society,  and 
are  not  comprehended  under  any  of  the  four  preceding  species.    These  amount, 

(1^  Other  statutes  imposing  lighter  punishments  now  take  the  place  of  those  mentioned 
in  the  text. 

Vaccination  of  children  was  made  oompulsorv  bv  statute  16  and  17  Vic.,  c.  100,  §  9. 

(2)  Where  a  contractor  was  indicted  for  selling  bad  bread  to  prisoners  of  war,  the  court 
held  that  the  giving  of  an^  person  unwholesome  victuals  not  fit  for  man  to  eat,  htari  eauta, 
or  from  malice  or  deceit,  is  an  indictable  offense.  Treeve's  Case,  2  East  P.  C,  831.  So 
where  lumps  of  crude  alum  were  mixed  with  bread  sent  to  a  charity  school  R  ▼.  Dixon, 
8  M.  &  Sel.,  11.  A  principal  is  liable  for  his  agent's  sale  of  noxious  provisions,  if  by  ordin- 
ary care  he  could  have  ascertained  the  condition  of  the  food  sold.  Hunter  v  State,  1  Head, 
161.  On  Uie  ground  that  mixing  any  poisonous  ingredient  with  food  or  drink  is  indictable, 
throwing  a  dead  animal  into  a  well  from  which  a  familv  was  known  to  drink,  was  held  an 
offense.  State  v.  Buckman,  8  N.  H.,  208.  The  sale  of  bad  food  is  not  only  an  offense  at 
common  law  (State  v.  Smith,  8  Hawks,  878;  R  v.  Stevenson,  8  F.  &  F.,  106),  but  knowingly 
carrviog  to  market  meat  unfit  for  human  food,  is  likewise  an  offense.  R  v.  Jarvis,  8  F.  <s 
F.,  108;  not,  however,  if  the  meat  is  meant  for  feeding  animals.  R  v.  Crawley,  8  F.  &  F., 
109.  So,  where  the  sale  of  bad  food  was  to  a  wholesale  dealer,  the  ignorance  of  the  seller 
as  to  the  person  to  use  the  food  Is  no  excuse,  if  he  sells  knowing  the  state  of  the  provisions. 
People  V.  Parker,  88  N.  T.,  85.  The  food  must  be  in  such  condition  as  to  affect  the  health 
of  those  using  It.  State  v.  Norton,  2  Ired.,  40.  Where  a  miller  was  charged  in  an  indict- 
ment with  deuvering  four  bushels  of  musty,  unwholesome,  mixed  oat  and  barley  meal,  after 
reoeiving  four  bushels  of  barley  to  grind,  without  stating  that  the  meal  was  to  be  used  for 
human  food,  held  no  offense  was  stated.  If  it  had  been  a  mill  to  which  the  inhabitants 
were  bound  to  resort  for  grinding,  queiy  ?  citing  R  v.  Wheatley,  2  Burr.,  1175;  R  v. 
Haynes,  4  M.  &  Sel,  214. 

(8)  See  also  the  statutes  1  W.  and  M.,  st  1.  a  84,  s.  20;  8  Qeo.  IV,  c.  106;  6  and  7  Wm. 
87;  7  and  8  Vic,  c.  24;  24  and  25  Vic,  c.  100,  g  24 
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ftome  of  them  to  felony,  and  others  to  misdemeanors  only.    Among  the  former 
are, 

*1.  The  offenoe  of  dandeBtinemarriageB:  for  by  the  statnte  20  Gko.  r«tgoi 
n,  c.  33, 1.  To  solemnize  marriage  in  any  other  place  besides  a  church,  I-  -■ 
or  public  chapel  wherein  banns  have  been  usually  published,  except  by  license 
from  the  archbishop  of  Canterbury;  and,  2.  To  solemnize  marriage  in  such 
church  or  chapel  without  due  publication  of  banns,  or  license  obtained  from  a 
proper  authority;  do  both  of  them  not  only  render  the  marriage  void,  but  sub- 
ject the  person  solemnizing  it  to  felony,  punished  bv  transportation  for  four- 
teen years;  as,  by  three  former  statutes,  (a)  he  and  his  assistants  were  subject 
to  a  pecuniarv  forfeiture  of  100^  3.  To  make  a  false  entry  in  a  marriage 
register;  to  alter  it  when  made;  to  forge,  or  counterfeit  such  entry,  or  a  mar- 
riage license;  to  cause  or  procure,  or  act  or  assist  in  such  forgery;  to  utter  the 
same  as  true,  knowing  it  to  be  counterfeit;  or  to  destroy  or  procure  the  des- 
truction of  any  register,  in  order  to  vacate  any  marriage,  or  suDJect  any  person 
to  the  penalties  or  this  act;  all  these  offences,  knowingly  and  wilfully  commit- 
ted, suDJect  the  party  to  the  guilt  of  felony  without  benefit  of  clergy.  (4) 

2.  Another  felonious  offence,  with  regard  to  this  holy  estate  of  matrimony, 
is  what  some  have  corruptly  called  bigamy^  which  properly  signifies  being 
twice  married;  but  is  more  justly  denominated  polygcany^  or  having  a  plurality 
of  wives  at  once.  (6)  Such  second  marriage,  living  the  former  nusband  or 
wife,  is  simply  void,  and  a  mere  nullity,  bv  the  ^ecclesiastical  law  of  r«i  a^-i 
England:  and  yet  the  legislature  has  thougot  it  just  to  make  it  felony,  ^  ^ 
by  reason  of  its  being  so  great  a  violation  of  the  public  economy  and  decency 
of  a  well-ordered  state.  For  polygamy  can  never  be  endured  under  any  ra- 
tional civil  establishment,  whatever  specious  reasons  may  be  urged  for  it  by 
the  eastern  nations,  the  fallaciousness  of  which  has  been  fully  proved  by  many 
sensible  writers:  but  in  northern  countries  the  very  nature  of  the  climate 
seems  to  reclaim  ag^nst  it;  it  never  having  obtained  in  this  part  of  the  world, 
even  from  the  time  of  our  German  ancestors,  who,  as  Tacitus  informs  us,  (c) 
**prope  soli  barba/rorum  singtUia  uxoribus  contenti  sutU,^*  It  is  therefore  pun- 
ished by  the  laws  both  of  ancient  and  modem  Sweden  with  death,  (d)  And 
with  us  in  England  it  is  enacted  by  statute  1  Jac.  I,  c.  11,  that  if  unj  person, 
being  married,  do  afterwards  marry  again,  the  former  husband  or  wife  being 
alive,  it  is  felony;  but  within  the  benefit  of  clergy.  The  first  wife  in  this  case 
shall  not  be  admitted  as  a  witness  against  her  husband,  because  she  is  the  true 
wife,  but  the  second  may,  for  she  is  indeed  no  wife  at  all;  (e)  and  so  vice  versa^ 
of  a  second  husband.  This  act  makes  an  exception  to  five  cases,  in  which  such 
second  marriage,  though  in  the  three  first  it  is  void,  is  yet  no  felony.  (/)  1. 
Where  either  party  hath  been  continuallv  abroad  for  seven  years,  whether  the 
party  in  England  hath  notice  of  the  other's  being  living  or  no.  2.  Where 
either  of  the  parties  hath  been  absent  from  the  other  seven  years  within  this 
kingdom,  and  the  remainin^party  hath  had  no  knowledge  of  the  other's  being 
alive  within  that  time.     3.  >Yhere  there  is  a  divorce  (or  separation  a  mensa  et 

(a)  6  and  7  Wm.  m,  a  6.    7  and  8  Wm.  m,  o.  8S.    10  Ann.  a  10,  S  ITS. 

(b)  8  Inst.  88.    Bigamy,  according  to  the  caoonista,  consisted  In  marrying  two  virgins  snooeeslTely,  one 


plained  in  England,  by  statute  4  Edw.  I,  st  8,  c.  S,  and  l>igamy  thereupon  became  no  uncommon  counter^ 

8  lea  to  theclalm  of  the  benefit  of  clergy.    M.  40  Edw,  HI  43:  M 11  Hen,  IV,  11,  48.    M.  18  Hen,  IV,  6: 
taundf.  P.  C.  184.    The  cognisance  of  the  plea  of  bigamy  was  declared  by  statute  18  Edw.  in,  st  8,  c.  2, 
to  belong  to  the  court  christian,  like  that  of  bastardy.    But  by  statute  1  Edw.  VI,  c.  IS,  {  10,  IHgawy  was 
dedarea  to  be  no  longer  an  impediment  to  the  claim  of  clergy.    See  DaL  21  {  Dyer,  801. 
(0)  Du  mor.  Qerm.  1&  (d)  Stiernh.  dejure  Suson.  2.  8,  c.  8.  (fi)  1  BaL  P.  C  098. 

(/)  8  Inst  80l    Kel.  87.    1  HaL  P.  0.  094. 


A 


4)  The  law  on  this  sublect  is  much  modified  by  sabsequent  statutes.  Bee  statute  4  Geo. 
a  76;  6  and  7  Wm.  iV,  c.  85;  7  Wm.  IV  and  1  Vic,  c.  22;  8  and  4  Vic,  c  72;  and  24 
and  25  Vic,  c  98.  Marriages  solemnized  knowingly  except  in  the  manner  provided  are 
void,  and  the  persons  offlciatmg  are  guilty  of  felony. 
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tharo)  by  sentence  in  the  ecclesiastical  court.  4.  Where  the  first  marriage  m 
declared  absolutely  void  by  any  such  sentence,  and  the  party  loosed  a  vineulo. 
Or,  6.  Where  either  of  the  parties  was  under  the  age  of  consent  at  the  time  of 
the  first  marriage,  for  in  such  case  the  first  marriage  was  avoidatile  by  the  dis* 
agreement  of  either  party,  which  the  second  marriage  very  clearly  amounts  to. 

r*l65l  ^"^  *^^  ^^  ^^^  ^^^  ^^  consent  the  parties  had  agreed  to  the  marriage^ 
^  ^  which  completes  the  contract,  and  is  indeed  the  real  marriage;  and 
afterwards  one  of  them  should  marry  again;  I  should  apprehend  that  such 
second  marriage  would  be  within  the  reason  and  penalties  of  the  act.  (5) 

8.  A  third  species  of  felony  against  the  good  order  and  economy  of  the 
kingdom,  is  by  idle  Boldiers  ana  mariners  wandering  about  the  realm,  or  per- 
sons pretending  so  to  be,  and  abusing  the  name  of  that  honorable  profession. 
(j/)  Sach  a  one  not  having  a  testimonial  or  pass  from  a  justice  of  the  peace 
limiting  the  time  of  his  passage;  or  exceeding  the  time  limited  for  fourteen 
days,  unless  he  falls  sick;  or  forging  such  testimonial;  is  by  statute  39  Eliz. 
c  17,  made  guilty  of  felony  without  benefit  of  clergy.  This  sanguinary  law, 
though  in  practice  deservedly  antiquated,  still  remams  a  disgrace  to  our  stat- 
ute-book; yet  attended  witli  this  mitigation,  that  the  offender  may  be  deliv- 
ered, if  any  honest  freeholder  or  other  person  of  substance  will  take  him  inta 
his  service  and  he  abides  in  the  same  for  one  year;  unless  licensed  to  depart 
by  his  employer,  who  in  such  case  shall  forfeit  ten  pounds.  (6) 

4.  Outlandish  persons  calling  themselves  Egyptians  or  gypsies^  are  another 
object  of  the  severity  of  some  of  our  unrepealed  statutes.  These  are  a  strange 
kind  of  commonwealth  among  themselves  of  wandering  impostors  and  jugglers, 
who  were  first  taken  notice  of  in  Germany  about  the  beginning  of  the  fifteenth 
century,  and  have  since  spread  themselves  all  over  Europe.  Munster  {Kj  who 
is  followed  and  relied  upon  by  Spelman  (»)  and  other  writers,  fixes  the  time  of 
their  first  appearance  to  the  year  1417;  under  passports  real  or  pretended,, 
from  the  emperor  Sigismund,  king  of  Hungary.  And  Pope  Pius  II  (who  died 
A.  D.  1464)  mentions  them  in  his  history  as  thieves  and  vagabonds,  then  wan- 
dering with  their  families  over  Europe  under  the  name  of^igari;  and  whoni^ 
r*lfi6l  ^^  supposes  to  have  migrated  from  the  country  of  *Zigi,  which  nearl/ 
^  •'  answers  to  the  modern  Circassia.  In  the  compass  of  a  few  years  they 
gained  such  a  number  of  idle  proselytes  (who  imitated  their  language  anil 
complexion,  and  betook  themselves  to  the  same  arts  of  chiromancy,  begging,. 

(0)8Iiigt.8B.  (MOwmogr.Ut.  (OCRomlIOB. 

(5)  Of  the  previous  statute,  9  Geo.  lY,  c.  81,  which  was  superseded  by  this,  Mr.  Chitty 
says  that  three  important  improvements  were  introduced  by  it  *'  First,  the  offense  is  now 
punishable  wherever  committed;  formerly  it  was  not  punishable  at  all,  if  committed  out  of 
the  jurisdiction  of  England.  Secondl^y,  the  absence  of  one  party  for  seven  years  abroad 
will  not  now  excuse  the  second  marriage,  if  such  party  be  known  by  the  other  party  to 
have  been  alive  within  that  period:  formerly  the  mere  absence  was  a  protection,  though 
the  absent  party  was  well  known  by  the  other  to  be  living.  Thirdly,  a  divorce  a  vineulo 
alone  will  now  justify  the  second  marriage;  formerl]^  a  divorce  a  mejua  et  iJu>ro  was  held 
sufficient.  1  East  P.  C. ,  466.  In  a  prosecution  for  bigamy  it  has  been  said,  that  a  marriage 
in  fact  must  be  proved:  Morris  v.  Miller,  4  Burr.  ^57;  but  see  Truman's  Case,  1  East  P. 
C,  470;  but  if  proved  by  a  person  who  was  present,  it  does  not  seem  necessary  to  prove  the 
registry  or  license:  Rex  v.  Allison,  R.  &R  0.  0.,  109;  and  it  matters  not  that  the  first 
marriage  is  voidable,  by  reason  of  affinity,  etc.  8  Inst ,  88.  Parties  who  are  within  a^  at  the 
time  of  the  first  marriage  (subsequently  affirming  the  union  by  their  consent)  will  be  liable 
to  be  punished  for  bigamy  if  they  break  that  contract  and  marry  again.  1  East  P.  C.,  46». 
On  an  indictment  for  bigamy,  where  the  first  marriage  is  in  England,  it  is  not  a  valid 
defense  to  prove  a  divorce  a  vinculo  out  of  England  before  the  second  marriage,  founded 
on  grounds  on  which  a  divorce  a  vinculo  could  not  be  obtained  in  England.  Rex  v.  Lolley, 
K.  &  R  C.  C,  287,  cited  in  Tovey  v.  Lindsay,  1  Dow,  117.  The  burthen  of  proving  the 
-first  marriage  to  have  been  legal  lies  upon  the  prosecutor.  Rex  v.  James,  R  a  R.  0.  C, 
17;  Rex  v.  Morton,  «„  19;  Rex  v.  Butler,  id,,  61." 

The  offense  of  bigamy  is  made  a  felony  by  statutes  in  the  several  states  of  the  Americatt 
Union.    Bish.  Stat.  Cr.,  %  677,  st  §09. 

(6)  This  act  is  repealed. 
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and  pilfering),  that  they  became  troublesome,  and  even  formidable  to  most  of 
the  states  of  Europe.  Hence  they  were  expelled  from  France  in  the  year  1560, 
and  from  Spain  in  1591.  (k)  And  the  government  in  England  took  the  alarm 
much  earlier:  for  in  1530  they  are  described  by  statute  22  Hen.  YHIy  c.  10,  as 
^'outlandish  people,  calling  themselves  Egyptians,  using  no  craft  nor  feat  of 
merchandise,  who  have  come  into  this  realm  and  gone  from  shire  to  shire  and 

Slace  to  place  in  great  company,  and  used  great,  subtil  and  crafty  means  to 
eceive  tne  people;  bearing  them  in  hand,  that  they  by  palmestry  could  tell 
men's  and  women's  fortunes;  and  so  many  times  by  crut  and  subtility  have 
deceived  the  people  of  their  money,  and  also  have  committed  many  heinous 
felonies  and  robberies."  Wherefore  they  are  directed  to  avoid  the  realm,  and 
not  to  return  under  pain  of  imprisonment,  and  forfeiture  of  their  goods  and 
chattels:  and  upon  their  trials  for  any  felony  which  they  may  have  committed, 
they  shall  not  be  entitled  to  a  jury  de  medieUUe  linguae  And  afterwards  it  is 
enacted  by  statutes  1  and  2  P.  and  M.,  c.  4,  and  5  Bliz.  o.  20,  that  if  anjr  such 
persons  shall  be  imported  into  this  kingdom,  the  importer  shall  forfeit  40^ 
And  if  the  Egyptians  themselves  remain  one  month  in  this  kingdom,  or  if  any 
person  being  fourteen  years  old  (whether  natural-born,  subject  or  stranger), 
which  hath  been  seen  or  found  in  the  fellowship  of  such  Egyptians,  or  whion 
hath  disguised  him  or  herself  like  them,  shall  remain  in  the  same  one  month, 
at  one  or  several  times,  it  is  felony  without  benefit  of  derey :  and  Sir  Matthew 
Hale  informs  us,  (l)  that  at  one  Suffolk  assizes  no  less  uiah  thirteen  gypsies 
were  executed  upon  these  statutes  a  few  years  before  the  restoration.  Sut,  to 
the  honour  of  our  ^national  humanity,  there  are  no  instances  more  r^iatj-t 
modem  than  this,  of  carrying  these  laws  into  nractioe.  (7)  ^         ^ 

5.  To  descend  next  to  offences  whose  punishment  is  short  of  death.  Oon^ 
man  nuisances  are  a  species  of  offences  against  the  public  order  and  economic 
cal  regimen  of  the  state;  being  either  the  doing  of  a  thing  to  the  annoyance 
of  all  the  king's  subjects,  or  the  neglecting  to  do  a  thing  which  the  common 
good  requires,  (m)  The  nature  of  common  nuisances,  and  their  distinction 
from  private  nuisances,  were  explained  in  the  preceding  book:  (n)  when  we 
considered  more  particularly  the  nature  of  the  private  sort,  as  a  civil  injury  to 
individuals.  I  shall  here  only  remind  the  student,  that  common  nuisances  are 
such  inconvenient  or  troublesome  offences,  as  annoy  the  whole  community 
in  general,  and  not  merely  some  particular  person ;  and  therefore  are  indict- 
able only,  and  not  actionable;  as  it  would  be  unreasonable  to  multiply 
suits,  by  giving  every  man  a  separate  right  of  action,  for  what  dam- 
nifies him  in  common  only  with  the  rest  of  his  fellow-subjects.  Of  this  nature 
are  1.  Annoyances  in  highways^  bridges,  and  public  rivers,  (8)  by  rendering 
the  same  inconvenient  or  dangerous,  to  pass,  either  positively,  by  actual  ob- 
structions; or  negatively,  by  want  of  reparations.  For  both  of  these,  the  per- 
son so  obstructing,  or  such  individuals  as  are  bound  to  repair  and  cleanse 
them,  or  (in  default  of  these  last)  the  parish  at  large,  may  be  indicted,  dis- 
trained to  repair  and  amend  them,  and  in  some  cases  fined.  And  a  present- 
ment thereof  by  a  judge  of  assize,  &c.,  or  a  justice  of  the  peace,  shall  be  in 

(fc)  nufreene,  (7loM.  1.  SOO.  (0 1  HaL  P.  a  en.       (m)  1  Hawk.  P.  a  197.       (n)  Book  m,  pace  S16L 

(7)  Statute  5  Eliz.  c.  20.  is  repealed,  and  gypsies  are  now  only  punishable  under*  the  vag- 
rant acts. 

(8)  An  obstruction  to  navigation  is  indictable,  though  in  some  ways  it  may  be  advan- 
tageous. R  V.  Ward,  4  A.  <fe  E..  884.  A  dam  is  an  obstruction  for  which  the  own«r  is 
indictable.  Renwick  v.  Morris,  7  Hill.  676;  but  though  a  vessel  sunk  bv  accident  may  be 
an  obstruction,  the  owner  is  not  indictable  for  his  failure  to  remove  it.  R.  v.  Watts.  3 
Esp.,  676.  8o,  a  vessel  aground  in  a  channel  where  she  ordinarily  can  safely  go.  may  be 
an  obstruction  to  navigation,  but  her  owner  is  not  liable  for  the  injury  caused  thereby  to 
another  vessel.  Cummins  ▼.  tipruance,  4  Harr.  (Del.).  316;  and  see  Reg.  v.  Betts.  16  Q-  B.^ 
1099, 1087;  Works  v.  Junction  R.  R  Co..  6  McLean.  426;  Rex  v.  Watts,  1  M.  <fe  M..  281. 
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all  respects  equivalent  to  an  indictment,  (o)  (9)  Where  there  is  a  hoase 
erectea,  or  an  inclosure  made,  upon  any  part  of  the  king's  demesnes,  or  of  an 
highway,  or  common  street,  or  public  water,  or  such  like  public  things,  it  ia 
properly  called  a  purpresture.  (p)  (10)  2.  All  those  kind  of  nuisances  {such  aa 
offensive  trades  and  manufactures),  which  when  injurious  to  a  private  man 
r*168l  ^^^  actionable,  are,  when  detrimental  to  the  public,  *puni8hable  by 
l-  ^  public  prosecution,  and  subject  to  fine  according  to  the  Quantity  of  the 
misdemeanor:  and  particularly  the  keeping  of  hogs  m  any  city  or  market 
town  is  indictable  as  a  public  nuisance,  (q)  (11)  3.  All  disorderlv  inns  or  cU&- 
houses,  bawdy-housesy  gaming-houses^  stage-ptays^  unlicensed  booths  and  stagea 
for  rope-dancerSy  mountebanks^  and  the  like,  are  public  nuisances,  and  may 
upon  indictment  be  suppressed  and  fined,  (r)  Inns,  in  particular,  being  in- 
tended for  the  lodging  and  receipt  of  travellers,  may  be  mdicted,  suppressed^ 
and  the  inn-keepers  fined,  if  they  refuse  to  entertain  a  traveller  without  a  very 
sufiicient  cause:  for  thus  to  frustrate  the  end  of  their  institution  is  held  to  be 
disorderly  behaviour,  (s)  Thus,  too,  the  hospitable  laws  of  Norwav  punish  in 
the  severest  degree  such  inn-keepers  as  refuse  to  furnish  accommodations  at  a 

(o)  Stat.  7  0«o.  m,  c  4t.  (p)  Co.  Lltt  S77,  from  the  Fronoh  pourprU,  an  enokwire. 

(^8alk.46a  (r)  1  Hawk.  P.  a  196,  »5.  u)/6id.8a6. 

(0)  By  the  highway  sct»  6  and  6  Wm.  lY,  c  50,  the  proceeding  b^  presentment  for  the 
non-repair  of  highways  is  abolished,  and  a  summary  mode  of  proceeding  before  magistrates 
substituted.    See  also  statutes  25  and  26  Vic,  c.  61. 

(10)  The  primary  object  of  ahighwav  is  the  passage  of  the  public;  whatever  interfere* 
with  it  unnecessarily  is  a  nuisance.  It  is  an  indictable  offense  to  keep  one  or  more  wagons 
constantly  in  a  narrow  street  loading  and  unloading  goods,  so  blocking  the  street  that  car- 
riages can  not  pass  on  that  side  at  all,  though-  there  is  room  on  the  other.  R  v.  Russell,  6 
East,  427.  So,  when  stage  coaches  waiting  for  passengers  are  accustomed  to  stand  in  a 
public  place  In  so  great  numbers  as  to  obstruct  the  passage.  R  v.  Cross.  8  Camp., 
224.  It  is  a  nuisance  for  a  timber  merchant  with  a  small  jtad  to  deposit  habitually  long 
timber  in  the  street  till  it  can  be  cut  small  enoueh  to  go  in  the  yard.  8  Camp.,  280.  So, 
building  a  wall  ten  feet  over  the  line  of  the  roacl  and  ten  rods  along  it:  State  v.  Knapp,  6 
Coun.,  415;  erecting  gates  across  a  highway,  though  the  public  can  pass  through  them: 
Henline  v.  People,  bl  ill.,  269;  building  a  wall  so  as  to  encroach  upon  the  limits  of  a  high- 
way, though  the  space  enclosed  can  not,  from  its  nature,  be  used  as  a  road.  Coul  v.  King, 
13  Met,  115;  erecting  a  fence  across  a  town  way  where  all  citizens  had  aright  to  pass. 
Com.  v.  Go  wen.  7  >U8S.,  878.  So,  the  steps  of  a  house  projectinginto  a  highway  may 
form  an  indictable  obstruction.  Com.  v.  Blaisdell,  107  Mass.,  284. .  where  the  refuse  from 
a  distillery  was  conveyed  in  pipes  to  casks  placed  In  wagons  standing  in  the  public  street 
in  front  of  the  distillery,  ana  the  customers'  wagons  came  In  great  numbers,  and  their 
drivers,  in  waiting  their  turns,  created  much  disturbance;  where  this  was  done  systematic- 
ally, the  distillers  were  held  guilty  of  nuisance.  Beople  v.  Cunningham,  1  Den.,  524.  It 
is  a  nuiaanoe  to  obstruct  the  streets  with  goods  at  auction  sales.  Com.  v.  Passmore,  1  S.  A 
R. ;  219;  or  at  constable's  sales  on  execution:  Com.  v.  Milliman,  18  S.  ft  R,  408;  or  by  col- 
lecting a  crowd  through  violent  or  indecent  language.  Barker  v.  Commonwealth,  19  Penn. 
St. .  412.  It  is  not  an  offense  for  one  to  fail  to  remove  from  the  line  of  a  road  an  obstruc- 
tion which  was  there  when  the  road  was  laid  out:  People  v.  Toung,  72  111.,  411;  nor  for 
one  to  obstruct  a  highway  impassable  from  natural  obstacles:  State  v.  Shinkle.  40  la.,  181; 
but  where  a  road,  as  laid  out,  is  impassable,  and  for  many  vears  another  line  has  been  used, 
the  ovmer  of  the  land  may  not  fence  off  the  road  commonly  travelled.  State  v.  McGee,  40 
la..  595. 

That  a  nuisance  is  not  legalized  bv  length  of  time,  see  Mills  v.  Hall.  9  Wend.,  815;  Com- 
monwealth V.  Upton,  6  Gray,  473;  I^eople  v.  Cunningham,  1  Denio,  524;  Douglass  v.  State, 
4  Wis..  887. 

(11)  Generally,  the  carrying  on  of  an  offensive  trade  or  manufacture  in  such  a  place  and 
manner  as  to  disturb  the  pulilic  is  a  nuisnncc.  Where  the  odors  from  a  factory  were  in- 
tensely disagreeable  to  the  neighborhood,  it  was  held  that  the  odors  need  not  be  unwhole- 
some to  make  the  factory  a  nuisance.  Pcakc,  91:  R  v.  Neil.  2  C.  &  P.,  485;  and  in  the 
latter  case  it  is  held  that  the  existence  of  oiher  factories  near  by,  which  diffuse  offensive 
odors,  is  no  defense;  and  see  U.  v.  Duvey.  5  Esp.,  217. 

As  to  nuisances  by  offensive  trades  and  manufactures,  see  **  The  Sanitary  Act  of  1866," 
29  and  80  Vic.  c.  90;  St.  Helen's  Smelting  Co.  v.  Tipping.  11  H.  L.  Cas..  642.  And  on 
the  same  subject  reference  may  also  be  had  to  Commonwealth  v.  Brown,  18  Met,  865; 
Smith  V.  Commonwealth,  6B.  Monr.,  21;  People  v.  Cunningham.  1  Denio,  624;  Moses  v. 
State.  58Ind.,  185. 
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JQBt  and  reasonable  price,  (t)  4.  B^  statnte  10  and  11  Wm.  m,  o.  17,  all  lot- 
terieg  are  declared  to  be  public  nuisances,  and  all  grants,  patents,  or  licenses 
for  the  same  to  be  contrary  to  law.  But,  as  state-lotteries  bave,  for  many 
years  past,  been  found  a  ready  mode  for  raising  tbe  supply,  an  act  was  made, 
19  Oeo.  Ill,  c.  21,  to  license  and  regulate  tbe  Keepers  of  such  lottery-offices. 
(12)  5.  Tbe  making  and  selling  oi  flre-works^  and  aquibSy  or  throwing  them 
about  in  any  street,  is,  on  account  of  the  danger  that  may  ensue  to  any  thatched 
or  timber  buildings,  declared  to  be  a  common  nuisance,  by  statute  9  and  10 
Wm.  Ill,  c.  7,  and  therefore  is  punishable  by  fine.  And  to  this  head  we  may 
refer  (though  not  declared  a  common  nuisance)  the  making,  keeping,  or  car- 
riage of  too  laree  a  quantity  of  gunpowder  at  one  time,  or  in  one  place  or 
vehicle;  which  is  prohibited  by  statute  12  Geo.  HI,  o.  61,  under  heavy  penal- 
ties and  forfeiture.  (13)  6.  ^vea-dropperSy  or  such  as  listen  under  walls  or 
windows  or  the  eaves  of  a  house  to  hearken  after  discourse,  and  thereupon  to 
frame  slanderous  and  mischievous  tales,  are  a  common  nuisance  and  present- 
able at  the  court-leet:  {u)  or  are  indictable  at  the  sessions,  and  punishable  by 
fine  and  finding  sureties  for  their  good  behaviour,  (v)  7.  Lastly,  a  common 
scold,  communis  rixatrix  (for  our  law-latin  confines  it  to  the  feminine  gender), 
is  a  public  nuisance  to  her  neighborhood.  For  which  offence  she  may  be  in- 
dicted: {to^  (14)  *and  if  convicted,  shall  (x)  be  sentenced  to  be  placed  r«^aAi 
in  a  certain  engine  of  correction  called  the  trebucket,  castigatory,  or  >-  •■ 
cucking  stool,  which  in  the  Saxon  language  is  said  to  signify  the  scolding 
stool;  though  now  it  is  frequently  corrupted  into  ducking  stool,  because  the 
residue  of  the  judgment  is,  that,  when  she  is  so  placed  dierein,  she  shall  be 
plunged  in  the  water  for  her  punishment,  (y) 

6.  Idleness  in  any  person  whatsoever  is  also  a  high  offence  against  the  pub- 
lic economy.  In  CJnina  it  is  a  maxim,  that  if  there  be  a  man  who  does  not 
work,  or  a  woman  that  is  idle,  in  the  empire,  somebody  must  suffer  cold  or 
hunger:  the  produce  of  the  lands  not  being  more  than  sufficient,  with  culture, 
to  maintain  the  inhabitants:  and  therefore,  though  the  idle  person  may  shift 
off  the  want  from  himself,  yet  it  must  in  the  end  fall  somewhere.  The  court 
also  of  Areopagus  at  Athens  punished  idleness,  and  exerted  a  right  of  examin- 
ing every  citizen  in  what  manner  he  spent  his  time;  the  intention  of  which 
was,  (z)  that  the  Athenians,  knowing  that  they  were  to  give  an  account  of 
their  occupations,  should  follow  only  such  as  were  laudable,  and  that  there 
might  be  no  room  left  for  such  as  lived  by  unlawful  arts.  The  civil  law  ex- 
pelled all  sturdy  vagrants  from  the  city:  {a)  and,  in  our  own  law,  all  idle  per- 
sons or  vagabonds,  whom  our  ancient  statutes  describe  to  be  "such  as  wake 
on  the  night  and  sleep  on  the.  day,  and  haunt  customable  taverns,  and  ale- 
houses, and  routs  about;  and  no  man  wot  from  whence  they  come  ne  whither 
they  go,"  or  such  as  are  more  particularly  described  by  statute  17  Qeo.  11,  c. 
5,  and  divided  into  three  classes,  idle  and  disorderly  persons,  rogues  and  vagd- 
bonds  and  incorrigible  rogues; — ^all  these  are  offenders  a&:ainst  the  good  order, 
and  blemishes  in  the  government,  of  any  kingdom.  They  are  therefore  all 
punished  by  the  statute  last  mentioned;  that  is  to  say,  idle  and  disor- 

(0  Stlernh.  d«/ure  Ai«on.  I.  S,  c.  9.  («)  KIteh.  of  conies,  90.  (v.)JMtf.     1  Hawk.  P.  a  IM. 

(V)'' Mod.  21.  (X)  1  Hawk.  P.  C.  108.  900.  (y)  8  Ingt.  919. 

(g)  Valer.  Majdm.  I.  9,  o.  9.  (a)  Ifov,  8Q»  c.  Sw 

(12)  Since  repealed.    And  statute  6  Geo.  IV,  c.  60,  entirely  abolishes  state  lotteries. 

At  an  early  aay  lotteries  were  sometimes  authorized  in  Uie  United  States  for  public  pur- 
poses. See  Clark  v.  WnAhington,  12  Wheat..  40.  But  now  in  nearly  every  state  lotteries 
are  prohibited  by  coDStitutional  provisions:  and  it  is  held  that,  under  its  police  power,  the 
state  may  annul  previous  grants  of  the  right  to  set  up  lotteries.  Stone  v.  Mississippi,  101 
V.  S.,  814. 

(18)  See  statute  28  and  24  Vic.  c.  189.  and  tbe  acts  amendatory  thereof.  See  also  Will- 
iams V.  East  India  Co.,  8  East,  192,  201;  People  v.  Sands,  1  Johns.,  78;  S.  C,  8  Am.  Dec, 
$96. 

(14)  James  v.  Commonwealth,  12  8.  &  H.,  220;  U.  8.  v.  Royall,  8  Cranch  C.  C,  CSO. 
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derly  persons  with  one  month's  imprisonment  in  the  house  of  correction; 
rogues  and  vagabonds  with  whipping  and  imprisonment  not  exceeding  six 
r*170l  ^"^^^^^''i  ^^^  incorrigible  rogues  with  the  like  discipline  and  confine- 
■-  -■  ment,  not  exceeding  two  years;  the  breach  and  escape  from  which 
confinement  in  one  of  an  inferior  olasSy  ranks  him  among  incorrigible  rogues; 
and  in  a  rogue  (before  incorrigible)  makes  him  a  felon  and  liable  to  be  trans- 


more  than  two  nights,  was  answerable  to  the  public  for  any  offence  that  such 
his  inmate  might  commit,  (b)  (15) 

7.  Under  the  head  of  public  economy  may  also  be  properly  ranked  all  sump- 
tuary laws  a^inst  luxury^  and  extravagant  expenses  in  dress,  diet,  and  the 
like;  concerning  the  general  utility  of  which  to  a  state,  there  is  much  oontro- 
versy  among  the  political  writers.  Baron  Montesquieu  lays  it  down,  (c)  that 
luxury  is  necessary  in  monarchies,  as  in  France;  but  ruinous  to  democracies^ 
as  in  Holland.  With  regard  therefore  to  England,  whose  government  is  com- 
pounded of  both  species,  it  may  still  be  a  dubious  question  how  far  private 
luxury  is  a  public  evil;  and  as  such  cognizable  by  public  laws.  And  indeed 
our  legislators  have  several  times  changed  their  sentiments  as  to  this  point; 
for  formerly  there  were  a  multitude  of  penal  laws  existin^to  restrain  excess 
in  apparel;  {d)  chiefly  made  in  the  reigns  of  Edward  the  Third,  Edward  the 
Fourth  and  Henry  the  Eighth,  against  piked  shoes,  short  doublets,  and  long 
coats;  all  of  which  were  repealed  by  statute  1  Jaa  I,  c.  25.  But,  as  to  excess 
in  diet  there  still  remains  one  ancient  statute  unrepealed,  10  Edward  HI,  st. 
8,  which  ordains,  that  no  man  shall  be  served  at  dinner  or  supper,  with  more 
than  two  courses;  except  upon  some  great  holidays  there  specified,  in  which 
he  may  be  served  with  three. 

8.  Next  to  that  of  luxury  naturally  follows  the  offence  of  gaminffj  which  is 
r  miitii  generally  introduced  to  supply  or  retrieve  *the  expenses  occasioned  by 
^  -'  the  former:  it  being  a  kind  of  tacit  confession,  tnat  the  company  en- 
gaged therein  do,  in  general,  exceed  the  bounds  of  their  respective  fortunes; 
and  therefore  they  cast  lots  to  determine  upon  whom  the  ruin  shall  at  present 
fall,  that  the  rest  may  be  saved  a  little  longer.  But,  taken  in  any  light,  it  is 
an  offence  of  the  most  alarming  nature;  tending  by  necessary  consequence  to 
promote  public  idleness,  theft  and  debauchery  among  those  of  a  lower  class; 
and,  among  persons  of  a  superior  rank,  it  hatn  frequently  been  attended  with 
the  sudden  ruin  and  desolation  of  ancient  and  opulent  families,  an  abandoned 
prostitution  of  every  principle  of  honor  and  virtue,  and  too  often  hath  ended 
in  self-murder.  (16)  To  restrain  this  pernicious  vice  among  the  inferior  sort 
of  people,  the  statute  83  Hen.  YHI,  a  9  was  made;  which  prohibits  to  all  but 

Sentlemen  the  games  of  tennis,  tables,  cards,  dice,  bowls  and  other  unlawful 
iversions  there  specified,  (e)  unless  in  the  time  of  Christmas,  under  pecuniary 
pains  and  imprisonment.  And  the  same  law,  and  also  the  statute  80  (reo.  if, 
o.  24,  inflict  pecuniary  penalties,  as  well  upon  the  master  of  any  public  house 
wherein  servants  are  permitted  to  game,  as  upon  the  servants  themselves,  who 
are  found  to  be  gaming  there.  But  this  is  not  the  principal  ground  of  modern 
complaint;  it  is  the  gaming  in  high  life  that  demands  the  attention  of  the 
magistrate;  a  passion  to  which  every  valuable  consideration  is  made  a  sacri- 
fice, and  which  we  seem  to  have  inherited  from  our  ancestors  the  ancient  Oer- 

(6)  LL.  Edw.  c.  S7.    Braeton,  Z.  S,  tr.  8.  e.  10,  S  S^  (e)  Sp.  L.  b.  7.  cc.  S  and  4.  (d)  8  Inst  IW. 

(«)  Log«ttliiff  In  the  fleldi,  ilide  thrift  or  ihove  groat,  doyiah  cajles,  half-bowl  and  coyting. 

CIS)  These  offenses  are  now  punishable  under  statute  5  Geo.  IT,  c.  88,  amended  by  1  and 
SVlc,  c.  88. 

(16)  Playing  at  cards,  dice,  etc.,  for  recreation  was  not  an  offense  at  common  law,  but 
cheating  at  play  by  means  of  false  dice,  etc.,  was  indictable.    Bac.  Abr.  Gaming,  A,  and 
cited. 
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mans;  whom  Tacitus  (/*)  describes  to  have  been  bewitched  with  a  spirit  of  play 
to  a  most  exorbitant  decree.  **  They  addict  themselves,"  says  he,  **  to  dice 
{which  is  wonderful)  when  sober,  and  as  a  serious  employment :  with  such  a 
inad  desire  of  winning  or  losing,  that  when  stript  of  everything  else,  they  will 
-stake  at  last  their  liberty  and  their  very  selves.  The  loser  goes  into  a  volun- 
tary slavery,  and  though  younger  and  stronger  than  his  antagonist^  suffers  him- 
self to  be  bound  and  sold.  And  this  perseverance  in  so  bad  a  cause  they  call 
the  point  of  honor:  *ea  est  in  reparva  pervicacia^  ipsi  fidem  vocaruy  r  mi^tqi 
One  would  almost  be  tempted  to  think  Tacitus  was  describing  a  modem  *■  ^ 
Englishman.  When  men  are  thus  intoxicated  with  so  frantic  a  spirit,  laws 
will  be  of  little  avail;  because  the  same  fabe  sense  of  honor  that  prompts  a 
man  to  sacrifice  himself,  will  deter  him  from  appealing  to  the  magistrate.  Yet 
it  is  proper  that  laws  should  be,  and  be  known  publicly,  that  gentlemen  may 
•consider  what  penalties  thev  wilfully  incur,  and  what  a  confidence  they  repose 
in  sharpers;  who,  if  suocessial  in  play,  are  certain  to  be  paid  with  honour,  or 
if  unsuccessful,  have  it  in  their  power  to  be  still  greater  gainers  by  informing. 
For  by  statute  16  Car.  11.  c.  7,  if  any  person  by  playing  or  betting  shall  lose 
more  than  100^.  at  one  time,  he  shall  not  be  compellable  to  pay  the  same,  and 
the  winner  shall  forfeit  treble  the  value,  one  moiety  to  the  King,  the  other  to 
the  informer.  The  statute  9  Ann,  c.  14,  enacts,  that  all  bonds  and  other  secu* 
rities,  given  for  money  won  at  play,  or  money  lent  at  the  time  to  play  withal, 
shall  be  utterly  void;  that  all  mortgages  and  incumbrances  of  lands,  made 
upon  the  same  consideration,  shall  be  and  enure  to  the  use  of  the  heir  of  the 
mortgagor;  that  if  any  person  at  anv  time  or  sitting  lose  10/.  at  play,  he  may 
sue  the  winner,  and  recover  it  back  by  action  of  debt  at  law;  and  in  case  the 
loser  does  not,  any  other  person  may  sue  the  winner  for  treble  the  sum  so 
lost;  (17)  and  the  plaintiff  may  by  bill  in  equity  examine  the  defendant  him- 
self upon  oath;  and  that  in  any  of  these  suits  no  privilege  of  parliament  shall 
be  allowed.  The  statute  further  enacts,  that  if  any  person  by  cheating  at  play 
«hall  win  any  money  or  valuable  thing,  or  shall  at  any  one  time  or  sitting  win 
more  than  10/.,  he  may  be  indicted  thereupon,  and  shall  forfeit  five  times  the 
value  to  any  person  who  will  sue  for  it;  and  (in  case  of  cheating)  shall  be 
deemed  infamous,  and  suffer  such  corporal  punishment  as  in  case  of  wilful 
perjury.  By  several  statutes  of  the  reign  of  King  George  11,  (g)  all  private 
lotteries  by  tickets,  cards  or  dice  (and  particularly  the  games  of  faro,  basset,  ace 
of  hearts,  hazard,  passage,  roily  poUy,  and  all  other  games  with  dice  except 
backgammon)  are  prohibited  under  a  penalty  of  200L  for  him  that  shall  erect 
such  lotteries,  and  50/  a  time  for  the  players.  Public  ^lotteries,  unless  r«|/^Q-i 
by  authority  of  parliament,  and  all  manner  of  ingenious  devices,  under  *■  1 
the  denomination  of  sales  or  otherwise,  which  in  the  end  are  equivalent  to  lot- 
teries, Vere  before  prohibited  by  a  great  variety  of  statutes  (h)  under  heavy 
pecuniary  penalties.  But  particular  descriptions  will  ever  be  lame  and  defi- 
cient, unless  all  games  of  mere  chance  are  at  once  prohibited:  the  inventions 
-of  sharpers  being  swifter  than  the  punishment  of  the  law,  which  only  hunts 
them  from  one  device  to  another.  The  statute  13  Geo.  II,  o.  19,  to  prevent 
the  multiplicity  of  horse  races,  another  fund  of  gaming,  directs  that  no  plates 
or  matches  under  50/.  value  shall  be  run,  upon  penalty  of  200/.  to  be  paid  by 
the  owner  of  each  horse  running,  and  100/.  by  such  as  advertise  the  plate.  By 
statute  18  Geo.  II,  c.  34,  the  statute  9  Ann.  is  farther  enforced,  and  some  de- 
ficiencies supplied;  the  forfeitures  of  that  act  may  now  be  recovered  in  a  court 
•of  equity;  and  moreover,  if  any  man  be  convicted  upon  information  orindict- 


( /)  De  Mor.  Oerm.  c.  94.  (g)  IS  Oeo.  n,  o.  S8.    18  Geo.  U.  c  19.    18  Oea  II,  e.  84. 

(M  10  and  11  Wm  m,  c  17.    9AniLa«,SS6i     10  Ann.  o.  96,  S  109.     8  060.1,0.9,(186.87. 
19.H4,8.    6aeo.II,c.8B,H»t«0. 


9  Oeo.  I,  a 


(17)  The  penalties  for  winning  or  losing  to  a  certain  amount  are  repealed  hy  8  and  9  Vic.» 
45. 109.  which  makes  new  provisioas.  See  also  14  and  15  Vic,  c.  100;  16  and  17  Vic,  c 
119;  17  and  18  Vic,  c  88;  and  22  and  23  Vic,  c  17. 
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ment  of  winning  or  losing  at  play,  or  by  betting  at  any  one  time  10/.  or  20/.,  within 
twenty-fonr  h^nrs,  he  shall  oe  fined  five  times  the  sum  for  the  benefit  of  the 
poor  of  the  parish.  Thus  careful  has  the  legislature  been  to  prevent  this  de- 
structive vice;  which  may  show  that  our  laws  against  gamine  are  not  so  defi- 
cient, as  ourselves  an(>  our  magistrates  in  putting  those  laws  m  execution.  (18) 

9.  Lastly,  there  is  another  offence,  constituted  by  a  variety  of  acts  of  parlia- 
ment, which  are  so  numerous  and  so  confused,  and  the  crime  itself  of  so  ques- 
tionable a  nature,  that  I  shall  not  detain  the  reader  with  many  observations 
thereupon.  And  yet  it  is  an  offence  which  the  sportsmen  of  England  seem  to 
think  of  the  highest  importance;  and  a  matter,  perhaps  the  only  one,  of  gen- 
eral and  national  concern:  associations  having  been  formed  all  over  the  king- 
dom to  prevent  its  destructive  progress.  I  mean  the  offence  of  destroying 
such  beasts  and  fowls  as  are  ranked  under  the  denomination  of  gixmt;  which, 
we  may  remember,  was  formerly  observed  (t)  (upon  the  old  principles  of  the 
r*174l  ^^^^^^  l&w)»  *to  be  a  trespass  and  offence  m  all  persons  alike  who  have 
*-  -■  not  authority  from  the  crown  to  kill  game  (which  is  royal  propertv), 
by  the  grant  of  either  a  free  warren,  or  at  least  a  manor  of  their  own.  avX 
the  laws,  called  the  game  laws,  have  also  inflicted  additional  punishments 
(chiefly  pecuniary)  on  persons  guilty  of  this  general  offence,  unless  they  be 
people  of  such  rank  or  fortune  as  is  thereiji  particularly  specified.  All  per- 
sons, therefore,  of  what  property  or  distinction  soever,  that  kill  ^me  out  of 
their  own  territories,  or  even  upon  their  own  estates,  without  the  king's  license, 
expressed  by  the  grant  of  a  franchise,  are  guilty  of  the  first  original  offence, 
of  encroaching  on  the  royal  prerogative.  And  those  indigent  persons  who  do 
so,  without  having  such  rank  or  fortune  as  is  generally  called  a  qualification, 
are  guilty  not  only  of  the  original  offence,  but  of  the  aggravations  also,  created 
by  ^e  statutes  for  preserving  the  game:  which  aggravations  are  so  severely 
punished,  and  those  punishments  so  implacably  inflicted,  that  the  offence  against 
the  king  is  seldom  thought  of,  provided  the  miserable  delinquent  can  maKe  his 
peace  with  the  lord  of  the  manor.  This  offence,  thus  aggravated,  I  have 
ranked  under  the  present  head,  because  the  onl  v  rational  footing  upon  which 
we  can  .consider  it  as  a  crime,  is  that  in  low  and  indigent  persons  it  promotes 
idleness^  and  takes  them  away  from  their  proper  employments  and  callings; 
which  is  an  offence  against  the  public  police  and  economy  of  the  common- 
wealth. 

The  statutes  for  preserving  the  game  are  many  and  various,  and  not  a  little 
obscure  and  intricate;  it  being  remarked,  (y)  that  in  one  statute  only,  5  Ann. 
c.  14,  there  is  false  grammar  in  no  fewer  than  six  places,  bes^ides  other  mis- 
takes: the  occasion  of  which,  or  what  denomination  of  persons  were  probably 
the  penners  of  these  statutes,  I  shall  not  at  present  inquire.  It  is  in  general 
sufficient  to  observe,  that  the  grualificcUions  for  killing  game,  as  they  are  usually 
called,  or  more  properly  the  exemptions  from  the  penalties  inflicted  by  the 
r*l75l  B^^^^^®  ^^^>  ^^®»  I*  ^^^  having  a  freehold  estate  of  100/.  *per  annum: 
*-  ^  there  being  fifty  times  the  property  required  to  enable  a  man  to  kill  a 
partridge,  as  to  vote  for  a  knight  of  the  shire:  2.  A  leasehold  for  ninety-nine 

(0  See  book  n,  pace  417,  ftc  U)  Bum's  Justice,  Game,  S  ^ 

-------  

(18)  The  enactment  of  18  Geo.  II,  c.  10,  referred  to  io  the  text,  was  n^pealed  by  8  and  4 
Vic,  c.  6.  and  the  penalties  unier  statute  9  Anne  wore  repealed  by  8  and  9  Vic,  c  109,  s. 
IS.  Section  18  of  the  same  statute  made  all  wagers  and  wagering  contracts  null  and  void, 
and  prohibited  suit  to  recover  the  stakes.  That  wagers  in  general  were  legal  at  the  com- 
mon law,  see  Good  v.  Elliot,  8  T.  R,  693;  Bland  ▼.  CoUett,  4  Campb.,  37;  Marryat  v.  Brod- 
•nck,  2  M.  &  W.,  869.  But  if  the  subject  matter  of  the  wager  is  such  as  to  make  it  incon- 
"distent  with  public  policy,  either  party  may  demand  his  stakes,  and  recover  from  the  stake* 
>iolder  if  he  refuse  to  pay  back,  even  though  the  wager  is  determined  (Cotton  v.  Thurland, 
«  T.  R,  405;  Lacaussade  ▼.  White,  7  T.  It,  535),  unless  the  stakeholder  has  actually  paid 
U  over  to  the  winner  before  notice  not  to  do  so.  Uowson  ▼.  Hancock,  8  T.  R,  575;  Perk- 
ins ▼.  Baton,  8  K.  H.,  152;  Liringston  ▼.  Wootan,  1  N.  &  McC,  178.  In  the  United  States 
wagers  are  generally  made  illegal  by  statute. 
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years  of  150/.  per  annum:  3.  Being  the  son  and  heir-apparont  of  an  esquire 
(a  yery  loose  and  vague  description),  or  person  of  superior  degree:  4.  Being 
the  owner  or  keeper  of  a  forest,  park,  chase  or  warren.  For  unqualified  per« 
sons  transgressing  these  laws,  by  killing  game,  keeping  endues  for  that  pur- 
pose, or  even  having  game  in  their  custody,  or  for  persons  (however  qualified) 
that  kill  game  or  have  it  in  possession,  at  unseasonable  times  of  the  year,  or 
unseasonable  hours  of  the  day  or  night,  on  Sundays  or  on  Christmas  day, 
there  are  various  penalties  assigned,  corporal  and  pecuniary,  by  different  stat- 
utes; {k)  on  any  of  which,  but  only  on  one  at  a  time,  the  justices  may  convict 
in  a  summary  way,  or  (in  most  of  them)  prosecutions  may  be  carried  on  at  the 
assizes.  And,  lastly,  by  statute  28  Geo.  U,  c.  12,  no  persons,  however  qualified 
to  kiUy  may  make  merchandise  of  this  valuable  privilege,  by  selling  or  exposing 
to  sale  any  game,  on  pain  of  like  forfeiture  as  if  he  had  no  qualmcation.  (19) 


CHAPTER  XIV. 

OF  HOMICIDE. 


Ik  the  ten  preceding  chapters  we  have  considered,  first,  such  crimes  and 
misdemieanors  as  are  more  immediately  injurious  to  God,  and  his  holy  reli- 
gion; secondly,  such  as  violate  or  transgress  the  law  of  nations;  thirdly,  such 
as  more  especially  affect  the  king,  the  father  and  representative  of  his  people; 
fourthly,  such  as  more  directly  infringe  the  rights  of  the  public  or  common- 
wealth, taken  in  its  collective  capacity ;  and  are  now,  lastly,  to  take  into  con- 
sideration those  which  in  a  more  peculiar  manner  affect  and  injure  individtuxla 
or  private  subjects. 

Were  these  injuries  indeed  confined  to  individuals  only,  and  did  they  affect 
none  but  their  immediate  objects,  they  would  fall  absolutely  under  the  notion 
of  private  wrongs;  for  which  a  satisfaction  would  be  due  onlv  to  the  party 
injured;  the  manner  of  obtaining  which  was  the  subject  of  our  inquiries  in  the 
preceding  book.  But  the  wrongs,  which  we  are  now  to  treat  of,  are  of  a 
much  more  extensive  consequence:  1.  Because  it  is  impossible  they  can  be 
committed  without  a  violation  of  the  laws  of  nature;  of  the  moral  as  well  as 
political  rules  of  right:  2.  Because  they  include  in  them  almost  always  a 
breach  of  the  public  peace:  3.  Because  by  their  example  and  evil  tendency 
they  threaten  and  endanger  the  subversion  of  all  civil  society.  Upon  these 
accounts  it  is,  *that,  besides  the  private  satisfaction  due  and  given  m  rm-tfrtri 
many  cases  to  the  individual,  by  action  for  the  private  wrong,  the  ■-  -■ 
government  also  calls  upon  the  offender  to  submit  to  public  punishment  for 
the  public  crime.  And  the  prosecution  of  these  offences  is  always  at  the  suit 
and  in  the  name  of  the  king,  in  whom,  by  the  texture  of  our  constitution,  the 
Jt48  gladiiy  or  executorv  power  of  the  law,  entirely  resides.  Thus,  too,  in  the  old 
Gothic  constitution,  there  was  a  three-fold  punishment  inflicted  on  all  delin- 
quents; first,  for  the  private  wrong  to  the  party  injured;  secondly,  for  the 
offence  against  the  kmg  by  disobedience  to  the  laws;  and,  thirdly,  for  the 

(fe>  Burn'g  Jnatloe,  tit.  Oame. 

(10)  The  changes  made  in  the  game  laws  by  which  the  property  qualifications  are  dis- 
pensed with,  and  the  buying  and  selling  of  game  are  legalized  under  certain  restrictions, 
are  elsewhere  referred  to.  See  statute  1  and  2  Wm.  IV,  c.  32.  and  2  and  8  Via,  c.  85.  And 
as  to  taking  game  by  night  statute  9  Geo.  IV,  c.  69;  7  and  8  Vic,  c.  29,  and  24  and  25 
Yic.  c.  96.  8.  17.  In  this  connection,  the  offense  of  buying  and  selling  offices  may  properly 
be  mentioned.  The  statutes  concerning  it  are  5  and  6  £dw.  VI,  c.  16,  and  49  ueo.  Ill,  c. 
106,  which  make  it  a  misdemeanor. 
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crime  against  the  public  by  their  evil  example,  (o^  Of  which  we  may  trace 
the  groundwork,  in  what  Tacitus  tells  us  of  his  (iermans;  (6)  that  whenever 
offenders  were  fined,  '^pars  mulcUB  regi^  vel  eivitati,  pars  ipsi^  qui  vindieatur 
vel  propingnis  ^ub^  exsolvitur.^* 

These  crimes  and  misdemeanors  against  private  subjects  are  principally  of 
three  kinds;  against  their  joer^on^,  their  ^odito^ton^,  ana  their properfy. 

Of  crimes  injurious  to  the  persons  of  private  subjects,  the  most  principal  and 
important  is  the  offence  of  taking  away  that  life  which  is  the  immediate  gift 
of  the  great  Creator;  and  of  which  therefore  no  man  can  be  entitled  to  de* 
prive  himself  or  another,  but  in  some  manner  either  expressly  commanded  in, 
or  evidently  deducible  from  those  laws  which  the  Creator  has  given  us;  the 
divine  laws,  I  mean,  of  either  nature  or  revelation.  The  subject  therefore  of 
the  present  chapter,  will  be  the  offence  of  homicide^  or  destroying  the  life  of 
man,  in  its  several  stages  of  guilt,  arising  from  the  particular  circumstances 
of  mitigation  or  aggravation  which  attend  it. 

Now  homicide,  or  the  killing  of  any  human  creature,  is  of  three  kinds;  JuS" 
t\/iable^  sxcusable^  and  felonious.  The  first  has  no  share  of  guilt  at  all;  the 
r*178l  ^®^^^^  ^^^7  little;  but  the  *third  is  the  highest  crime  against  the  law 
■-        -I   of  nature  tnat  man  is  capable  of  committing. 

L  Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  some  unavoidable  necessity^  without  any  will,  inten- 
tion, or  desire,  and  without  any  inadvertence  or  negligence  in  the  party  kill- 
ing, and  therefore  without  any  shadow  of  blame.  Ab,  for  instance,  by  virtue 
of  such  an  office  as  obliges  one,  in  the  execution  of  public  justice,  to  put  a 
malefactor  to  death,  who  nath  forfeited  his  life  by  the  laws  and  verdict  of  his 
country.  This  is  an  act  of  necessity,  and  even 'of  civil  duty;  and  therefore 
not  only  justifiable,  but  commendable,  where  the  law  requires  it.  But  the  law 
must  require  it,  otherwise  it  is  not  justifiable:  therefore,  wantonlv  to  Idll  the 
greatest  of  malefactors,  a  felon  or  a  traitor,  attainted  or  outlawed,  deliberately, 
nncompelled,  and  extra-judioially,  is  murder,  (e)  For,  as  Bracton  (d)  very 
justly  observes,  **istud  homicidium^  siJUex  livore^  vel  delectcUione  ^ffiindenai 
humanum  sanguinem^  Ueet  Juste  occidcOur  iste,  tamen  occisor  peccat  mortaliter^ 
propter  intentionem  eorruptam!*  And  farther,  if  judgment  of  death  be  given 
by  a  judge  not  authorized  by  lawful  commission,  and  execution  is  done  accord- 
ingly, the  judge  is  guilty  of  murder,  (e)  And  upon  this  account,  Sir  Matthew 
Hale  himself,  though  he  accepted  the  place  of  a  judge  of  the  common  pleas 
under  Cromwell's  government  ^sinoe  it  is  necessary  to  decide  the  disputes  of 
civil  property  in  the  worst  of  times),  yet  declined  to  sit  on  the  crown  side  at 
the  assizes,  and  try  prisoners;  having  very  strong  objections  to  the  legality 
of  the  usurper's  commission;  (^)  a  distinction  perhaps  rather  too  refined; 
since  the  punishment  of  crimes  is  at  least  as  necessary  to  society,  as  maintain- 
ing the  boundaries  of  property.  Also,  such  judgment,  when  legal,  most  be 
executed  by  the  proper  oflicer,  or  his  appointed  deputy;  for  no  one  else  is  rs- 
quired  by  law  to  do  it,  which  requisition  it  is  that  justifies  the  homicide.  If 
r*l79l  ^^^^^^^  *person  doth  it  of  his  own  head,  it  is  held  to  be  murder:  M 
*-  '  i  even  though  it  be  the  judge  himself.  (A)  It  must  farther  be  executed 
servato  juris  ordine;  it  must  pursue  the  sentence  of  the  court.  If  an  officer 
beheads  one  who  is  adjudged  to  be  hanged,  or  vice  versOy  it  is  murder:  (t)  for 
he  is  merely  ministerial,  and  tlierefore  onlv  justified  when  he  acts  under  the 
authority  and  compulsion  of  the  law:  but  if  a  sheriff  changes  one  kind  of  death 
for  anotner,  he  then  acts  by  his  own  authority,  which  extends  not  to  the  com- 
mission of  homicide;  and  besides,  this  license  might  occasion  a  very  gross 
abuse  of  his  power.  The  king,  indeed,  may  remit  part  of  a  sentence;  as  in 
the  case  of  treason,  all  but  the  beheading;  but  this  is  no  change,  no  introduo- 

(a)8ti0nihoolcl.La&  (6)  D« aior.  0«m  «b  UL  (e)  1  HaL  P.  a  487.  (d|/W.tS^ 

(•)  1  Hawk.  P.  a  fOi    1  HaL  P.  OL  W, 

^)Banietl]ihisltfe.  (a)  1  HaL  P.  a  SOL    1  Hawk.  P.  a  70.  (M  I>*lt  Joflti  flb  IBOl 

|11iwli,USl.    SlnstSS.    IHaLP.aSOL 
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tion  of  a  new  punishment;  and  in  the  case  of  felony,  where  the  judgment  is  to 
be  hanged^  the  king  (it  hath  been  said)  cannot  legally  order  even  a  peer  to  be 
beheaded*  (k)  But  this  doctrine  will  be  more  fully  considered  in  a  subsequent 
chapter. 

Again,  in  some  cases  homicide  is  justifiable,  rather  by  the  permission^  than 
by  the  absolute  command,  of  the  law,  either  for  the  adoancement^  of  public 
justice^  which  without  such  indemnification  would  never  be  carried  on  with 
proper  vigour;  or,  in  such  instances  where  it  is  committed  for  ih^ pr^ention 
of  some  atrocious  crime,  which  cannot  otherwise  be  avoided. 

2.  Homicides  committed  for  the  advancement  of  public  justice^  are;  1. 
Where  an  officer,  in  the  execution  of  his  office,  either  m  a  civil  or  criminal 
case,  kills  a  person  that  assaults  and  resists  him.  (J)  2.  If  an  officer,  or  any 
private  person,  attempts  to  take  a  man  charged  with  felony,  and  is  resisted; 
and,  in  the  endeavour  to  take  him,  kills  him.  (m)  This  is  similar  to  the  old 
Gothic  constitutions,  which  (Stiernhook  informs  us)  {n)  *^furem,  si  aliter  cap?, 
nan  posset^  oceidere  *permittunt."  8.  In  case  of  a  not,  or  rebellious  r«|Q/)i 
assembly,  the  officers  endeavouring  to  disperse  the  mob  are  justi-  ■-  -I 
fiable  in  killing  them,  both  at  common  law,  (o)  and  by  the  riot  act,  1  Geo.  I, 
c.  6.  4.  Where  the  prisoners  in  a  gaol,  or  going  to  a  gaol,  assault  the  gaoler 
or  officer,  and  he  in  his  defence  kills  any  of  them,  it  is  justifiable  for  the  sake 
of  preventing  an  escape.  (/>)  5.  If  trespassers  in  forests,  parks,  chases,  or 
warrens,  will  not  surrender  themselves  to  the  keepers,  they  may  be  slain;  by 
virtue  of  the  statute  21  Edw.  I,  st.  2,  de  malefactoribus  inparcis^  and  8  and  4 
W.  and  M.  c.  10.  (1)  But  in  all  these  cases,  there  must  be  an  apparent  neces- 
sity on  the  officer's  side,  viz.:  that  the  partv  could  not  be  arrested  or  appre- 
hended, the  riot  could  not  be  suppressed,  the  prisoners  could  not  be  kept  ir 
hold,  the  deer-stealers  could  not  out  escape,  unless  such  homicide  were  com- 
mitted: otherwise,  without  such  absolute  necessity,  it  is  not  justifiable.  (2) 

(it)  8  Inst.  6S,  sis.      Cfc)  8  Init.  0%  21S.       (I)  1  HaL  P.  0.  494.    1  Hawk.  P.  a  H.       (m)  1  Hal.  P.  a  4M. 
(n)d«itir«Oo«h.l.lo.&.  (o)  1  HaL  P.  a  4S&.    1  Hawk.  P.  C.  161.  (p;  1  Hal.  P.  a  496. 

(1)  These  statutes  are  since  repealed. 

(2)  "  In  all  cases,  whether  civil  or  criminal,  when  persons  having  authority  to  arrest  oi 
imprison,  and  using  the  proper  means  for  that  purpose,  are  resisted  in  so  doing,  they  may 
repel  force  with  force,  and  need  not  give  back;  and  if  the  party  making  resistance  is  un- 
avoidably killed  in  the  struggle,  this  homicide  is  Justifiable."  1  Russell  on  Crimes,  p.  646. 
"But,  generally,  when  one  refuses  to  submit  to  arrest  after  he  has  been  touched  by  the 
officer,  or  endeavors  to  break  away  after  the  arrest  is  effected,  he  may  be  lawfully  killed, 
provided  this  extreme  measure  is  necessary.  And,  in  cases  of  felony,  the  killing  is  justifl 
able  before  an  actual  arrest  is  made,  if  in  no  other  way  the  escaping  felon  can  be  taken."  1* 
Bishop  Cr,  L.,  4th  ed.,  §  6(M).  See  also  1  Bish.  Gr.  Pro.,  §  155.  et  »eq.  **  If  a  person  having 
actually  committed  a  felony,  will  not  suffer  himself  to  be  arrested,  but  stands  on  his  own 
defense,  or  fly  so  that  he  cannot  possibly  be  apprehended  aiive  by  those  who  pursue  him, 
whether  private  persons  or  public  officers,  with  or  without  a  warrant  from  a  magistrate,  he 
may  be  lawfully  slain  by  them.*'  1  Hawk.  P.  C,  c.  28,  §  11.  Ir'  a  felon  flies,  and  refusing 
to  stop,  is  killed  by  his  pursuers,  the  homicide  is  Justifiable:  Fost.  271;  but  in  cases  of 
misdemeanor  or  breaches  of  the  peace,  if  the  criminal  flies  and  will  not  stop,  killing  him  is 
not  Justifiable.  Still,  in  such  cases,  if  he  is  caught  and  resists  the  officer  and  will  not  suffer 
arrest,  the  latter  may  kill  him,  if  necessary.  East  P.  C,  ch.  6,  §  70.  If  a  person  resisting 
arrest  is  killed,  the  homicide  is  Justifiable.  State  ▼.  Anderson,  1  Hill  (S.  C).  327;  Clemenu 
▼.  State,  50  Ala.,  117  ;  Reg.  ▼.  Dadson,  1  Eng.  L  &  Eq.,  566;  14  Jur.,  1051.  To  Justify 
the  killing,  a  felony  must  nave  been  committed,  the  person  killed  must  have  notice  of  the 
intention  to  arrest,  and  must  have  refused  to  submit    State  ▼.  Roane.  2  Dev.,  28. 

If  prisoners  attempt  to  break  jail  and  escape,  and,  in  preventing  it,  the  jailer  kill  one,  the 
homicide  is  Justifiable:  1  Hawk.  P.  C,  c.  28,  §8;  but  it  must  appear  to  the  lailer  that  the 
escape  can  m  no  oUier  way  be  prevented.  East  P.  C,  ch.  6,  g  01.  Under  the  Texas  stat- 
ute, an  officer  is  notjustifled  in  killing  a  convict  escaped  from  the  penitentiary,  in  trying 
to  recapture  him.  Wright  v.  State,  44  Tex.,  646.  Query,  whether,  apart  from  such  stat^ 
ute,  the  killinff  would  not  in  such  case  be  Justifiable  under  the  authority  of  Hawkins  and 
Foster  citcMl  above,  if  idl  offenses  punished  by  imprisonment  in  the  state  prison  are  felonies. 

The  killinff  of  those  engaged  in  rioting  or  breaches  of  the  peace  is  Justifiable,  if  they 
refuse  to  deust  on  demand;  this  even  by  private  persons,  if  in  no  other  way  the  riot  can 
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6.  If  the  champions  in  a  trial  by  battel  killed  either  of  them  the  other,  such 
homicide  was  justifiable,  and  was  imputed  to  the  just  judgment  of  Gk>d,  who 
was  thereby  presumed  to  have  decided  in  favour  of  the  truth,  (q)  (3) 

In  the  next  place,  such  homicide  as  is  committed  for  the  prevention  of  any 
forcible  and  atrocious  crimen  is  justifiable  by  the  law  of  nature;  (r)  and  also 
by  the  law  of  England,  as  it  stood  so  early  as  the  time  of  Bracton,  (•)  and  as 
it  is  since  declared  in  statute  24  Hen.  Ylll,  c.  6.  (4)  If  any  person  attempts 
a  robbery  or  murder  of  another,  or  attempts  to  break  open  a  house  in  the 
night-time  (which  extends  also  to  an  attempt  to  bum  it),  (t)  and  shall  be  killed 
in  such  attempt,  the  slayer  shall  be  acquitted  and  discharged.  This  reaches 
not  to  any  crime  unaccompanied  with  lorce,  as  picking  of  pockets;  or  to  the 
breaking  open  of  any  house  in  the  day-time^  unless  it  carries  with  it  an  attempt 
of  robbery  also.  So  the  Jewish  law,  which  punished  no  theft  with  death, 
makes  homicide  only  instifiable  in  case  of  noetumcU  house-breaking;  if  a  thief 
1*1 8 11  found  breaking  up,  and  he  be  *' smitten  that  he  *die,  there  shall  no 
■-  -■  blood  be  shed  for  him:  but  if  the  sun  be  risen  upon  him,  there  shall 
blood  be  shed  for  him;  for  he  should  make  full  restitution."  (u)  At  Athens, 
if  any  theft  was  committed  by  nisht,  it  was  lawful  to  kill  the  criminal,  if 
taken  in  the  fact:  (to)  and  by  the  Koman  law  of  the  twelve  tables,  a  thief 
might  be  slain  by  night  with  impunity:  or  even  by  day,  if  he  armed  himself 
with  any  dangerous  weapon:  {x)  which  amounts  very  nearly  to  the  same  as  is 
permitted  by  our  own  constitutions. 

The  Roman  law  also  justifies  homicide,  when  oomuiitted  in  defence  of  the 
chastity  either  of  one's  self  or  relations:  (y)  and  so  also,  according  to  Selden, 
(z)  stood  the  law  in  the  Jewish  republic.  The  English  law  likewise  justifies  a 
woman  killing  one  who  attempts  to  ravish  her:  (a)  and  so,  too,  the  husband 
or  father  may  justify  killing  a  man  who  attempts  a  rape  upon  his  wife  or 
daughter:  but  not  if  he  takes  them  in  adulterv  by  consent^  for  the  one  is  forci- 
ble and  felonious,  but  not  the  other,  (b)  And  I  make  no  doubt  but  the  forci- 
bly attempting  a  crime  of  a  still  more  detestable  nature  may  be  equally  re- 
sisted by  the  death  of  the  unnatural  aggressor.  For  the  one  uniform  principle 
that  runs  through  our  own,  and  all  other  laws,  seems  to  be  this:  that  where  a 
crime,  in  itself  capital,  is  endeavoured  to  be  committed  by  force,  it  is  lawful 
to  repel  that  force  by  the  death  of  the  party  attempting.  But  we  must  not 
carry  this  doctrine  to  the  same  visionary  len^h  that  Mr.  Locke  does:  who 
holds,  (c)  'Hhat  all  manner  of  force  without  right  upon  a  man's  person,  puts 
him  in  a  state  of  war  with  the  aggressor;  and,  of  consequence,  that  being  in 

(o)  1  Hawk.  p.  a  71.  (r)  Puff.  L.  of  N.  I.  8.  e.  &.  (a)  foL  166c  (i)  1  HaL  P.  a  tfS. 

(14)  Bxod.  xxii.  2.  (t0)  Potter,  Antiq.  b.  l,o.9L  (M  CIo.  pro  JfOoiMi  8.    JT.  S,  8»  4. 

(]/)  **  Dii-uB  HadrianuM  rfciriptU  Mim,  qui  vtuprvm  tOH  vm  amU  tn/tremUm  ooekUit  diwUttmuiutn.** 

iFf.  48.  fiL  1.) 
(s)  l>a  Ugib.  Hebraor.  1, 4,  c.  8.  (a)  Bm.  EleiXL  81    1  Hawk.  P.  a  71.  (Jb)  1  UaL  P.  a  48B,  488. 

(e)  B88.  on  Got.  p.  8,  a  6. 

» — 

be  suppressed.    1  Hawk.  P.  0.,  ch.  28,  g  14;  Pond  v.  People,  8  lOch.,  100;  People  t.  Cole, 
4  Park.  Cr.  R,  35. 

(8)  See  note,  p.  346,  pat, 

(4)  The  law  justifies  the  taking  of  life  when  it  is  necessary  to  preyent  the  perpetration  of 
a  felony.  Pond  y.  People,  8  Mich.,  150;  Oliyer  y.  State,  17  Ala,  587;  State  y.  Harris,  1 
Jones  CN.  C),  190.  There  must  be  a  reasonable  belief  in  the  slayer's  znind  that  the  neces- 
sity exists.  Noles  y.  State.  26  Ala.,  81,  State  y.  Rutherford,  1  Hawks,  457;  3.  0.,  9  Am. 
Dec,  658.  The  doctrine  is  thus  stated  in  Coke:  **  If  thieyes  come  to  a  man's  house  to  rob 
him  or  murder,  and  the  owner  or  his  seryants  kill  any  of  the  thieyes  in  defense  of  himself 
or  his  house,  it  is  not  felony."  Semayne's  Case,  5  Co.,  01.  In  Connecticut,  it  is  said  that 
"  the  class  of  crimes  in  preyention  of  which  a  man  may,  if  necessary,  exercise  his  natural 
right  to  repel  force  by  force,  to  the  taking  of  the  life  of  the  aggressor,  are  felonies  which 
are  committed  by  yiolence  or  surprise:  such  as  murder,  robbery,  burglary,  arson,  breaking 
a  house  in  the  daytime  witu  intent  to  rob,  sodomy  and  rape."  State  y.  Moore,  31  Conn., 
479.  So,  where  a  trespasser  went  upon  another's  land  with  intent  and  with  the  means  to 
commit  a  felony,  if  necessary  to  accomplish  his  end,  the  owner  of  the  property  was  held 
Justified  in  meeting  force  with  force,  even  to  the  killing  of  the  trespasser.  People  y.  Payne, 
8  Cal.,  841.    See  Gray  y.  Combs,  7  J.  J.  Marsh.,  478;  S.  C,  88  Am.  Dec,  481. 
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flQch  a  state  of  war,  he  may  lawfully  kill  him  that  puts  him  under  this  un- 
natural restraint."  However  just  this  conclusion  may  be  in  a  state  of  un- 
civilized nature,  yet  the  law  of  England,  like  that  of  every  other  *we]l-  r^^  ^^ , 
regulated  community,  is  too  tender  of  the  public  peace,  too  careful  of  *-  -' 
the  lives  of  the  subjects,  to  adopt  so  contentious  a  system;  nor  will  suffer 
with  impunity  any  crime  to  be  prevented  by  death,  unless  the  same,  if  com- 
mitted, would  also  be  punished  by  death. 

In  these  instances  ot  justifiable  homicide,  it  may  be  observed,  that  the  slayer 
is  in  no  kind  of  fault  whatsoever,  not  even  in  the  minutest  decree;  and  is 
therefore  to  be  totally  acquitted  and  discharged,  with  commendation  rather 
than  blame.  But  that  is  not  quite  the  case  m  excusable  homicide,  the  very 
name  whereof  imports  some  fault,  some  error,  or  omission;  so  trivial,  how- 
ever, that  the  law  excuses  it  from  the  guilt  of  felony,  though,  in  strictness,  it 
judges  it  deserving  of  some  little  degree  of  punishment. 

IL  Excusable  homicide  is  of  two  sorts;  either  per  infortunium^  by  mis- 
adventure; or  se  defendendOy  upon  a  principle  of  self  preservation.  We  will 
first  see  wherein  these  two  species  of  homicide  are  distinct,  and  then  wherein 
they  acree. 

1.  Homicide  per  infortunium  or  misadventure  is  where  a  man,  doing  a  law- 
ful act,  without  any  intention  of  hurt,  unfortunately  kills  another:  as  where  a 
man  is  at  work  with  a  hatchet,  and  the  head  thereof  flies  off,  and  kills  a 
stander-by;  or  where  a  person,  qualified  to  keep  a  gun,  is  shooting  at  a  mark, 
and  undesignedly  kills  a  man:  (a)  for  the  act  is  lawful,  and  the  effect  is  merely 
accidental.  So  where  a  parent  is  moderately  correcting  his  child,  a  master 
his  apprentice  or  scholar,  or  an  officer  punishing  a  criminal,  and  happens  to 
occasion  his  death,  it  is  only  misadventure;  for  the  act  of  correction  is  lawful: 
but  if  he  exceeds  the  bounds  of  moderation,  either  in  the  manner,  the  instru- 
ment, or  the  quantity  of  punishment,  and  death  ensues,  it  is  manslaughter  at 
least,  and  in  some  cases  (according  to  the  circumstances)  murder:  (e)  for  the 
act  of  immoderate  correction  is  unlawful.  '''Thus,  by  an  edict  of  the  r«|po-| 
emperor  Constantine,  (f)  when  the  rigour  of  the  Roman  law  with  *•  -I 
regard  to  slaves  began  to  relax  and  soften,  a  master  was  allowed  to  chastise 
h^  slave  with  rods  and  imprisonment,  and  if  death  accidentally  ensued,  he  was 
guilty  of  no  crime:  but  if  ne  struck  him  with  a  club  or  a  stone,  and  thereby 
occasioned  his  death;  or  if,  in  any  other,  yet  grosser  manner,  *^ immoderate suo 
jure  utatur^  tunc  reus  homicidii  sity 

But  to  proceed.  A  tilt  or  tournament,  the  martial  diversion  of  our  ancestors, 
was,  however,  an  unlawful  act:  and  so  are  boxing  and  sword-playing,  the  suc- 
ceeding amusement  of  their  posterity:  and,  therefore,  if  a  knight  in  the  former 
case,  or  a  gladiator  in  the  latter,  be  killed,  such  killing  is  felony  or  man- 
slaughter. But  if  the  king  command  or  permit  such  diversion,  it  is  said  to  be 
only  misadventure;  for  then  the  act  is  lawful,  {g)  In  the  like  manner,  as  by 
the  laws  both  of  Athens  and  Rome,  he  who  killed  another  in  the  pancratium^ 
or  public  games  authorized  or  permitted  by  the  state,  was  not  held  to  be  guilty 
of  homicide.  (A)  Likewise,  to  whip  another's  horse,  whereby  he  runs  over  a 
child  and  kills  him,  is  held  to  be  accidental  in  the  rider,  for  he  had  done  nothing 
unlawful:  but  manslaughter  in  the  person  who  whipped  him,  for  the  act  was 
a  trespass,  and  at  best  a  piece  of  idleness,  of  inevitably  dangerous  conse- 
quence, {i)  And  in  general,  if  death  ensues  in  consequence  of  an  idle,  dan- 
gerous, and  unlawful  sport,  as  shooting  or  casting  stones  in  a  town,  or  the  bar- 
barons  diversion  of  cock-throwing,  in  these  and  similar  cases  the  slayer  is 
guilty  of  manslaughter,  and  not  inisadventure  only,  for  these  are  unlawful 
acts,  (k)  (6). 

1  Hawk.  p.  a  T8.  74.             («)  1  HaL  P.  C.  478,  474.             (/)  Cod.  I.  9, 1. 14. 
'  ~  • ~  "».  6. 74.         ih)  Plato,  de  LL.  lib.  7. 


1  Hal.  P.  C.  473.    1  Hawk.  P.  0. 74.         (h)  Plato,  de  LL.  lib.  7.    Ff.  9,  2,  7.         (*)  1  Hawk.  P.  a  78, 
Ibid.  74.    IHaLP.  C.  472.    Fost.  961. 

(5)  When  one  does  a  lawful  act,  not  inteading  to  do  bodily  harm  to  any  one,  and  uses 
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3.  Homioide  in  sdf-dtfenee^  or  m  defendendo^  upon  a  sadden  affray,  is  altfo 
exonsable,  rather  than  jastifiable,  by  the  English  law.  This  species  of  self- 
defenoe  mnst  be  distinguished  from  that  just  now  mentioned,  as  calculated  to 
1*1841  *^^°^^^  ^^^  perpetration  of  a  capital  crime;  which  is  not  only  a  matter 
I-  J  of  excuse,  but  of  justification.  But  the  self-defence  which  we  are  now 
speaking  of  is  that  whereby  a  man  may  protect  himself  from  an  assault,  or  the 
like,  in  the  course  of  a  sudden  broil  or  quarrel,  by  killing  him  who  assaults 
him.  And  this  is  what  the  law  expresses  by  the  word  chance-medley ^  or  (a? 
some  rather  choose  to  write  it)  chaud-fnedleyy  the  former  of  which  in  its 
etymology  signifies  a  casual  affray,  the  latter  an  affray  in  the  fieat  of  blood  or 
passion;  both  of  them  of  pretty  much  the  same  import:  but  the  former  is  in 
common  speech  too  often  erroneously  applied  to  any  manner  of  homicide  by 
misadventure;  whereas  it  appears  by  the  statute  24  Hen.  VllI,  c.  5,  and  our 
ancient  books,  (/)  that  it  is  properly  applied  to  such  killing  as  happens  in  self- 
defence  upon  a  sudden  rencounter,  (m)  This  right  of  natural  defence  does  not 
imply  a  right  of  attacking;  for,  instead  of  attacking  one  another  for  injuries- 
past  or  impending,  men  need  only  have  recourse  to  the  proper  tribunals  of 
Dostice.  Tney  cannot,  therefore,  legally  exercise  this  right  of  preventing  de- 
fence, but  in  sndden  and  violent  cases  when  certain  and  immediate  sufferings 
would  be  the  consequence  of  waiting  for  the  assistance  of  the  law.  Where- 
fore, to  excuse  honucide  bv  the  plea  of  self-defence,  it  must  appear  that  the 
slayer  had  no  other  possible  (or,  at  least,  probable)  means  of  escaping  from  bifr 
assailant. 

It  is  frequently  difficult  to  distinguish  this  species  of  homicide  (upon  chance- 
mediey  in  self-defence)  from  that  of  manslaughter,  in  the  proper  legal  sense  of 
the  word,  (n)  But  the  true  criterion  between  them  seems  to  be  this:  when 
both  parties  are  actually  combating  at  the  time  when  the  mortal  stroke  is 
given,  the  slayer  is  then  guilty  of  manslaughter;  but  if  the  slayer  has  not 

(0  Stftondt  P.  a  is.  (»)  8  Inst.  65^  Sr.    Fott.  27B,  979.  .  (n)  8  Inst.  6S. 

proper  caution  to  prevent  danger,  if  death  ensue  he  is  excusable.  East  P.  C  ,  ch.  6,  §  86. 
So,  if  one  is  engaged  tin  harmless  diversion,  like  shooting  at  butts,  or  at  a  bird,  ana  the- 
arrow  glances  and  death  ensues,  or  if  one  lay  poison  for  rats  so  as  not  to  be  mistaken  easily 
for  human  food,  and  another  partake  of  it  and  die;  or  if  one  driving  and  using  due  care 
runs  over  another  and  kills  him;  all  these  are  cases  of  excusable  homicide.  Hawk.  P.  C,  ch. 
d9.  So,  if  death  is  caused  in  innocent  sports,  like  foot  ball,  wrestling,  and  the  like.  Post, 
269;  Hawk.  P.  C,  ch.  29;  Whart.  Cr.  L.,  g  1012.  But  fighting  is  not  innocent  sport  East 
P.  G.,  ch.  5,  §  42.  See  Pennsylvania  v.  Levin,  Add.  (i'a.),  279.  And  if,  for  the  purposes  of 
boat  racing,  excessive  fires  are  built,  and  a  boat  takes  fire  in  consequence,  and  lives  are 
lost,  the  persons  accountable  for  the  excessive  fires  are  guilty  of  manslaughter.  People  v. 
The  Sheriff,  1  Park.  Cr.  R.,  659. 

If  death  is  produccMi  by  tvillful  neglect  to  prevent  mischief  which  should  be  provided 
against,  or  by  an  omission  through  ^ss  carelessness  to  do  something  which  the  safety  of 
others  requires,  or  by  negligently  domg  something  proper  to  be  done  if  due  care  be  used, 
the  homicide  is  not  excusable.  Therefore,  where  an  ox  known  to  be  dangerous  is  not 
secured,  and  he  kills  a  man,  the  owner  is  guilty  of  manslaughter.  East  P.  0.,  ch.  5,  g  86. 
So,  where  an  omnibus  driver  raced  with  a  carriage,  and  thereby  a  collision  occurred  in 
which  a  passenger  was  killed.  R  v.  Timmins,  7  C.  &  P.,  499.  And  see  R.  v.  Murray,  5- 
Cox,  609.    So  where  a  hack  driver,  who  seeing  the  danger  to  which  a  little  child  was  ex- 

gosed  of  being  run  over  by  him,  drove  on  at  a  moderate  rate  and  killed  the  child.  Lee  v. 
tate,  1  Coldw.,  62.  So  where  one  shot  a  loaded  gun  into  the  street  in  the  dark  and  killed 
a  man,  though  the  killing  was  unintentional,  People  v.  Fuller,  2  Park.  Cr.  R,  16.  See 
Sparks  v.  Commonwealth,  8  Bush,  111:  State  v.  Vance,  17  Iowa,  138.  So  where  one  shot 
at  a  man  in  his  yard  at  night,  after  hailing  him  and  receiving  no  answer,  though  his  pur- 
pose was  only  to  frighten.  State  v.  Roane,  2  Dev.,  58.  So  where  one  pointed  a  pistol  at 
a  girl  intending  merely  to  frighten  her,  and  the  pistol  went  off  accidentally.  ''  Human  life  is 
not  to  be  sported  with  by  the  use  of  firearms,  even  though  the  person  usinf  them  may  have 
good  reason  to  believe  that  the  weapon  used  is  not  loaded,  or  that  being  loaded  it  will  do 
no  injury.  When  persons  engage  in  such  reckless  sport,  they  should  be  held  liable  for  the 
consequences  of  their  acts."    State  v.  Hardie,  47  Iowa,  647. 

Homicide  resulting  from  negligence  in  a  perfectly  lawful  calling  is  manslaughter. 
Chrystal  v.  Commonwealth,  9  Bush,  069.    As  where  an  engineer  in  chaige  of  hoisting- 
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beeon  the  figbt,  or  having  began,  endeavours  to  decline  any  farther  struffgle, 
and  afterwards,  being  closely  pressed  by  his  antagonist,  kills  him  to  avoid  his 
own  destruction,  this  is  homicide  excusable  by  self-defence,  (o)  For  which 
•  reason  the  law  requires  that  the  person  who  kills  another,  in  his  own  defence, 
^should  have  retreated  as  far  at  he  conveniently  or  safely  can,to  avoid  r«t  05 1 
the  violence  of  the  assault,  before  he  turns  upon  his  assailant;  and  that  *■  ^ 
not  factitiously,  or  in  order  to  watch  his  opportunity,  but  from  a  real  tender- 
ness of  shedding  his  brother's  blood.  Ana  though  it  may  be  cowardice  in 
time  of  war  between  two  independent  nations,  to  flee  from  an  enemy;  yet 
between  two  fellow-subjects  the  law  countenances  no  such  point  of  honour; 
because  the  king  and  his  courts  are  the  vindices  if^riarum^  and  will  give  to 
the  party  wronged  all  the  satisfaction  he  deserves,  {p)  In  this  the  civil  law 
also  agrees  with  ours,  or  perhaps  goes  rather  farther:  **qui  cum  aliter  tueri  se 
non  po89UfUf  damni  ctdpam  dederitU^  innoxii  iwit.*^  (a)  The  party  assaulted 
must  therefore  flee  as  far  as  he  conveniently  can,  eitner  by  reason  of  some 
wall,  ditch,  or  other  impediment;  or  as  far  as  the  fierceness  of  the  assault  will 
permit  him:  (r)  for  it  may  be  so  fierce  as  not  to  allow  him  to  yield  a  step, 
without  manifest  danger  of  his  life,  or  enormous  bodily  harm:  and  then  in  his 
defence  he  may  kill  his  assailant  instantly.  And  this  is  the  doctrine  of  uni- 
versal justice,  {s)  as  well  as  of  the  municipal  law. 

And  as  the  mann^  of  the  defence,  so  is  also  the  time  to  be  considered:  for 
if  the  person  assaulted  does  not  fall  upon  the  aggressor  till  the  affray  is  over, 
or  when  he  is  running  away,  this  is  revenge,  and  not  defence.  Neither,  under 
the  colour  of  self -deduce,  will  the  law  permit  a  man  to  screen  himself  from 
the  guilt  of  deliberate  murder:  for  if  two  persons,  A  and  B,  agree  to  fight  a 
duel,  and  A  gives  the  first  onset,  and  B  retreats  as  far  as  he  safely  can,  and 
then  kills  A,  this  is  murder;  because  of  the  previous  malice  and  concerted  de- 
sign, {t)     But  if  A  upon  a  sudden  quarrel  assaults  B  first,  and  upon  B's 
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apparatus  leaves  it  in  charge  of  an  incompetent  person,  and  workmen  are  killed.  R.  v. 
Pargeter,  8  Cox,  191.  Or,  where  a  railroad  switonman  fails  to  move  a  switch  when  it  is 
his  duty  to  do  so.  and  loss  of  life  ensues  in  con8e<}uenoe.  State  v.  O'Brien,  82  N.  J.,  169. 
Or,  where  workmen  cast  rubbish  into  a  street  without  warning,  whereby  a  passer-by  is 
killed.  Fost.,  262.  See  further,  R  v.  Waters,  6  C.  &  P.,  828.  if  one  assume  the  charac- 
ter of  a  physician,  and  through  ignorance  administer  to  his  patient  a  medicine  which  he 
intends  and  expects  will  cure,  but  which  causes  death,  he  is  not  guilty  of  manslaughter. 
Ck>mmonwealth  ▼.  Thompson,  6  Mass.,  187;  State  v.  Shultz,  55  Iowa,  628;  S.  C,  89  Am. 
Rep.,  187;  Rice  v.  State,  H  Mo.,  561.  If,  however,  the  party  prescribing  have  so  much 
knowledge  of  the  fatal  tendency  of  the  prescription  that  it  may  be  reasonably  presumed 
that  he  administered  the  medicine  from  an  obstinate,  willful  radiness,  and  not  with  an 
honest  intention  and  expectation  of  effecting  a  cure,  he  is  guilty  of  manslaughter  at  the 
least,  though  bodily  harm  may  not  have  been  intended.  Rice  v.  State,  8  Mo.,  561;  Fairlee 
▼.  People,  11  111.,  1;  State  v.  Shultz,  55  Iowa,  628;  S.  C,  89  Am  Rep.,  187.  In  England, 
the  rule  seems  to  be  that  a  person  who  holds  himself  out  as  a  practitioner  of  medicine  is 
guilty  of  manslaughter  in  case  his  patient  dies  through  his  gross  ignorance  and  unskillf  ul- 
ness.  R  v.  Spiller,  5  C.  &  P.,  888;  R  v.  Long,  4  0.  &  P.,  RKS.  And  see  State  v.  Hardister, 
88  Ark.,  605;  S.  C,  42  Am.  Rep.,  5. 

Homicide  by  practical  Joke  is  manslaughter.  As  where  a  Are  was  kindled  around  a 
drunken  man  to  frighten  him,  but  he  rolled  into  it  and  was  killed.  Srrington's  Case,  2 
Lewin  C.  0.,  217.  See  Fenton's  Case,  Ibid,,  179;  Martin's  Case,  8  0.  &  P.,  211.  And 
where  the  bolt  of  a  partly  loaded  cart  was  pulled  out  and  the  cartman  was  thrown  out  and 
killed  in  consequence.    R  v.  SulliTan,  7  C.  &  P., .641. 

Involuntary  manslaughter  must  be  charged  as  such.  Com.  v.  GaUe,  7  8.  A  R,  488; 
Walters  v.  Commonwealth,  44  Penn.  St.,  185;  Bruner  v.  State,  58  Ind.,  1(^.  Chntra: 
Isham  V.  State,  88  Ala,  218.  If  the  killing  was  from  neffUgence,  it  is  not  necessary  to 
allege  or  prove  a  criminal  intent.  State  v.  Smith.  65  Me.,  ft7;  State  v.  O'Brien,  82  K.  J., 
169.  That  homicide  in  performance  of  an  act  unlawful,  though  not  felonious,  is  not  excus- 
able, see  Reg.  v.  Packard.  1  Car.  &  M.,  286. 

On  the  subject  of  homicide  in  self-defense  and  ol  the  necessity  of  endeavor  to  avoid  so 
serious  a  eoosequence,  see  note  1,  book  8,  page  8.  Also,  see  State  v.  Wells,  Coxe,  424; 
&  C,  1  Am.  Dec.,  211;  Grainger  v.  State,  5 Teig.,  469;  &  0.,  26  Am.  Deo.,  278. 
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returning  the  assault  A  really  and  bona  fide  flees;  and,  being  driyen  to  the 
wall,  turns  again  upon  B  and  kills  him;  this  may  be  ae  d^endendo  according 
r  *1861  ^^  some  01  our  writers;  {u)  ^though  others  {u>)  have  thought  this 
I-  -J  opinion  too  favourable:  inasmuch  as  the  necessity,  to  which  he  is  at  last 
reduced,  originally  arose  from  his  own  fault.  Under  this  excuse  of  self- 
defence,  the  principal  civil  and  natural  relations  are  comprehended;  therefore 
master  and  servant,  parent  and  child,  husband  and  wife,  killing  an  assailant  in 
the  necessary  defence  of  each  other  respectively,  are  excused ;  the  act  of  the 
relation  assisting  being  construed  the  same  as  the  act  of  the  party  himself,  (x) 

There  is  one  species  of  homicide  m  de/endendOy  where  the  party  slain  is 
equally  innocent  as  he  who  occasions  his  death:  and  yet  this  homiciae  is  also 
excusable  from  the  great  universal  principle  of  self-preservation,  which 
prompts  every  man  to  save  his  own  life  preferable  to  that  of  another,  where 
one  of  them  must  inevitably  perish.  As,  among  others,  in  that  case  mentioned, 
by  Lord  Bacon,  (y)  where  two  persons,  being  shipwrecked,  and  getting  on  the 
same  plank,  but  finding  it  not  aole  to  save  them  ooth,  one  of  them  thrusts  the 
other  from  it,  whereby  he  is  drowned.  He  who  thus  preserves  his  own  life  at 
the  expense  of  another  man's  is  excusable  through  unavoidable  necessity,  and 
the  principle  of  self-defence:  since  their  both  remaining  on  the  same  weak 
plank  is  a  mutual,  though  innocent,  attempt  upon,  and  an  endangering  of  each 
other's  life. 

Let  us  next  take  a  view  of  those  circumstances  wherein  these  two  species  of 
homicide,  by  misadventure  and  self-defence,  agree;  and  those  are  in  their  blame 
and  punishment.  For  the  law  sets  so  high  a  value  upon  the  life  of  a  man,  that 
it  always  intends  some  misbehaviour  in  the  person  who  takes  it  away,  unless  by 
the  command  or  express  permission  of  the  law.  In  the  case  of  misadventure, 
it  presumes  negligence,  or  at  least  a  want  of  sufficient  caution  in  him  who  was 
so  unfortunate  as  to  commit  it;  who  therefore  is  not  altogether  faultless,  {z) 
rmigfr  1  -^^^  ^  ^  ^be  necessity  which  excuses  a  man  who  *kills  another  se 
*-  ->  defendendOy  Lord  Bacon  {a)  entitles  it  necessitaa  culpabUiB^  and  thereby 
distinguishes  it  from  the  former  necessity  of  killing  a  thief  or  a  malefactor. 
For  the  law  intends  that  the  quarrel  or  assault  arose  from  some  unknown 
wrong,  or  some  provocation,  either  in  word  or  deed:  and  since  in  quarrels  both 
parties  may  be,  and  usually  are,  in  some  fault;  and  it  scarce  can  be  tried  who 
was  originally  in  the  wrong;  the  law  will  not  hold  the  survivor  entirely  guilt- 
less. But  it  IS  clear  in  the  other  case,  that  where  I  kill  a  thief  that  breaks  into 
my  house,  the  original  default  can  never  be  upon  my  side.  The  law  besides 
may  have  a  farther  view,  to  make  the  crime  oi  homicide  more  odious,  and  to 
caution  men  how  they  venture  to  kill  another  upon  their  own  private  judgment; 
by  ordaining,  that  he  who  slays  his  neighbour  without  an  express  warrant  from 
the  law  so  to  do,  shall  in  no  case  be  absolutely  free  from  guilt. 

Nor  is  the  law  of  England  singular  in  this  respect.  Even  the  slaughter  of 
enemies  required  a  solemn  purgation  among  the  Jews;  which  implies  that  the 
death  of  a  man,  however  it  happens,  will  leave  some  stain  behind  it.  And  the 
Mosaical  law  {b)  appointed  certain  cities  of  refuge  for  him  '^  who  killed  his 
neighbour  unawares:  as  when  a  man  goeth  into  the  wood  with  his  neighbour  to 
hew  wood,  and  his  hand  f etcheth  a  stroke  with  the  axe  to  cut  down  the  tree, 
and  the  head  slippeth  from  the  helve,  and  lighteth  upon  his  neighbour  that  he 
die,  he  shall  flee  unto  one  of  those  cities  and  live."  But  it  seems  he  was  not 
held  wholly  blameless,  any  more  than  in  the  English  law ;  since  the  avenger 
of  blood  might  slay  him  before  he  reached  his  asylum,  or  if  he  afterwards 
stirred  out  of  it  till  the  death  of  the  high  priest.  In  the  imperial  law  like- 
wise fe)  casual  homicide  was  excused,  by  the  indulgence  of  the  emperor  signed 
with  nis  own  sign-manual,  ^*  annotcUione  principisr^  otherwise  the  death  of  a 

8)  IHal.  p.  a48S.  (w)  lHawk.P.  aTS.  (dO  1  HaL  P.  a  84. 

)  Blem.  a  B.    See  also  1  Hawk.  P.  a  78.  (s)  1  Hawk.  P.jO.  TSl  (a)  Elem.  «.  k. 

)  Numb.  c.  85,  and  Deut.  c.  19.  (e)  God.  9, 18^  ft. 
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man,  however  oommitted,  was  in  some  deeree  paoishable.  Among  the  Greeki 
(d)  homicide  by  misfortune  was  ezpiatea  by  voluntary  ^banishment  p  •!  oqi 
for  a  year,  {e)  In  Saxony  a  fine  is  paid  to  the  kindred  of  the  slain  ;  ^  •> 
which  also,  among  the  Western  Goths,  was  little  inferior  to  that  of  volnntary 
homicide:  {/)  and  in  France  (ff)  no  person  is  ever  absolved  in  cases  of  this 
nature,  without  a  largess  to  the  poor,  and  the  charge  of  certain  masses  for  thm 
soul  of  the  party  killed. 

The  penalty  inflicted  by  our  laws  is  said  by  Sir  Edward  Coke  to  have  been 
anciently  no  less  than  death;  (A)  which,  however,  is  with  reason  denied  by 
later  ana  more  accurate  writers.  {i\  It  seems  rather  to  have  consisted  in  a 
forfeiture,  some  say  of  all  the  j^ooas  and  chattels,  others  of  only  part  of  them, 
by  way  of  fine  or  weregild:  (^  which  was  probably  disposed  of,  as  in  France, 
inpioB  umMy  according  to  the  humane  superstition  of  the  times,  for  the  benefit 
of  his  soul  who  was  thus  suddenly  sent  to  his  account,  with  all  his  imperfec- 
tions on  his  head.  But  that  reason  having  long  ceased,  and  the  penalty,  espe- 
cially if  a  total  forfeiture,  growing  more  severe  than  was  intended,  in  propor- 
tion as  personal  property  hks  become  more  considerable,  the  delinquent  has 
now,  ana  has  had  as  early  as  our  records  will  reach,  (I)  a  pardon  and  writ  of 
restitution  of  his  goods  as  a  matter  of  course  and  rignt,  only  paying  for  suing 
out  the  same,  (m)  (6)  And,  indeed,  to  prevent  this  expense,  in  cases  where 
the  death  has  notoriously  happened  by  misadventure  or  in  self-defence,  the 
judges  will  usually  permit,  ii  not  direct,  a  general  verdict  of  acquittal,  (n) 

in.  Felonious  homicide  is  an  act  of  a  very  different  nature  from  the  former, 
being  the  killing  of  a  human  creature,  of  anv  age  or  sex,  without  justification 
or  excuse.    This  may  be  done  either  by  killmg  one's  self,  or  another  man. 

*Self -murder,  the  pretended  heroism,  but  real  cowardice,  of  the  Stoic  p  411091 
philosophers,  who  destroyed  themselves  to  avoid  those  ills  which  they  *-  -I 
had  not  the  fortitude  to  endure,  though  the  attempting  it  seems  to  be  counte- 
nanced by  the  civil  law,  (o)  yet  was  punished  by  the  Athenian  law  with  cutting 
off  the  hand,  which  committed  the  desperate  deed,  (p)  And  also  the  law  of 
England  wisely  and  religiously  considers,  that  no  man  hath  a  power  to  destrov 
life,  but  by  commission  from  God,  the  author  of  it:  and  as  the  suicide  is 
guilty  of  a  double  offence:  one  spiritual,  in  invading  the  prerontive  of  the 
Almightv,  and  rushing  into  his  immediate  presence  uncalled  tor;  the  other 
temporal,  against  the  king,  who  hath  an  interest  in  the  preservation  of  all  his 
subjects ;  the  law  has  therefore  ranked  this  among  the  highest  crimes,  making 
it  a  peculiar  species  of  felony,  a  felony  committed  on  one's  self.  And  this  ad- 
mits of  accessories  before  the  fact,  as  well  as  other  felonies;  for  if  one  per- 
suades another  to  kill  himself,  and  he  does  so,  the  adviser  is  ^iltv  of  murder. 
{q)  A  felo  de  Be  therefore  is  he  that  deliberately  puts  an  end  to  his  own  exis- 
tence, or  commits  any  unlawful  malicious  act,  the  consequence  of  which  is  his 
own  death:  as  if  attempting  to  kill  another,  he  runs  upon  his  antagonist's 
sword:  or,  shooting  at  another,  the  gun  bursts  and  kills  himself,  (r)  (7)     The 

(.d)  Plato  da  Leg.  lib,  9. 

(e)  To  this  expiation  br  haniihment  the  spirit  of  Patrodus  In  Homer  may  be  thoofht  to  allade,  when 
he  reminds  AchlUee,  in  the  twenty-third  Iliad,  that  when  a  child  he  was  obliged  to  flee  his  country  for 
oasuaJly  killing  his  playfeUow;  ^yf/moi  ovx  eSaXn" 

(/)  SUemh.  de  Jure  Oath.  I.  8.  o.  4.  (0)  De  Momey  on  the  digest.  (k)  t  Inst.  14&  815. 

Wl  HaU  P.  a  «».    1  Hawk.  P.  C.  75.    Post.  28S,  &o.  (lOFoet.  287.  (Z)  IMd.  S88. 

(m)  8  Hawk.  P.  a  881.  (n)  Fost  X8& 

(o)  **  Si  quie  impatienHa  dolorie,  out  tcedio  vittm,  aut  marbo,  aui  furore^  aiUpwdori^  mori  mtdwU,  non 
animadvertatur  m  eum."    Ff,  49, 18, 8. 

( p)  Pot  Antlq.  b.  1,  o.  98. 

(2)  KeOw.  188:  (r)  1  Hawk.  P.  O.  88.    1  Hal.  P.  O.  418. 

(0)  All  forfeiture  and  punishment  is  now  removed  in  such  cases. 

(7)  If  A  discharge  a  gun  at  B,  with  intent  to  kill,  and  the  gun  burst  and  kill  A,  he  is  a 

/W0  is  86.    So,  if  A  strike  B,  and  hastily  falling  upon  him  wound  himself  with  a  knife  in 

B's  hand,  unless  B  purposely  hold  the  knife  so  as  to  kill  A.    1  Hawk.  P.  C,  ch.  27,  §  4,  6. 

He  who  kills  another  at  his  desire  or  command  is,  in  judgment  of  law,  as  much  a  murderer 

as  if  he  had  done  it  merely  of  his  own  head,  and  the  person  killed  is  not  looked  upon  as  a 
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party  miut  be  of  yean  of  disoretioiiy  and  in  hia  tenses,  else  it  ia  no  crime. 
Bat  thia  exeose  onght  not  to  be  strained  to  that  length  to  whioh  oar  ooroners* 
juries  are  apt  to  oarry  it,  viz,:  that  the  yery  act  of  suicide  is  an  evidence  of  in- 
sanity; as  if  every  man,  who  acts  contrary  to  reason,  had  no  reason  at  all:  for 
the  same  argument  would  prove  every  other  criminal  nan  compos^  as  well  as 
the  self-murderer.  The  law  very  rationally  judges  that  every  melancholy  or 
hypochondriac  fit  does  not  deprive  a  man  of  the  capacity  of  disceming  right 
from  wrong;  which  is  necessary,  as  was  observed  in  a  former  chapter,  (s)  to 
r  *190l  ^^^^^  ^  legal  excuse.  And  therefore  if  a  real  lunatic  kills  himself  in 
^         -la  lucid  interval,  he  is  a  fdo  deeesn  much  as  another  man.  {t^ 

But  now  the  question  follows,  what  punishment  can  human  laws  inflict  on 
one  who  has  witndrawn  himself  from  their  reach  ?  They  can  only  act  upon 
what  he  has  left  behind  him,  his  reputation  and  fortune:  on  the  former,  by  an 
ignominious  burial  in  the  highway,  with  a  stake  driven  through  his  body;  (8) 
on  the  latter,  by  a  forfeiture  of  M  his  goods  and  chattels  to  the  king:  hoping 
that  his  care  for  either  his  own  reputation,  or  the  welfare  of  his  family,  would 
be  some  motive  to  restrain  him  from  so  desperate  a!nd  wicked  an  act.  And  it 
is  observable,  that  this  forfeiture  has  relation  to  the  time  of  the  act  done  in 
the  felon's  lifetime,  which  was  the  cause  of  his  death.  As  if  husband  and  wife 
be  possessed  jot-itly  of  a  term  of  years  in  land,  and  the  husband  drowns  him- 
sell;  the  land  .>  til  be  forfeited  to  the  kin^,  and  the  wife  shall  not  have  it  by 
survivorship.  For  b^  the  act  of  casting  himself  into  the  water  he  forfeits  che 
term  whioh  gives  a  title  to  the  king,  prior  to  the  wife's  title  by  survivorship, 
which  could  not  accrue  till  the  instant  of  her  husband's  death,  ^u)  And 
though  it  must  be  owned  that  the  letter  of  the  law  herein  borders  a  little  upon 
seventy,  yet  it  is  some  alleviation  that  the  power  of  mitigation  is  left  iu  the 
breast  of  the  sovereign,  who  upon  this,  as  on  all  other  occasions,  is  renunded 
by  the  oath  of  his  office  to  execute  judgment  in  mercy.  (9) 

The  other  species  of  criminal  homicide  is  that  of  killing  another  man.  But 
in  this  there  are  also  degrees  of  guilt,  which  divide  the  offence  into  manslaughter 
and  murder.  The  difference  between  which  may  be  partly  collected  from  what 
has  been  incidentally  mentioned  in  the  preceding  articles,  and  principally  con- 
sists in  this,  that  manslaughter,  when  voluntary,  arises  from  tne  suaden  heat 
of  the  passions,  murder  from  the  wickedness  oi  the  heart. 
r*1911  *^'  Manslaughter  is  therefore  thus  defined,  {v)  the  unlawful  killing 
^-^  -I  of  another  without  malice  either  express  or  implied;  which  may  be 
either  voluntarily,  upon  a  sudden  heat;  or  involuntarily,  but  in  the  commission 

(^8MiM«eM.  (OlHALP.a^lS.  («) Finch,  U  tlS.  («)  1  HaL P.  a  46S. 

ffh  de  $e,  inasmuch  as  his  assent  was  merely  void,  as  being  against  the  laws  of  Qod  and 
man.  But  where  persons  agree  to  die  together  and  one  of  them,  at  the  persuasion  of  the 
other,  buys  poison  aad  both  drink,  and  the  buyer  alone  survives,  the  other  is  &felo  de  m. 
1  Hawk.,  ch.  27.  g  6.  Contra  ;  R  v.  Alison,  8  G.  &  P.,  418,  where  the  survivor  is  held 
guilty  of  murder  as  principal.  Where  one  was  present  and  encouraged  another  to  commit 
suicide,  he  is  a  principal  in  murder.  R  v.  Tyson,  R  &  R.,  523.  It  one  procures  another 
to  commit  suicide,  but  is  absent  when  the  act  is  done,  he  is  an  accessory  before  the  fact, 
aad  is  not  punishable,  since  at  common  law  an  accessory  could  not  be  tried  unless  the  prin- 
cipal could  be:  a  thinff  manifestly  impossible  here.  R  v.  Russell,  1  Moo.,  8M;  R  v.  Ijed- 
dington,  9  0.  &  P.,  79.  But  where  a  prisoner  counselled  another  in  an  adjoining  cell  to 
kill  himself,  the  former  was  held  ffullty.  Com.  v.  Bo  wen,  18  Mass.,  866.  It  is  susxested  that 
this  must  have  been  on  the  ffrouna  that  he  was  present  at  the  death.  Com.  v.  l^mis,  106 
Mass.,  183.    This  case  holds  an  attempt  to  commit  suicide  not  an  indictable  offense. 

(8)  Interment  in  the  highway,  with  a  stake  driven  through  the  body,  is  done  away  with 
by  statute  4  G^.  IV,  c.  62.    And  see  stat  46  and  46  Vic,  c.  19. 

(9)  The  offender  forfeits  all  chattels,  real  and  personal,  held  in  his  own  right,  all  chattels 
real  possessed  lointly  with  his  wife  or  in  her  right,  all  bonds  or  personal  dioses  In  action 
belonging  to  him,  a  moiety  of  such  chattels  as  may  be  severed  to  which  he  is  jointly 
entitled  with  another,  but  nothing  held  as  executor  or  administrator.  1  Hawk.  P.  0.,  oh. 
87|g  7,  which  see  for  further  discussion  of  the  point 

The  offense  of  self-murder  is  net  punishable  in  the  United  States. 
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of  some  anlawfal  act.  These  were  called  Id  the  Gothic  oonttitations  **  homU 
eidia  vulgaria;  q^tm  aut  cani^  out  etiam  spovUe  eommiUurUur,  sed  in  subitaneio 
quodam  iracundim  colore  ei  impetu.^  (w)  And  hence  it  foUowBy  that  in  man- 
■laughter  there  can  be  no  accessoriee  before  the  fact;  becaase  it  must  be  done 
without  premediatton. 

As  to  the  first,  or  voluntary  branch:  if  upon  a  tndden  quarrel  two  persons 
fight,  and  one  of  them  kills  the  other,  this  is  manslaughter:  and  so  it  is,  if  they 
upon  such  an  occasion  go  oat  and  fight  in  a  field;  for  this  is  one  continued  act 
of  passion:  (as)  and  the  law  pays  that  regards  to  human  frailty^  as  not  to  put  a 
hasty  and  a  deliberate  act  upon  the  same  footing  with  regard  to  guilt.  So  also 
if  a  man  be  greatly  provoked,  as  by  pulling  his  nose,  or  other  great  indignity, 
and  immediately  nils  the  aggressor,  tnough  this  is  not  excusable  b6  de/enaendo, 
since  there  is  no  absolute  necessity  for  doing  it  to  preserve  himself;  yet  neither 
is  it  murder,  for  there  is  no  previous  malice;  but  it  is  manslaughter,  (y)  But 
in  this  and  every  other  case  of  homicide  upon  provocation,  if  there  be  a  suffi- 
cient cooling-time  for  passion  to  subside  and  reason  to  interpose,  and  the  per- 
son so  provoked  afterwards  kills  the  other,  this  is  deliberate  revenge  and  not 
heat  of  blood,  and  accordingly  amounts  to  murder,  (z)  flO)  So  if  a  man  take^i 
another  in  the  act  of  adultery  with  his  wife,  and  kills  nim  directly  upon  the 
spot:  though  this  was  allowed  by  the  laws  of  Solon,  (a)  as  likewise  by  the  Ro- 
man civil  law  (if  the  adulterer  was  found  in  the  husband's  own  house),  {b)  and 
also  among  the  ancient  Ooths;  (c)  yet  in  England  it  is  not  absolutely  ranked  in 
the  class  of  justifiable  homicide,  as  in  case  of  a  forcible  rape,  *bnt  it  is  r«i  goi 
manslaughter,  {d)  (11).  It  is  however  the  lowest  de^e  of  it;  and  *^  ^ 
therefore  in  such  a  case  the  court  directed  the  burning  m  the  hand  to  be  gent- 
ly inflicted,  because  there  could  not  be  a  greater  provocation,  (e)  Manslaagh- 
ter,  therefore,  on  a  sudden  provocation  differs  from  excusable  homicide  se  de- 
fendendo  in  this:  that  in  one  case  there  is  an  apparent  necessity,  for  self-pre- 
servation, to  kill  the  aggressor;  in  the  other,  no  necessity  at  all,  being  only  a 
sadden  act  of  revenge. 

The  second  branch,  or  involuntary  manslaughter,  differs  also  from  homicide 
excusable  by  misadventure  in  this;  that  misadventure  always  happens  in  conse- 
quence of  a  lawful  act,  but,  this  species  of  manslaughter  in  consequence  of  an 
unlawful  one.  As,  if  two  persons  play  at  sword  and  buckler,  unless  by  the 
king'n  command,  and  one  oi  them  kills  the  other:  this  is  manslaughter,  because 
the  original  act  was  unlawful;  but  it  is  not  murder,  for  the  one  had  no  intent 
to  do  the  other  any  personal  mischief,  (f)  So  where  a  person  does  an  act, 
lawful  in  itself,  but  in  an  unlawful  manner,  and  without  aue  caution  and  cir- 
cumspection: as  when  a  workman  flings  down  a  stone  or  piece  of  timber  into 
the  street,  and  kills  a  man;  this  may  be  either  misadventure,  manslaughter,  or 
murder,  according  to  the  circumstances  under  which  the  original  act  was  done: 
if  it  were  in  a  country  village,  where  few  passengers  are,  and  he  calls  out  to 
all  ])eople  to  have  a  care,  it  is  misadventure  only;  but  if  it  were  in  London,  or 
other  populous  town,  where  people  are  continually  passing,  it  is  manslaughter, 
thongn  he  gives  loud  warning;  {g)  and  murder,  if  ne  knows  of  their  passing, 
and  gives  no  warning  at  all,  for  then  it  is  malice  against  all  mankind.  (A) 

(to)  Stiernh.  dm  Jure  Ooth,  2. 8,  e.  i.  i(«)  1  Hawk.  P.  C.  81  (y)  Kalji«.  185. 

(M)  Fo8t.  SM.        (a)  Plutarch,  M  vita  SoUm,        (jb)  FT.  48,  ft,  M.         (o)  Stternh.  dejvTB  Goth,  I.  8,  o.  1 

((6  1  HaLP.a4M.  (•)8tr.T.Ba7m,SlS.  (/)8Iiut.50.  (9)  KeL  40.  (fc)8Init.  07. 

(10)  The  question  what  is  sufficient  cooling  time  under  all  the  circumstances  of  the  case 
is  one  of  fact  for  the  jury,  in  which  the  nature  of  the  aggravation  is  an  important  consider- 
ation.   See  Hex  v.  Lynch,  5  C.  &  P.,  824;  Rex  v.  Uayward.  6  0.  &  P.,  167;  State  v.  Korris, 

1  Havw..  429:  S.  0.,  1  Am.  Dec.,  564;  Maher  v.  People,  10  Mich.,  Sid.    But  see  as  to  this. 

2  Bish.  Or.  L.,  7th  ed..  §  718;  Whart.  Cr.  L.,  g  983. 

(11)  See  State  ▼.  Samuel.  8  Jones  (N.  C),  74;  State  ▼.  John.  8  Ired.,  880;  Whart.  Cr.  L., 
i  963.  As  to  the  distinction  between  manslaughter  and  murder,  see,  in  general,  PennsjU 
vania  ▼.  Bell,  Addison,  106;  &.  O.,  1  Am  Dec,  298;  Bute  t.  Ferguson,  2  Hill,  619;  3.  G., 
27  Am.  Dec.,  412. 
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And,  in  general,  when  an  involuntary  killing  happens  in  oonseqaence  of  an 
unlawful  act,  il  will  be  either  murder  or  manslaughter,  (»)  according  to  the 
uature  of  the  act  which  occasioned  it.  If  it  be  in  prosecution  of  a  ^lonious 
r  41^031  ^intent,  or,  in  its  consequences,  naturally  tended  to  bloodshed,  it  will 
^  -■  be  murder;  but  if  no  more  was  intended  than  a  mere  civil  trespass,  it 
will  only  amount  to  manslaughter,  {j) 

Next,  as  to  the  punishment  of  this  degree  of  homicide:  the  crime  of  man* 
slaughter  amounts  to  felony,  but  within  the  benefit  of  clergy;  and  the  offender 
shall  be  burnt  in  the  hand,  and  forfeit  all  his  goods  and  chattels. 

But  there  is  one  species  of  manslaughter  which  is  punished  as  murder,  the 
benefit  of  clergy  bemg  taken  away  from  it  by  statute;  namely,  the  offence  of 
mortally  stablnng  another,  though  done  upon  sudden  provocation.  For  by 
statute  1  Jac.  1,  c.  8,  when  one  thrusts  or  stabs  another,  not  then  bavins  a 
weapon  drawn,  or  who  hath  not  then  first  stricken  the  party  stabbing,  so  tnat 
he  dies  thereof  within  six  months  after,  the  offender  shall  not  have  the  benefit 
of  clergy,  though  he  did  it  not  of  malice  aforethought.  This  statute  was 
made  on  account  of  the  frequent  quarrels  and  stabbings  with  short  daggers, 
between  the  Scotch  and  the  English  at  the  accession  of  James  the  First,  (k) 
and  being  therefore  of  a  temporary  nature,  ought  to  have  expired  with  the 
mischief  which  it  meant  to  remedy.  For  in  point  of  solid  and  substantial 
justice,  it  cannot  be  said  that  the  mode  of  Killing,  whether  bjr  stabbing, 
strangling,  or  shooting,  can  either  extenuate  or  enhance  the  guilt;  unless 
where,  as  in  case  of  poisoning,  it  carries  with  it  an  internal  evidence  of  cool 
and  deliberate  malice.  But  the  benignity  of  the  law  hath  construed  the 
statute  so  favourably  in  behalf  of  the  subject,  and  so  strictly  when  against 
him,  that  the  offence  of  stabbing  now  stands  almost  upon  the  same  footing  as 
it  did  at  the  common  law.  (/)  Thus,  not  to  repeat  the  oases  before  mentioned, 
of  stabbing  an  adultress,  <fec.,  which  are  barely  manslaughter  as  at  common 
law,  in  the  construction  of  this  statute  it  hath  been  doubted  whether,  if  the 
deceased  had  struck  at  all  before  the  mortal  blow  given,  this  does  not  take  it 
out  of  the  statute,  though  in  the  preceding  quarrel  the  stabber  had  given  the 
r  miAAi  ^^^  blow;  and  *it  seems  to  be  the  better  opinion  that  this  is  not  within 
*-  ^  the  statute,  (m)  Also  it  hath  been  resolved,  that  the  killing  a  man  by 
throwing  a  hammer  or  other  blunt  weapon  is  not  within  the  statute;  and 
whether  a  shot  with  a  pistol  be  so  or  not,  is  doubted,  (n)  But  if  the  party 
slain  had  a  cudgel  in  his  hand,  or  had  thrown  a  pot  or  a  bottle,  or  discharged  a 
pistol  at  the  party  stabbing,  this  is  a  sufficient  having  a  weapon  drawn  on  his 
side  within  the  words  of  the  statute,  (o)  (12) 

2.  We  are  next  to  consider  the  crime  of  deliberate  and  wilful  murder;  a 
crime  at  which  human  nature  starts,  and  which  is,  I  believe,  punished  almost 
universally  throughout  the  world  with  death.  The  words  of  the  Mosaical  law 
(over  and  above  the  general  precept  to  Noah,  ( /?)  that ''  whoso  sheddeth  man's 
blood,  by  man  shall  his  blood  be  shed  "),  are  very  emphatical  in  prohibiting  the 
pardon  of  murderers,  {q)  ''  Moreover  ye  shall  take  no  satisfaction  for  the  life 
of  a  murderer,  who  is  guilty  of  death,  but  he  shall  surely  be  put  to  death;  for 
the  land  cannot  be  cleansed  of  the  blood  that  is  shed  therein  but  by  the  blood 
of  him  that  shed  it.''    And  therefore  our  law  has  provided  one  course  of  pro- 

(0  Oar  ttatttte  law  luui  tererely  anlmadrerted  on  one  speclet  of  criminal  neKlIfvenoe.  wherelv'  Vbm 
dfliaith  of  a  man  is  oooastoned.  For  bj  statute  10  Geo.  U,  o.  81,  if  any  waterman  between  Ora^eeena  and 
Windsor  reoelves  into  his  boat  or  barge  a  greater  number  of  persons  than  the  act  allows,  and  any  passeii- 

er  shall  then  be  drowned,  such  waterman  is  guilty  (not  of  manslaughter,  but)  of  felony,  imd  shall  b# 
msported  as  a  felon. 

(i )  Post  89S.       1  Hawlc  P.  C.  84.  <&)  Lord  Baym.  140.  (0  Fost.  290,  80a 

(m)  Fost.  aoi.    1  Hawk.  P.  C.  77.  (n)  1  Hal.  P.  a  470.  (o)  1  Hawk.  P.  a  97. 

(p)  Gen.  Ix.  0.  (g)  Numb,  xxxv,  81. 

(12)  The  statute  1  James  I,  c.  8,  is  repealed.  The  crime  of  attempt  to  murder  is  punish- 
able under  24  aud  25  Vic,  c.  lOiO.  Murder  and  manslaughter  are  punishable  under  the 
same  statute. 
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seontion  (that  by  appeal,  of  whioh  hereafter),  wherein  the  king  himself  is  ex- 
cluded the  power  of  pardoning  mnrder;  so  that,  were  the  king  of  England  so 
inclined  he  oo^ld  not  imitate  that  Polish  monarch  mentioned  by  PufFendorf :  (r) 
who  thought  proper  to  remit  the  penalties  of  murder  to  all  the  nobility,  in  an 
edict,  with  this  arrogant  preamble,  *^nos,  divini  Juris  rigormn  moderantea,**  fta 
But  let  us  now  consider  the  definition  of  this  great  offence. 

The  name  of  murder  (as  a  crime)  was  anciently  applied  only  to  the  secret 
killing  of  another;  («)  (which  the  word  mo9rda  signifies  in  the  Teutonic  lan- 
guage) ;  (t)  and  it  was  defined,  "  homieidium  quod  nuUo  videntSy  mdlo  scienU^ 
elam  perpetrcOur  .*"  (u)  for  which  the  yill  wherein  it  was  committed  or  (if  that 
were  too  poor)  the  whole  hundred  was  liable  to  a  heavy  ^amercement;  r4i|gri 
which  amercement  itself  was  also  denominated  murdrum.  (10).  This  *■  ^ 
was  an  ancient  usage  among  the  Ooths  in  Sweden  and  Denmark;  who  supposed 
the  neighbourhood,  unless  tney  produced  the  murderer,  to  have  perpetrated,  or 
at  least  connived  at  the  murder;  {xi  and  according  to  Bracton,  (y)  was  intro- 
duced into  this  kingdom  by  l^ng  Cfanute,  to  prevent  his  countrymen  the  Danes 
from  being  privily  murdered  bv  the  English;  and  was  afterwards  continued  by 
William  the  Conqueror,  for  the  like  security  to  his  own  Normans,  (z)  And 
therefore  if  upon  inquisition  had,  it  appeared  that  the  person  found  slain  was 
an  Englishman  (the  presentment  whereof  was  denominated  eMleacherieV  (a) 
the  country  seems  to  have  been  excused  from  this  burthen.  But,  this  aiffer- 
ence  being  totally  abolished  by  statute  14  Ed w.  m,  st.  1»  c.  4,  we  must  now  (as  is 
observed  by  Staunf ord)  {b)  define  murder  in  quite  another  manner,  without  re« 
garding  whether  the  party  slain  was  killed  openly  or  secretly,  or  whether  he 
was  of  English  or  foreign  extraction. 

Murder  is  therefore  now  thus  defined,  or  rather  described,  by  Sir  Edward 
Coke:  (c)  ''  when  a  person  of  sound  memory  and  discretion  unlawfully  killeth 
any  reasonable  creature  in  being,  and  under  the  king's  peace,  with  malice  afore- 
thought, either  express  or  implied."  The  best  way  of  examining  the  nature  of 
this  crime  will  be  oy  considering  the  several  branches  of  this  definition. 

First,  it  must  be  committed  hj  2k  person  of  sound  memory  and  diacreHon;  for 
lunatics  or  infants,  as  was  formerly  observed,  are  incapable  or  committing  any 
crime:  unless  in  such  cases  where  they  show  a  consciousness  of  doing  wrong, 
and  of  course  a  discretion,  or  discernment,  between  good  and  evil. 

Next  it  happens  when  a  person  of  such  sound  discretion  unlawfidly  kiUeth. 
The  unlawfulness  arises  from  the  killing  without  '''warrant  or  excuse;  r«|QQ-i 
and  there  must  also  be  an  actual  killing  to  constitute  murder;  for  a  bare  ^  ^ 
assault,  with  intent  to  kill,  is  only  a  great  misdemeanor,  though  formerly  it  was 
held  to  be  murder,  (d)  The  killing  may  be  by  poisoning,  striking,  starving, 
drowning,  and  a  thousand  other  forms  of  death,  by  which  human  nature  may 
be  overcome.  And  if  a  person  be  indicted  for  one  species  of  killing,  as  by 
poisoning^  he  cannot  be  convicted  by  evidence  of  a  totally  different  species  of 
death,  as  by  shooting  with  a  pistol,  or  starving.  But  where  they  only  differ  in 
circumstances,  as  if  a  wound  be  alleged  to  be  g^iven  with  a  sword,  and  it  proves  to 
have  arisen  from  a  staff,  an  ax,  or  a  hatchet,  this  difference  is  immaterial  {e)  (13) 

(r)  L.  of  N.  I.  S,  c  8.  (•)  Dial,  d*  ScaoeK  1. 1,  o.  10. 

(f)  Stiernh.  d*  Jur€  Stteon,  I.  8,  c.  8w    The  word  mwrdn  In  our  old  statutes  also  slgnlfled  anj  kind  of 


pwr  murdre  U  droft."  in  the  artleles  of  ttutt  statote, 
t  murdrando.** 
(w)  firacc.  I.  Z'tr,  8,  c  IS.  f  7.    Stat.  MarL  o. 96.    Fost  £81. 


dered  in  Fleta,  ihid.  f  S.  *'proJure  cUicujtu  mwrdrando. 


(tt)  GlanT.  L  14,  a  8.       (to)  Brace.  I.  8,  tr,  8,  c  18, 1 7.    Stat.  MarL  o.  98.    Vc 
6r)  Stiernh.  1. 8.  a  4.  (v)  <.  8.  tr.  8.  a  15.  («)  1  HaL  P.  a  447. 

0)  P.  a  1. 1,  a  lOL  (o)  8  Inst.  47.  (d)  1  Hal.  P.  a  485.  («) 


(a)  Bract.  vH  tupra, 
8  Inst.  18S.    8  Hal.  P.  C.  188. 


(18)  The  common-law  rule  in  settine  forth  the  instniment  of  death  is,  that  where  the  in- 
strument laid  and  that  proTed  are  of  the  same  nature  and  character,  there  is  no  variance, 
but  where  they  are  of  an  opposite  nature  and  character,  the  contrary.  Whart.  Cr.  L.  g 
1059.  Thus,  evidence  of  a  dagger  will  support  the  averment  of  a  knife,  but  evidence  of  a 
knife  will  not  support  the  averment  of  a  i^istol.  If  the  indictment  allege  a  death  by  one 
kind  of  poison,  proof  of  a  death  by  another  kind  of  poison  will  support  the  indictment  A 
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Of  all  species  of  deaths,  the  most  detestable  is  that  of  poison;  beoaose  it  can 
of  all  others  be  the  least  prevented  either  by  manhooa  or  forethought.  (/) 
And  therefore  by  the  statute  22  Hen.  Yin,  c.  9,  it  was  made  treason,  and  a  more 
grievous  and  lingering  kind  of  death  was  inflicted  on  it  than  the  common  law 
allowed,  namely,  boilmg  to  death:  but  this  act  did  not  live  long,  being  repealed 
by  1  Edw.  YI,  a  12.  There  was  also  by  the  ancient  common  law*  one  species 
of  killing  held  to  be  murder,  which  may  be  dubious  at  this  day;  as  there  hath 
not  been  an  instance  wherein  it  has  been  held  to  be  murder  for  many  ages 
past:  (a)  I  mean  by  bearing  false  witness  against  another,  with  an  express 
premeditated  design  to  take  away  his  life,  so  as  the  innocent  person  be  con- 
demned and  executed.  (A)  The  Gothic  laws  punished,  in  this  case,  both  the 
judge,  the  witnesses,  and  the  prosecutor:  "peindiari  poena  judicem  puniurU; 
peculiari  testes,  quorum  fides  judicem  seduxit;  peetUiari  denique  et  maxima 
auctarem,  ut  homicidam.^  (t)  And,  among  the  Romans,  the  tec  Cornelia 
de  8icarii8y  ])unished  the  false  witness  with  death,  as  being  guilty  of  a  species 
of  assassination,  (k)  And  there  is  no  doubt  but  this  is  equally  murder  in  foro 
r  «t  Ai^i  conecientice  as  killing  with  a*sword;  though  the  modem  law  (to  avoid 
■•  ^  the  danger  of  deterring  witnesses  from  giving  evidence  upon  capital 
prosecutions,  if  it  must  be  at  the  peril  of  their  own  lives)  has  not  yet  punished 
It  as  such.  If  a  man,  however,  does  such  an  act  of  which  the  probable  conse- 
quence may  be,  and  eventually  is  death;  such  killing  may  be  murder,  although 
no  stroke  be  struck  by  himself,  and  no  killing  may  be  primarily  intended:  as  was 
the  case  of  the  unnatural  son  who  exposed  his  sick  father  to  the  air,  against 
his  will,  by  reason  whereof  he  died;  (Q  of  the  harlot  who  laid  her  child  under 
leaves  in  an  orchard,  where  a  kite  struck  it  and  killed  it;  (m)  and  of  the  parish 
officers,  who  shifted  a  child  from  parish  to  parish,  till  it  died  from  want  of 
cisire  and  sustenance,  (n)  (14)  So,  too,  if  a  man  hath  a  beast  that  is  used  to  do 
miscliief ;  and  he  knowing  it,  euffere  it  to  go  abroad,  and  it  kills  a  man;  even 
this  is  manslaughter  in  the  owner:  but  if  he  had  purposely  turned  U  loose, 
though  barely  to  frighten  people,  and  make  what  is  called  sport,  it  is  with  us 
(as  in  the  Jewish  law)  as  much  murder  as  if  he  had  incited  a  bear  or  dog  to 
worry  them,  (o)     If  a  physician  or  surgeon  gives  his  patient  a  potion  or  plaster 

Cf)  3  Inst  4S. 

(g)  Fo0t.  13S.  In  the  case  of  ICaodanlel  mad  Benr.  reported  hy  sir  Michael  Foster,  thoujch  the  then  at- 
toniey  gmneral  declined  to  ancue  this  point  of  law.  I  ha^e  good  grounds  to  believe  it  was  not  from  any  ap- 
prehension of  his  that  the  point  was  not  maintainable,  but  from  other  prudential  reasons.  Nothing  thore- 
rore  should  be  concluded  from  rhe  wairinq:  of  that  procecution. 

{h)  Mirror,  c.  1,  {  9.    Brit.  o.  ft2.    Bract.  (.  8,  c.  4. 

it)  SUeriih.  de  Jure  Ooth.  I.  S.  c.  8.  {k)  Ft,  48.  8.  1. 

(i)  1  Hawic  P.  C.  78.  (m)  1  HaL  P.  C.  482.  (n)  Palm.  649.  (o)  Ibid,  481. 

But  where  an  indictmeDt  charged  that  the  injury  was  iDflicted  with  a  hatchet  or  knife, 
evidence  was  admitted  to  show  that  death  was  caused  by  a  pistol.  People  v.  Colt,  8  Hill, 
432.  Where  the  averment  was  that  a  razor  or  knife  was  the  instrument  employed  to  cause 
death,  evidence  was  admitted  to  show  that  a  blunt  instrument  was  used.  Staie  v.  Fox,  1 
Dutch.,  566.  But  a  conviction  is  erroneous,  when  the  indictment  charged  striking  and  killing 
by  blows,  but  the  fact  appeared  that  the  deceased  was  knocked  down  and,  in  falling,  struck 
some  substance  which  caused  death.  R.  v.  Kelly,  1  Moo.  C.  C,  118;  R  v.  Thompson,  1 
uf.,  180.  An  averment  that  death  was  caused  by  a  blow  of  a  hammer  is  supported  by 
evidence  of  a  blow  from  any  hard  instrument  held  in  the  hand.  R  v.  Mertin,  6C.  and  P., 
128.  See  State  v.  Smith.  82  Me.,  869;  Miller  v.  State,  26  Wis.,  884,  and  Archbola's  Cr. 
Pleading.  lOtli  ed.,  406,  407  for  a  collection  of  Enfflish  cases  on  the  point. 

(14)  Where  an  apprentice  died  who,  coming  Imck  from  the  bridewell  sick  and  in  a  filthy 
condition,  was  not  allowed  by  his  master  to  sleep  in  bed,  but  was  made  to  lie  on  bare  boards, 
and  did  not  receive  proper  medical  attention,  the  master  was  held  guilty  of  murder  if  the 
jury  found  malice.  R.  v.  Self,  1  £a<«t  P.  C.  226.  tk),  where  an  old  woman  died  from  neff- 
lect  in  the  house  of  one  who  was  under  obligation  to  care  for  her.    Reg.  v.  Marriott,  8  C 

6  P.,  425.  The  withholding  bv  a  master  of  sufficient  food  from  an  apprentice  may  be 
murder.  R  v.  Squires,  1  Russ.  Or.,  20.  If  a  mother  willfully  neglects  to  nourish  her  infant 
child  so  that  it  dies,  she  is  guilty  of  murder.   R  v.  Edwards.  8  G.  &  P..  611;  R  v.  Hughes, 

7  Cox,  801;  but  not  if  the  child  is  of  such  age  that  it  is  the  duty  of  the  father  to  furnish 
food.  R  V.  Saunders,  7  C.  «&P.,  277.  If  a  prisoner  dies  from  unreasonably  harsh  treat- 
ment by  his  jailer,  the  latter  is  guilty  of  murder.  R  v.  Hugeins,  Stra.,  8o2.  And  see 
Kun  ▼.  State,  11  Humph.,  159;  Reg.  ▼.  Plummer,  1  C.  &  K,  600;  Roscoe  Cr.  Ev.,  724 
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to  cnre  him,  whioh  contrary  to  ezpeotation,  kills  bim,  this  is  neither  murder 
nor  manslaughter,  but  misadventure;  and  he  shall  not  be  punished  criminally, 
however  liable  he  might  formerly  have  been  to  a  civil  action  for  neglect  or 
ignorance:  (p)  (15)  but  it  hath  been  holden,  that  if  it  be  not  a  regular  physi* 
cian  or  surgeon,  who  administers  the  medicine,  or  performs  the  operation,  it 
is  manslaughter  at  the  least,  (q)  Yet,  Sir  Matthew  Hale  very  justly  questions 
the  law  of  this  determination,  (r)  (16)  In  order  also  to  make  the  killing  mur- 
der, it  is  requisite  that  the  party  die  within  a  year  and  a  day  after  the  stroke 
received,  or  cause  of  death  administered ;  in  the  computation  of  which,  the 
whole  day  upon  which  the  hurt  was  done  shall  be  reckoned  the  first.  («) 

Farther;  the  person  killed  must  be  *^a  reaaondble  creature  in  beingy  and 
under  the  hinges  peact^  at  the  time  of  the  ♦killing.  Therefore  to  kill  r  «i  aq-i 
an  alien,  a  Jew,  or  an  outlaw,  who  were  all  under  the  king's  peace  and  *-  ^ 
protection,  is  as  much  murder  as  to  kill  the  most  regular-bom  Englishman; 
except  he  be  an  alien  enemy-in  time  of  war.  (^).  To  kill  a  child  in  its  mother's 
womb,  is  now  no  murder,  but  a  great  misprision:  but  if  the  child  be  bom 
alive,  and  dieth  by  reason  of  the  potion  or  bruises  it  received  in  the  womb,  it 
seems,  by  the  better  opinion,  to  be  murder  in  such  as  administered  or  gave 
them,  (li)  But,  as  there  is  one  case  where  it  is  difficult  to  prove  the  child's 
being  born  alive,  namely,  in  the  case  of  the  murder  of  bastard  children  by  the 
unnatural  mother,  it  is  enacted  by  statute  21  Jac.  I,  c  27,  that  if  any  woman 
be  delivered  of  a  child  which  if  oorn  alive  should  by  law  be  a  bastard;  and 
endeavours  privately  to  conceal  its  death,  by  burying  the  child  or  the  like;  the 
mother  so  offending  shall  suffer  death  as  in  the  case  of  murder,  unless  she  can 
prove,  by  one  witness  at  least,  that  the  child  was  actually  born  dead.  This  law, 
which  savours  pretty  strongly  of  severity  in  making  the  concealment  of  the 
death  almost  conclusive  evidence  of  the  child's  being  murdered  by  the  mother, 
is  nevertheless  to  be  also  met  with  in  the  criminal  codes  of  many  other  nations 
of  Europe:  as  the  Danes,  the  Swedes,  and  the  French,  (v)  But  I  apprehend 
it  has  of  late  years  been  usual  with  us  in  England,  upon  trials  for  thb  offence, 
to  require  some  sort  of  presumptive  evidence  that  the  child  was  born  alive, 
before  the  other  constrained  presumption  (that  the  child  whose  death  is  con- 
cealed was  therefore  killed  by  its  parent)  is  admitted  to  convict  the  prisoner. 
(17) 

Lastly,  the  killing  roust  be  committed  viith  malice  (tforethoughty  to  make  it 
the  crime  of  murder.  This  is  the  grand  criterion  which  now  distinguishes 
murder  from  other  killing:  and  this  malice  prepense,  malltia  pracogitatay  is 
not  so  properly  spite  or  malevolence  to  the  deceased  in  particular,  as  any  evil 
design  in  general:  the  dictate  of  a  wicked,  depraved,  ana  malignant  heart;  (to) 
un  disposition  a  /aire  un  male  chose;  {x)  and  it  may  be  either  express  or  im- 
plied in  law.  Express  *malice  is  when  one,  with  a  sedate  deliberate  r«i  aqi 
mind  and  formed  design,  doth  kill  another:  which  formed  design  is   ^        J 

(p)  Mirr.  c.  4.  f  10.    See  book  IIL  page  128.  (g)  Britt.  o.  fi.    4  Inst.  251. 

(r)  1  Hal.  P.  C.  4W.  («)  1  Hawk.  P.  C.  79.  (0  8  Inst  90.    1  Hal.  P.  a  438. 

(u)  9  Inst.  00.    1  Hawk.  P.  O,  80,  but  see»  1  HaL  P.  0.  488.  (v)  See  Barrington  on  the  ttatatea,  4ak 

p.  468.  (tff)  Foster,  856.  («)  8  Roll.  Bep.  461. 

(15)  A  physician  is  liable  to  a  civil  action  for  damages  for  want  of  reasonable  care  aod 
skill.  Hallam  ▼.  Means,  82  III.,  879;  Gramm  v.  Boener,  66  Ind.,  407;  Hyatt  v.  Adams,  10 
Mich.,  180;  Hathorn  v.  Richmond,  48  Vt..  557;  Riper  v.  Menifee,  12  B.  Mon.,  465;  Leigh- 
ton  V.  Sargent,  11  Fost  ,119;  Simonds  v.  Henry,  89  Me.,  165  (case  of  a  dentist). 

(16)  Whether  one  is  a  regular  physician  or  not,  he  is  bound  to  use  competent  skill,  or  the 
death  of  the  patient  may  render  bim  guilty  of  manslaughter.  R.  v.  Spiller,  5  C.  &  P.,  838. 
If  a  surgeon,  regular  or  not,  uses  his  best  slcill  he  Is  not  liable  for  death.  R  v.  Williamson, 
8  C.  &  F..  685;  R.  v.  VanButchell,  8  C.  &  P.,  629;  R.  v.  Long.  4  C.  &  P.,  898:  Com.  v. 
Thompson,  6  Mass.,  184:  Rice  ▼.  State,  8  Mo..  561.  Otherwise  if  the  fatal  treatment  was 
adopted  through  obstinate  rashness.  Com.  ▼.  Thompson,  ubi  supra.  But  if  one  undertakes 
to  act  as  surgeon,  where  competent  assistance  is  attaina1}1e,  he  is  responsible  for  the  conse- 
^piences,  if  death  ensue.    R  ▼.  Webb,  1  Moo.  A  Rob. .  405. 

(17)  Statute  21  James  I,  c.  27,  is  repealed.  The  present  law  on  the  subject  of  this  para- 
graph is  24  and  25  Vic,  c.  100. 
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evidenoed  b^  external  circnmstances  discovering  that  inward  intention;  as 
lying  in  wait,  antecedent  menaces,  former  grudges,  and  concerted  schemes 
to  do  him  some  bodily  harm  (y)  This  takes  m  the  case  of  deliberate  duelling, 
where  both  parties  meet  avowedly  with  an  intent  to  murder:  thinking  it  their 
daty  as  gentlemen,  and  claiming  it  as  their  right,  to  wanton  with  their  own 
lives  and  those  of  their  fellow  creatures;  without  any  warrant  or  authority 
from  any  power  either  divine  or  human,  but  in  direct  contradiction  to  the  laws 
both  of  Glod  and  man;  and  therefore  the  law  has  justly  fixed  the  crime  and 
punishment  of  fnurder  on  them,  and  on  their  seconds  also,  (z)  (18)  Yet  it  re- 
quires such  a  degree  of  passive  valour  to  combat  the  dread  of  even  undeserved 
contempt,  arising  from  the  false  notions  of  honour-  too  generally  received  in 
Europe,  that  the  strongest  prohibitions  and  penalties  of  the  law  will  never  be 
entirely  effectual  to  eradicate  this  unhappy  custom;  till  a  method  be  found  out 
of  compelling  the  original  aggressor  to  make  some  other  satisfaction  to  the 
affronted  party,  which  the  world  shall  esteem  equally  reputable,  as  that  which 
is  now  given  at  the  hazard  of  the  life  and  fortune,  as  well  of  the  person 
insulted,  as  of  him  who  hath  given  the  insult.  (19)  Also,  if  even  upon  asnd-  . 
den  provocation  one  beats  another  in  a  cruel  and  unusual  manner,  so  that  he 
dies,  though  he  did  not  intend  his  death,  vet  he  is  guilty  of  murder  by  express 
malice:  that  is,  by  an  express  evil  design,  the  genuine  sense  of  malitia.  As, 
when  a  park-keeper -tied  a  boy  that  was  stealing  wood,  to  a  horse's  tail,  and 
dragged  him  along  the  park;  when  a  master  corrected  his  servant  with  an  iron 
bar;  and  a  schoolmaster  stamped  on  his  scholar's  belly;  so  that  each  of  the 
sufferers  died:  these  were  justly  held  to  be  murders,  because  the  correction 
being  excessive,  and  such  as  could  not  proceed  but  from  a  bad  heart,  it  was 
equivalent  to  a  deliberate  act  of  slaughter,  {aj  (20) 

r*200l  ^^^^^^^  shM  he  be  guilty  of  a  less  onme,  who  kills  another  *in  oonse- 
^  ^  quence  of  such  a  wilful  act  as  shows  him  to  be  an  enemy  to  all  man- 
kind in  general;  as  going  deliberately,  and  with  an  intent  to  do  mischief,  (ft)  upon 
a  horse  used  to  strike,  or  coolly  discharging  a  gun  among  a  multitude  of 
people,  (c)  So,  if  a  man  resolves  to  kill  the  next  man  he  meets,  and  does  kill 
him,  it  IS  murder,  although  he  knew  him  not;  for  this  is  universal  malice. 
And,  if  two  or  more  come  together  to  do  an  unlawful  act  against  the  king's 
peace,  of  which  the  probable  consequence  might  be  bloodshed,  as  to  beat  a  man, 
to  commit  a  riot,  or  to  rob  a  park:  and  one  of  them  kills  a  man;  it  is  murder 
in  them  all,  because  of  the  unlawful  act,  the  mcUitia  prcBcogitatay  or  evil  in- 
tended beforehand,  (d)  (21) 
Also,  in  many  cases  where  no  malice  is  expressed,  the  law  will  imply  it,  as. 


8} 


1  Hal.  P.  a  451.  (s)  1  Hawk.  P.  C.  83. 

la)  1  HaL  P.  C.  46i,  4;S,  474.       (b)  Lord  Kaym.  14^.  (c)  1  Hawk.  P.  a  74.  (d)  Ilrid,  81 


(18)  On  the  subject  of  challenges  and  daels,  see  note  p.  150,  ante. 

(19)  See  the  case  of  Commonwealth  v.  Webster,  5  Gush.,  295,  for  the  meaning  of  "malice 
aforethought"  Also  State  v.  Martin,  2  Led.,  101;  Whiteford  v.  Commonwealth,  6  Rand., 
721;  Dale  v.  State,  10  Yerg.,  551 ;  Shoemaker  v.  State,  12  Ohio,  48;  U.  S.  v.  Ross,  I  Gallia., 
624.  The  words  '*  premeuitated  design,"  it  has  been  held,  mean  in  legal  effect  the  same  as 
"malice  aforethought."  McDanielv.  State,  8  S.  and  M.,  401.  Whether  it  is  legally  with 
malice  aforethought  when  one  is  killed  upon  the  sudden  impulse  of  passion  without  previ- 
ous design,  compare  Commonwealth  v.  Webster,  6  CusIl,  295.  and  People  v.  Austin,  1  Park. 
C.  R.,  164,  with  CUrk  v.  State,  S  Humph.,  071,  and  Bivens  v.  State,  6  £ng.  (Ark.),  455,  and 
the  cases  referred  to  in  each 

(20)  See  Bishop.  Cr.  L.,  7th  ed.,  $;§  668.  688;  Whart  Cr.  L.,  7th  ed.,  gg  960-990. 

(21)  "If  the  act  from  which  death  ensues  be  malum  ime,  it  will  be  murder  or  manslaugh- 
ter  acconlinff  to  the  circumstances;  if  done  in  prosecution  of  a  felonious  intent,  but  the 
death  ensued  against  or  beside  the  intent  of  the  party,  it  will  be  murder;  but  on  the  other 
hand,  if  the  intent  went  no  further  than  to  commit  a  bare  trespass,  it  will  be  manslaughter. 
•  •  •  •  jf^  number  of  persons  conspire  to  do  an  unlawful  act,  and  they  inflict  death 
as  a  means  of  effecting  the  design,  it  is  murder  in  alL  If  the  unlawful  act  was  a  trespass, 
the  murder  to  affect  all  must  be  done  in  the  prosecution  of  the  design.  If  the  unlawful 
ftct  be  a  felony,  it  will  be  murder  in  all,  altliough  the  death  happened  collaterally  or  beside 
the  principal  design."    Wharton  Cr.  L.  §§  997,  98;  and  see  generally  gg  997-1001. 
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where  a  man  wilfally  poisons  another;  in  snch  a  deliberate  act  the  law  pre- 
sumes malice,  thoagh  no  particular  enmity  can  be  proved,  (e)  And  if  a  man 
kills  another  suddenly,  without  any,  or  without  a  considerable,  provocation, 
the  law  implies  malice;  for  no  person,  unless  of  an  abandoned  neart,  would 
be  guilty  of  snch  an  act,  upon  a  slight  or  no  apparent  cause.  No  affront,  by 
words  or  gestures  only,  is  a  sufficient  provocation,  so  as  to  excuse  or  extenu- 
ate such  acts  of  violence  as  manifestly  endanger  the  life  of  another.  {/)  But 
if  the  person  so  provoked  had  unfortunately Irilled  the  other,  by  beating  him 
in  such  a  manner  as  showed  only  an  intent  to  chastise  and  not  to  kill  hiro,  the 
law  so  far  considers  the  provocation  of  contumelious  behaviour  as  to  adjudge 
it  only  manslaughter,  and  not'  mttrd,er.  {ff)  In  like  manner,  if  one  kills  an 
officer  of  justice,  either  civil  or  criminal,  in  the  execution  of  his  duty,  or  any 
of  his  assistants,  endeavouring  to  conserve  the  peace,  or  any  private  person 
endeavouring  to  suppress  an  affray  or  apprehend  a  felon,  knowing  his  author- 
ity or  the  intention  with  which  he  interposes,  the  law  will  imply  malice,  and 
the  killer  shall  be  guilty  of  murder.  (A)  And  if  one  intends  to  do  another 
felony,  '''and  undesignedly  kills  a  man,  this  is  also  murder,  (e)  Thus-  r^oQii 
if  one  shoots  at  A  and  misses  him,  but  kills  B,  this  is  murder;  because  *-  ^ 
of  the  previous  felonious  intent,  which  the  law  transfers  from  one  to  the  other. 
The  same  is  the  case  where  one  lays  poison  for  A;  and  B,  against  whom  the 
prisoner  had  no  malicious  intent,  takes  it,  and  it  kills  him;  this  is  likewise 
murder.  (J)  So  also  if  one  gives  a  woman  with  child  a  medicine  to  procure 
abortion  and  it  operates  so  violently  as  to  kill  the  woman,  this  is  murder  in  the 
person  who  gave  it.  (k)  It  were  endless  to  go  through  all  the  cases  of  homi- 
cide which  have  been  adjudged,  either  expressly  or  impliedly,  malicious:  these, 
therefore,  may  suffice  as  a  specimen;  and  we  may  take  it  for  a  general  rule, 
that  all  homicide  is  malicious,  and,  of  course,  amounts  to  murder,  unless  where 
jicstified  by  the  command  or  permission  of  the  law;  excused  on  the  account  of 
accident  or  self-preservation;  or  allevicded  into  manslaughter,  by  being  either 
the  involuntary  consequence  of  some  act,  not  strictly  lawful,  or  if  voluntary, 
occasioned  by  some  sudden  and  sufficiently  violent  provocation.  And  all  these 
circumstances  of  justification,  excuse,  or  alleviation,  it  is  incumbent  upon  the 
prisoner  to  make  out,  to  the  satisfaction  of  the  court  and  jury;  the  latter  of 
whom  are  to  decide  whether  the  circumstances  alleged  are  proved  to  have 
actuallv  existed;  the  former,  how  far  they  extend  to  take  away  or  mitigate 
the  guilt.  For  all  homicide  is  presumed  to  be  malicious,  until  the  contrary  ap- 
peareth  upon  evidence.  (Q  (22) 

The  punishment  of  murder  and  that  of  manslaughter,  was  formerly  one  and 
the  same;  both  having  the  benefit  of  clergy;  so  that  none  but  unlearned  per- 
sons, who  least  knew  the  guilt  of  it,  were  put  to  death  for  this  enormous 
crime,  (m)    But  now  by  several  statutes,  (n)  the  benefit  of  clergy  is  taken 

(•)  1  Hal.  p.  a  460W  (/)  1  Hawk.  P.  0.  SI    1  Hal.  P.  a  465,  45S.  (g)  Post  ML 

<fc)  1  Hal.  P.  C.  407.    Fbtt«D6,fto.       (0  1  HaL  P.  0. 40S.       (i)JMd.46S. 
<*)  Ibid.  429.  0)  FostJBS.  (m)  1  HaL  P.  a  4fiO. 

<W)88Hen.vm.aL    iXdw.VLaia.   4 and 5 Fb.  and M.  a 4. 

(23)  As  the  majority  of  homicides  are  not,  infaet,  malicious,  but  occur  through  misadvent- 
ure,  or  under  circumstances  which  would  reduce  Uie  offence  to  manslaughter,  a  legal  pre- 
sumption of  malice  seems  inconsistent  with  the  general  doctrines  of  the  criminal  law,  as 
well  as  with  huiaanity.  On  this  subject  the  r^er  is  referred  to  the  Review  of  the 
Trial  of  Prof.  Webster,  by  Hon.  Joel  Parker,  North  American  Review,  No.  72,  p.  178. 

That  malice  is  not  a  legal  presumption,  from  the  fact  of  homicide,  but  an  inference 
to  be  drawn  by  the  jury  from  the  surrounding  circumstances,  see  Wharton  Or.  L.,  7th  cd.  g 
718;  Bish. ,  6th  ed. ,  §678 ;  Farris  v.  Codl  ,  14  Bush,  862 ;  State  v.  Swayse,  80  La.  Ann.  II,  1823 ; 
Dukes  V.  State,  14  Fla.,  499;Maher  v.  People,  10  Mich..  212;  Stokes  v.  People,  68  N.  Y., 
164;  State  v.  McDonnell,  82  Yt,  481;  Clem  ▼.  State,  81  Ind.,  480;  Eiland  ▼.  State,  52  Ala., 
822.  In  Ck>nL  v.  Hawkins,  8  Gray,  468,  it  was  held  that  the  jury  must  infer  malice,  when 
the  surrounding  circumstances  are  known,  limiting  the  applicauon  of  the  doctrine  laid  down 
in  Com.  v.  Webster,  6  Cush.,  295,  and  Com.  v.  York,  9  Met ,  98.  See  also  U.  S.  v  Ann- 
strong,  2  Curt.  C.  C,  446;  Brwin  v.  State,  29  Ohio  St,  186. 
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away  from  murderers  throngli  malice  prepense,  their  abettorg,  prooorers,  and 
counsellors.  In  atrocious  oases,  it  was  frequently  asual  for  the  court  to  direct 
the  murderer,  after  execution,  to  be  hung  upon  a  gibbet  in  chains  near  the 
r*202l  P^^^^  *where  the  fact  was  committed:  but  this  was  no  part  of  the  legal 
*-  •*  judgment;  and  the  like  is  still  sometimes  practised  in  the  case  of 
notorious  thieves.  This  being  quite  contrary  to  the  express  command  of  the 
Mosaicallaw,  (o)  seems  to  have  been  borrowed  from  the  civil  law:  which,  besides 
the  terror  of  the  example,  gives  also  another  reason  for  this  practice,  viz.: 
that  it  is  a  comfortable  sight  to  the  relations  and  friends  of  the  deceased,  (p) 
But  pow  in  England,  it  is  enacted  by  statute  25  Geo.  11,  c.  87,  that  the  judge, 
before  whom  any  person  is  found  guilty  of  wilful  murder,  shall  pronounce  sen- 
tence immediately  after  conviction,  unless  he  sees  cause  to  postpone  it;  and 
shall,  in  passing  sentence,  direct  him  to  be  executed  on  the  next  day  but  one  (un- 
less the  same  shall  be  Sunday,  and  then  on  the  Monday  following),  and  that  his 
body  be  delivered  to  the  surgeons  to  be  dissected  and  anatomized:  (q)  and  that 
the  judge  may  direct  his  body  to  be  afterwards  hung  in  chains,  but  in  nowise 
to  be  buried  without  dissection.  And,  during  the  short  but  awful  interval  be- 
tween sentence  and  execution,  the  prisoner  shall  be  kept  alone,  and  sustained 
with  only  bread  and  water.  But  a  power  is  allowed  to  the  judge,  upon  good 
and  sufficient  cause,  to  respite  the  execution,  and  relax  the  other  restraints  of 
this  act.  (23) 

By  the  Roman  law,  parricide,  or  the  murder  of  one^s  parents  or  children^ 
was  punished  in  a  much  severer  manner  than  any  other  kind  of  homicide. 
After  being  scourged,  the  delinquents  were  sewed  up  in  a  leathern  sack,  with  a 
live  dog,  a  cock,  a  viper,  and  an  ape,  and  so  cast  into  the  sea.  (r)  Solon,  it  is  true, 
in  his  laws,  made  none  against  parricide;  apprehending  it  impossible  that  anv 
one  should  be  guilty  of  so  unnatural  a  barbarity,  (a)  And  the  Persians,  accord- 
ing to  Herodotus,  entertained  the  sanie  notion,  when  they  adjudged  all  persons 
who  killed  their  reputed  parents  to  be  bastards.  And,  upon  some  such  reason 
r*203l  ^^  ^^^^^  ^^  must  account  for  the  ^omission  of  an  exemplary  punishment 
*■  -J  for  this  crime  in  our  English  laws;  which  treat  it  no  otherwise  than  as 
simple  murder,  unless  the  child  was  also  the  servant  of  his  parent,  {t) 

For,  though  the  breach  of  natural  relation  is  observed,  yet  the  breach  of 
civil  or  ecclesiastical  connexions,  when  coupled  with  murder,  denominates  it  a 
new  offence,  no  less  than  a  species  of  treason,  called  parva  proditio,  or  petU 
treason :  which  however  is  nothing  else  but  an  aggravated  decree  of  murder; 
(u)  although,  on  account  of  the  violation  of  private  allegiance,  it  is  stigmatized 
as  an  inferior  species  of  treason,  (v)  And  thus,  in  the  ancient  Oothic  consti- 
tution, we  find  the  breach  both  of  natural  and  civil  relations  ranked  in  the  sVme 
class  with  crimes  against  the  state  and  the  sovereign,  {to) 

Petit  treason,  (24)  according  to  the  statute  25  Edward  III,  c.  2,  may  happen 
three  ways,  by  a  servant  killing  his  master,  a  wife  her  husband,  or  an  ecclesias- 
tical person  (either  secular  or  regular)  his  superior,  to  whom  he  owes  faith  and 
obedience.  A  servant  who  kills  his  master,  whom  he  has  left,  upon  a  erudffe 
conceived  against  him  during  his  service,  is  guilty  of  petit  treason:  K>r  the 
traitorous  intention  was  hatched  while  the  rdation  subsisted  between  them; 


(o)  "The  body  of  a  matofaotor  diAU  boI  rMnaln  all  nli^l  apon  Uie  tree,  but  tfaon  ilialt  In  any 
bury  him  that  day,  that  the  laod  be  not  delUed.**   Dent.  acd.  S8. 

(p)  ^* FcuHomM latnmsa,  in  M»  loeU,  «M  groMtoH  aunt^furea  Jtgendoa  ptaouit:  ut,  0t  eanapeetu  deleft 
r«intur  alH^  et  §olatio  m  oogmUU  intermnpiorum  9odem  loco  pmna  r$dait<u  in  quo  latronet  homicidim 
/eei«Mnl**    J^.  4S,  19,  Sl  f ».  •-  — »      m 

(g)  Post.  107.  ir)if  41,  9,  a  (•)  aa  pro.  8.  Bomria,  f  96.  (Q  1  HaL  P.  0. 980. 

(u)  Foster,  107,  894,  t».  («)  See  page  76. 

(w)  **  Omniwn  graniuima  cmutiur  vU  faeta  ab  inooli$  in  patriam^  aubditit  in  ragem,  UbeH»  in  pttrtm 
t««,  maritiB  in  uxortM,  {at  viee  var§a\  Mrvis  in  domino*,  out  otiam  ab  Komina  in  wmai  ipaum.  Stiern.  do 
Jnre  Ooth»  1. 1,  a  1 

(98)  The  act  85  Qeo.  II,  a  87,  is  repealed,  and  by  6  and  7  Wm.  17,  e.  80,  sentence  of  death 
Id  cases  of  murder  was  made  the  same  as  in  other  capital  cases. 

(24)  Petit  treason  is  unknown  to  the  law  of  the  United  States,  and  was  abolished  in  Boff- 
land  by  statute  9  Cfeo.  lY,  c.  81,  g  2. 
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and  this  is  only  an  execution  of  that  intention,  (x)  So,  if  a  wife  be  diroroed 
a  mensa  et  thoro,  still  the  vinctdum  mcttrimanii  sabsists,  and  if  she  kills  such 
divorced  husband,  she  is  a  traitress,  (y)  And  a  clergyman  is  understood  to 
owe  canonical  obedience  to  the  bishop  who  ordained  him,  to  him  in  whose  dio- 
cese he  is  beneficed,  and  also  to  the  metropolitan  of  such  suffragan  or  diocesan 
bishop:  and  therefore  to  loll  any  of  these  is  petit  treason,  {z)  As  to  the  rest, 
whatever  has  been  said,  or  remains  to  be  observed  hereafter,  with  respect  to 
wilful  murder,  is  also  applicable  to  the  crime  of  petit  treason,  which  is  no  other 
than  murder  in  '''its  most  odious  degree:  except  that  the  trial  shall  be  r«oA4i 
as  in  cases  of  high  treason,  before  tne  improvements  therein  made  by  ■-  -* 
the  statutes  of  William  III.  (a)  But  a  person  indicted  of  petit  treason  may 
be  acquitted  thereof,  and  found  guilty  of  manslaughter  or  murder:  {b)  and  in 
such  case  it  should  seem  that  two  witnesses  are  not  necessary,  as  in  case  of 
petit  treason  they  are.  Which  crime  is  also  distingubhed  from  murder  in  its 
punishment. 

The  punishment  of  petit  treason,  in  a  man,  is  to  be  drawn  and  hanged,  and 
in  a  woman  to  be  drawn  and  burnt;  (c)  the  idea  of  which  latter  punishment 
seems  to  have  been  handed  down  to  us  by  the  laws  of  the  ancient  Druids,  which 
condemned  a  woman  to  be  burnt  for  murdering  her  husband;  (d)  and  it  is  now 
the  usual  punishment  for  all  sorts  of  treason  committed  by  those  of  the  female 
sex.  {e)  (25)  Persons  guilty  of  petit  treason  were  first  debarred  the  benefit  of 
clergy,  by  statute  12  Hen.  YIl,  c.  7,  which  has  been  since  extended  to  their 
aiders,  abettors  and  counsellors,  by  statutes  23  Hen.  YIII,  o.  1,  and  4  and  5  P. 
and  M.  c  4. 


CHAPTER  XV. 


OF  OFFENCES  AGAINST  THE  PERSONS  OF  INDIVID- 
UALS. 

Haviko  in  the  preceding  chapter  considered  the  principal  crime,  or  public 
wrone,  that  can  be  committed  against  a  private  subject,  namely,  by  destroy- 
ing his  life;  I  proceed  now  to  inquire  into  such  other  crimes  and  misdemeanors, 
as  more  peculiarly  affect  the  security  of  his  person,  while  living. 

Of  these  some  are  felonies,  and  in  their  nature  capital;  others  are  simple  mis- 
demeanors, and  punishable  with  a  lighter  animadversion.  Of  the  felonies,  the 
first  is  that  of  mat/hem. 

I.  Mayhem,  mat/hemium^  was  in  part  considered  in  the  preceding  book, 
(a)  as  a  civil  injury;  but  it  is  also  looked  upon  in  a  criminal  light  by  the  law, 
being  an  atrocious  breach  of  the  king^s  peace,  and  an  offence  tending  to  deprive 
him  of  the  aid  and  assistance  of  his  subjects  For  mayhem  is  properly  defined 
to  be,  as  we  may  remember,  the  violently  depriving  another  of  the  use  of  such 
of  his  members  as  may  render  him  the  less  able  in  fighting,  either  to  defend 
himself,  or  to  annoy  his  adversary,  (b)  And  therefore  the  cutting  off,  or  dis- 
abling, or  weakening  a  man's  hand  or  finger,  or  striking  out  his  eye  or  fore- 
tooth, or  depriving  him  of  those  parts  the  loss  of  which  in  all  animals  abates 
their  courage,  are  held  to  *be  mayhems.  But  the  cutting  off  his  ear,  rmoQtt-i 
or  nose,  or  the  like,  are  not  held  to  be  mayhems  at  common  law;  be-  *-  ^ 
canse  they  do  not  weaken  but  only  disfigure  him. 

(«)  1  Hawk.  p.  a  SS.    IHaLP.  aaSO.  (y)  1  HaL  P.  a  SSI.  (fOI^fid.  (a)  IVMt,  887. 

(M  PoBUT.  108,    1  HaL  P.  a  878L    1  Hal.  P.  0.  184.  x  /    >-^ 

(e)  1  Hal.  P.  0.  888.    8  Inst.  811.         (d)  Cmar  d«  (tfO.    <?a».  I.  8,  c.  18.         («)  SM  page  88l 
(a)8eebookm,i».]SL  (6)  BriM.  1 1,  o.  88.    1  Hawk,  P.  C.  Ill 


(d5)  It  was  abolished  by  80  Geo.  m,  c.  48.    The  punishment  is  now  death  by  hsnglii^ 

397 


206  Offenoes  against  Pebsonb  of  Inbiyxduau.     [Book  IT* 

By  the  ancient  law  of  England  he  that  maimed  any  man,  whereby  he  lott 
any  part  of  hig  bodvi  was  sentenced  to  lose  the  like  part;  msmbrumpro  mem' 
bro;  (o)  which  is  still  the  law  in  Sweden,  (d)  Bat  this  went  afterwards  oat  of 
nse:  partly  becaase  the  law  of  retaliation,  as  was  formerly  shown,  (e)  is  at  best 
an  inadeqaate  rale  of  panishment;  and  partly  becaase  apon  a  repetition  of  the 
offence  the  panishment  coald  not  be  repeatea.  So  that,  by  the  common  law, 
as  it  for  a  long  time  stood,  mayhem  was  only  panishable  with  fine  and  impri- 
sonment; (/)  anless  perhaps  the  offence  of  mayhem  by  castration,  which  all 
oar  old  writers  held  to  be  felony:  **  et  eeauitur  aHiquando  pcma  capUalu,  alU 
guando  perpetuum  exiliumj  cum  omnium  bonorum  ademptioney  (g)  And  this, 
although  the  mayhem  was  committed  upon  the  highest  provocation.  (A) 

Bat  subsequent  statateshave  put  the  crime  and  panishment  of  mayhem  more 
out  of  doubt.  For  first,  by  statute  5  Henry  IV^  c.  6,  to  remedy  a  mischief 
that  then  prevailed  of  beating,  wounding,  or  robbing  a  man,  and  then  cutting 
out  his  tongue,  or  patting  out  his  eyes,  to  prevent  him  from  being  an  evidence 
against  diem,  this  offence  is  declared  to  be  felony,  if  done  of  mauce  prepense; 
that  is,  as  Sir  Edward  Ooke  (i)  explains  it,  voluntarily,  and  of  set  purpose, 
though  done  upon  a  sudden  occasion.  Next,  in  order  of  time,  is  the  statute  of 
87  ELen.  Vlll,  c.  6,  which  directs,  that  if  a  man  shall  maliciously  and  unlaw- 

r*207l  ^^y  ^^^  ^^  ^^®  ^^  ^^  ^^y  ^^  ^^®  *king's  subjects,  he  shall  not  only 
^  ^  forfeit  treble  damages  to  the  party  grieved,  to  be  recovered  by  action  of 
trespass  at  common  law,  as  a  civil  satisfaction;  but  also  10^  by  way  of  fine  to 
the  king,  which  was  his  criminal  amercement.  The  last  statute,  but  by  far  the 
most  severe  and  effectual  of  all,  is  that  of  22  and  28  Car.  11,  c.  1,  called  the 
Coventry  Act;  being  occasioned  by  an  assault  on  Sir  John  Coventry  in  the 
street,  and  slitting  his  nose,  in  revenge  (as  was  supposed)  for  some  obnoxious 
words  uttered  by  him  in  parliament.  By  this  statute  it  is  enacted,  that  if  any 
person  shall,  of  malice  aforethought  and  by  lying  in  wait,  unlawfully  cut  out  or 
disable  the  tongue,  put  out  an  eye,  slit  the  nose,  cut  off  a  nose  or  lip,  or  cut 
off  or  disable  any  limb  or  member  of  any  other  person,  with  intent  to  maim  or 
to  di^gure  him;  such  person,  his  counsellors,  aiders,  and  abettors,  shall  be 
guilty  of  felony  without  benefit  of  clergy.  {Jc) 

Thus  much  for  the  felony  of  mayhem;  to  which  may  be  added  the  offence  of 
wilfully  and  maliciously  shooting  at  any  person  in  any  dwelling-house  or  other 
place;  an  offence,  of  which  the  probable  consequence  may  be  either  killing  or 
r*208l  i^^ii^ii^g  ^io^*  This,  though  no  such  evil  consequence  '''ensues,  is  made 
I-  -I  felony  without  benefit  of  clergy  by  statute  9  Geo.  I,  a  22,  and  thereupon 
one  Arnold  was  convicted  in  1723  for  shooting  at  Lord  Onslow;  but,  being  half 
a  madman,  was  never  executed,  but  confined  in  prison,  where  he  died  about 
thirty  years  after.  (1) 

(c)  8  Inst.  118  —  Jfet,  »i  lapUjrnie  90iifait9  d€  femme  au*avera  toU€  a  hom9  aM  •MtudraiL  em  Mel  cam 
perara  le  feme  la  une  mevn  parlupement,  come  le  memSre  dount  ele  avera  tret^paue,    (Brit,  a  S5u) 

(d)  Stiernhook  dejure  Svteon.  I.  8,  t.  8.  («)  See  page  ISl 
(/)  1  Hawk.  P.  C.  \^SL          (g)  Brao.  /ol.  144. 

(h)  Sir  Edward  Coke  (8  Inst.  62)  haa  transcribed  a  reoord  of  Henry  the  Tlilrd*!  time  (Ctame.  18  Bm.  W^ 
M.  9),  by  whloh  a  gentleman  of  Somertetshire  and  his  wife  appear  to  have  heen  apprehended  and  oom- 
mitted  to  prison,  oelng  indicted  for  dealing  thus  with  John,  tne  monk,  who  was  caught  in  adulteiy  with 
the  wife. 

(i)  8  Inst.  tt. 

(k)  On  this  statute  Mr.  Coke,  a  gentleman  of  Suffolk,  and  one  Woodbum,  a  laborer,  were  Indicted  la 
17S2:  Ooke  for  hiring  and  abetting  Woodbum,  and  Woodbum  for  the  actual  fact  of  slitting  the  nose  of 
Mr.  Orispe,  Cokeys  brother-in-law.  The  case  was  somewtiat  singular.  The  murder  of  Orispe  was  intended, 
and  he  was  left  for  dead,  being  terribly  hacked  and  disfigured  with  a  hedge-bill:  but  he  recovered.  Now 
the  bare  intent  to  murder  is  no  felony;  but  to  disfigure  with  an  intent  to  disfigure,  is  made  so  by  the 
statute;  on  which  they  were  therefore  indicted.  And  Ooke,  who  was  a  disgrace  to  the  profession  ot  the 
law.had  the  effrontery  to  rest  his  defence  upon  this  point,  that  the  assault  was  not  committed  with  an  In- 
tent to  disfigure,  but  with  an  Intent  to  murder;  and  therefore  not  within  the  statute.  But  the  court  held, 
that  if  a  ntan  attacks  another  to  murder  Idm  with  such  an  instrument  as  a  hedge-blU,  which  cannot  but 

(1)  All  the  preTiouB  statutes,  so  far  as  they  relate  to  offenses  against  the  person,  were 
repealed  by  7  Wul  IV,  and  1  Vie.,  c.  85.  For  the  most  recent  revision  of  the  law  on  this 
subject,  see  statute  24  and  25  Vic,  c.  100.  Penal  seryltnde  for  life  is  now  the  extreme 
penalty.  As  to  the  proper  mode  of  charging  mayhem,  see  Chick  v.  State,  7  Humph.,  101; 
State  T.  Bri^y,  8  Port  (Ala.),  473. 
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IT.  The  seoond  offenoe,  more  immediately  affecting  the  personal  seearity  of 
individaals,  relates  to  the  female  part  of  nis  majesty's  subjects;  being  that  of 
their  forcible  abduction  and  marricbge;  which  is  vulgarly  called  stealing  an 
heiress.  For  by  statute  8  Hen.  Vll,  c.  2,  it  is  enacted,  that  if  any  person  shall 
for  lucre  take  any  woman,  being  maid,  widow,  or  wife,  and  having  substance 
either  in  goods  or  lands,  or  being  heir  apparent  to  her  ancestors,  contrary  to 
her  will;  and  afterwards  she  be  married  to  such  misdoer,  or  by  his  consent  to 
another,  or  defiled;  such  person,  his  procurers  and  abettors,  and  such  as  know- 
ingly receive  such  woman,  shall  be  deemed  principal  felons;  and  by  statute  89 
Eliz.  c.  9,  the  benefit  of  clergy  is  taken  away  from  all  such  felons,  who  shall 
be  principals,  procurers,  or  accessories  hrfore  the  fact.  (2) 

In  the  construction  of  this  statute  it  hath  been  determined:  1.  That  the  in- 
dictment must  allege  that  the  taking  was  for  lucre,  for  such  are  the  words  of 
the  statute,  if)  2.  In  order  to  show  this,  it  must  appear  that  the  woman  has 
substance,  either  real  or  personal,  or  is  an  heir  apparent,  (m)  8.  It  must  appear 
that  she  was  taken  away  aeainst  her  will.  4.  It  must  also  appear  that  she  was 
afterwards  married,  or  defiled.  And  though  possibly  the  marriage  qr  defile- 
ment might  be  by  her  subsequent  consent  being  won  thereunto  by  fiatteries 
after  the  taking,  yet  this  is  felony,  if  the  first  taking  were  against  her  will:  (n) 
and  so  nice  versa,  if  the  woman  be  originally  taken  away  with  her  own  con- 
sent, yet  if  she  afterwards  refuse  to  continue  with  the  offender,  and  be  forced 
against  her  will,  she  may  from  that  time  as  properly  *be  said  to  be  r«  ^ool 
taken  against  her  will,  as  if  she  never  had  given  any  consent  at  all;  ^  -I 
for  till  the  force  was  put  upon  her  she  was  in  her  own  power,  {o)  It  is  held 
that  a  woman  thus  taken  away  and  married  may  be  sworn  and  give  evidence 
against  the  offender,  though  he  is  her  husband  de  facto;  contrary  to  the  general 
rule  of  law;  because  he  is  no  husband  de  jure,  in  case  the  actual  marriage  was 
also  against  her  will,  (p  )  In  cases,  indeed,  where  the  actual  marriage  is  good, 
by  the  consent  of  the  inveigled  woman  obtained  after  her  forcible  abduction. 
Sir  Matthew  Hale  seems  to  question  how  far  her  evidence  should  be  allowed: 
but  other  authorities  (q)  seem  to  agree,  that  it  should  even  then  be  admitted; 
esteeming  it  absurd,  tnat  the  offender  should  thus  take  advantage  of  his  own 
wrong,  and  that  the  very  act  of  marriage,  which  is  a  principal  ingredient  of 
his  crime,  should  (by  a  forced  construction  of  law)  be  made  use  of  to  stop  the 
mouth  of  the  most  material  witness  against  him. 

An  inferior  degree  of  the  same  kind  of  offence,  but  not  attended  with  force, 
is  punished  by  the  statutes  4  and  5  P.  and  M.  c.  8,  which  enacts,  that  if  any 
person,  above  the  age  of  fourteen,  unlawfully  shall  convey  or  take  away  any 
tooman  child  unmarried  (which  is  held  (r)  to  extend  to  bastards  as  well  as  to 
legitimate  children),  within  the  age  of  sixteen  years,  from  the  possession  and 
against  the  will  of  the  father,  mother,  guardians,  or  governors,  he  shall  be  im- 
prisoned for  two  years,  or  fined  at  the  discretion  of  the  justices;  and  if  he  de- 
flowers such  maid  or  woman  child,  or  without  the  consent  of  parents  contracts 
matrimony  with  her,  he  shall  be  imprisoned  five  years,  or  fined  at  the  dis- 
cretion 01  the  justices,  and  she  shall  forfeit  all  her  lands  to  her  next  of  kin, 
during  the  life  of  her  said  husband.  So  that  as  these  stolen  marriages,  under 
the  age  of  sixteen,  were  usually  upon  mercenary  views,  this  act,  besides  punish- 

endaneer  the  disflgarlng  him;  and  in  such  attack  happens  not  to  kill,  bat  onlv  to  dlsflgrure  him;  he  maj 
be  indicted  on  this  statute:  and  it  shall  be  left  to  the  jury  to  determine  whether  it  were  not  a  dedgn  to 
murder  by  disfiguring,  and  consequently  a  malicious  intent  to  disfigure  as  well  as  to  murder.  According 
ly  the  jury  found  them  guilty  of  such  previous  intent  to  disfigure,  in  order  to  effect  the  principal  intent  to 
murder,  and  they  were  both  condemned  and  executed.    (State  Trials,  VI,  212.) 

(D  1  Hawk.  P.  0.  lia  (m)  1  Hal.  P.  a  660.     1  Hawk.  P.  C.  100.  (n)  1  Hal.  P.  C.  660. 

(o)  1  Hawk.  P.  0. 110.  (p)  lHaLP.a661.  (g)  Cro.  Oar.  488.    8Keb.l98.    State  Trials.  V,  4B6l 

(r)  Stra.  1182. 

(2)  This  offense  is  now  punishable  under  statute  24  and  2G  Yic,  c  100.  The  extreme 
penalty  is  fourteen  years'  penal  servitude.  The  guilty  party  is  made  incapable,  by  the 
statute,  of  taking  Any  estate  or  interest  in  the  property  of  the  woman  married,  but  the 
proper^,  on  his  conviction,  is  to  be  settled  as  the  court  of  chancery  may  appoint 
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ing  the  sedacer,  wisely  removed  the  temptation.  But  this  latter  part  of  the 
r*210l  ^^  ^  ^^^  rendered  '^'almost  useless,  by  provisions  of  a  very  different 
*-  -'  kind,  which  make  the  marriage  totally  void,  («)  in  the  statute  26  Geo. 
)d,  0.  88.  (8) 

m.  A  third  offenoe,  against  the  female  part  also  of  his  majesty's  subjeots, 
but  attended  with  greater  aggravation  than  that  of  forcible  marriage,  is  the 
orime  of  rape^  raptua  mtdierum,  or  the  carnal  knowledge  of  a  woman  forcibly 
and  against  her  will.  This,  by  the  Jewish  law,  {t)  was  punished  with  death, 
in  case  the  damsel  was  betrothed  to  another  man;  ana  in  case  she  was  not 
betrothed,  then  a  heavy  fine  of  fifty  shekels  was  to  be  paid  to  the  damsePs 
father,  and  she  was  to  be  the  wife  of  the  ravisher  all  the  davsof  his  life;  with* 
out  that  power  of  divorce,  which  was  in  general  permitted  oy  the  Mosaic  law. 

The  civil  law  (u)  punishes  the  crime  of  ravishment  with  death  and  confisca- 
tion of  goods:  under  which  it  includes  both  the  offence  of  forcible  abduction, 
or  taking  away  a  woman  from  her  friends,  of  which  we  last  spoke:  and  also  the 
present  offence  of  forcibly  dishonouring  them;  either  of  which,  without  the 
other,  is  in  that  law  sufficient  to  constitute  a  capital  crime.  Also  the  stealing 
away  a  woman  from  her  parents  or  guardians,  and  debauching  her,  is  equally 
penal  by  the  emperor's  edict,  whether  she  consent  or  is  forced:  **  sive  volenti- 
huSy  sive  nolentibua  miUieribtiSy  taJle  faoiniu  fuerit  perpetratumy  And  this, 
in  order  to  take  away  from  women  every  opportunity  of  offending  in  this  way: 
whom  the  Roman  law  supposes  never  to  go  astray,  without  the  seduction  and 
arts  of  the  other  sex:  and  therefore,  by  restraining  and  makine  so  highly  penal 
the  solicitations  of  the  men,  they  meant  to  secure  effectually  the  honour  of 
the  women.  ''  Si  enim  ipsi  raptores  metUy  vel  atrocUate  pcsfice,  ab  htguamodi 
facinare  se  temperaverinty  nuUi  mulierij  aive  volenti^  sive  nclenti^  peccandi 
locus  relinquetur;  quia  hoc  ipsum  velle  miUierum,  ab  insidiis  n^uiasimi  hominia 
r  *2lil  ^^^^^^*^^^^  rapinamy  inducitur,  "^Nisi  etenim  earn  iolicitaverit^  nisi, 
1-  -I  odiosis  artibus  circumvenerit,  non  faeiet  earn  velle  in  tantum  dedeeus 
sese  prodere.^^  But  our  English  law  does  not  entertain  quite  such  sublime  ideas 
of  the  honour  of  either  sex,  as  to  lay  the  blame  of  a  mutual  fault  upon  one  of  the 
transgressors  only:  and  therefore  makes  it  a  necessary  ingredient  in  the  crime 
of  rape,  that  it  must  be  against  the  woman's  will. 

Rape  was  punished  bv  the  Saxon  laws,  particularly  those  of  IBong  Athel- 
Stan,  (t^)  with  death:  which  was  also  agreeable  to  the  old  Gothic  or  Scandi- 
navian constitution,  (x)  But  this  was  afterwards  thought  too  hard:  and  in  its 
stead  another  severe  but  not  capital  punishment  was  inflicted  by  William  the 
Conqueror ;  viz.,  castration  and  loss  of  eyes;  (y)  which  continued  until 
after  Bracton  wrote,  in  the  reign  of  Henry  the  Third.  But,  in  order  to  pre- 
vent malicious  accusations,  it  was  then  the  law  (and,  it  seems,  still  continues 
to  be  so  in  appeals  of  rape),  {z)  that  the  woman  should  immediately  after, 
dum  recens  ^fueret  mcdeficiumy  go  to  the  next  town,  and  there  make  discovery 
to  some  credible  persons  of  the  injury  she  has  suffered;  and  afterwards  should 
acquaint  the  high  constable  of  the  hundred,  the  coroners,  and  the  sheriff  with 
the  outrage,  (a)  This  seems  to  correspond  in  some  degree  with  the  laws  of 
Scotland  and  Arragon,  (q)  which  require  that  complaint  must  be  made  within 
twenty-four  hours:  though  afterwards,  by  statute  Westm.  1,  c.  18,  the  time 
of  limitation  in  England  was  extended  to  forty  days.  At  present  there  is  na 
time  of  limitation  fixed:  for  as  it  is  usually  now  punished  by  indictment  at 
the  suit  of  the  king,  the  maxim  of  law  takes  place,  that  nuUum  tempus  occurrU 
rsgi;  but  the  jury  will  rarely  give  credit  to  a  stale  complaint.    During  the 


(•)  flee  book  LnB«e  487,  fto.  (Q  Deat  nil,  SB.  («)  Otod.  9,  «t  18. 

>)  Braoton,  1,\q,  88.  to)  fitternb.  d^jwn  Sueon,  1. 8. «.  a  ($)  LL,  QmL  Otmg. «.  Ill 
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The  act  4  and  5  P.  and  M.,  e.  8.  is  repealed,  and  the  subject  of  this  paragraph  is  oov. 
by  94  and  85  Via,  e.  100.    See  Roscoe  Or.  Sv.,  6th  ed.,  341 
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former  period  also  it  was  held  for  law,  (c)  that  tlio  woman  (by  consent  of  the 
judge  and  her  parents)  might  redeem  the  odcnder  from  the  execution  of  his 
sentence,  by  accepting  him  for  her  husband;  if  ke  also  was  willing  to  agree 
to  the  exchange,  but  not  otherwise. 

*In  the  3  £dw.  I,  by  the  statute  Wcstm.  1,  c.  13,  the  punishment  of  r^oioi 
rape  was  much  mitigated;  the  offence  itself  of  ravishing  a  damsel  ^  ^ 
within  age  (that  is,  twelve  years  old),  either  with  her  consent  or  without,  or  of 
any  otlicr  woman  against  ner  will,  being  reduced  to  a  trespass,  if  not  prose- 
cuted by  appeal  within  forty  days,  and  subjecting  the  offender  only  to  two 
years'  imprisonment,  and  a  fine  at  the  king's  will.  But  this  lenity  being  pro- 
ductive of  the  most  terrible  consequences,  it  was  in  ten  years  afterwards,  13 
Edw.  1,  found  necessary  to  make  the  offence  of  forcible  rape  felony  by  statute 
Westm.  2,  c.  34.  And  by  statute  18  Eliz.  c.  7,  it  is  made  felony  without  benefit 
of  clergy;  as  is  also  the  abominable  wickedness  of  carnally  knowing  and 
abusing  any  woman  child  under  the  age  of  ton  years:  in  which  case  the  con- 
sent or  non-consent  is  immaterial,  as  by  reason  of  her  tender  years  she  is  in- 
capable of  judgment  and  discretion.  Sir  Matthew  Hale  is  indeed  of  opinion 
that  such  profligate  actions  committed  on  an  infant  under  the  age  of  twelve 
years,  the  age  of  female  discretion  by  the  common  law,  either  witn  or  without 
ooiisent,  amount  to  rape  and  felony:  as  well  since  as  before  the  statute  of 
Queen  Elizabeth;  (d)  but  that  law  has  in  general  been  held  only  to  extend  to 
infants  under  te^i:  though  it  sliouid  seem  that  damsels  between  ten  and  twelve 
are  still  under  the  protection  of  the  statute  Westm.  I,  the  law  with  respect 
to  their  seduction  not  having  been  altered  by  either  of  the  subsequent  stat- 
utes. {4) 

A  male  infant,  under  the  age  of  fourteen  years,  is  presumed  by  law  incapa- 
ble to  commit  a  rape,  and  therefore  it  seems  cannot  be  found  guilty  of  it.  For 
though  in  other  felonies  malitla  supplet  oBtaCeniy  as  has  in  some  cases  been  shown; 
yet,  as  to  this  particular  species  of  felony,  the  law  supposes  an  imbecility  of 
body  as  well  as  mind,  (e)  (o) 

The  civil  law  seems  to  suppose  a  prostitute  or  common  harlot  incapable  of 
any  injuries  of  this  kind:  {/)  not  allowing  *any  punishment  for  violat-  r«9i<>i 
ing  the  ciiastity  of  her  who  hath  indeed  no  chastity  at  all,  or  at  least  *-  ^ 
hath  no  regard  to  it.  But  the  law  of  England  does  not  judge  so  hardly  of  of- 
fenders, as  to  cut  off  all  opportunity  of  retreat  even  from  common  strumpets, 
and  to  treat  them  as  never  capable  of  amendment.  It  therefore  holds  it  to  be 
felony  to  force  even  a  concubine  or  harlot;  because  the  woman  may  have  for- 
saken that  unlawful  course  of  life:  (g)  for,  as  Bracton  well  observes,  (h)  "  licet 
meretrix  fuerit  antea^  certe  tunc  temporU  non  fuit^  cum  reclajnando  nequiticB 
ejus  cwieentire  uoluU.  (6) 

As  to  the  material  facts  requisite  to  bo  given  in  evidence  and  proved  upon 
an  indictment  of  rape,  they  are  of  such  a  nature,  that  though  necessary  to  be 
known  and  settled,  for  the  conviction  of  the  guilty  and  preservation  of  the  in- 
nocent, and  therefore  to  be  found  in  suchcrimmal  treatises  as  discourse  of  these 
matters  in  detail,  yet  they  are  highly  impioper  to  be  publicly  discussed,  except 

(c)  OlanT.  L  14,  e.  1    Bract.  I.  S,  «.  18.  (d)  1  Hal.  P.  C.  691. 

(«>  Ibid.  (/)  Ood.  9,  9,  SSL    ^.  47,  8.  SOL  (p)  1  HaL  P.  C.  «W.    1  Hawk.  P.  a  106.        (h)  fol,  147. 

(4)  The  punishment  for  rape,  and  also  for  carnal  knowledge  of  a  female  child  under  ten 
years  of  age,  was  reduced  to  traasportatfon  for  life,  by  statute  4  and  5  Vic,  c.  66,  and  now 
to  penal  servitude  or  imprisonment     Statute  24  and  25  Vic.,  c.  100. 

(5)  But  a  boy  under  the  age  of  puberty,  or  a  woman,  or  a  husband  in  respect  to  bis  own 
wife,  may  become  guilty  as  principal  in  the  second  degree  of  this  offense  of  rape.  In  Com- 
monwealth ▼.  Green.  2  Pick..  880.  it  was  held  that  a  boy  under  fourteen  might  be  guilty  of 
an  assault  with  intent  to  commit  rape.  And  see  Williams  v.  State,  14  Ohio,  222.  But  the 
decisions  generally  are  the  other  way.    See  1  Bish.  Cr.  L.,  7th  ed.,  g  7<t6. 

(6)  And  whether  she  has  forsaken  it  or  not,  she  Is  entitled  to  the  protection  of  the  law. 
Am  Wright  ▼.  State,  4  Humph.,  194;  Pleasant  v.  State,  15  Ark..  624.  But  her  character 
may  haTO  an  important  bearing  on  the  credibility  of  he:  accusation. 
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only  in  a  court  of  justioe.  I  shall,  therefore,  merely  add  upon  this  head  a  few 
remarks  from  Sir  Matthew  Kale:  with  regard  to  the  competency  and  credibil- 
ity  of  witnesses;  which  mAjf  salvo  pudore^  be  considered. 

And,  first,  the  party  ravished  may  give  evidence  upon  oath,  and  is  in  law  a 
competent  witness;  but  the  credibility  of  her  testimony,  and  how  far  forth  she 
is  to  be  believed,  must  be  left  to  the  jury  upon  the  circumstances  of  fact  that 
concur  in  that  testimony.  For  instance:  if  the  witness  be  of  good  fame;  if  she 
presently  discovered  the  offence,  and  made  search  for  the  offender;  if  the  party 
accused  fled  for  it;  these  and  the  like  are  concurring  circumstances  wliich  give 
greater  probability  to  her  evidence.  But  on  the  other  side,  if  she  be  of  evil 
fame,  and  stand  unsupported  by  others;  if  she  concealed  the  injury  for  any 
considerable  time  after  she  had  opportunity  to  complain ;  if  the  place  where  the 
fact  was  alleged  to  be  committed  was  where  it  was  possible  she  might  have  been 
r*2l4l  ^^^^'  ^°^  ^^®  made  no  outcry;  these  and  the  *like  circumstances  carry 
^  -'a  strong  but  not  conclusive  presumption  that  her  testimony  is  false  or 
feigned.  (7). 

Moreover,  if  the  rape  be  charged  to  be  committed  on  an  infant  under  twelve 
years  of  age,  she  may  still  be  a  competent  witness,  if  she  hath  sense  and  under* 
standing  to  know  the  nature  and  obligations  of  an  oath;  or  even  to  be  sensibleof 
the  wickedness  of  telling  a  deliberate  lie.  Nay,  though  she  hath  not,  it  is  thought 
by  Sir  Matthew  Hale  (i)  that  she  ought  to  be  heard  without  oath^to  ^ive 
the  court  information;  and  others  have  held,  that  what  the  child  told  her  mother, 
or  other  relations,  may  be  given  in  evidence,  since  the  nature  of  the  case  admits 
frequently  of  no  better  proof.  But  it  is  now  settled  [Brazier's  case,  before  the 
twelve  judges,  P.  19  Greo.  Ill],  that  no  hearsay  evidence  can  be  given  of  the 
declaration  of  a  child  who  hath  not  capacity  to  be  sworn,  nor  can  such  child 
be  examined  in  court  without  oath:  ana  that  there  is  no  determinate  age  at 
which  the  oath  of  a  child  ought  either  to  be  admitted  or  rejected.  Tet,  where 
the  evidence  of  children  is  admitted,  it  is  much  to  be  wished,  in  order  to  render 
their  evidence  credible,  that  there  should  be  some  concurrent  testimony  of  time, 
place,  and  circumstances,  in  order  to  make  out  the  fact;  and  that  tne  convic- 
tion should  not  be  grounded  singly  on  the  unsupported  accusation  of  an  infant 
under  years  of  discretion.  There  may  be  therefore,  in  many  cases  of  this  nai  ure, 
witnesses  who  are  competent,  that  is,  who  mav  be  admitted  to  be  heard;  and 
yet,  after  being  heard,  may  prove  not  to  be  credible,  or  such  as  the  jury  is  bound 
to  believe.  For  one  excellence  of  the  trial  by  jury  is,  that  the  jury  are  triers 
of  the  credit  of  the  witnesses,  as  well  as  of  the  truth  of  the  fact. 
r*2l5l  **^^^  ^s  true,*'  says  this  learned  judge,  (j)  ''that  rape  is  a  most  de- 
^        ^  testable  crime,  and  therefore  ought  severely  and  impartially  to  be  pun- 

(0  1  HaL  p.  C.  684  U)  1  HftL  P.  C.  686. 

(7)  The  complaint  made  by  the  person  alleged  to  have  been  ravished,  immediately  after 
the  occurrence,  cannot  be  put  in  as  independent  eyidence,*to  show  who  were  the  persons 
who  committed  the  offense,  even  though  she  be  since  deceased.  Reg.  v.  Megson,  9  O.  & 
P.,  420;  and  see  People  v.  McGee,  1  Denio,  19. 

The  general  doctrine  in  the  United  States  is,  that  the  details  of  the  complaint  are  not  ad- 
missible in  evidence  to  corroborate  the  complaining  witness,  although  the  fact  of  complaint 
is.  But  in  Ohio,  Connecticut  and  Tennessee  a  dif^rent  doctrine  seems  to  be  held,  and  the 
details  are  admitted.  For  a  discussion  and  full  collection  of  cases  on  the  point,  see  note  to 
Maillet  v.  People,  in  3  Amer.  Crim.  Rep.  See,  also,  Roscoe  Cr.  Ev. ,  p.  26.  There  is  no 
legal  presumption  against  the  truth  of  a  charge  from  long  silence  on  tlic  part  of  the  com- 
plainant   The  delay  is  simply  a  matter  for  the  jury  to  consider.  State  v.  Peter,  8  Jones,  19. 

It  has  been  held  that  rape  is  not  committed  where  the  woman's  consent  is  obtained  by 
fraud,  she  at  the  time  supposing  the  man  to  be  her  husband.  Rex  v.  Jackson,  Russ.  &  Ry, 
487;  Reg.  v.  Saunders,  8  0.  &  P.,  265;  Reg.  v.  Williams,  ia.,  286;  State  v.  Murphy,  6  Ala.. 
765;  Wyatt  v.  State,  2  Swan,  894.  But  this  has  been  doubted.  People  ▼.  Metcalf,  1 
Wheel.  C.  0.,  878  and  note,  881;  State  v.  Shepard,  7  Conn.,  54.  Carnal  knowledge  of  the 
person  of  a  woman,  unaccompanied  with  any  circumstance  of  force  or  fraud,  is  not  rape, 
though  the  woman  may  liave  been  at  the  time  mentally  incompetent  to  give  consent.  CroMh 
well  V.  People,  18  Mich,,  427. 
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iihed  with  death;  bat  it  must  be  remembered  that  it  is  an  aocnsation  easy  to 
make,  hard  to  be  proved,  but  harder  to  be  defended  by  the  party  accasedy 
thoagh  innocent."  He  then  relates  two  very  extraordinary  oases  of  malicioos 
prosecution  for  this  crime,  that  had  happened  within  his  own  observation;  and 
oonclades  thus:  "  I  mention  these  instances,  that  we  may  be  the  more  cautions 
upon  trials  of  offences  of  this  nature,  wherein  the  court  and  jury  may  with  so 
much  ease  be  imposed  upon,  without  great  care  and  vigilance;  the  heinousness 
of  the  offence  many  times  transporting  the  judge  and  jury  with  so  much  indig- 
nation that  they  are  over-hastily  carried  to  the  conviction  of  the  person  accused 
thereof,  by  the  confident  testimony  sometimes  of  false  and  malicious  wit- 
nesses." (8) 
IV.  What  has  been  here  observed,  especially  with  regard  to  the  manner  of 

Sroof,  which  ought  to  be  more  clear  in  proportion  as  the  crime  is  the  more 
etestable,  may  be  applied  to  another  offence,  of  a  still  deeper  malignity;  the 
infamous  erime  against  nature,  committed  either  with  man  or  beast.  A  crime 
which  ought  to  be  strictly  and  impartially  proved,  and  then  as  strictly  and  im- 
partially punished.  But  it  is  an  offence  of  so  dark  a  nature,  so  easily  charged, 
and  the  negative  so  difficult  to  be  proved,  that  the  accusation  should  be  clearly 
made  out:  for,  if  false,  it  deserves  a  punishment  inferior  only  to  that  of  the 
orime  itself. 

I  wiU  not  act  so  disagreeable  a  part,  to  my  readers  as  well  as  myself,  as  to 
dwell  any  longer  upon  a  subject^  the  very  mention  of  which  is  a  disgrace  to 
human  nature.  It  will  be  more  eligible  to  imitate  in  this  respect  the  aelicaoy 
of  our  Englbh  law,  which  treats  it,  in  its  very  indictments,  as  a  crime  not  fft 
to  be  named :  ^^peccatum  iUud  horribiUf  inter  christianos  nan  nominandtmC* 
(k)  A  taciturnity  observed  *likewise  by  the  edict  of  Oonstantius  and  r^oiAi 
Constans:  (/)  **  ubi  sceltu  eat  id^  qtiod  non  proflcit  ecire^  jubemue  insur-  ^  ^ 
gere  leges,  armarijura  gladio  uUorey  ut  exquisitia  poenis  subdantur  infavnes  qui 
tuntf  vel  qui  fuOniri  eunJt  rei^  Which  leads  me  to  add  a  word  concerning  its 
punishment. 

This  the  voice  of  nature  and  of  reason,  and  the  express  law  of  God,  (m)  de- 
termined to  be  capital.  Of  which  we  have  a  signal  instance  long  before  the 
Jewish  dispensation,  by  the  destruction  of  two  cities  by  fire  from  heaven;  so 
that  this  is  an  universal,  not  merely  a  provincial  precept.  And  our  ancient 
law  in  some  degree  imitated  this  punishment,  by  commanding  such  miscreants 
to  be  burnt  to  death;  (n)  though  Fleta  (o)  says  they  should  be  buried  alive; 
either  of  which  punishments  was  indifferently  used  for  this  crime  among  the 
ancient  GU>ths.  (/>)  But  now  the  general  punishment  of  all  felonies  is  the 
same,  namely,  by  hanging;  and  this  offence  (being  in  the  times  of  popery  only 
subject  to  ecclesiastical  censures)  was  made  felony  without  benefit  of  clergy 
by  statute  25  Hen.  VIII,  c.  6,  revived  and  confirmed  by  5  Eliz.  c.  17.  And 
the  rule  of  law  herein  is  that  if  both  are  arrived  at  years  of  discretion,  agemUs 
et  eansentientea  pari  poma  plectantur.  (q)  (9) 

These  are  all  the  felonious  offences  more  immediately  against  the  personal 
security  of  the  subject.  The  inferior  offences  or  misdemeanors,  that  fall  un- 
der this  head,  are  aasauUsy  batteries,  wounding,  false  imprisonment,  and  kid- 
napping.  (10) 

(k)  flee  in  Rot,  ParL  60  Edw.  m,  n,  58,  a  oompUInt^  that  a  Lombud  did  oommlt  the  eiii,  "that  was  not 
•to  be  named.**    ISRep.  S7. 

8  Cod.  0.  9. 81.  in)  Leyft  zx,  18,  U.  (n)  Britt  o.  «.  (o)  <.  1«  o.  87. 

»)  Stternh.  (l0 /wrtf  (Totft.  1. 8,  a  8.  (g)  8  Inst  60. 

(8)  By  Statute  88  and  89  Vic,  c.  94,  carnal  abuse  of  a  female  child  under  the  age  of  twelve 

f^ears  is  punishable  by  penal  servitude  for  .life  or  not  less  than  thirteen  years,  and  if  the 
emale  be  over  twelve,  but  under  thirteen,  the  act  is  a  misdemeanor,  even  though  the 
female  consents. 

(9)  As  to  this  offense,  see  statute  34  and  85  Via,  o.  100,  %  61,  which  makes  it  punishabte 
by  penal  aerritude  for  life,  or  for  any  term  not  less  than  ten  yean.  And  see  8  Buh.  Oi;  la* 
Ttti  ed.,  ch  48;  Bos.  Or.  Ev.,  871;  1  Russ.  on  dr.,  69& 

aOi  See,  M  to  these  offenses,  statute  24  and  25  Yio.,  a  100. 
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y.  YL  VJi.  With  regard  to  the  nature  of  the  three  first  of  these  offences  in 
general)  I  have  nothing  farther  to  add  to  what  has  already  been  observed  in 
the  preceding  book  of  these  Commentaries;  (r)  when  we  considered  them  aa 
private  wrongs,  or  civil  injuries,  for  which  a  satisfaction  or  remedy  is  given 
[*2l*il  ^  ^^^  party  aggrieved.  But,  taken  in  a  public  light  as  a  ^breach  of 
^  ^  the  king's  peace,  an  affront  to  his  government,  and  a  damage  done  to 
his  subjects,  they  are  also  indictable  and  punishable  with  fines  and  imprison- 
ment; or  with  other  ignominious  corporal  penalties,  where  they  are  committed 
with  any  very  atrocious  design.  («)  As  in  case  of  an  assault  with  an  intent  to 
murder,  or  with  an  intent  to  commit  either  of  the  crimes  last  spoken  of;  for 
which  intentional  assaults,  in  the  two  last  cases,  indictments  are  much  more 
usual  than  for  the  absolute  perpetration  of  the  facts  themselves,  on  account  of 
the  difficulty  of  proof;  or,  when  both  parties  are  consenting  to  an  unnatural 
attempt,  it  is  usual  not  to  charge  any  aasaiUt;  but  that  one  of  them  laid  hands 
on  the  other  with  intent  to  commit,  and  that  the  other  permitted  the  same 
with  intent  to  suffer  the  commission  of,  the  abominable  crime  before  men- 
tioned. And,  in  all  these  cases,  besides  heavy  fine  and  imprisonment,  it  is 
usual  to  award  judgment  of  the  pillory.  (11) 

There  is  also  one  species  of  battery,  more  atrocious  and  penal  than  the  rest, 
which  is  the  beating  of  a  clerk  in  orders,  or  clergyman;  on  account  of  the 
respect  and  reverence  due  to  his  sacred  character,  as  the  minister  and  am- 
bassador of  peace.  Accordingly  it  is  enacted  by  the  statute  called  artieuli 
cleri,  9  Edw.  II,  c.  8,  that  if  any  person  lay  violent  hands  upon  a  clerk,  the 
amends  for  the  peace  broken  shall  be  before  the  king:  that  is,  by  indictment 
in  the  king's  courts;  and  the  assailant  may  also  be  sued  before  the  bishop,  that 
excommunication  or  bodily  penance  may  be  imposed:  which  if  the  offender 
will  redeem  by  money,  to  be  given  to  the  bishop,  or  the  party  aggrieved,  it 
may  be  sued  for  before  the  bishop;  whereas  otherwise  to  sue  in  any  spiritual 
court  for  civil  damages  for  the  battery,  falls  within  the  danger  of  prcBmnnire. 
{t)  But  suits  are  and  always  were,  allowable  in  the  spiritual  court,  for  money 
agreed  to  be  given  as  a  commutation  for  penance,  (u)  So  that  upon  the  whole 
it  appears,  that  a  person  gailty  of  such  brutal  behavior  to  a  clergyman  is  sub- 
ject to  three  kinds  of  prosecution,  all  of  which  may  be  pursued  for  one  and 
the  same  offence:  an  indictment,  for  the  breach  of  tne  king's  peace  by  such 
assault  and  battery;  a  civil  action,  for  the  special  damage  sustained  by  the 
party  injured;  and  a  suit  in  the  ecclesiastical  court,  first,  pro  correctiane  ei 
salute  animaSy  by  enjoining  penance,  and  then  again  for  such  sum  of  money 
r*218l  ^^  s^a^l  ^^  ag^®^<^  on  ^or  taking  off  the  penance  enjoined;  *it  being 
*-  '  usual  in  those  courts  to  exchange  their  spiritual  censures  for  a  round 

compensation  in  money;  (t^)  perhaps  because  poverty  is  generally  esteemed  by 
the  moralists  the  best  medicine  pro  salute  animm,  (12) 

Vin.  The  two  remaining  crimes  and  offences,  against  the  persons  of  hia 
majestv's  subjects,  are  infringements  of  their  natural  liberty:  concerning  the 
first  of  which, /hifftf  imprisonnienty  ita  nature  and  incidents,  I  must  content 
myself  with  referring  the  student  to  what  was  observed  in  the  preceding  book, 
(to)  when  we  considered  it  as  a  mere  civil  injury.  But  besides  the  private 
satisfaction  given  to  the  individual  by  action,  the  law  also  demands  public 
vengeance  for  the  breach  of  the  king's  peace,  for  the  loss  which  the  state  sus- 
tains by  the  confinement  of  one  of  its  members,  and  for  the  infringement  of 
the  good  order  of  society.  We  have  seen  before,  {x\  that  the  most  atrocious 
degree  of  this  offence,  that  of  sending  any  subject  oi  this  realm  a  prisoner  into 


(r)  See  book  UL  i>age  ISO,  la)  1  Hawk.  P.  0.  SB. 

(I)»liift.4tt,^.  (u)Ar9tU.Skr.Edw.IL^    '     " 

Iw)  See  book  ni,  page  1S7.  (0)  See  i>age  111 


[|)»Iiift.4tt,^.  («)  ^f««a.  oiir.  Aiv.  XL  «.  4.   F.  N.  B.  6S.  (v)  S  BoU.  Bap.  884. 


(11)  This  punishment  is  abolished. 

(12)  The  puaisbment  is  now  imprisonment  not  exceeding  two  years.    Statute  24  and  25^ 
Vic,  e.  100,  S  8^- 

404 


GLap.  16.]  Offenoxs  aoaqtst  Habitations  of  Ikdividijals.      218 

f>art8  beyond  the  seas,  whereby  he  is  deprived  of  the  friendly  assistance  of  the 
aws  to  redeem  him  from  such  his  captivity)  is  punished  with  the  pains  of 
prcsmuniref  and  incapacity  to  hold  any  office,  without  any  possibility  of  par- 
don, (y)  And  we  may  also  add,  that  by  statute  43  £liz.  c.  18,  to  carry  any 
one  by  force  out  of  the  four  northern  counties,  or  imprison  him  within  the 
same,  in  order  to  ransom  him  or  make  spoil  of  his  person  or  goods,  is  felony 
without  benefit  of  clergy,  in  the  principals  and  all  accessories  before  the  fact. 
Inferior  degrees  of  the  same  offence,  of  false  imprisonment,  are  also  punish- 
able by  indictment,  (like  assaults  and  batteries)  and  the  delinquent  may  be 
fined  and  imprisoned,  {z)  And,  indeed,  ^a)  there  can  be  no  doubt  but  that  all 
kinds  of  crimes  of  a  public  nature,  all  disturbances  of  the  peace,  all  oppree- 
eions,  and  other  misdemeanors  whatsoever  of  a  notoriously  evil  examplCi  may 
be  indicted  at  the  suit  of  the  king. 

*IX.  The  other  remaining  offence,  that  of  kidnapping,  being  the  r«oi  gi 
forcible  abduction  or  stealinp^  away  of  a  man,  woman,  or  child,  from  ^  ^ 
their  own  country,  and  sending  tbem  into  another,  was  capital  by  the  Jewish 
law.  *'  He  that  stealeth  a  man,  and  selleth  him,  or  if  he  be  founa  in  his  hand, 
he  shall  surely  be  put  to  death."  {b)  So  likewise  in  the  civil  law,  the  offence 
of  spiriting  away  and  stealing  men  and  children;  which  was  called  plagium^ 
and  the  offenders  plagiarii^  was  punished  with  death,  (c^  This  is  unquestion- 
ably a  very  heinous  crime,  as  it  robs  the  king  of  his  subjects,  banishes  a  man 
from  his  country,  and  may  in  its  consequences  be  productive  of  the  most  cruel 
and  disagreeable  hardships;  and  therefore  the  common  law  of  England  has 
punished  it  with  fine,  imprisonment,  and  pillorv.  {d)  And  also  the  statute  11 
and  12  Wm.  Ill,  c.  7,  though  principally  intended  against  pirates,  has  a  clause 
that  extends  to  prevent  the  leaving  of  such  persons  abroad,  as  are  thus  kid- 
napped or  spirited  away;  by  enacting,  that  if  any  captain  of  a  merchant 
vessel  shall  (during  his  being  abroad)  force  any  person  on  shore,  or  wilfully 
leave  him  behind,  or  refuse  to  bring  home  all  such  men  as  he  carried  out,  if 
able  and  desirous  to  return,  he  shall  suffer  three  months'  imprisonment.  (18) 
And  thus  much  for  offences  that  more  immediately  affect  the  persona  of  indi- 
viduals. 


CHAPTER  XVL 


OF    OFFENCES    AGAINST    THE    HABITATIONS     OF 

INDIVIDUALS. 

Tns  only  two  offences  that  more  immediately  affect  the  habitations  of  indi- 
viduals or  private  subjects,  are  those  of  arson  and  burglary, 

1.  Arson,  ab  ardendo,  is  the  malicious  and  wilful  burning  the  house  or  out- 
house of  another  man.  This  is  an  offence  of  very  great  malignity,  and  much 
more  pernicious  to  the  public  than  simple  theft:  because  first,  it  is  an  offence 
against  that  right  of  habitation,  which  is  acauired  by  the  law  of  nature  as  well 
u  by  the  laws  of  society;  next,  because  of  the  terror  and  confusion  that  neces- 
sarily attend  it;  and,  lastly,  because  in  simple  theft  the  thing  stolen  only 
changes  its  master  but  stil)  remains  in  esse  for  the  benefit  of  the  public,  where- 
as by  burning  the  very  substance  is  absolutely  destroyed.    It  is  also  frequently 

(y)  Stot.  81  Oar.  n,  e.  a.      (s)  WMt  SymboU  part  a,  pa«e  tt.      (a)  S  Hawk.  P.  a  Sia     (6)  Exod.  xxl,  liw 
(?)  jy.  48^  16,  L  (<DBa7m.474.       S  Show.  881.       Sldn.  46.       Comb.  10. 

(18)  See  Statute  34  and  25  Yic,  o.  100,  for  the  punishment  of  abduction  and  kidnapping. 
Also,  statute  17  and  18  Via,  c  104,  for  the  punishment  of  willfully  and  wrongfully  leaving 
persons  abroad. 
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more  destntctiye  than  murder  itself ,  of  which,  too,  it  la  often  the  oanse:  since 
murder,  atrocious  as  it  is,  seldom  extends  beyond  the  felonious  act  designed; 
whereas  fire  too  frequently  involves  in  the  common  calamity  persons  unknown 
to  the  incendiary,  and  not  intended  to  be  hurt  by  him,  and  friends  as  well  aa 
enemies.  For  which  reasons  the  civil  law  (a^  punishes  with  death  such  as  mali- 
ciously set  fire  to  houses  in  towns,  and  contiguous  to  other;  but  is  more  merci- 
ful to  such  as  only  fire  a  cottage,  or  house,  standing  by  itself.  (1) 
r*22l1  *^^^  English  law  also  distinguishes  with  much  accuracy  upon  thia 
■-  J  crime.  And  therefore  we  will  inquire,  first,  what  is  such  a  house  as 
may  be  the  subject  of  this  offence;  next,  wherein  the  offence  itself  consists,  or 
what  amounts  to  a  burning  of  such  house;  and,  lastly  how  the  offence  is  pun- 
ished. 

1.  Not  only  the  bare  dwelling-house,  but  all  outhouses  that  are  parcel  there- 
of ,  though  not  contiguous  thereto,  or  under  the  same  roof,  as  bams  and  stables, 
may  be  the  subject  of  arson.  (5)  And  this  by  the  common  law;  which  also 
accounted  it  felony  to  bum  a  single  barn  in  the  field,  if  filled  with  hay  or  com 
though  not  parcel  of  the  dwelling-house,  (c)  The  burning  of  a  stack  of  com 
was  anciently  likewise  accounted  arson,  (a)  And  indeed  all  the  niceties  and 
distinctions  which  we  meet  with  in  our  books,  concerning  what  shall,  or  shall 
not,  amount  to  arson,  seem  now  to  be  taken  away  by  a  variety  of  statutes; 
which  will  be  mentioned  in  the  next  chapter,  and  have  made  the  punishment 
of  wilful  burning  equally  extensive  as  the  mischief.  The  offence  of  arson 
(strictly  so  called)  may  be  committed  by  willfully  setting  fire  to  one's  own  house, 
provided  one's  neighbour's  house  is  thereby  also  burnt;  but  if  no  mischief  is 
done  but  to  one's  own,  it  does  not  amount  to  felony,  though  the  fire  was 
kindled  with  intent  to  burn  another's,  (e)  For  by  the  common  law  no  intention 
to  commit  a  felony  amounts  to  the  same  crime;  though  it  does,  in  some  cases, 
by  particular  statutes.  However,  such  wilful  firing  one's  own  house,  in  a  tawny 
is  a  high  misdemeanor,  and  punishable  by  fine,  imprisonment,  pillory,  and  per- 
petual sureties  for  the  good  oehaviour.  (/)  And  if  a  landlord  or  reversioner 
sets  fire  to  his  own  house,  of  which  another  is  in  possession  under  a  lease  from 

Si)  rf.  48,  ».».  I  is.  (5)  1  Hal.  P.  C.  567.  (c)  8  Inst  67.  (d)  1  Hawk.  P.  a  108. 

)  Cro.  Car.  877.    1  Jon.  881.  (/)  1  HaL  P.  0.  668.    1  Hawk.  P.  C.  108. 


(1)  The  English  statutes  on  this  subject  were  revised  and  consolidated  in  d4  and  35  Vie. , 
c  97. 

Section  1  makes  it  felony,  punishable  with  penal  servitude  for  life,  or  for  any  term  not 
less  than  three  years,  or  with  imprisonment  not  more  than  two  years,  with  or  witiiout 
whipping,  if  the  offender  be  a  male  over  sixteen  years  of  asp,  to  set  fire,  unlawfully  and 
maliciously,  to  any  church,  chapel,  meeting-house  or  other  place  of  divine  worship. 

Section  2  imposes  the  like  punishment  for  setting  fire  to  a  dwelling-house,  any  person 
being  therein. 

Section  3  imposes  the  like  punishment  for  setting  fire  to  any  house,  stable,  coach-house, 
outhouse,  warehouse,  office,  shop,  mill,  malt-house,  hop-oast,  barn,  storehouse,  mnary, 
hovel,  shed,  or  fold,  or  to  any  farm  building,  or  to  any  building  or  erection  used  m  farm- 
ing land,  or  in  carryinjif  on  any  trade  or  manufacture,  whether  in  possession  of  the  offender 
or  not,  with  intent  to  mjure  or  defraud  any  person. 

And  by  subsequent  sections  the  unlawfully  and  maliciously  setting  fire  to  buildinn  be- 
longing or  appertaining  to  railways,  ports,  docks,  harbors,  or  canals,  or  to  public  buildings, 
or  "to  any  buildings  other  than  such  as  are  in  this  act  before  mentioned,  or  to  any  thmg 
in,  against  or  under  a  building,  under  such  circumstances  that,  if  the  building  were  thereby 
set  fire  to,  the  offense  would  be  felony,  or  to  crops  of  hay,  grass,  corn,  grain  or  pulse,  or  of 
any  cultivated  vegetable  produce,  standing  or  cut,  or  to  any  wood,  coppice  or  plantation  of 
trees,  or  to  any  heath,  gorse,  furze,  fern,  or  to  stacks  of  hay.  grain,  straw,  coal,  peat^  wood, 
etc,  or  to  coal  mines,  or  to  ships  or  vessels,  is  also  maae  felony.  Attempts  to  bum  the 
like  buildiuffs  or  property  are  also  provided  for  by  the  same  act;  and,  by  section  58,  It  is 
not  essential  to  any  of  these  offenses  that  they  should  be  committed  from  the  malice  eon- 
osivad  against  the  owner  of  the  property. 

400 


Chap.  16.]  BuBGLASY.  221 

himself,  or  from  those  whose  estate  he  hath,  it  shall  be  accounted  arson;  for 
daring  the  lease  the*  house  is  the  property  of  the  tenant,  (g)  (2) 

*2.  As  to  what  shall  be  said  to  be  a  humingy  so  as  to  amount  to  ar-  r^AAAi 
son,  a  bare  intent,  or  attempt  to  do  it,  by  actually  setting  fire  to  a  house,  ■-  -I 
unless  it  absolutely  ftunt^,  does  not  fall  within  the  description  of  ineendit  ei 
oombussU;  which  were  words  necessary,  in  the  da^s  of  law-latin,  to  all  indict- 
ments of  this  sort.  But  the  burning  and  consuming  of  any  part  is  sufficient; 
though  the  fire  be  afterwards  extinguished.  (A)  Also,  it  must  be  a  mcUiciouB 
burning:  otherwise  it  is  only  a  trespass:  and,  therefore,  no  negligence  or  mis- 
chance amounts  to  it.  (8)  fx>r  which  reason,  though  an  unqualified  person,  by 
shooting  with  a  gun,  happens  to  set  fire  to  the  thatch  of  a  house,  this  Sir  Mat- 
thew £le  determines  not  to  be  felony,  contrary  to  the  opinion  of  former 
writers,  {j)  But  by  statute  6  Ann.  c.  81,  any  servant  negligently  setting  fire 
to  a  house  or  outhouses  shall  forfeit  100/.  or  be  sent  to  the  house  of  correction 
for  eighteen  months;  in  the  same  manner  as  the  Roman  law  directed,  *'eo«, 
qui  negligenter  ignes  apud  m  habuerint,  fustibua  vel  flageUU  ccedi,^  (k) 

8.  The  puniahmerU  of  arson  was  death  by  our  ancient  Saxon  laws.  (/)  And 
in  the  reign  of  Edward  the  First  this  sentence  was  executed  by  a  kind  of  lex 
talionia;  for  the  incendiaries  were  burnt  to  death:  (m)  as  they  were  also  by 
the  Gothic  constitutions,  (n)  The  statute  8  Hen.  VI,  c.  6,  made  the  wilful 
burning  of  houses,  under  some  special  circumstances  therein  mentioned, 
amount  to  the  crime  of  hieh  treason.  But  it  was  again  reduced  to  felony  by 
the  general  acts  of  Edward  VI,  and  Queen  Mary;  and  now  the  punishment  of 
all  capital  felonies  is  uniform,  namely,  by  hanging.    The  offence  of  arson  was 


denied  the  benefit  of  clergy  by  statute  28  Hen.  VlH,  c.  1,  but  that  statute  was 
repealed  by  1  Edward  Yl,  c.  12,  and  arson  was  afterwards  held  to  be  ousted 
of  clergy,  with  respect  to  the  principal  offender,  only  by  inference  and  deduc- 
tion from  the  statute  4  and  5  P.  and  M.  c.  4,  *which  expressly  denied  r«o2sl 
it  to  the  accessories  before  the  fact;  {o)  though  now  it  is  expressly  ^  •■ 
denied  to  the  principal  in  all  cases  withm  the  statute  9  Geo.  I,  c.  22.  (4) 

n.  Burglary,  or  nocturnal  housebreaking,  burgi  latrodnium^  which  by  our 
ancient  law  was  called  hamesecken^  as  it  is  m  Scotland  to  this  day,  has  always 
been  looked  upon  as  a  yery  heinous  offence;  not  only  because  of  the  abundant 
terror  that  it  naturally  carries  with  it,  but  also  as  it  is  a  forcible  inyasion  and 


(o)  Font  lis.  (A)  1  Hawk.  P.  0.  lOS. 

00  1  Hal.  p.  C.  660.  (*)iy.l,16,4 

(n)  SUeroh.  d«iur«  OoO.  l  8k  0. 6.  (o)  11  Sep.  86.    8  HaL  P.  a  846,  847.    Foat.  886. 


Hal.  P.  C.  660.  {k)  ly.  1, 16. 4.  (I)  LL.  /imm.  0.  7.  (m)  Britt  e.  0. 


(2)  See  3  Bish.  Cr.  L.,  7th  ed.  S  18.  It  is  usual  U>  proTide  by  statute  that  the  burning 
one's  own  house,  with  intent  to  defraud,  shall  be  felony.  "H!ouse,''it  seems,  imports  a 
dwelling  house.    Commonwealth  y.  Pos^,  4  Call,  109;  8.  C,  3  Am.  Dec,  560. 

(8)  To  complete  the  offense,  there  must  be  an  actual  burning  of  some  part  of  the  build- 
ing. Com.  ▼.  YanScbaack,  16  Mass.,  105;  People  v.  Butler,  16  Johns.,  308;  but  to  set  fire 
to  a  bidlding  was  a  misdemeanor  at  common  law.  R.  v.  Clayton,  1  C.  A  K.,  128:  Com.  v. 
Flynn,  8  Cush.,  525.  It  is  a  sufficient  burning  if  the  fibre  of  the  wood  is  destroyed.  People 
T.  Haggerty,  46  Cal.,  854  So,  if  a  fioor  is  charred  to  the  depth  of  half  an  inch,  as  this  pre- 
supposes a  burning.  State  ▼.  Sandy,  8  lied.,  570.  It  is  not  necessary  that  the  fiame 
should  be  visible;  as  where  a  thatched  roof  was  fired  so  that  it  smoked  and  was  in  part 
destroyed,  but  did  not  blaze.  R.  ▼.  Stallion,  1  Moo.,  896.  Enough  if  the  burnt  surface 
has  been  at  a  red  heat  R.  v.  Parker,  9  C.  A  P.,  45;  but  not  if  only  scorched.  R  v.  Rus- 
sell IC.  &M.,  641. 

If  one  fires  his  own  house,  standing  so  near  other  houses  that  the  latter  would  probably 
be  destroyed  by  the  fire,  and  the  latter  are  actually  destroyed,  the  burning  Is  deemed 
malicious.  3  last  P.  C,  1081.  "There  is  no  occasion  that,  any  malice  or  ill- will  should 
subsist  sttinst  the  person  whose  property  is  so  destroyed.  It'  is  a  malicious  act  in  contem- 
plation of  law  when  a  man  willfully  does  that  which  is  illegal,  and  which,  in  its  necessary 
consequence  must  inlure  his  neighbor."  Tindal  C.  J. ,  5  C.  db  P.,  263,  note.  So,  where  one 
set  fire  to  a  summer-house  in  sucn  a  way  as  to  destroy  a  wood,  held  gnillty  of  firing  a  wood. 
R  T.  Price,  9  C.  ft  P..  728;  and  see  R  v.  Cooper,  5  C.  ft  P..  534,  \^ere  a  barn  was  burnt 
by  a  fire  set  originally  to  a  straw  stack.  See  further  on  intent,  Jesse  v.  State,  38  Miss.» 
100;  and  Wharton  Cr.  Law,  7th  ed.,  §  1663. 

(4)  The  punishment  of  arson  is  no  longer  capital  In  England. 
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diBtarbanc*  of  that  right  of  habitation  which  every  individaal  might  acquire 
even  in  a  state  of  nature;  an  invasiony  which  in  such  a  state  would  be  sure  to 
be  punished  with  death,  unless  the  assailant  were  the  stronger.  But  in  ciril 
society  the  laws  also  come  in  to  the  assistance  of  the  weaker  party;  and,  be- 
sides that  they  leave  him  this  natural  right  of  killing  the  aggressor,  if  he  can 
(as  was  shown  in  a  former  chapter),  (jp)  they  also  protect  and  avenge  him,  in 
case  the  might  of  the  assailant  is  too  powerful.  And  the  law  of  England  has 
so  particular  and  tender  a  regard  to  the  immunity  of  a  man's  house,  that  it 
styles^  it  his  castle,  and  will  never  suffer  it  to  be  violated  with  impunity; 
agreeing  herein  with  the  sentiments  of  ancient  Rome,  as  expressed  in  tne 
words  of  TuUy;  (q)  "quid  enim  sanctius,  quid  omni  reliffione  munitius,  quam 
domiia  uniuscujuaque  civiumf^^  For  this  reason  no  outward  doors  can  in 
general  be  broken  open  to  execute  an^  civil  process;  though,  in  criminal 
cases,  the  public  safety  supersedes  the  private.  Hence  also,  in  part,  arises  the 
animadversion  of  the  law  upon  eaves-droppers,  nuisancers  ana  incendiaries: 
and  to  this  principle  it  must  be  assigned,  that  a  man  mav  assemble  people  to- 
gether lawfully  (at  least  if  they  do  not  exceed  eleven)  without  aanger  of 
raising  a  riot,  rout,  or  unlawful  assembly,  in  order  to  protect  and  defend  his 
house;  which  he  is  not  permitted  to  do  m  any  other  case,  (r)  (6) 
m224i  '*'The  definition  of  a  burglar,  as  given  us  by  Sir  Edward  Coke,  («)  is 
^  -■  ''he  that  by  night  breaketh  and  entereth  into  a  mansion-house,  with 
intent  to  commit  a  felony."  In  this  definition  there  are  four  things  to  be  con- 
sidered; the  time^  the  place^  the  manner^  and  the  intent. 

1.  The  time  must  be  by  night,  and  not  by  day:  for  in  the  day  time  there  is 
no  burglary.  We  have  seen,  (t)  in  the  case  of  justificable  homicide,  how  much 
more  heinous  all  laws  made  an  attack  by  night,  rather  than  by  day;  allowing 
the  party  attacked  by  nisht  to  kill  the  assailant  with  impunitv.  As  to  what 
;s  reckoned  night,  and  what  day,  for  this  purpose:  anciently  the  day  was  ac- 
counted to  begin  only  at  sun-rising,  and  to  end  immediately  upon  sun-set;  but 
the  better  opinion  seems  to  be,  that  if  there  be  daylight  or  crepusculum  enough, 
begun  or  left  to  discern  a  man's  face  withal,  it  is  no  burglary,  (u)  But  this 
does  not  extend  to  moonlight;  for  then  many  midnight  burglars  would  go  un- 
punished :  and  besides,  the  malignity  of  the  offence  does  not  so  properly  arise 
irom  its  being  done  in  the  dark,  as  at  the  dead  of  night;  when  all  the  creation, 
vKxcept  beasts  of  prey,  are  at  rest;  when  sleep  has  disarmed  the  owner,  and  ren- 
dered his  castle  defenceless. 

2.  As  to  the  place.  It  must  be,  according  to  Sir  Edward  Coke's  definition, 
in  a  mansion-houae:  and,  therefore,  to  account  for  the  reason  why  breaking 
open  a  church  is  burglary,  as  it  undoubtedly  is,  he  quaintly  observes  that  it  is 
dotnue  manaianaliB  3eu  (v)  But  it  does  not  seem  absolutely  necessary  that  it 
should  in  all  cases  be  a  mansion-house;  (6)  for  it  may  be  also  committed  by 

(p)  See  page  180.  (g)  pro  riomo.  41.  (r)  1  HaL  P.  a  647.  (•)  8  Inst.  63. 

(0  See  iM^8  180, 181.  (£)8Iiwtb.    1  Hal.  P.  a  860.    1  Hawk.  P.  C.  101.  (t;)  8  loet  61 

(5)  The  English  statute  for  the  punishment  of  this  offense  is  24  and  25  Vic,  c.  06.  The 
poialty  in  the  discretion  of  the  court  is  penal  servitude  for  life,  or  for  an^r  term  not  less 
than  three  years,  or  imprisonment  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor,  and  with  or  wltiiout  solitary  confinement. 

(G)  As  to  what  is  a  dwelling-house,  and  what  is  considered  within  the  curtilage,  see 
Pisher  V.  State,  43  Ala.,  17;  State  t.  Ginns,  1  N.  and  McC.  583;  SUte  y.  Langford,  1  Dcv., 
253;  Armour  y.  State,  8  Humph.,  879;  People  y.  Parker.  4  Johns.,  424;  Commonwealth  v. 
Estabrook,  10  Pick.,  293;  State  v.  Shaw,  31  Me.,  523;  Ratekin  y.  State,  26  Ohio  St,  420; 
State  V.  Outlaw,  72  N.  C.  698;  Re  Lammer.  7  Diss.,  269;  State  v.  Mordecai,  68  N.  C,  207; 
State  V.  Potts,  75  N.  C,  129;  People  v.  Taylor,  2  Mich.,  250;  Pitcher  v.  People,  16  Mich.. 
142;  Quinn  y.  People.  71  N.  Y.,  576;  S.  C,  27  Am.  Rep.,  85.  Where  a  building  is  leased 
to  different  persons  in  distinct  apartments,  each  apartment  is  the  dwelling  house  of  tlie 
lessee.  Stedman  y.  Crane,  11  Met.,  295;  Mason  y.  People,  26  N.  Y.,  200.  And  see  Dale 
y.  State.  27  Ala..  31;  Ullman  y.  State,  1  Tex.  App.,  220;  8.  C.  28  Am.  Rep  ,  405.  But  in 
charging  a  burglary  in  an  inn.  the  room  of  a  guest  must  be  laid  as  the  dwelling  of  the  inn- 
keeper.   Rodgers  y.  People.  86  K.  Y.,  860;  S.  C,  40  Am.  Rep.,  548. 

408 


Chap.  16.]  BuEOLABY.  224 

breaking  the  eatea  or  walls  of  a  town^  in  the  night;  {to)  though  that  perhaps 
Sir  Edward  C^ke  would  have  called  the  mansion-house  of  the  garrison  or  cor- 
poration. Spelman  defines  burglary  to  be  ''  nocturna  diruptio  aliciijtia  r*ooRi 
^habitaculiy  velecdeaioBy  etiam  murorumportarumve  burgi,  adfdoniam  ^  -I 
perpetrandam.  And  therefore  we  may  safely  conclude,  that  the  requisite  of 
Its  being  domtts  mansioncUis  is  only  in  the  burglary  of  a  private  house:  which 
is  the  most  frequent,  and  in  which  it  is  indispensably  necessary  to  form  its 

fuilty  that  it  must  be  in  a  mansion  or  dwelling-house.  For  no  distant  bam,  ware- 
ouse,  or  the  like  are  under  the  same  privileges,  nor  looked  upon  as  a  man's  castle 
of  defence:  nor  is  a  breaking  open  of  houses  wherein  no  man  resides,  and 
which,  theref ore,  for  the  time  being,  are  not  mansion-houses,  attended  with  the 
same  circumstances  of  midnight  terror.  A  house,  however,  wherein  a  man 
sometimes  resides,'and  which  the  owner  hath  only  left  for  a  short  season,  animo 
reoertendiy  is  the  object  of  burglary,  though  no. one  be  in  it  at  the  time  of 
the  fact  committed,  (a;)  And  if  the  barn,  stable,  or  warehouse,  be  parcel  of 
the  mansion-house,  and  within  the  same  common  fence,  (y)  though  not  under 
the  same  roof  or  contiguous,  a  burglary  may  be  committed  therein;  for  the 
capital  house  protects  and  privileges  all  its  branches  and  appurtenances,  if 
within  the  curtilage  or  homestall.  {z)  A  chamber  in  a  college  or  an  inn  of 
court,  where  each  inhabitant  hath  a  distinct  property,  is  to  all  other  purposes 
as  well  as  this,  the  mansion-house  of  the  owner,  (a)  So  also  is  a  room  or  lodg- 
ing, in  any  private  house,  the  mansion  for  the  time  being  of  the  lodger;  if  the 
owner  doth  not  himself  dwell  in  the  house,  or  if  he  and  the  lodger  enter  by 
different  outward  doors.  But  if  the  owner  himself  lies  in  the  house,  and  hath 
but  one  outward  door  at  which  he  and  his  lodgers  enter,  such  lodgers  seem  only 
to  be  inmates,  and  all  their  apartments  to  be  parcel  of  the  one  dwelling  house 
of  the  owner,  {h)  Thus,  too,  the  house  of  a  corporation,  inhabited  in  separate 
apartments  by  the  officers  of  the  body  corporate,  is  the  mansion-house  of  the 
corporation,  and  not  of  the  respective  officers,  (o)  But  if  I  hire  a  shop,  parcel 
of  another  man's  house,  and  work  or  trade  in  it,  but  never  lie  there,  it  is  no 
dwelling  house,  nor  can  burglary  be  committed  therein;  for  by  the  leiise  r«ooAi 
*it  is  severed  from  the  rest  of  the  house,  and  therefore  is  not  the  dwell-  ^  -I 
ing-house  of  him  who  occupies  the  other  part:  neither  can  I  be  said  to  dwell 
therein,  when  I  never  lie  there,  (d )  Neither  can  burglary  be  committed  in  a 
tent  or  booth  erected  in  a  market  or  fair;  though  the  owner  may  lodge  therein; 
(«)  for  the  law  regards  thus  highly  nothing  but  permanent  edifices;  a  house  or 
ohurch,  the  wall  or  gate  of  a  town;  and  though  it  may  be  the  choice  of  the 
owner  to  lodge  in  so  fragile  a  tenement,  yet  his  lodging  there  no  more  makes 
it  burglary  to  break  it  open,  than  it  would  be  to  uncover  a  tilted  wagon  in  the 
same  circumstances. 

8.  As  to  the  man7}er  of  committing  burglary:  there  must  be  both  a  breaking 
and  an  entry  to  complete  it.  But  they  need  not  be  both  done  at  once;  for  if  a 
hole  be  broken  one  night,  and  the  same  breakers  enter  the  next  night  through 
the  same  they  are  burglars,  {f)  There  must  in  general  be  an  actual  breaking: 
not  a  mere  legal  clausum  frtgit  (by  leaping  over  invisible  ideal  boundaries, 
which  may  constitute  a  civil  trespass),  but  a  substantial  and  forcible  irruption. 
As  at  least  by  breaking,  or  taking  out  the  glass  of,  or  otherwise  opening,  a 
window;  picking  a  lock,  or  opening  it  with  a  key;  nay,  by  lifting  up  the  latch 
of  a  door,  or  unloosing  any  other  fastening  which  the  owner  has  provided. 
But  if  a  person  leaves  his  doors  or  windows  open,  it  is  his  own  folly  and 
negligence,  and  if  a  man  enters  therein,  it  is  no  burglary;  yet,  if  he  after- 
wards unlocks  an  inner  or  chamber  door,  it  is  so.  (//)  (7)     But  to  come  down 

Cw)  Spelm,  aum  t.  Burglary.    1  Hawk.  P.  C.  108.  (jt)  1  Hal.  P.  C.  606.    Fost  77. 

(g)  Y.  vTOoirlafsd,  P.  le  Geo.  HI.  by  all  the  Judges.  («)  1  Hal.  P.  C.  &58.    1  Hawk.  P.  C.  IM. 

fa)  1  Hal.  P.  0.  656.            (6)  Kel.  Si.    ]Hal.P.a666.  (c)  Foster.  88.  W.            (d)  1  Hal.  P.  a  0681 

(•)  1  Hawk.  P.  C.  101          (/)  1  Hal.  P.  C.  661.  (a)  Ibid.  «»,  668. 

(7)  Where  a  window  sash  was  raised  ^wo  inches  and  the  prisoner  pushed  it  up  and  entered 
Ihe  bouse,  held  no  breaking.    R.  v.  Smith,  1  Moo.,  178.    So,  where  sash  was  raised  only 
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a  chimney  is  held  a  burglarious  entry;  for  that  is  as  much  closed  as  the  nature 
of  things  will  permit,  (h)  So  also  to  knock  at  the  door,  and  upon  opening  it 
to  rush  in,  witn  a  felonious  intent:  or  under  pretence  of  taking  lodgings,  to 
fall  upon  the  landlord  and  rob  him;  or  to  procure  a  constable  to  gain  admit- 
tance, in  order  to  search  for  traitors,  and  then  to  bind  the  constable  and  rob 
the  house;  all  these  entries  have  been  adjudged  burglarious,  though  there  was 
r*2271  *^^  actual  breaking;  for  the  law  will  not  suffer  itself  to  be  trifled  with 
■-  -I  by  such  evasions,  especially  under  the  cloak  of  legal  process,  (i)  And 
so,  if  a  servant  opens  and  enters  his  master's  chamber-door  widi  a  felonious 
design;  or  if  any  other  person  lodging  in  the  same  house,  or  in  a  public  inn 
opens  and  enters  anothers  door,  with  such  evil  intent^  it  is  burglary.  Nay,  if 
the  servant  conspires  with  a  robber  and  lets  him  into  the  house  by  night,  this 
is  burglary  in  both;  {k)  for  the  servant  is  doing  an  unlawful  act,  and  the  oppor- 
tunity afforded  him  of  doins  it  with  greater  ease  rather  aggravates  than  ex- 
tenuates  the  guilt.  As  for  the  entry,  any  the  least  degree  of  it,  with  any  part 
of  the  body,  or  with  an  instrument  held  in  the  hand,  is  sufficient;  as  to  step 
over  the  threshold,  to  put  a  hand  or  a  hook  in  at  the  window  to  draw  out 

?;oods,  or  a  pistol  to  demand  one's  mone^Ty  ftre  all  of  them  burglarious  entries.  (/) 
8)  The  entry  may  be  before  the  brealang  as  well  as  after:  for  by  the  statute 
12  Ann,  c.  7,  if  a  person  enters  into  the  dwelling-house  of  anotner,  without 
breaking  in,  either  by  day  or  by  night,  with  intent  to  commit  felony,  or  beins 
in  such  a  house,  shall  commit  any  felony;  and  shall  in  the  night  break  out  of 
the  same,  this  is  declared  to  be  burelary:  there  having  been  before  different 
opinions  concerning  it:  Lord  Bacon  (m)  holding  the  affirmative,  and  Sir  Mat- 
thew Hale  (n)  the  negative.  But  it  is  universally  agreed,  that  there  must  be 
both  a  brealcing,  either  in  fact  or  by  implication,  and  also  an  entry,  in  order 
to  complete  the  burglary. 

(A)  1  Hawk.  p.  a  108.    1  HaL  P.  a  868.  mi  Hawk.  P.  a  108. 

(fe)Stra.881.    1  HaL  P.  C.  668.    1  Hawk.  P.  0. 108.       (I)  1  Hal.  P.  0. 006.    1  Hawk.  P.  a  US.   V\osl.]Ml 

(m)  Elem.  66.  (n)  1  Hal.  P.  C.  664. 

one-fourth  of  an  inch.  Com.  v.  Strupney,  106  Mass.,  688;  8.  C.  7  Am.  Rep.,  656.  But 
where  an  open  window  was  covered  by  a  twine  netting  nailed  to  the  sash,  and  this  was  cut 
and  thus  an  entrance  effected,  held  sumcient  breaking.  Com.  v.  Stephenson,  8  Pick.,  854. 
It  is  a  breaking  if  the  entrance  is  gained  by  lifting  a  heayy  iron  gratmg  and  pushing  open 
a  cellar  window  which  swings  on  hinses  and  is  wedged  together.  R  ▼.  Hall,  R.  ft  K.,  856. 
So,  if  the  cellar  window  is  open  and  the  grating  over  the  area  in  front  of  it  is  lifted.  People 
V.  Nolan,  33  Mich.,  339.  It  is  enough  u  a  window  shut,  but  unbolted,  be  opened.  State 
T.  Boon,  18Ired.,  344:  Frank  v.  State,  80  Miss.,  706.  So,  pushing  open  a  closed  door 
which  swings  on  hhiges.  State  v.  Reid,  30  la.,  413;  Timmons  v.  State,  84  Ohio  St.,  436; 
S.  C.,  83  Am.  Rep.,  876.  Unlatching  a  door  which  was  latched,  but  not  bolted,  is  a  break- 
ins  at  common  law.  People  v.  Bush,  3  Park.  Cr.  R,  653;  Curtis  v.  Hubbard,  1  Hill,  886; 
4  td. ,  487.  Breaking  the  glass  in  a  door  so  as  to  get  in  without  openhig  the  door,  is  enoiu^h. 
R  V.  Smith,  R  ft  R,  417.  So,  wliere  gliiss  had  been  cut  through  previously  but  stayed  in 
place,  and  the  prisoner  simply  pushed  it  out.  R.  v.  Bird,  9  C.  ft  P..  44  So,  getting  into 
a  chimney  in  order  to  enter.  R  v.  Price,  R  ft  R,  450;  State  v  Willis,  7  Jones,  190.  So, 
raising  a  trap  door  held  down  by  its  own  weight  R  v.  Russell,  1  Moo.,  877.  The  break- 
ing  may  be  by  fire,  and  tliis  is  not  merged  in  the  consumption  of  the  building.  White  v. 
State,  49  Ala,  844.  Where  one,  bv  fraud  or  trick  upon  the  inmate,  sets  a  door  opened 
and  immediately  enters,  it  is  a  breaking.  State  v.  Johnson,  Pliill.  (N.  C.),  186;  Dudier  v. 
State,  18  Ohio,  808;  Johnston  v.  Com.,  85  Pa.  St,  54.  If  one  finds  an  outer  door  open  and 
opens  an  inner  door,  it  is  a  breaking.  Rollaod  v.  Com.,  85  Pa  St,  66;  S.  C,  37  Am.  Rep., 
636;  not  if,  all  doors  being  open,  one  breaks  open  a  chest  or  box.  State  v.  Wilson,  Coxe, 
489;  S.  C,  1  Am.  Dec,  316.  Brskine,  J.,  said  in  one  case,  that  if  a  thief  who  is  lawfully 
within  even  lifts  the  latch  to  get  out  of  the  house  with  the  stolen  property,  that  is  a  bur- 
fdiffious  breaking  out  of  the  house.  R  v.  Wheeldon,  8  C.  ft  P.,  747.  See  State  v.  Reid/ 
So  Iowa.  418. 

(9  Breaking  outer  shutters,  and  putting  a  hand  inside  is  not  an  entry,  if  the  window  is 
down  and  the  glass  unbroken;  but  the  least  entry  of  a  dwelling  house  by  a  hand  or  foot,  or 
an  instrument  with  which  it  is  intended  to  commit  a  felony  is  enough.  State  v.  McCall,  4 
Ala.,  648. 

It  is  enough  to  hitroduce  the  hand  between  the  window-glass  and  a  shutter,  if,  to  do  it,  the 
glass  must  be  broken  first    R  v.  Bailey,  R  and  R,  841.    So  if  a  finger  merely  is  indde  bj 
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4.  Ab  to  the  intent;  it  is  clear,  that  such  breaking  and  entry  must  be  with 
a  felonious  intent,  otherwise  it  is  onlj  a  trespass.  And  it  is  the  same,  whether 
BUcL  intention  be  actually  carried  into  execution,  or  only  demonstrated  by 
.some  attempt  or  overt  act,  of  which  the  jury  is  to  judge.  And  therefore  such 
a  breach  and  entry  of  a  house  as  has  been  before  described,  by  night,  with  in- 
tent to  commit  a  robbery,  *a  murder,  a  rape,  or  any  other  felony,  is  r«2Ao-| 
burglary;  whether  the  thing  be  actually  perpetrated  or  not.  Nor  does  ^  -' 
it  make  any  difference  whether  the  offence  were  felony  at  common  law,  or 
only  created  so  by  statute;  since  that  statute  which  makes  an  offence  felony, 
gives  it  incidentally  all  the  properties  of  a  felony  at  common  law.  (o)  (9) 

Thus  much  for  the  nature  or  burglary;  which  is  a  felony  at  common  law, 
but  within  the  benefit  of  clergy.  The  statutes,  however,  oi  1  Edw.  VI,  c.  12, 
and  18  Eliz.  c.  7,  take  away  clergy  from  the  principals,  and  that  of  3,  and  4 
W.  and  M.  c.  9,  from  all  abettors  and  accessories  before  the  fact,  {p)  And  in 
like  manner,  the  law  of  Athens,  which  punished  no  simple  theft  with  death, 
made  burglary  a  capital  crime,  (q) 


1] 


to)  1  Hawk.  P.  C.  106. 

(p)  Burglary  In  any  bonie  belonging  to  the  plate  glaat  company,  wltb  intent  to  steal  the  stock  or  nten- 
sfls,  is  by  statute  IS  Geo,  III,  c.  8S,  declared  to  be  single  felony,  and  punisbed  with  transportation  for 
■even  years.  (g)  Pott.  Antiq.  b.  1,  c.  90. 


pushing  in  a  window-pane.  R  v.  Davis,  R  and  R.,  499.  Where  a  window  had  been 
raised,  and 'a  crowbar  pushed  under  the  inner  shutters  to  pry  them  open,  but  the  hands  of 
the  men  had  not  been  put  inside,  there  was  no  entry.  R  v.  Rust,  Moo.,  188.  So  where  one 
with  R  bit  Imd  bored  throu^  a  door,  because  the  instrument  was  not  introduce  for  the  pur- 
pose of  taking  property:  3  East  R  C,  490.  Compare  Walker  ▼.  State,  68  Ala.,  49;  B.  C  85 
Am.  Rep..  1.  An  entry  through  a  hole  in  a  roof  left  unguarded,  is  not  burglarious.  R  v. 
Spriges,  1  Moo.  and  Rob. ,  857. 

(9)The  English  and  American  courts  seem  to  differ  upon  the  question,  whether  there  can 
be  any  burglary  when,  though  the  intent  is  present,  there  is  unknown  to  the  thief  an  absence  of 
anything  to  steal.  Thus,  when  one  was  indicted  for  breaking  the  house  of  J.  D.  with  in- 
tent to  steal  the  goods  of  J.  W.,  and  it  appeared  that  J.  W.  had  no  goods  in  the  house,  held 
that  there  could  be  no  conviction.  R  v.  Jenks,  2  East  P.  C,  514.  Where  an  indictment 
charged  breaking  and  entering  with  intent  to  steal  certain  specified  goods,  and  It  appeared 
that  no  such  goods  were  there,  held,  that  though  the  breaking  and  entering  was  proved, 
there  could  be  no  conviction.  While  the  intent  to  steal  those  goods  might  have  existed. 
there  could  have  been  no  attempt,  because  "  an  attempt  must  be  to  do,  that  which  if  suc- 
cessful would  amount  to  the  felony."  R  v.  McPherson,  Dears,  and  B.,  197.  So  where  the 
charge  was  attempt  to  commit  larcen}[  by  pocket  picking,  and  there  was  nothing  in  the 
pocket,  held  for  similar  reason  no  conviction  was  possible.  R.  v.  Collins,  L.  and  C,  471. 
This  question  has  not  arisen  in  American  courts,  so  far  as  known,  in  reference  to  burghiry, 
but  has  been  adjudicated  in  larceny  cases,  and  a  different  conclusion  has  been  reached  from 
that  arrived  at  in  England.  Thus  where  one  was  indicted  for  attempt  to  commit  larceny  by 
pocket  picking,  but  the  indictment  did  not  set  out  the  property,  which  the  prisoner  at- 
tempted to  steal,  and  it  did  not  appear  that  there  was  anything  in  the  pocket,  the  court  held 
that  the  offense  was  complete  bv  the  general  attempt  to  steal,  and  the  act  done  toward  the 
commission  of  the  offense  by  thrustine  the  hand  into  the  pocket;  that  to  attempt  was  sim- 
ply "to  make  an  effort  to  effect  some  ooject,  to  make  a  trial  or  experiment,  to  endeavour,  to 
use  exertion  for  some  purpose."  Com.  v.  McDonald,  6  Cush.,  865.  In  a  similar  case  in 
Connecticut,  it  was  held  that  "the  attempt  is  complete  and  punishable,  when  an  act  is  done 
with  intent  to  commit  the  crime,  which  is  adapted  to  the  perpetration  of  it,  whether  the 
purpose  fail  by  reason  of  interraption,  or  because  there  was  nothing  in  the  pocket,  or  for 
other  extrinsic  cause."  State  v.  Wilson,  80  Conn.,  500,  and  see  Com.  v.  Rogers,  5  S.  and  R., 
461 ;  People  v.  Jones,  46  Mich.,  441.  It  would  seem  that  breaking  and  entering  with  intent 
to  steal  that  which  it  is  physically  impossible  to  steal,  might  be  an  offense  within  the 
•oning  of  the  American  caaeiy  notwithstanding  the  case  of  R  t.  McPherson,  tmUra, 
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OHAPTEE  XVTL 
OF  OFFENCES  AGAINST  PRIVATE  PROPERTY. 

Thx  next  and  last  species  of  offences  against  private  subjects,  are  such  as 
more  immediately  affect  their  property.  Of  which  there  are  two,  which  are 
attended  with  a  breach  of  the  peace;  larceny  and  maliciaua  mischief:  and  one, 
that  is  equally  injurious  to  the  rights  of  property,  but  attended  with  no  act  of 
violence,  which  is  the  crime  of  forgery.    Of  these  three  in  their  order. 

I.  Larceny,  or  th^y  by  contraction  for  lactrociny,  lactrocinium^  is  distin- 
guished  by  the  law  into'  two  sorts:  the  one  called  simple  larceny,  or  plain 
theft,  unaccompanied  with  any  other  atrocious  circumstances;  and  mixed  or 
compound  larceny,  which  also  includes  in  it  the  aggravation  of  a  taking  from 
one's  house  or  person. 

And,  first,  or  simple  larceny;  which,  when  it  is  the  stealing  of  goods  above 
the  value  of  twelve-pence,  is  called  grand  larceny;  when  of  goods  to  that 
value,  or  under,  v&  petit  larceny;  offences  which  are  considerably  distinguished 
in  their  punishment,  but  not  otherwise.  I  shall,  therefore,  first  consider  the 
nature  of  simple  larceny  in  general;  and  then  shall  observe  the  different  de- 
grees of  punishment  inflicted  on  its  two  several  branches. 

Simple  larceny,  then,  ''  is  the  felonious  taking  and  carrying  away  of  the  per- 
f*2ao1  ^^^^  goods  of  another."  This  ^offence  certainly  commenced  then, 
■-  -'  whenever  it  was,  that  the  bounds  of  property,  or  laws  of  meum  and 
tuumy  were  established.  How  far  such  an  offeuce  can  exist  in  a  state  of 
nature,  where  all  things  are  held  to  be  common,  is  a  question  that  may  be 
solved  with  very  little  difficulty.  The  disturbance  of  any  individual,  in  the 
occupation  of  what  he  has  seized  to  his  present  use  seems  to  be  the  only 
offence  of  this  kind  incident  to  such  a  state.  But  unquestionably,  in  soci^ 
communities,  when  property  is  established,  the  necessity  whereof  we  have  for- 
merly seen,  (a)  anv  violation  of  that  property  is  subject  to  be  punished  by  tiie 
laws  of  society:  though  how  far  that  punisnment  should  extend,  is  matter  of 
considerable  doubt.  At  present  we  will  examine  the  nature  of  theft,  or  lar- 
ceny, as  laid  down  in  the  foregoing  definition. 

1.  It  must  be  a  taking,  (2)  This  implies  the  consent  of  the  owner  to  be 
wanting.    Therefore,  no  delivery  of  the  goods  from  the  owner  to  the  offender, 

(a)  See  book  n,  pi  8,  fto. 

(1)  The  punishment  for  this  offense  is  now  provided  for  b^  statute  24  and  25  Vic.,  a  96^ 
That  statute  abolishes  the  dlBtinctioa  between  grand  and  petit  larceny,  and  limits  the  pun- 
ishment for  the  first  offense  of  simple  larceny  to  three  years'  penal  servitude,  or  two  years' 
imprisonment,  with  or  without  hard  labor,  and  with  or  without  solitary  confinement 

(2)  1.  If  the  owner,  from  any  cause,  voluntarily  parts  with  the  property  in  the  goods 
taken,  there  is  no  larceny.  To  make  it  larceny,  the  taking  must  oe  against  the  owner's 
will.  2  East  P.  C,  665.  Therefore,  if  the  owner,  through  mistake  or  fraud  or  force,  parts 
with  the  possession  and  title,  t.  «.,  with  the  property  m  goods  taken,  the  taking  is  not 
larceny.  Welsh  v.  People,  17  111.,  889.  So,  where  A  paid  C,  servant  to  B,  money  which 
he  owed  B,  on  the  erroneous  supposition  that  C  was  empowered  by  B  to  take  it,  held  no 
larceny  from  A,  as  he  voluntarily  parted  with  the  property.  R  v.  Hawtin,  7  0.  &  P.,  281. 
Where  one  obtained  a  half  guinea  on  the  pretense  that  silver  would  be  sent  in  exchange, 
held  no  larceny,  but  a  false  pretense.  Coleman's  Case,  2  East  P.  C..  672.  Where  one,  in 
paying  a  bill,  could  not  make  change,  and  a  bystander  took  a  coin  to  get  it  changed,  and 
converted  it,  held  no  larceny,  because  the  owner  could  not  have  expected  the  return  of  the 
specific  coin,  and  therefore  he  had  divested  himself  of  his  property  in  it  when  he  surren- 
dered possession  of  it  R.  v.  Thomas,  0  C.  A  P.,  741.  A  hatter,  by  a  trick,  was  induced 
to  sena  a  hat  to  a  man  who  had  no  right  to  it,  supposing  he  was  sendine  it  to  the  owner: 
held  no  larceny,  as  he  voluntarily  parted  absolutely  with  the  property.  R.  v.  Adams,  R  A 
R,  225.  One  who  could  not  read  was  induced  by  a  fraudulent  representation  to  give  bills 
to  a  man  for  a  certain  pretended  purpose,  and  took  in  return  worthless  metal  pieces,  sup* 
podng  them  to  be  valuable  coin.    Held  no  larceny,  as  he  had  parted  with  his  property  la 
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upon  trasti  can  ground  a  larceny.  As  if  A  lends  B  a  horse,  and  he  rides  awa  j 
with  him:  or,  if  I  send  goods  by  a  carrier,  and  he  carries  them  away:  these 
are  no  larcenies,  (b)    But  if  the  carrier  opens  a  bale  or  pack  of  goods,  or 

(P)  IHaLP.asOA. 

the  bills,  which  were  not  to  be  returned.  Kelly  ▼.  People,  18  K  T.  Sup.  Ct,  509.  See» 
also,  Kellogg  v.  State,  26  Ohio  St,  15. 

2.  If,  with  intent  to  steal  them,  one  gets  possession  of  goods  by  consent,  the  title  remain- 
ing in  the  owner,  he  is  guilty  of  larceny.  "  If  the  owner  does  not  part  with  the  title,  ex- 
pecting and  intending  that  the  same  thing  shall  be  returned  to  him,  or  that  it  shall  be  dis- 
posed of  on  his  account,  or  in  a  particular  way  as  directed  or  agreed  upon  for  his  benefit," 
then  a  bailee  may  feloniously  convert  the  goods  so  as  to  make  the  conversion  larceny,  if  at 
the  time  of  the  taking  possession  he  had  the  felonious  intent  State  v.  Gorman,  2  N.  <te 
McC,  90  ;  &  C,  10  Am.  Dec,  576;  Welsh  v.  People,  17  III.,  339.  If  one,  by  fraud  or 
otherwise,  is  induced  to  part  with  the  possession  of  goods  merely,  and  the  taker  has  a 
felonious  intent  when  the  goods  are  thus  taken,  it  is  larceny.  Lewer  v.  Com.,  15  S.  &  R., 
98;  Mancino  v.  People,  19  N.  T.  Sup.  Gt,  127;  Blliott  v.  Com..  12  Bush,  176;  State  v. 
Gtorman,  2  Nott  &  McC,  90.  Where  one  hired  a  horse  for  a  journey  and  sold  it  the  same 
day,  and  Uie  jury  found  the  hiring  was  with  felonious  intent,  held  larceny.  Pear's  Case,  2 
Eii^t  P.  C,  685.  So,  where  a  carriage  was  hired  with  like  intent,  and  was  not  returned. 
Major  Semple's  Case,  2  East  P.  C.  691.  A  received  some  gold  from  B,  on  pretense  of 
going  up  stairs  to  get  some  silver  for  it,  which  he  was  to  bring  B.  A  ran  off  with  the 
gold.  The  jury  found  that  B  did  not  intend  to  part  with  the  property  in  the  gold  till  he 
got  the  silver,  and  that  A  took  the  gold  with  felonious  intent;  held  larceny  on  the  ground 
that  B  had  parted  with  possession  only.  State  v.  Watson,  41  N.  H. ,  533.  A  jeweler  brought 
some  goods  to  an  inn  for  the  defendant  to  select  such  as  he  wished  to  purchase.  Just  at 
that  time  the  defendant  received  a  letter  purporting  to  be  from  a  friend  who  af;reed  to 
furnish  funds  for  the  purchase  at  another  place  a  little  later.  The  jeweler  was  thus  mduced 
to  leave  his  goods  at  the  inn  for  the  intervening  iime,  and  went  away.  The  defendant  then 
converted  them.  The  jeweler  swore  he  did  not  consider  the  goods  sold  till  he  got  the  cash, 
and  the  jury  found  that  the  defendant  had  a  felonious  intent  in  regard  to  the  transaction, 
from  the  beginning:  held  larceny.  R  v.  Campbell,  1  Moo.,  179.  See  also  R  v.  Brown, 
Dears. ,  616.  If  one  fraudulently  induces  a  servant  to  part  with  his  master's  goods,  it  may 
be  larceny,  since  the  servant's  possession  is  the  master's,  and  a  mere  servant  has  no  author- 
ity to  transfer  the  property  in  such  goods.  Hite  v.  State,  9  Yerg.,  198;  R  v.  Longstreeth,  1 
Moo.,  1B7.  In  Commonwealth  v.  Wilde,  5  Gray,  83,  the  defendant  wished  to  get  a  pair 
of  trousers  on  his  father's  credit  The  owner  of  the  shop  refused  to  let  them  go  without  a 
written  order.  The  defendant  left  the  shop,  but  soon  returned,  and,  while  a  salesman,  ignor- 
ant of  what  had  passed,  was  busy  with  a  customer,  folded  up  the  trousers,  put  them  un- 
der his  coat,  and  walked  off,  telling  the  salesman  that  he  had  made  it  all  right  with  the 
owner.  Held  larceny,  as  there  was  no  actual  or  intended  transfer  of  the  property.  In  R 
V.  Robins,  Dears.,  418,  one  servant  induced  another  to  give  him  some  wlieat  in  charge  of 
their  employee  on  pretense  of  carting  it  to  a  specified  place.  He  made  off  with  it  instead. 
Held,  that  the  second  servant  did  not  part  with  the  property  in  the  wheat,  but  delivered  it 
for  a  specified  purpose,  and  that  the  falsehood  made  no  difference,  and  the  conversion  was 
larceny. 

3.  If,  without  felonious  intent  one  gets  possession  of  goods  as  a  bailee;  and  subsequently 
converts  them  with  felonious  intent,  there  is,  in  general,  no  larceny. 

Where  a  watchmaker  received  a  watch  to  repair,  and  afterwards  converted  It,  held  no 
Uoceny,  if  this  felonious  intent  was  not  formed  when  the  watch  was  received.  R  v.  Tbris- 
tle,  2  C.  and  K.,  842.  The  defendant,  a  tailor,  received  goods  to  be  made  up.  He  finished 
them,  and  was  then  induced  to  sell  them  instead  of  returning  them  to  his  bailor.  Nothing 
showed  an  intent  to  convert  them  when  he  took  them.  Held  no  larceny.  Abrams  v.  Peo- 
ple, 18  N.  T.  Sup.  Ct.,  491.  So  where  one  borrowefl  a  horse  for  a  special  purpose,  and 
next  day  took  the  horse  awav,  and  sold  it  held  no  larceny.  If  the  intent  to  convert  was  formed 
after  the  taking.  R  v.  Banks,  R  and  R,  441.  So  when  after  borrowing  horses  to  fo  to  a 
certain  place,  the  borrower  drove  on  instead  of  returning.  State  v.  Stone,  68  Mo.,  101.  See 
Wright  V.  Luidsny.  20  Ala.,  428.  Although,  while  the  relation  of  bailor  and  bailee  exists, 
Uie  latter  is  entitled  to  possession,  so  that  he  does  not  commit  the  trespass  necessary  in  lar- 
ceny in  takinff  the  goods  entrusted  to  him,  yet  if  the  relation  is  ended,  his  taking  such 
goods  with  felonious  intent  may  be  larceny.  Thus,  if  a  bailee  takes  goods  to  their  destina- 
Uon  and  then  converts  them,  he  may  be  guilty  of  larceny,  for  the  delivery  has  taken  effect, 
and  the  point  of  bailment  is  determmed.  2  East.  P.  C,  696.  Where  several  separate  arti- 
cles of  a  parcel  make  but  one  bailment,  a  tortious  act,  in  reference  to  some  of  the  articles, 
determines  the  bailment,  and  a  subsequent  fraudulent  conversion  of  the  remainder  is  lar- 
ceny. R  V.  Peyser,  5  Cox.  241.  A  miller  had  some  barilla  given  him  to  grind,  which  he 
letumed  adulterated.  Held  that  his  act  in  separating  a  part,  from  the  rest  of  the  barilla, 
,  for  his  own  use,  while  the  general  property  remained  m  the  owner,  determined  the  contract* 
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pierces  a  vessel  of  wine,  and  takes  away  part  thereof,  or  if  he  carries  it  to  the 
place  appointed,  and  afterwards  takes  away  the  whole,  these  are  larcenies;  (c) 
tor  here  the  animua  farandi  is  manifest;  since  in  the  first  case  he  had  other- 

(6)SIiiflt.l07. 

and  his  taking  was  larcenjr,  on  the  principle  that  if  goods,  originally  delivered  on  a  speolal 
contract,  which  is  detenniDed  by  fraudulent  act  of  tlie  party,  or  by  the  completioD  of  the 
contract,  are,  subsecjuent  to  such  determination,  taken  with  fdonious  intent,  it  is  larceny. 
Com.  ▼.  James,  1  Pick.,  875.  If  a  bailee  tortiously  breaks  a  package  entrusted  to  him,  and 
takes  goods  from  it  a^mo  furandi,  this  breaking  terminates  the  bailment,  and  he  may  be 
guilty  of  larceny.  R  ▼.  Madox,  R.  and  R,  92.  A  bailee  of  wheat  in  bacs  emptied  idf  the 
wheat  out  of  seyeral  of  the  bags.  Held  that  takine  all  the  wheat  out  of  each  bag  was  as 
much  breaking  bulk  as  taking  part  out  of  each,  and  he  was  convicted.  R  ▼.  Braider,  R 
and  R,  887.  See  as  establishing  the  rule  that  it  is  enough  to  take  one  of  seyeral  articles 
bailed  without  breaking  any  package.  Nichols  ▼.  People,  17  N.  Y.,  114;  Com.  v.  Brown, 
4  Mass.,  580. 

4.  If  without  felonious  intent  one  gets  possession  of  goods  as  a  mere  custodian,  or  under 
a  bare  char^,  and  subsequently  converts  them  with  felonious  intent,  he  is  guilty  of  larceny. 
The  distinction  is  between  custody  and  possession.  A  servant  who  receives  from  his 
master  goods  or  money  to  use  for  a  specific  purpose,  has  the  custody  of  them,  but  the  pos- 
session remains  in  the  master.  So  where  a  servant,  sent  by  a  member  of  a  firm  with  money 
to  another  member  of  the  same  firm,  converted  the  money,  it  was  larceny.  Com.  v.  Berry, 
99  Mass.,  428.  See  Com.  v.  Davis,  104  Mass.,  548.  If  a  servant  who  has  charge  of  his 
master's  horses  steals  them,  it  is  larceny.  People  v.  Wood,  2  Par^.  Cr.  R,  22;  Feople  v. 
Belden,  87  Cal.  ,51.  So,  if  a  clerk  in  charge  of  a  store  takes  from  the  stock  of  goods.  Mar- 
cus V.  State,  26  Ind.,  101;  Walker  v.  Com.,  8  Leigh,  748.  In  these  cases  the  felonious  in- 
tention may  be  formed  after  the  goods  have  come  under  the  charge  of  the  custodian,  and 
the  conversion  will  then  be  larceny.  R  v.  Jones*  C.  and  M.,  611;  R  v.  Beaman,  C.  and 
M.,  595;  R  v.  Goods,  C.  and  M.,  582. 

A  servant  was  given  foods  by  his  master  to  take  with  the  master's  team  to  a  specified 
place.    He  was  to  sell  the  goods  and  bring  back  the  proceeds.    He  converted  the  team. 
Held  larceny  even  if  felonious  intent  was  formed  after  starting,  as  he  had  but  a  bare  chaige, 
the  possession  remaining  in  the  master.    State  v  Schingen,  20  Wis.,  74.    So  where  a  ser- 
vant has  been  given  a  check  to  be  delivered  at  a  specified  place,  and  he  has  converted  it,  it 
is  larceny.    R  v.  Paradice,  2  East  P.  C,  565;  R  v.  Heath,  2  Moo.,  88.    And  see  R  v.  Chip- 
thase,  2  East  P.  C,  567.    In  Bass's  Case,  2  East  P  C,  566,  a  servant  was  held  guilty  of 
larceny  who  sold  goods  given  him  to  carry  to  a  customer,  as  the  master  still  had  possession 
of  them.    So  it  was  larceny  where  a  servant  put  certain  bags  belonging  to  his  employer 
with  new  ones  which  the  employer  was  to  buy,  thus  hoping  to  cheat  the  employer,  since 
the  servant  had  but  the  custody  of  the  old  baes.    R  v.  Manning,  Dears.,  21.    The  defend- 
ant stood  near  the  paying;  place  in  a  crowded  railway  station.    A  lady  gave  him  some 
money  to  buy  a  ticket.    He  offered  to  buy  it,  but  ran  away.    It  was  larceny,  as  he  had  but 
tiie  custody  of  the  money.    R  v.  Thompson,  Leigh  and  C,  225.    The  holder  of  a  note 
handed  it  to  the  maker  to  indorse  a  payment  on  ft.    The  latter  refused  to  give  it  back. 
Held  that  the  maker  had  but  the  custody  of  the  note,  not  the  possession  in  law,  and  that 
the  felonious  intent,  even  if  formed  after  the  taking,  was  enough  to  make  the  taking  lar- 
ceny.   People  V.  Call.  1  Denio,  120.    A  was  induced  by  a  pretended  deposit  of  funds  as 
security  to  draw  a  check  in  favor  of  B.    A  went  with  B  to  get  the  check  cashed,  and 
directed  how  it  should  be  done,  but  the  cash  was  paid  B.    The  jury  found  that  A  did  not 
intend  to  part  with  the  property  in  the  check  till  he  was  paid  the  funds  deposited.    B  ran 
off  with  the  money,  and  the  supposed  deposit  did  not  exist    Held  larcenv,  as  B  had  but 
the  custody  of  the  cash  and  A  the  possession.    R  v.  Johnson,  5  Cox,  872;  S.  C,  2  Den. 
C.  C,  810;  14  E.  L.  and  Eq.,  570.    A  sent  his  watch  to  London  to  be  regulated.    B  in- 
duced the  watchmaker  to  send  it  to  A  m  care  of  the  postmaster  at  C.    B  then,  by  personat- 
ing A,  got  the  watch  from  the  postmaster.    Held  that  by  sending  the  watch  to  the  post- 
master, the  watchmaker  was  divested  of  his  special  property  in  it;  that  the  postmaster  held 
it  under  a  bare  charge  to  deliver  to  the  true  owner,  to  that  extent  as  servant  of  A,  and  that 
the  crime  was  larceny.    R.  v.  Eay,7  Cox,  289.    That  a  servant's  consent  does  not  pass  prop- 
erty, see  Longstreeth's  Case  and  Hite  v.  State  cited  mpra.    In  R  v.  Watts,  2  Eng.  L.  and 
Eq.,  558.  a  clerk  in  an  insurance  company,  who  was  also  a  shareholder  in  the  company, 
was  employed  by  the  directors  to  keep  returned  checks,  among  other  duties.    He  stole  snch 
a  check.    Held  that  when  the  check  came  to  him  it  was  in  possession  of  the  directors,  hav- 
ing rached  its  ultimate  destination;  that  as  shareholder  he  had  no  property  in  the  cJieck, 
and  that  having  custody  merely,  he  was  guilty  of  larceny.    In  a  case  where  a  servant 
was  sent  to  ham  a  certain  amount  of  coal  to  his  master's  house,  the  coal  was  loaded  into 
the  master's  wagon,  and  then  converted  by  the  servant     Held  that  as  the  wagon  was  in  the 
possession  of  the  master  and  in  the  charge  of  the  servant,  the  coal  was  likewise  in  the  nu» 
tor's  possession,  and  the  conversion  was  larceny.    R  v.  Reed,  Dears.,  257.    A  breker  wIm^ 
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wise  no  indnoement  to  open  the  goode,  and  in  the  second  the  trust  was  deter- 
minedy  the  deliTery  having  taken  its  effect.  But  bare  non-deliyery  shall  not 
of  course  be  intended  to  arise  from  a  felonious  design;  since  that  ma^  happoL 
from  a  variety  of  other  accidents.  Neither  by  the  common  law  was  it  larceny 
in  any  senrant  to  run  away  with  the  goods  committed  to  him  to  keep,  but  only 
a  breach  of  ciyil  trust.  DUt  by  statute  33  Hen.  VI,  c.  1,  the  servants  of  per- 
sons deceased;  accused  of  embezzling  their  masters'  goods,  may  by  writ  out 
of  chancery  (issued  by  *the  advice  of  the  chief  justices  and  chief  r«oQi-| 
baron,  or  any  two  of  them),  and  proclamation  made  thereupon,  be  *- 
summoned  to  appear  personally  in  the  court  of  king^s  bench,  to  answer  their 
masters'  executors  in  any  civil  suit  for  such  goods;  and  shall,  on  default  of 
appearance,  be  attainted  of  felony.  And  by  statute  21  Hen.  VHI,  a  7,  if  any 
servant  embezzles  his  masters'  goods  to  the  value  of  forty  shillings,  it  is  made 

had  no  funds  in  the  bank  was  given  by  a  bank  a  certifled  check  with  which  to  buy  sUyer. 
He  used  the  check  for  his  own  purposes.  Held  that  he  had  the  mere  custody  of  the  check, 
and  the  taking  was  larceny.  People  v.  Abbott,  58  Cal.,  284.  But  where  one  received  a 
check  to  buy  exchequer  bills  with,  cashed  it,  and  ran  off  with  part  of  the  proceeds;  held 
no  larceny,  as  the  giving  of  the  check  was  not  induced  by  fraud,  and  the  prosecutor  never 
had  possession  of  the  money  at  the  bankers.  R  v.  Walsh,  R  and  R. ,  815.  Where  money 
was  paid  to  a  bank  clerk  who,  without  putting  it  in  a  drawer,  where  it  should  have  gone, 
kept  it,  held  no  larceny,  as  master  never  had  possession  of  it  except  through  the  clerk;  other- 
wiae  lud  he  put  in  the  drawer  before  taking  it.  Bazely's  Case,  2  East  P.  C,  571.  A  ser- 
vant entrusted  with  a  check  to  be  cashed  for  the  pavment  of  a  bill,  cashed  it  and  ran  off. 
Held  no  larceny,  as  the  master  had  no  possession  or  the  money.  Com.  v.  King,  9  Cush., 
284.  So  where  a  servant  given  a  bill  to  change,  ran  away  with  the  change.  Held  embez- 
zlement   R  V.  BuUens,  1  Moo.,  120. 

Lart  goods.  The  old  doctrine  seems  to  be  that  there  could  be  no  larceny  of  lost  goods, 
because  the  clement  of  trespass  necessaiy  to  make  the  crime  was  lacking.  1  Hawk.  P.  C, 
ch.  88,  §§  2,  8;  Porter  v.  State,  Mart  A  Yerg.,  22G;  People  v.  Anderson,  14  Johns.,  294, 
B.  C,  7  Am.  Dec.,  462.  The  present  doctrine  is  thus  stated:  "The  finder  of  lost  ffoods 
may  lawfully  take  them  into  his  possession,  and  if  he  does  so  without  any  felonious  intend 
at  that  time,  a  subsequent  conversion  to  his  own  use,  by  whatever  Intent  that  conversion  is 
accompanied,  will  not  constitute  larceny.  But  if,  at  the  time  of  first  taking  them  into  his 
possession,  he  has  a  felonious  intent  to  appropriate  them  to  his  own  use,  and  to  deprive  the 
owner  of  them,  and  then  knows  or  has  the  reasonable  means  of  knowing  or  ascertaining  by 
marks  on  the  goods  or  otherwise,  who  the  owner  is,  he  may  be  found  ^niltv  of  larceny.^ 
Commonwealth  v.  Titus,  116  Mass.,  42.  Substantially  the  same  is  hela  in  wolflngton  v. 
State,  58  Ind.,  848;  State  v.  Conway,  18  Mo  ,  821;  Tanner  v.  Commonwealth,  14  Oratt, 
685;  Ransom  v.  State,  22  Conn.,  158;  Tyler  v.  People,  Breese,  227;  S.  C,  12  Am.  Dea, 
176;  State  v.  Dean,  49  Iowa,  78.  And  see  People  v.  Cogdell,  1  Hill,  94.  In  Grlgm  v. 
State,  58  Ala.,  425,  It  was  held  by  a  divided  court  that  the  subsequent  conversion  of  lost 
goods,  taken  innocently,  mav  make  the  finder  guilty  of  larceny.  The  modem  English  doc- 
trine, as  laid  down  in  R  v.  Thurborn,  2  C.  &  E. ,  881,  is:  "  If  a  man  finds  ffoods  that  have  been 
actually  lost,  or  are  reasonabl^r  supposed  by  him  to  have  been  lost,  and  appropriates  them 
with  intent  to  take  entire  dominion  over  them,  really  believing  when  he  takes  them  that  the 
owner  cannot  be  found,  it  is  not  larceny.  But  if  he  has  taken  them  with  like  intent,  though 
lost  or  reasonably  supposed  to  be  lost,  but  reasonably  believing  that  the  owner  can  be 
found,  it  is  larceny."  Bee  also  R  v.  Dixon,  Dears.  580;  Preston's  Case,  2  Den.  0.  C,  858; 
Christopher's  Case,  Bell,  271;  S.  C,  8  Cox,  91.  If  goods  have  been  abandoned  by  the 
owner,  not  lost  merely,  the  finder  commits  no  larceny  in  taking  them.  R  v.  Reed,  C.  ^ 
M.,  800;  Mc(}oon  v.  Ankeny,  11  DL,  558.  There  is  a  distinction  between  taking  lost  goods 
and  those  put  in  a  particular  place  by  the  owner  and  forgotten.  Thus,  in  paying  a  burber, 
a  man  laid  his  purse  on  a  table  in  the  shop  and  went  off  without  it  Soon  after,  he  came 
back  for  it  and  railed  to  find  it  It  appeared  that  the  barber  took  it;  held  larceny,  as  being 
not  lost,  but  in  the  owner's  constructive  possession.  Lawrence  v.  State,  1  Humph.,  228. 
In  R  V.  West,  Dears.  402,  a  person  left  his  purse  at  a  market  stall  and  afterwards  came  to 
look  for  it  Meanwhile,  the  stall-keeper  had  taken  it  Held  larceny,  and  the  court  said 
that  there  was  a  clear  distinction  between  property  lost  and  mislaid,  put  down,  left  by  mis- 
take, under  circumstances  enabling  the  owner  to  know  where  he  left  it  See  People  v. 
McGarren,  17  Wend.,  460.  In  a  Connecticut  case  a  lady  using  a  washtub  lost  in  it  a  ring, 
soon  noticed  her  loss  and  looked  in  the  tub,  but  could  not  find  it  Meantime  her  servant, 
who  had  used  the  tub,  had  taken  it  Held  larceny,  as,  under  the  circumstances,  there  was 
no  loss  except  for  the  defendant's  act  State  v.  Cummings,  88  Conn.,  260.  A  man  dropped 
a  note  in  a  snop,  and  coming  back  failed  to  find  it  The  Jury  found  that,  when  the  &op- 
jn^n  picked  up  the  note,  he  did  not  know,  and  had  not  roas'mable  means  of  knowing,  tm 
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felony;  except  in  apprentices,  and  servants  under  eighteen  yearn  old.  (8)  But 
if  he  had  not  the  possession,  bat  only  the  care  and  oversight  of  the  goods,  as 
the  butler  of  the  plate,  the  shepherd  of  the  sheep,  and  the  like,  the  embezzling 
of  them  is  felony  at  common  law.  (J)  So,  if  a  guest  robs  his  inn  or  tavern 
9f  a  piece  of  plate,  it  is  larceny:  for  he  hath  not  the  possession  delivered  to 
Aim,  but  merelv  the  use,  (e)  and  so  it  is  declared  to  be  by  statute  3  and  4  W. 
and  M.  c.  9,  it  a  lodger  runs  away  with  the  goods  from  his  ready  fur- 
nished lodgings.  Under  some  circumstances,  also,  a  man  may  be  guilty  of 
felony  in  taking  his  own  goods:  as  if  he  steals  them  from  a  pawnbroker,  or 
any  one  to  whom  he  hath  delivered  and  entrusted  them,  with  intent  to  charge 
such  bailee  with  the  value;  or  if  he  robs  his  own  messenger  on  the  road,  with 
an  intent  to  charge  the  hundred  with  the  loss,  according  to  the  statute  of  Win- 
chester. {/) 
2.  There  must  not  only  be  a  taking,  but  a  carrying  away;  (4)  c^it  et  aspor- 

id)  1  Hal.  p.  a  60e.  (e)  1  Hawk.  P.  C.  90.  (/)  Post.  1S8, 194. 

owner  of  it,  but  afterwards  acquired  knowledge  and  cod  verted  it;  that  when  he  picked  it 
up  he  believed  the  owner  could  be  found,  but  Intended  then  to  convert  the  note;  held  lar- 
ceny, as  not  a  lost  note.    K.  v.  Moore,  L.  &  C  ,  1. 

dealing  on&9  own  goods,  A  man  may  be  guilty  of  larceny  in  stealing  his  own  goods 
from  his  bailee,  who  has  a  rieht  to  possession  or  interest  in  possession,  and  who  is  injured 
by  losing  possession.  R  v.  Wilkinson,  R.  &  R.,  470;  People  v.  Thompson,  84  Cal.,  671; 
Palmer  v.  People,  10  Wend.,  165;  and  see  State  v.  DeWitt,  32  Mo.,  571.  A  member  of  a 
society  stole  some  of  the  society's  property  from  the  society's  bailee;  held  larceny  in  the 
part  owner,  since  the  bailee  was  answerable.  R  v.  Bramley,  R  <&  R,  478;  R  v.  Burgess, 
L.  &  C,  299.  So,  if  one  part  owner  steals  from  another,  the  latter  being  responsible  for 
the  safety  of  the  goods.  K.  v.  Webster,  L.  &  0.,  77.  In  R  v.  Cain,  2  Moo..  204,  a  trustee 
of  a  society  was  held  guil^^  of  larceny  of  society  funds  from  the  society  treasurer.  In 
Kirksey  v.  Fike,  29  Ala.,  206,  held  that  a  Joint  owner  or  tenant  in  conmioo  cannot  be 
guilty  of  larceny  of  the  proper^  Jointly  owned,  unless  he  ti^e  it  from  a  bailee  who  is  there- 
By  made  answerable. 

(8)  This  subject  is  also  covered  by  statute  24  and  25  Vic.,  a  96,  which  imposes  the  pun- 
ishment  of  penal  servitude  for  not  more  than  fourteen  and  not  less  than  three  years,  or 
imprisonment  not  more  than  two  years. 

(4)  A  very  slisht  removal  of  an  article  from  its  place  has  been  held  to  constitute  carrying 
away.  A  parcel  lying  in  a  wagon  was  carried  from  one  end  of  the  wagon  to  the  other,  but 
was  not  taken  from  it;  held  a  sufficient  carrying  away.  R  v.  Ck)zlett,  2  East  P.  C,  556. 
But  where  a  package  in  a  wagon  was  set  on  end  and  the  wrapper  cut  open  without  remov- 
ing any  of  Uie  contents,  it  was  held  no  asportation.  R.  v.  Cherry,  2  East  P.  C,  557. 
Turning  on  its  side  a  barrel  which  was  standing  on  end  was  held  not  enough,  in 
State  V.  Jones,  65  N.  C,  895.  Where  a  purse  tied  to  keys  was  drawn  from  a 
pocket,  but  the  keys  remained  in  the  pocket,  there  was  no  asportation.  R  v.  Wil- 
kinson. 2  East  P.  0.,  556.  So,  where  goods  in  a  shop  were  tied  to  the  counter  and 
a  thief  carried  them  as  far  as  the  cora  would  permit  Anon,  2  East  P.  C,  556. 
A  thief  snatched  an  earring  from  a  lady's  ear,  but  it  fell  in  her  hair.  As  it  was  for 
an  inslant  in  his  possession,  held  a  sufficient  carrying  away.  R  v.  Lapier,  2  East  P.  C, 
657.  A  bag  in  a  stage  boot  was  lifted  off  the  bottom  of  the  boot,  but  it  was  not  drawn 
entirely  out  of  it;  held  sufficient  R  v.  Walsh,  1  Moo.,  14  So,  where  a  pocket-book  in 
an  inside  coat  pocket  was  drawn  completely  out  of  the  pocket,  but  so  little  that,  on  the 
prisoner's  dropping  it.  it  fell  back  into  the  pocket  R  v.  Thompson.  1  Moo..  78.  See 
Com.  V.  Luckis,  99  Mass.,  481.  A  watch  was  snatched  from  the  owner's  pocket  and  the 
tthain  was  drawn  clear  through  the  button  hole,  but  the  key  at  end  of  the  chain  then  caught  on 
a  button  and  the  thief  was  seized;  held  sufficient  asportation,  as  in  the  thiefs  control  for  an 
instant  R  v.  Simpson,  Dears.  421.  A  person  called  on  defendant  to  pay  a  note,  the  latter 
asked  to  see  it;  on  its  being  handed  him,  he  concealed  or  destroyed  it;  held  sufficient  State 
V.  Fenn,  41  Conn.,  590;  People  v.  Call,  1  Denio.  120.  A  person  stole  keys  from  another's 
pocket,  opened  a  safe,  took  a  money  drawer  completely  out  and  was  handling  the  monev 
when  caught;  held  sufficient  carrying  away  of  the  money.  State  v.  Qreen.  81  N.  C,  560. 
A  man  put  in  a  pipe  connecting  Uie  gas-main  and  the  delivery  pipe  in  his  house,  cutting  off 
the  flow  through  the  sas  meter;  held  that  by  necessary  physical  action  there  was  such  k 
severance  of  the  eas  ui  the  main  as  to  constitute  asportation.  R  v.  White,  Dears.  203 
Com.  V.  Shaw,  4  Allen,  806.  To  constitute  larceny  of  an  animal,  it  must  be  removed  whils 
alive:  R  v.  Williams,  1  Moo.,  107;  but  a  very  slight  change  of  position  is  enough.  Stats 
V.  Carr,  18  Vt ,  571.  See  State  v.  Alexander,  74  K.  C.  282.  and  State  v.  Wisdom,  8  Port 
(Ala.),  611.  An  indictment  charging  larceny  of  a  turkey  and  pea  hen  in  Massachusetts  la 
not  supported  by  evidence  o'  t^ng  them  alive  in  Connecticut  and  bringing  them  dead  into 
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tavit  was  theoldlaw-latin.  A  bare  remoyal  from  the  place  in  which  he  found 
the  goods,  though  the  thief  does  not  quite  make  off  with  them,  is  a  sufficient 
asportation,  or  carrying  away.  As,  if  a  man  be  leading  another's  horse  out 
of  a  close,  and  be  apprehended  in  the  fact;  or  if  a  guest,  stealing  goods  out 
of  an  inn,  has  removed  them  from  his  chamber  down  stairs:  these  have  been 
adjudged  sufficient  carryings  away  to  constitute  a  larceny,  {g)  Or,  if  a  thief, 
intending  to  steal  plate,  takes  it  out  of  a  chest  in  which  it  was,  and  lays  it 
down  upon  the  floor,  but  is  surprised  before  he  can  make  his  escape  with  it; 
this  is  larceny,  {h) 

8.  *Thi8  taking,  and  carrying  away,  must  also  be  fdoniotis;  that  is,  r^nqoi 
done  animo  furandi:  or,  as  the  civil  law  expresses  it,  /wcri  causa,  (i)  (6)  ^  -I 
This  requisite,  besides  excusing  those  who  labour  under  incapacities  of  mind 

(0)  8  lD8t.  106, 100.  (^)  1  Hawk.  P.  a  S8.  (i)  1  lost.  4^  1, 1. 

Massachusetts.  It  should  have  been  alleged  that  they  were  dead.  Com.  v.  Beaman,  8 
Gray,  497. 

"  He  who  steals  my  goods  in  the  county  of  B  and  carries  them  to  the  county  of  C,  may 
be  indicted  or  appealed  in  county  of  C  as  well  as  that  of  B,  because,  the  possession  still  con- 
tinuing in  me.  every  moment's  continuance  of  the  trespass  is  as  much  a  wrong  to  it,  and 
may  come  under  the  word  eepii  as  much  as  the  first  taking."  1  Hawk.  P.  C,  c.  88,  §  9;  2 
East  P.  C,  771;  People  v.  Burke.  11  Wend.,  129;  State  v.  Somerville,  21  Me.,  14;  Com.  v. 
Dewitt,  10  Mass.,  154;  People  v.  Mellon,  40  Cal.,  048;  R.  v.  Parkin,  1  Moo.,  45;  State  ▼. 
Smith,  66  Mo.,  61.  But  this  doctrine  applies  only  in  cases  of  simple  larceny;  not  if  the 
original  offense  is  compound.    Smith  v.  State,  55  Ala. ,  59. 

If  several  articles  are  stolen  in  such  a  way  as  to  make  but  one  transaction,  there  is  but  one 
taking  and  can  be  but  one  prosecution.  Thus,  a  mine  lessee  had  taken  coal  for  several 
years  from  the  mines  of  adjoining  proprietors,  but  had  raised  it  all  through  one  shaft.  This 
was  held,  by  £rle  J,  one  continuous  taking,  though  the  work  was  done  at  different  levels 
and  in  different  cuttings.  R.  v.  Bieasdale,  2  C.  «&  K.,  765.  Where  a  mill  oi^ner,  by  a  pipe 
connecting  with  the  main  and  cutting  out  the  gas  meter,  had  for  several  years  gotten  gas 
without  paying  for  it,  held  one  continuous  taking,  not  merely  a  taking  from  time  to  time, 
as  the  gas  was  turned  on  inside  tbe  mill,  since  the  connecting  pipe  had  always  had  gas  in  it. 
R.  V.  Firth,  11  Cox  C.  C,  284.  Where  a  man  stole  two  pigs  at  th(i  same  time,  and  was 
undergoing  punishment  for  stealing  one,  held  he  could  not  be  tried  for  stealing  the  other. 
R  V.  Breltel.  C.  &  M.,  609.  Where  half  an  hoar  intervened  between  taking  abides  of 
different  sorts,  held  two  offences.  R  v.  Birdseye,  4  C.  &  P.,  880.  So,  where  one  stole  a 
horse  and  harness  and  wagon  all  at  once,  held  but  one  offense.  Fisher  v.  Com.,  1  Bush, 
211 ;  State  v.  Cameron.  40  Yt.,  555.  See,  also.  State  v.  Williams,  10  Humph.,  101.  Where 
one  steals  goods  belonging  to  different  persons  at  same  time  and  place,  it  is  but  one  offense. 
Lorton  v.  State,  7  Mo.,  55;  State  v.  Morphin,  87  Mo.,  878;  State  v.  Nelson,  29  Me.,  829. 
Qmtra,  State  v.  Thurston,  2  McMullen,  382. 

That  where  goods  are  stolen  in  one  state  and  carried  into  another,this  may  be  treated 
as  a  larceny  in  the  latter  state  as  well  as  the  former,  has  been  held  in  many  cases.  See 
Commonwealth  v.  Andrews,  2  Mass.,  14;  S.  C,  8  Am.  Dec,  17;  Commonwealth  v.  White, 
128  Mass.,  430;  State  v.  Ellis,  8  Conn.,  185;  8.  C,  8  Am.  Dec,  175;  State  v.  Cummings,  83 
Conn.,  260;  State  v.  Seay,  8  Stew.,  128;  S.  C,  20  Am.  Dec,  66;  Hamilton  v.  State,  11 
Ohio,  485;  People  v.  Williams,  24  Mich.,  156;  State  v.  Main,  16  Wis.,  898;  Powell  v.  State, 
52  Wk,  217;  State  v.  Bennett,  14  Iowa,  479;  State  v.  Bartlett.  11  Vt,  650;  Myers  v.  People, 
26  111..  173;  State  v.  Johnson,  2  Oreg.,  115;  State  v.  Underwood,  49  Me.,  181;  Watson  v. 
State,  86  Miss.,  593;  Ferrill  v.  Commonwealth,  1  Duv..  158;  Worthington  v.  State,  58  Md., 
408;  Regina  v.  Hennessy,  85  Up.  Can.  R,  608.  But  there  are  cases  to  the  contrary  which 
are  referred  to  in  these,  and  in  Massachusetta  and  Ohio  it  is  held  that  if  the  original  con- 
version took  place  in  a  foreign  country,  the  doctrine  of  continuous  larceny  would  not  be 
applied.  Commonwealth  v.  Uprichard,  8  Qray,  484;  Stanley  v.  State,  24  Ohio  St,  166; 
8.  C  15  Am.  Rep.,  604.  As  to  offenses  committed  in  another  state  through  Innocent 
agents,  see  People  v.  Adams,  8  Denio,  190;  8.  C,  45  Am.  Dec,  468. 

(5)  In  R  V.  Yan^Iayen,  R  &  R,  118,  the  master  of  a  foreign  ship  captured  by  the  Eng- 
lish, took  from  the  ship  some  of  the  caigo  entrusted  to  his  care  Held  no  larceny,  unless 
he  intended  to  appropriate  the  goods.  Where,  from  similarity  of  name,  one  took  from  the 
postofflce  a  letter  intended  for  another  and  appropriated  an  enclosed  draft,  held  no  larceny 
without  proof  of  a  felonious  intent  at  the  time  of  getting  it  R.  v.  Mucklow,  R  &  R,  160; 
see  R  V.  Leigh,  2  East  P.  C,  694.  A  tanner  took  hides  from  one  part  of  the  tannery 
where  he  was  employed  to  another,  with  intent,  not  to  take  them  away,  but  to  get  paid  for 
them  as  if  they  were  his  own  work.  Held  no  larceny,  since  the  intent  must  be  to  deprive 
the  owner  of  his  property  permanently.  R  v.  HoUoway,  2  C.  A  E.,  742.  See  R.  v.  Webb, 
1  Moo.,  481;  R  v.  Hall,  2  0.  &  K.,  947;  State  v.  Self,  1  Bay,  242;  R  v.  Poole,  Dears.  A 
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or  will  (of  whom  we  spoke  sufficiently  at  the  entrance  of  this  book)  (k)  indem- 
nifies also  mere  trespassers,  and  other  petty  offenders.  As  if  a  servant  takes 
his  master's  horse  withoat  his  knowledge,  and  brings  him  home  again;  if  a 
neighbour  takes  another's  plough  that  b  left  in  the  field,  and  uses  it  upon  bit 
own  land,  and  then  returns  it:  if  under  colour  of  arrear  of  rent  where  none  ii 
due,  I  distrain  another's  cattle,  or  seize  them;  all  these  are  misdemeanors  and 
trespasses,  but  no  felonies.  (/)  The  ordinary  discovery  of  a  felonious  intent  is 
where  the  party  doth  it  clanaestinely;  or,  being  charged  with  the  fact  denies 
it.  But  this  is  by  no  means  the  only  criterion  of  criminality:  for,  in  cases 
that  may  amount  to  larceny,  the  variety  of  circumstancbs  is  so  great^  and  the 
complications  thereof  so  mingled,  that  it  is  impossible  to  recount  all  those 
which  may  evidence  a  felonious  intent,  or  animum  furandi:  wherefore  they 
must  be  left  to  the  due  and  attentive  consideration  of  the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  must  be  of  the  personal  goods  of 
another:  for,  if  they  are  things  real^  or  savour  of  the  realty,  larceny  at  the 
common  law  cannot  be  committed  of  them.  Lands,  tenements,  and  heredita- 
ments (either  corporeal  or  incorporeal)  cannot  in  their  nature  be  taken  and 
carried  away.    And  of  things,  likewise,  that  adhere  to  the  freehold,  as  com, 

frass,  trees,  and  the  like,  or  lead  upon  a  house,  no  larceny  could  be  committed 
y  the  rules  of  the  common  law:  but  the  severance  of  them  was,  and  in  many 
things  is  still,  merely  a  trespass  which  depended  on  the  subtility  in  the  legal 
notions  of  our  ancestors.  These  things  were  parcel  of  the  real  estate;  and, 
therefore,  while  they  continued  so,  could  not  by  any  possibilitv,  be  the  sub- 
ject of  theft,  being  absolutely  fixed  and  immovable,  (m)  And  if  they  were 
r*283l  '^'severed  by  violence,  so  as  to  be  changed  into  movables;  and,  at  the 
^        ^   same  time,  by  one  and  the  same  continued  act,  carried  off  by  the  person 

(]fe)8eei>ikge80.  (1)  1  HaL  P.  a  600.  (m)  See  book  n,  p.  18. 

B.,  845;  and  see  U.  8.  v.  Durkee,  1  McAllister,  196.  The  same  priDciple  applies  where  one 
takes  a  horse  to  ride  without  intention  to  deprive  the  owner  of  his  property  in  it.  R.  v. 
Phillips.  2  East  P.  C,  662;  Umphrey  v.  State.  68  Ind.,  223;  State  v.  York,  5  Harr.  (Del.), 
498.  While  generally  the  taking  must  be  with  intent  to  retain  property  permanently,  yet 
it  seems  that  an  intent  to  use  temporarily,  if  such  use  would  destroy  the  thing  taken,  or  to 
use  an  unreasonable  time,  is  not  entirely  inconsistent  with  the  commission  of  the  felony, 
but  should  be  left  to  the  jury.    State  v.  South,  28  N.  J.,  28. 

Having  once  taken  property  with  felonious  intent,  no  subsequent  return  obliterates  the 
offense.  R.  v.  Peat.  2  East  P.  C,  557;  State  v.  Scott,  64  N.  C,  586;  R.  v.  Wright,  9  C.  A 
P..  754.  The  jury  should  consider  the  fact  of  the  party's  offering  full  value  for  the  prop- 
erty taken.  This  does  not  preclude  a  felonious  intent,  but  is  pregnant  evidence  in  the 
negative.    2  East  P.  C.  662. 

The  doctrine  that  the  taking  must  be  for  the  sake  of  gain,  that  intention  to  injure 
another  without  converting  the  property  to  one's  own  use  is  not  enough,  is  laid  down  in 
State  V.  Hawkins,  8  Port,  461;  McDaniel  v.  State,  8  Sm.  &  M.,  401;  R.  v.  Holloway,  5  G. 
A  P.,  524,  by  Vaughan,  B. ;  R  v.  Godfrey,  8  C.  &  P.,  563,  by  Lord  Abinger.  On  the  other 
liand,  it  is  said  that  there  need  not  be  any  pecunianr  advantage  to  the  one  who  takes  the 
property,  but  it  is  enough  if  he  thus  gratifies  some  wish.  R.  v.  Garrett,  6  Cox.  260;  People 
V.  Juarez,  28  Cal..  889;  Keely  v.  State,  14  Ind.,  86;  Z amilton  v.  State,  85  Miss..  214.  The 
obligor  in  a  bond  got  it  from  the  obligee  on  pretense  of  looking  at  it  and  threw  it  into  the  fire. 
It  was  a  benefit  to  him  thus  to  destroy  the  evidence  of  his  debt;  held  larceny.  Dignowitty 
V.  State,  17  Tex.,  521.  To  aid  in  preventing  the  conviction  of  another  for  the  larceny  of  a 
horse,  a  man  took  the  horse  from  the  owner's  stable  and  drove  it  into  an  old  coal-pit  It 
was  held  lareeny,  on  the  ground  that,  without  any  gain  to  the  taker,  it  was  enough  if  he 
intended  wholly  to  deprive  the  owner  of  his  property.  R  v.  Cabbage,  R  &  R.,  292.  A 
servant  broke  into  his  master's  granary  and  took  beans  with  intent  to  give  them  to  his  mas- 
ter's horses.  Held  larceny,  but  some  of  the  ludges  thought  that  not  only  was  the  mas- 
ter injured,  but,  as  the  servant's  work  was  lessened,  the  act  was  Inert  eaitsa.  In  R  v. 
Privett,  2  C.  «&  K.,  114,  on  a  similar  state  of  facts,  it  was  held  larceny  without  reference  to 
any  gain.  In  R  v.  Jones,  9  C.  &  K.,  286,  a  servant,  knowing  that  a  letter  in  reference  to 
her  character  was  sent  to  a  former  employer,  got  it  at  the  postofflce  and  burnt  it.  Held 
larceny.  So,  where  a  postal  clerk,  to  prevent  detection  and  punishment  for  a  mistake, 
threw  some  letters  into  a  water-closet;  held  larceny,  as  the  taking  was  for  a  purpose  of  his 
own,  and  with  intent  to  deprive  the  owners  wholly  of  the  letters.  R  v.  Wvnn.  2  OL  A  E.. 
800. 
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who  severed  tbem:  they  never  could  be  said  to  be  taken  ftom  the^proprietor^ 
in  this  their  newly  acquired  state  of  mobility  (which  is  essential  to  the  nature 
of  larceny),  being  never,  as  such,  in  the  actual  or  constructive  possession  of 
any  one,  out  of  him  who  committed  the  trespass.  He  could  not,  in  strictness 
be  said  to  have  taken  what  at  that  time  were  the  personal  goods  of  another, 
since  the  very  act  of  taking  was  what  turned  them  into  personal  goods.  But 
if  the  thief  severs  them  at  on€  time,  wherebv  the  trespass  is  com{>Ieted,  and 
they  are  converted  into  personal  chattels,  in  the  constructive  possession  of  him 
on  whose  soil  they  are  left  or  laid;  and  come  again  at  another  time,  when  they 
are  so  turned  into  personalty,  and  take  them  away;  it  is  larceny:  and  so  it  is, 
if  the  owner,  or  any  one  else,  has  severed  them,  (n)  And  now,  by  the  statute 
4  Geo.  II,  0.  32,  to  steal,  or  rip^  cut,  or  break,  with  intent  to  steal  any  lead,  or 
iron  bar,  rail,  gate,  or  palisado,  fixed  to  a  dwelling-house  or  out-house,  or  in 
any  court  or  garden  thereunto  belonging,  or  to  any  other  building,  is  made 
felony,  liable  to  transportation  for  seven  years;  and  to  steal,  damage,  or  de- 
stroy underwood  or  hedges,  and  the  like,  to  rob  orchards  or  gardens  of  fruit, 
growing  therein,  to  steal  or  otherwise  destroy  any  turnips,  potatoes,  cabbages, 
parsnips,  peas,  or  carrots,  or  the  roots  of  madder,  when  growing,  are  (o)  punish- 
able, criminally,  by  whipping,  small  fines,  imprisonment,  and  satisfaction  to 
the  partv  wronged,  according  to  the  nature  of  the  offence.  Moreover,  the 
stealing  by  night  of  any  trees,  or  of  any  roots,  shrubs,  or  plants,  to  the  value 
of  5«.,  IS,  by  statute  6  Gfeo.  Ill,  c.  86,  made  felony  in  the  principals,  aiders  and 
abettors,.and  in  the  purchasers  thereof,  knowing  the  same  to  be  stolen:  and  by 
statutes  6  Gko.  Ill,  c.  48,  and  13  Gko.  Ill,  c.  33,  the  stealing  of  any  timber 
trees  therein  specified,  (p)  and  of  any  root,  *shrub  or  plant,  by  day  r  ^noji 
or  night,  is  liaole  to  pecuniary  penalties  for  the  two  first  offences,  and  ^  ^ 
for  the  third  is  constituted  a  felony,  liable  to  transportation  for  seven  years. 
Stealing  ore  out  of  mines  is  also  no  larceny,  upon  the  same  principle  of  adher- 
ence to  the  freehold,  with  an  exception  only  as  to  mines  of  black  lead,  the  steal- 
ing of  ore  out  of  which,  or  entering  the  same  with  intent  to  steal,  is  felony, 
punishable  with  imprisonment  and  whipping,  or  transportation  not  exceeding 
seven  years;  and  to  escape  from  such  imprisonment,  or  return  from  suchtrans- 

e>rtation,  is  felony,  without  benefit  of  clergy,  by  statute  25  Oeo.  II,  c.  10. 
pon  nearly  the  same  principle  the  stealing  of  writings  relating  to  a  real 
estate  is  no  felony;  but  a  trespass:  (g)  because  they  concern  the  land,  or  (ac- 
cording to  our  technical  language)  MLvcfOfr  of  the  reaUy^  and  are  considered  as 
part  of  it  by  the  law:  so  that  they  descend  to  the  heir,  together  with  the  land 
which  thev  concern,  (r)  (6) 

Bonds,  bills,  and  notes,  which  concern  mere  ehoees  in  action^  were  also,  at 
the  common  law,  held  not  to  be  such  goods  whereof  larceny  might  be  com- 
mitted; being  of  no  intrinsic  value:  (^  and  not  importing  any  property  in 
fos9ession  of  the  person  from  whom  they  are  taken.  But  by  the  statute  2  Geo. 
I,  o.  25,  they  are  now  put  upon  the  same  footing,  with  respect  to  larcenies,  as 
the  money  they  were  meant  to  secure.  By  statute  15  Geo.  II,  c  13,  officers 
«r  servants  of  the  bank  of  Bngland,  secreting  or  embezzling  any  note,  bill, 
warranty  bond,  deed,  security,  money,  or  effects  intrusted  with  them  or  with 
the  company,  are  guilty  of  felony  without  benefit  of  clergy.  The  same  is 
enacted  by  statute  24  Greo.  II,  c.  11,  with  respect  to  officers  and  servants  of  the 
South-Sea  company.  And  by  statute  7  Geo.  m,  c.  50,  if  any  officer  or  servant 
of  the  post  office  shall  secrete,  embezzle,  or  destroy  any  letter  or  pacquet,  con- 

(i»)SIn8t.lOO.    lHaLP.O.510. 

^8Ut48Elis.e.7.    15Car.II,o.a     81060.11,0.851     6a60.III.o.4&    •060.111,0.41.     18G60.II1, 

(p)  Oak,'beeoh,  ehostnnt^  walnat^  Mh,  olm,  oedar,  flr,  Mh,  Ume,  ^joamoro,  blroh,  poplar,  alder,  laroh, 
maple,  and  bombeam. 
(4)  1  HaL  P.  0. 610.   Stn.  IIST.  (r)  Bee  book  n,  p.  «&  (•)SRep.88. 

(6)  The  sublect  of  this  para^ph  is  now  covered  by  statute  24  and  25  Vie,  c.  96,  which 
provides  for  the  criminal  punishment  of  the  various  wrongs  here  enumerated. 
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taining  any  bank  note  or  other  valuable  paper  particularly  specified  in  th«  act^ 
r  *2a5l  ^^  ^^^^^  steal  the  same  out  of  any  letter  or  *pacquet,  he  shall  be  guilty 
"■  J  of  felony  without  benefit  of  clergy.  Or,  if  he  shall  destroy  any  letter 
or  pacquet  with  which  he  has  received  money  for  the  postage,  or  shall  advance 
the  rate  of  posta^^e  on  any  letter  or  pacquet  sent  by  the  post,  and  shall  secreto 
the  money  received  by  such  advancement,  he  shall  be  guilty  of  single  felony.. 
Larceny  also  could  not,  at  common  law,  be  committed  of  treasure-trove  or 
wreck,  till  seized  by  the  king  or  him  who  hath  the  franchise,  for  till  suck 
seizure  no  one  hath  a  determinate  property  therein.  But  by  statute  26  Geo, 
n,  c.  19,  plundering  or  stealing  from  any  ship  in  distress  (whether  wreck  or  no 
wreck)  is  felony,  without  benefit  of  clergy:  in  like  manner  as,  by  the  civil 
law,  (t)  this  inhumanity  is  punished  in  the  same  degree  as  the  most  atrocious 
theft.  (7) 

Larceny  also  cannot  be  committed  of  animals  in  which  there  is  no  prop- 
erty either  absolute  or  qualified:  as  of  beasts  that  are  /erm  ncUurtB  and  unre- 
claimed, such  as  deer,  hares,  and  conies  in  a  forest,  chase,  or  warren;  fish  in  an 
open  river  or  pond:  or  wild  fowls  at  their  natural  liberty,  (u)  But  if  they  are 
reclaimed  or  confined,  and  may  serve  for  food,  it  is  otherwise,  even  at  common 
law:  for  of  deer  so  inclosed  in  a  park  that  they  may  be  taken  at  pleasure,  fish  in  a 
trunk,  and  pheasants  or  paitridges  in  a  mew,  larceny  may  be  committed,  (t^)  (8) 
And  now,  by  statute  9  Geo.  I,  c.  22,  to  hunt,  wound,  kill,  or  steal  any  deer;  to 
rob  a  warren;  or  to  steal  fish  from  a  river  or  pond  (being  in  these  cases  armed 
and  disguised);  also  to  hunt,  wound,  kill,  or  steal  any  deer,  in  the  king's  forests 
or  chases  inclosed,  or  in  any  other  inclosed  place  where  deer  have  been  usuall]^ 
kept;  or  by  gift  or  promise  of  reward  to  procure  any  person  to  join  them  in 
such  unlawful  act;  all  these  are  felonies  without  benent  of  clergv.  And  the 
statute  16  Geo.  Ill,  c.  30,  enacts  that  every  unauthorized  person,  his  aiders  and 
abettors,  who  shall  course,  hunt,  shoot  at,  or  otherwise  attempt  to  kill,  wound, 
or  destroy  any  red  or  fallow  deer,  in  any  forest,  chase,  purlieu,  or  ancient  walk, 
r*236l  ^^  ^°  *°^  inclosed  park,  paddock,  wood,  or  other  ground,  *  where  deer 
^  ^  are  usually  kept,  shall  forfeit  the  sum  of  20/.,  or  for  every  deer  actu- 
ally killed,  wounded,  destroyed,  taken  in  any  toil  or  snare,  or  carried  away, 
the  sum  of  80/.,  or  double  those  sums  in  case  the  offender  be  a  keeper:  and 
upon  a  second  offence  (whether  of  the  same  or  a  different  species),  shall  bo 
ffuilty  of  felony,  and  transportable  for  seven  years.  Which  latter  punishment 
IS  likewise  inflicted  on  all  persons  armed  with  offensive  weapons,  who  shall 
oome  into  such  places  with  an  intent  to  commit  any  of  the  said  offences,  and 
shall  there  unlawfully  beat  or  wound  any  of  the  keepers  in  the  execution  of 
their  ofilces,  or  shall  attempt  to  rescue  any  person  from  their  custody.  Also, 
by  statute  5  Geo.  Ill,  c.  14,  the  penalty  of  transportation  for  seven  years  is 
inflicted  on  persons  stealing  or  taking  fish  in  any  water  within  a  park,  paddock, 

Srden,  orchard,  or  yard:  and  on  the  receivers,  aiders,  and  abettors:  and  the 
:e  punishment,  or  whipping,  fine,  or  imprisonment,  is  provided  for  the  taking 
or  killing  of  conies  (v>)  by  night  in  open  warrens:  and  a  forfeiture  of  ^vq 
pounds  to  the  owner  of  the  fishery,  is  made  payable  by  persons  taking  or  de- 
stroying (or  attempting  so  to  do)  any  fish  in  any  river  or  other  water  within 
any  inclosed  ground,  being  private  property.  Stealing  hawks,  in  disobedience 
to  the  rules  prescribed  by  the  statute  87  Edw.  Ill,  c.  19,  is  also  felony,  (a;) 
It  is  also  said,  (y)  that,  if  swans  be  lawfully  marked,  it  is  felony  to  steal  them, 
though  at  large  in  a  public  river;  and  that  it  is  likewise  felony  to  steal  them, 
though  unmarked,  if  in  any  private  river  or  pond;  otherwise  it  is  only  a  tres- 

<l)  God. e, a  1&  (uHHaLP.ani.    Fotl.866.  (v)  1  Hawk.  P.  C. 94.    IBaLP.ail]. 

(w)  BeeititLfl9«iid»Ow.n.o.M.  («)SIiiBk9&  (y)  Dalt.  Juit.  e.  IfiO. 

,  Tlio  subject  of  this  paramph  is  also  ooversd  by  statute  84  and  86  Tie.,  e.  M. 
\)  Bee  B»z.  v.  Oheafor,  8  Den.  0.  a,  801.    The  statutes  mentioned  in  this 
•re  now  repealed. 
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piM.  Bat  of  all  Talnable  domestic  animalsy  as  horses  and  other  beasts  of 
draiighty  and  of  all  animals  damitcB  naturcB^  which  serve  for  f ood,  as  neat  or 
other  oattle,  swine,  ponltry,  and  the  like,  and  of  their  fruit  or  produce,  taken 
from  them  while  living,  as  milk  or  wool,  {z)  larceny  may  be  committed;  and 
also  of  the  flesh  of  such  as  are  either  domitcs  or  feres  naturcBy  when  killed,  (a) 
As  to  those  animals  which  do  not  serve  for  food,  and  which,  therefore,  the  law 
holds  to  have  no  intrinsic  value,  as  dogs  of  all  sorts,  and  other  creatures  kept 
for  whim  and  pleasure,  though  a  man  may  have  a  base  property  therein,  and 
maintain  a  civil  action  for  the  loss  of  them,  {b)  yet  they  are  not  of  such  esti« 
mation  as  that  the  crime  of  stealing  them  amounts  to  larceny,  (c)  But  by 
statute  10  Geo.  Ill,  c  18,  very  high  pecuniary  penalties,  or  a  long  imprison- 
ment,  and  whipping  in  their  stead,  may  be  inflicted  by  two  justices  of  the 
peace  (with  a  very  extraordinary  mode  of  appeal  to  the  quarter  sessions),  on 
such  as  steal,  or  knowingly  harbour,  a  stolen  ao^,  or  have  in  their  custody  the 
skin  of  a  dog  that  has  been  stolen,  (d)  (9) 

Notwithstanding  however  that  no  larceny  can  be  committed,  unless  there 
be  some  property  in  the  thing  taken,  and  an  owner;  yet,  if  the  owner  be  un- 
known, provided  there  be  a  property,  it  is  larceny  to  steal  it;  and  an  indict- 
ment will  lie,  for  the  goods  of  a  person  unknown,  (e)  In  like  manner  as 
among  the  Romans,  the  lex  Hoatilia  de  furtis  provided  that  a  prosecution  for 
theft  might  be  carried  on  without  the  intervention  of  the  owner.  {/)  This  is 
the  case  of  stealing  a  shroud  out  of  a  grave;  which  is  the  property  of  those, 
whoever  they  were,  that  buried  the  deceased:  but  stealing  the  corpse  itself, 
which  has  no  owner,  (though  a  matter  of  great  indecency)  is  no  felony,  unless 
some  of  the  grave-clothes  be  stolen  with  it.  {g)  (10)  Very  different  from  the 
law  of  the  Franks,  which  seems  to  have  respected  both  as  equal  offences:  when 
it  directed  that  a  person  who  had  dug  a  corpse  out  of  the  ground  in  order  to 
strip  it,  should  be  banished  from  society,  and  no  one  suffered  to  relieve  his 
wants,  till  the  relations  of  the  deceased  consented  to  his  re-admission.  (A) 

Having  thus  considered  the  general  nature  of  simple  larceny,  I  come  next 
to  treat  of  its  punishment.  Theft,  by  the  Jewish  law,  was  only  punished  with 
a  pecuniary  fine,  and  satisfaction  to  the  party  injured,  (i)  And  in  the  civil 
law,  till  some  very  late  constitutions,  we  never  nnd  the  punishment  capital. 
The  laws  of  Draco  at  Athens  punished  it  with  death:  but  his  laws  were  said 
to  be  written  in  blood;  and  Solon  afterwards  changed  the  penalty  to  a  pecu- 
niary mulct.  And  so  the  Attic  laws  in  general  continued;  (J)  except  that 
once,  in  a  time  of  dearth,  it  was  made  capital  to  break  into  a  garden  and  steal 
figs:  but  this  law  and  the  informers  against  the  offence,  grew  so  odious,  that 
from  them  all  malicious  informers  were  styled  sycophants;  a  name  which  we 
have  much  perverted  from  its  original  meaning.  From  these  examples,  as 
well  as  the  reason  of  the  thing,  many  learned  and  scrupulous  men  have  ques- 
tioned the  propriety,  if  not  lawfulness  of  inflicting  capital  punishment  for  sim* 

(f)  Dal.  21.  Crompt  60.  1  Hawlc  P.  C.  96.  1  HaL  P.  a  611.  The  King  v.  Martin,  by  all  the  Judges. 
P.  17  Geo.  UI. 

(a)  1  Hal.  P.  C.  611.  (b)  See  book  n,  p.  803.  (c)  1  HaL  P.  C.  61S. 

(<l )  See  the  remarks  In  page  4.  The  statute  hath  now  continued  eighteen  sessions  of  parliament  unre- 
pealed. 

(€)  1  Hal  P.  C.  512.  (/)  QraTin.  I.  6.  <  106.  {g)  See  book  II,  page  420. 

(A)  Montesq,  Sp.  L.  b  80.  ch.  19.  (t)  Ezod.  &  zziL 

U)  Petit.  lL  Attic,  1 7,  tit  6. 

(9)  Dog  stealing,  under  statute  24  and  25  Vic,  c.  96,  may  be  visited  with  the  maximum 
punishment  of  six  months'  imprisonment,  or  a  forfeiture  of  twenty  pounds  over  and  above 
the  Taiue  of  the  dog. 

(10)  Violation  of  the  sepulture  is  made  highly  penal  by  statutes  in  the  United  States.  It 
was  an  indictable  offense  at  the  common  law.  even  where  the  body  was  taken  up  for  the 
purpose  of  dissection.  See  2  East  P.  C,  652;  Roscoe  Cr.  Ev.,  892;  R  v.  Lynn.  2  T.  R., 
783;  R  ▼.  Sharpe,  Dears.  &B.,  160;  Com.  v.  Lorin^.  8  Pick.,  370;  Tate  v.  Stale,  6  Black f., 
111.  As  to  proprietary  rights  in  bodies  and  burial  rights,  see  Pierce  v.  Proprietors,  10  R.  I., 
327;  Wynkoop  v.  Wynkoop,  42  Penn.  St.,  293;  Meagher  v.  Driscoll,  99  Mass.,  281;  Quthri« 
v.  Weaver,  1  Mo.  Ap.  R,  136. 
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pie  theft,  (k)  And  certainly  the  natural  punishment  for  injuries  to  property 
seems  to  be  the  loss  of  the  offender's  own  property;  which  ouffht  to  be  uniTer- 
sally  the  case,  were  all  men's  fortunes  equal.  But  as  those  who  have  no  prop- 
erty  themselves  are  generally  the  most  ready  to  attack  the  property  of  oUiers, 
it  has  been  found  necessary  instead  of  a  pecuniary  to  suDstitute  a  corporal 
punishment;  yet  how  far  this  corporal  punishment  oaght  to  extend,  is  what 
has  occasioned  the  doubt.  Sir  Thomas  More,  (l)  and  the  marquis  Beccaria, 
(m)  at  the  distance  of  more  than  two  centuries  from  each  other,  have  very 
sensibly  proposed  that  kind  of  corporal  punishment  which  approaches  the 
nearest  to  a  pecuniary  satisfaction;  viz.,  a  temporary  imprisonment,  with  an 
obligation  to  labour,  first  for  the  partv  robbed,  and  afterwards  for  the  public, 
rmqoiji  ui  works  of  the  most  slavish  kind:  in  *order  to  oblige  the  offender  to 
^  -I  repair,  by  his  industry  and  diligence,  the  depredations  he  has  com- 
mitted upon  private  property  and  public  order.  But  notwithstanding  all  the 
remonstrances  of  speculative  politicians  and  moralists,  the  punishment  of 
theft  still  continues,  throughout  the  greatest  part  of  Europe,  to  be  capital; 
and  Puffendorf,  (n)  together  with  Sir  Matthew  Hale,  (o)  are  of  opinion  that 
this  must  always  be  referred  to  the  prudence  of  the  legislature;  who  are  to 
judge,  say  they,  when  crimes  are  become  so  enormous  as  to  require  such  san- 
guinary restrictions,  (p)  Tet  both  these  writers  agree,  that  such  punishment 
should  be  cautiously  inflicted,  and  never  without  the  utmost  necessity. 

Our  ancient  Saxon  laws  nominally  punished  theft  with  death,  if  above  the 
value  of  twelvepence;  but  the  criminal  was  permitted  to  redeem  his  life  by  a 
pecuniary  ransom;  as,  among  their  ancestors  the  Germans,  by  a  stated  num- 
ber of  cattle,  {q)  But  in  the  ninth  year  of  Henry  the  First,  this  power  of  re- 
demption was  taken  away,  and  all  persons  guilty  of  larceny  above  the  value 
of  twelvepence  were  directed  to  be  hanged;  which  law  continues  in  force  to  this 
day.(r)  For  though  the  inferior  species  of  theft,  or  petit  larceny,  is  only  pun- 
ished by  imprisonment  or  whipping  at  common  law,(«)  which  by  statute  4  G^o. 
I,  c.  11,  may  be'  extended  to  transportion  for  seven  years,  as  is  also  expressly 
directed  in  the  case  of  the  plate-glass  company,  (t)  yet  the  punishment  of 

Sand  larceny,  or  the  stealing  above  the  value  of  twelvepence  (which  sum  was 
B  standard  in  the  time  of  King  Athelstan,  ei^ht  hundred  years  ago),  is  at 
common  law  regularly  death.  Which,  considering  the  great  intermediate  al- 
r*<2<)ft1  ^^^^^^'^  (^)  ^^  ^^®  price  or  denomination  of  *money,  is  undoubtedly  a 
L  ^^^J  very  rigorous  constitution;  and  made  Sir  Henry  Spelman  (above  a  cen- 
tury since,  when  money  was  at  twice  its  present  rate),  complain,  that  while 
every  thing  else  was  risen  in  its  nominal  vidue,  and  become  dearer,  the  life  of 
man  had  continually  grown  cheaper,  (t^)  It  is  true,  that  the  mercy  of  juries 
will  often  miJce  them  strain  a  point,  and  bring  in  larceny  to  be  under  the  value 
of  twelvepence,  when  it  is  really  of  much  greater  value:  but  this,  though  evi- 
dently justifiable  and  proper,  when  it  only  reduces  the  present  nominal  value 
of  money  to  the  ancient  standard,  (to)  is  otherwise  a  kind  of  pious  perjury,  and 
does  not  at  all  excuse  our  common  law  in  this  respect  from  the  imputation  of 
severity,  but  rather  strongly  confesses  the  charge.  It  is  likewise  true,  that 
by  the  merciful  extensions  of  the  benefit  of  clergy  by  our  modern  statute  law, 

(k)  E§t  enim  ad  trindieaiida  fwrta  tUmU  atrox^  nee  iamen  ad  refrcmanda  tt^ctent ;  quippe  n«g«4 
furiwn  aimpUx  torn  inyeiu  faetniu  «•<,  ui  eapite  debeat  pUcti :  negys  ulla  poena  ett  tanta  tU  ab  latrih 
cinii$  cohibeat  cm,  qui  nullam  aliam  ariem  gwwrendi  victu»  habent.  (Mori  Utopia,  edit.  QUug,  ITSQt 
pag.  %\,)^Deniqu«^cum  lex  Jtfoaaiea,giian^uam  indemene  et  aapera  tamenpecunia  furtum^  kaiid  morte, 
mtUctavit ;  ne  putemue  Deum,  in  nova  lege  dementia  qua  pater  imperat  filiie  majorem  induleiem  nobie 
invicem  eaviendi  licentiam,  Hcbc  eunt  eur  non  licere  puiem :  ^uam  vero  eit  abmrdum^  oique  eHam 
oemieioeum  reipubliota,  furem  atque  homieidam  ex  eequo  punin  nemo  eat  (opinor)  qui  neeciwt,    (JMdL 

O)  Utop.paae42,  (m)  Ch.  28.  (n)  L.  of  N.  b.  S.  o.  8.  to)  1  Hal.  P.  C.  18. 

( p)  See  page  9.  (q)  Tac.  4e  mor.  Oerm.  c  IS.  (r)  1  HaL  P.  C.  IS,  8  Insfc.  58. 

f)  8  InsCTlS.  (t)  Stat.  18  '" 

u)  Intl 

StDlal 

LvodewcH 

Iw.  id.  of  the  preeeni  standard. 
V)  Qlon.  850. 
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i$)  8  Inst.  218.  (0  Btat.  18  Geo.  m,  c.  88. 

(«)  In  the  reign  of  King  Henry  I,  the  stated  yalue,  at  the  exchequer,  of  a  pasture-fed  ox, 
ig  {Dial,  de  8cace.  I.  l7i  7),  which,  if  we  should^yen  suppose  to  mean  the  aolidu»le^ie  i 
"e  (Pn      '  '      "  "     ■  -    .      ^-    -^^  - 

bhepi 
(V)  Glo$$.  850.  {w)  2  Inst  189. 


ling  {Dial,  de  Scace.  1. 1,  f  7),  which,  if  we  should  eyen  suppose  to  mean  the  eolidu*  legalie  mentioned  t^ 
~  rodewode  (Prov.  2.  8,  o.  18.    See  book  n,  page  009X  or  the  72d  part  of  a  pound  of  gold.  Is  only  mpuJL  %9 
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a  person  who  oommits  a  simple  larceny  to  the  value  of  thirteen  penoe,  or  thir- 
teen hundred  pounds,  thongn  guilty  of  a  capital  offence,  shall  be  excused  the 
pains  of  death:  but  this  is  only  for  the  first  offence.  And  in  many  cases  of 
simple  larceny  the  benefit  of  clergy  is  taken  away  by  statute;  as  for  horse- 
stealing in  the  principals,  and  accessories  both  before  and  after  the  fact;  fx) 
theft  by  great  and  notorious  thieves  in  Northumberland  and  Cumberland;  \y) 
taking  woollen  cloth  from  off  the  tenters,  (2)  or  linens,  fustians,  calicoes,  or 
cotton  goods  from  the  place  of  manufacture;  (a)  (which  extends,  in  the  last 
case,  to  aiders,  assisters,  procurers,  buyers,  and  receivers;)  feloniously  driving 
away,  or  otherwise  stealing  one  or  more  sheep  or  other  cattle  specified  in  the 
*aots,  or  killing  them  with  intent  to  steal  the  whole  or  any  part  of  the  r*oogi 
carcase,  {b)  or  aiding  or  assisting  therein;  thefts  on  navigable  rivers  ^  ^ 
above  the  value  of  forty  shillings,  (c)  or  being  present,  aiding  and  assistini 
thereat:  plundering  vessels  in  distress,  or  that  nave  suffered  shipwreck;  (d 
stealing  letters  sent  by  the  post,  {e)  (11)  and  also  stealing  deer,  fish,  hares,  an< 
conies  under  the  peculiar  circumstances  mentioned  in  the  Waltham  black  act. 
{/)  Which  additional  severity  is  owing  to  the  great  malice  and  mischief  of 
the  theft  in  some  of  these  instances;  and,  in  others,  to  the  difSculties  men 
would  otherwise  lie  under  to  preserve  those  goods,  which  are  so  easily  carried 
off.  Upon  which  last  principle  the  Roman  law  punished  more  severely  than 
other  thieves  the  abigeiy  or  stealers  of  cattle;  {g)  and  the  balnearii\  or  such  as 
stole  the  clothes  of  persons  who  were  washing  in  the  public  baths;  (A)  both 
which  constitutions  seem  to  be  borrowed  from  the  laws  of  Athens,  (i)  And 
so,  too,  the  ancient  Goths  punished  with  unrelenting  severity  thefts  01  cattle, 
or  corn  that  was  reaped  and  left  in  the  field:  such  kind  of  property  (which  no 
human  industry  can  sufficiently  guard)  being  esteemed  under  the  peculiar  cus- 
tody of  heaven.  (J)    And  thus  much  for  the  offence  of  simple  larceny. 

Mixed  or  compound  larceny  is  such  as  has  all  the  properties  of  the  former, 
but  is  accompanied  with  either  one  or  both  of  the  aggravations  of  a  taking 
from  one's  house  or  person.  First,  therefore,  of  larceny  from  the  houses  and 
then  of  larceny  from  the  person, 

1.  Larceny  from  the  house,  though  it  seems  (from  the  considerations  men- 
tioned in  the  preceding  chapter)  (k)  to  have  a  higher  degree  of  guilt  than  sim- 
ple larceny,  yet  it  is  not  at  all  ^distinguished  from  the  other  at  com-  rmoAQi 
mon  law;  (t)  unless  where  it  is  accompanied  with  the  circumstance  of  l-  -■ 
breaking  the  house  by  night;  and  then  we  have  seen  that  it  falls  under  another 
description,  viz.,  that  of  burglary.    But  now  by  several  acts  of  parliament 

ithe  history  of  which  is  very  ingeniously  deduced  by  a  learned  modern  writer, 
m)  who  hath  shown  them  to  have  gradually  arisen  from  our  improvements  in 
trade  and  opulence),  the  benefit  of  clergy  is  taken  from  larcenies  committed  in 
a  house  in  almost  every  instance;  except  that  larceny  of  the  stock  or  utensils 
of  the  plate-glass  company  from  any  of  their  houses,  <fec.,  is  made  only  a  sin- 
gle felony,  and  liable  to  transportation  for  seven  years,  (n)     The  multiplicity 

(X)  StAt.  1  Edw.  VI,  e.  la    8  and  8  Edw.  VI,  e.  88.    81  EIlz.  o.  12.  (y)  Stat  18  Car.  n,  o.  a 

(f }  Stat  88  Car.  II,  o.  ft.  But,  as  it  sometlinea  is  difficult  to  prove  the Identi^  of  the  goods  so  stolen, 
the  onics  probandi  with  respect  to  innocence  is  now  by  statute  16  Gea  II,  o.  87,  thrown  on  the  persons  In 
whose  custody  silch  goods  are  found;  the  failure  whereof  is,  for  the  first  time,  a  misdemeanor  punish* 
able  by  the  forfeiture  of  the  treble  value:  for  the  second,  by  imprisonment,  also;  and  the  third  time  it 
beoomes  a  felony,  punished  with  transportation  for  seven  years. 

(a)  Stat.  18  Geo.  u,  c.  87.    Note,  in  the  three  last  oases  an  option  is  given  to  the  judge  to  transport  the 
offender:  for  life  in  the  first  ease,  for  teven  yeara  in  the  second,  and  for  fourteen  yean  in  the  third;  in 
the  first  and  third  oases  instead  0/ sentence  of  death,  in  the  second  c^fter  sentence  is  given. 
(6)  Stat.  14  Gea  U,  c  6.    15  Geo.  ILc.  34.    See  book  L  page  88.  (c)  Stat.  84  Geo.  n,  c.  40. 

])  8t  18  Ann.  st  8,  c.  1&    86  Geo.  II,  o.  19.  (e^  Stat.  7  Geo.  Ill,  &  BO.  (/)  Stat.  8000. 1,  a  89L 

)  FT.  47,  t.  14.  {h)  Ibid.  1. 17.  (0  Pott.  Antiq.  b.  1,  c.  86. 

/)  Sdemh.  dejure  Ooth.  i.  8,  c.  6. 
b)  Bee  page  m.  (i)  1  Hawk.  P.  0.  flS.  (m)  Barr.  875,  dto.  (»)  Stat.  18  Geo.  m,  e.  881 

SI)  Offenses  relating  to  the  postofflce  were  provided  for  by  statute  7  Wm.  lY,  and  1  Vie., 
I.    As  to  the  other  offenses  mentioned  in  this  paragraph,  see  statute  24  and  25  Yic.^  c. 
M. 
In  the  United  States  the  postal  service  being  exclusively  in  the  control  of  the  national  gor* 
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of  the  general  acts  is  apt  to  create  some  oonfasion;  but  upon  comparing  them 
diligently  we  may  collect,  that  the  benefit  of  clergy  is  denied  upon  the  follow- 
ing domestic  aggrayations  of  larceny;  viz.:  First,  in  larcenies  above  the  value 
of  ttoelvtpence,  committed,  1.  In  a  church  or  chapel,  with  or  without  violence, 
or  breaking  the  same;  (o)  2.  In  a  booth  or  tent,  in  a  market  or  fair  in  the 
day-time  or  in  the  night,  by  violence  or  breaking  the  same;  the  owner  or  some 
of  his  family  being  therein:  (jo)  3.  By  robbing  a  dwelling-house  in  the  day- 
time (which  robbing  implies  a  breaking),  any  person  being  therein:  (q)  4.  In 
a  dwelling-house  by  day  or  by  night,  without  breaking  the  same,  any  person 
being  therein  put  in  fear;  (r)  which  amounts  in  law  to  a  robbery;  and  in  both 
these  last  cases  the  accessory  before  the  fact  is  also  excluded  from  his  clergy. 
Secondly,  in  larcenies  to  the  value  of  Jive  shiUingSy  committed,  1.  By  breaking 
any  dwelling-house  or  any  outhouse,  shop,  or  warehouse  thereunto  belonging 
in  the  day-time,  although  no  person  be  therein;  {s)  which  also  now  extends  to 
aiders,  abettors,  and  accessories  before  the  fact:  {t)  2.  By  privately  stealing 
r*24il  S^^^^»  *  wares,  or  merchandise  in  any  shop,  warehouse,  {u)  coachhouse, 
^  ■'or  stable>  by  day  or  by  night;  though  the  same  be  not  broken  open, 
and  though  no  person  be  therein:  (v)  which  likewise  extends  to  such  as  assist, 
hire,  or  command  the  offence  to  be  committed.  Lastly,  in  larcenies  to  the 
value  of  forty  shillinge  in  a  dwelling-house,  or  its  outhouses,  although  the 
same  be  not  broken,  and  whether  any  person  be  therein  or  no;  unless  com- 
mitted against  their  masters  by  apprentices  under  the  age  of  fifteen.  ^i^)  This 
also  extends  to  those  who  aid  or  assist  in  the  commission  of  any  sucn  offence. 
(12) 

2.  Larceny  from  the  person  is  either  by  privately  stealing;  or  by  open  and 
violent  assault,  which  is  usually  called  robbery. 

The  offence  of  privately  stealing  from  a  man's  person^  as  by  picking  his 
pocket  or  the  like,  privily  without  his  knowledge,  was  debarred  of  the  benefit 
of  clergy,  so  early  as  by  the  statute  8  Eliz.  c.  4.  But  then  it  must  be  such  a 
larceny  as  stands  in  need  of  the  benefit  of  clergy,  viz.,  of  above  the  value  of 
twelvepence;  else  the  offender  shall  not  have  judgment  of  death.  For  the 
statute  creates  no  new  offence;  but  only  prevents  the  prisoner  from  praying 
the  benefit  of  clergy,  and  leaves  him  to  the  regular  judgment  of  the  ancient 
law.  (sc)  This  severity  (for  a  most  severe  law  it  certainly  is)  seems  to  be 
owing  to  the  ease  with  which  such  offences  are  committed,  the  difficulty  of 
guarding  against  them,  and  the  boldness  with  which  they  were  practiced  (even 
in  the  queen's  court  and  presence)  at  the  time  when  this  statute  was  made: 
besides  that  this  is  an  infringement  of  property,  in  the  manual  occupation  or 
r*242l  ^^^T^^^^  possession  of  the  '''owner,  which  was  an  offence  even  in  a  state 
1-  J  of  nature.  And  therefore  the  saccularii^  or  cut-purses,  were  more 
severely  punished  than  common  thieves  by  the  Roman  and  Athenian  laws. 

(y)  (13) 

(o)  SUt.  83  Hen.  Vm,  c.  1.    1  Bdw.  VI,  o.  1&    1  Hal.  P.  C.  StS. 

<  p)  Stat  6  and  6  Edw.  VI,  c.  0.    1  Hal.  P.  C.  622.  (9)  Stat.  8  and  4  W.  and  M.  c  9.  (r)  /Md. 

<«)  Btat.  89  Eliz.  c.  16.  (0  Stat.  8  and  4  W.  and  M.  c.  9.  (u)  See  Foster,  7a    Ban*.  879. 

(V)  Stot.  10  and  11  Win.  HI.  8.  c.  28.  {to)  Stat.  12  Ann.  st.  1,  c.  7. 

(ff)  1  Hawk.  P.  C.  06.  The  like  observation  will  certainly  hold  in  the  cases  of  horse- stealing  ( 1  Hal.  P.O. 
631).  thefts  in  Northumberland  and  Cumberland,  and  stealing  woolen  clotns  from  the  tenters;  and  poMi- 
bly  In  such  other  cases  where  it  is  provided  by  any  statute  that  simple  larceny  under  certain  circum* 
stances  shall  be  felony  without  benefit  of  clergy. 

(y)  Ff.  47, 11,  7.    Pott.  Antlq.  1. 1,  c.  28. 

eminent,  offenses  which  obstruct  or  interfere  with  its  due  performance  are  defined  and 
punished  by  acts  of  congress.  See  Rev.  St.  U.  S.  1878,  g  5468,  et  ieq.  Larceny  from  the 
mails  is  made  a  felony. 

(12)  See,  as  to  this  offense,  statute  24  and  25  Vic,  c.  96.  In  the  United  States  a  distinc- 
tion is  commonly  made  by  statute  between  larceny  in  a  dwelling-house  and  simple  larceny, 
and  the  former  is  more  severely  punished. 

(18)  This  subject  is  also  covered  by  statute  24  and  25  Vic,  a  06.  If  a  robbery  is  com- 
mitted, being  armed,  or  by  more  than  one  person,  and  with  personal  violence,  the  punish- 
ment may  be  penal  servitude  for  life;  in  other  cases  it  is  linuted  to  penal  servitude  for  not 
more  than  fourteen  nor  less  than  three  years,  or  to  imprisonment  not  more  than  two  years. 
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Open  and  violent  larceny  from  the  person^  or  robbery,  the  retina  of  the 
4Uviuans,  is  the  felonious  and  forcible  taking  from  the  person  of  another  of 
goods  or  money  to  any  value,  by  violence  or  putting  him  in  fear,  (z)  1.  There 
must  be  a  taking,  otherwise  it  is  no  robbery.  A  mere  attempt  to  rob  was  in- 
deed held  to  be  felony,  so  late  as  Henry  the  Fourth's  time:  (a)  but  afterwards 
it  was  taken  to  be  only  a  misdemeanor,  and  punishable  with  fine  and  imprison-* 
ment;  till  the  statute  7  Geo.  II,  c.  21,  which  makes  it  a  felony  (transportable 
for  seven  years)  unlawfully  and  maliciously  to  assault  another  with  any  offen- 
sive weapon  or  instrument;  or  by  menaces,  or  by  other  forcible  or  violent 
manner,  to  demand  any  money  or  goods;  with  a  felonious  intent  to  rob.  If 
the  thief,  having  once  taken  a  purse,  returns  it,  still  it  is  a  robberv;  and  so  it 
is  whether  the  taking  be  strictly  from  the  person  of  another,  or  in  his  presence 
only;  as,  where  a  robber  by  menaces  and  violence  puts  a  man  in  fear,  and 
drives  away  his  sheep  or  his  cattle  before  his  face,  (b)  But  if  the  taking  be 
not  either  directly  from  his  person,  or  in  his  presence,  it  is  no  robbery,  (c)  2. 
It  is  immaterial  of  what  value  the  thing  taken  is:  a  penny  as  well  as  a  pound, 
thus  forcibly  extorted,  makes  a  robbery,  {d)  3.  Lastly,  the  taking  must  be 
by  force,  or  a  previous  putting  in  fear;  which  makes  the  violation  of  the  per- 
<on  more  atrocious  than  privately  stealing.  For,  according  to  the  maxim  of 
the  civil  law  {e)  ^' qui  vi  rapuity  fur  improbior  ease  videtur?^  This  previous 
violence,  or  putting  in  fear,  is  the  criterion  that  distinguishes  robbery  from 
other  larcenies.  For  if  one  *privately  steals  sixpence  from  the  person  r»248l 
of  another,  and  afterwards  keeps  it  by  putting  him  in  fear,  this  is  no  *•  J 
robbery,  for  the  fear  is  subsequent:  {f)  neither  is  it  capital,  as  privately  steal- 
ing, being  under  the  value  of  twelvepence.  Not  that  it  is  indeed  necessary, 
though  usual,  to  lay  in  the  indictment  that  the  robbery  was  committed  by 
putting  in  fear ;  it  is  sufficient^  if  laid  to  be  done  by  violence,  {g)  And  when 
it  is  laid  to  be  done  by  putting  in  fear,  this  does  not  imply  any  great  degree 
of  terror  or  affright  in  the  party  robbed:  it  is  enough  that  so  much  force,  or 
threatening  by  word  or  gesture,  be  used,  as  might  create  an  apprehension  of 
danger,  or  induce  a  man  to  part  with  his  property  without  or  against  his  con- 
sent, (h)  Thus,  if  a  man  be  knocked  down  without  previous  warning,  and 
strippea  of  his  property  while  senseless,  though  strictly  he  cannot  be  said  to 
be  put  in  fear,  yet  this  is  undoubtedly  a  robbery.  Or,  if  a  person  with  a  sword 
drawn  begs  an  alms,  and  I  give  it  him  through  mistrust  and  apprehension  of 
violence,  this  is  a  felonious  robbery.  (J)  So  if,  under  a  pretence  of  sale,  a  man 
forcibly  extorts  money  from  anotiier,  neither  shall  this  subterfuge  avail  him. 
But  it  is  doubted,  (J)  whether  the  forcing  a  higler,  or  other  chapman,  to  sell 
his  wares,  and  giving  him  the  full  value  of  them,  amounts  to  so  heinous  a 
orime  as  robbery.  (14) 

(c)  1  Hawk.  p.  C.  «k  (a)  1  HaL  P.  C.  638. 

(6)  1  Hal.  P.  C.  638.  (c)  1  Comyns.  478.    Stra.  1015.  (d)  1  Hawk.  P.  C.  Vt, 

(e)  Ff.  47,  8,  4,  S 16.  J/)  1  Hal.  P.  C.  534.  (g)  Trio.  8  Ann.  by  aU  the  JudgM. 

(A)  Fost.  1S8.  (0  1  Hawk.  P.  a  06.  (i)  Ibid,  97. 

(14)  As  to  tbe  taking  and  intent,  see  notes  4  and  5,  supra. 

The  thing  taken  need  not  be  actually  severed  from  the  person.  It  is  enough  if  it  be  in 
the  presence  and  under  the  control  of  the  person  from  whom  it  is  taken.  Clary  v.  State,  88 
Ark.,  561;  Kit  v.  State,  11  Humph.,  167;  U.  8.  v.  Jones,  8  Wash.  0.  C,  209.  Where  a 
man  went  armed  to  a  house  and,  by  threats  of  death,  compelled  the  owner's  wife  to  take 
money  from  a  desk  in  the  owner's  presence,  and  then  snatched  it  from  her  hand,  held  rob- 
bery. Turner  v.  Slate.  1  Ohio  St.,  423.  The  owner  of  certain  goods,  trayeling  with  a  man 
in  charge  of  some  of  these  goods,  was  knocked  senseless  by  the  man,  who  then  ran  away 
with  the  goods.  Held  that  the  man's  possession  of  the  goods  was  that  of  the  owner,  and 
the  offense  was  robbery.  James  v.  State,  58  Ala.,  880.  But  it  is  no  robbery  if  one  carry- 
ing goods  drops  them  to  go  to  the  assistance  of  the  owner  who  is  assaulted,  and  a  thief 
picks  them  up  and  runs  off  with  them.    R.  ▼.  Fallows,  5  C.  &  P.,  508. 

It  is  unnecessary  to  prove  both  violence  and  intimidation.  If  a  man  is  knocked  senseless 
and  plundered,  it  is  robbery,  though  there  may  be  no  putting  in  fear;  and  where  fear  is  the 
essential  ingredient,  the  law  in  odium  spoUcUorit  will  presume  violence  where  there  appears 
Just  ground  for  it.    State  v.  Burke,  73  N.  C,  83;  McDaniel  v.  State,  8  Sm.  &  M.,  401.    If 
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This  species  of  larceny  is  debarred  of  the  benefit  of  clergy  by  statute  23 
Hen.  YIII,  c.  1,  and  other  sabsequent  statutes,  not  indeed  in  general,  but  only 
when  committed  in  a  dwelling-house,  or  in  or  near  the  king's  highway.  A  rob- 
bery, therefore,  in  a  distant  field  or  foot-path,  was  not  punished  with  death; 
(k)  but  was  open  to  the  benefit  of  clergy,  till  the  statute  3  and  4  W.  and  M.  c. 
9,  which  takes  away  clergy  from  both  principalB  and  accessories  before  the 
fact,  in  robbery,  wheresoever  committed. 

II.  Malicioits  mischiefs  or  damage,  is  the  next  species  of  injury  to  private 
property,  which  the  law  considers  as  a  public  crime.  This  is  such  as  is  done^ 
not  animo  furandl,  or  with  an  intent  of  gaining  by  another's  loss;  which  is 
some  though  a  weak  excuse:  but  either  out  of  a  spirit  of  wanton  cruelty,  or 
black  and  diabolical  revenge.  In  which  it  bears  a  near  relation  to  the  crime 
of  arson;  for  as  that  affects  the  habitation,  so  this  does  the  other  property  of 
individuals.  And  therefore  any  damage  arising  from  this  mischievous  disposi- 
tion, though  only  a  trespass  at  common  law,  is  now  by  a  multitude  of  statutes 
made  penal  in  the  highest  degree.  Of  these  I  shall  extract  the  contents  im 
order  of  time. 

r*244l  ^-^Q^)  ^^<3t,  by  statute  22  Hen.  YIII,  c.  11,  perversely  and  malicious- 
^  My  to  cut  down  or  destroy  the  powdike,  in  the  fens  of  Norfolk  and  Ely^ 
is  felony.  And  in  like  manner  it  is,  by  many  special  statutes  enacted  upon  the 
occasions,  made  felony  to  destroy  the  several  sea-banks,  river-banks,  public 
navigations,  and  bridges,  erected  by  virtue  of  those  acts  of  parliament.  (15) 
By  statute  48  Eliz.  c.  13  (for  preventing  rapine  on  the  northern  borders),  ta 

(ife)lHaLP.aaBL 

(here  is  any  Btruegle  for  the  possession  of  the  goods  taken,  this  is  violence  enough.  If  the 
"fact  be  attended  with  circumstances  of  terror,  such  threatening  word  or  gesture  as  in  com- 
men  experience  is  hke]y  to  create  an  apprehension  of  danger  and  induce  a  man  to  part  with 
his  property  for  the  safety  of  his  person,  it  is  robbery."  It  is  not  necessary  to  prove  actual 
fear»  as  the  law  will  presume  it  in  such  a  case.  If  the  terror  continue,  the  delivery  of  the 
property  need  not  be  contemporaneous  with  the  assault.  Long  v.  State,  12  Ga.,  293.  See 
Taplln's  Case,  Simon's  Case,  Spencer's  Case,  2  East  P.  C,  712;  State  v.  Howerton,  68  Md., 
681.  Where  a  man,  as  he  stepped  on  a  street  car,  was  pushed  against  the  door  by  a  large 
man  standing  on  the  platform,  and  then  another  man  threw  his  arm  round  his  nedc,  push- 
ing back  his  head  and  at  the  same  time  rifling  his  pocket,  there  was  force  enough  to  make 
it  a  robbenr.  Mahoney  v.  People,  10  N.  Y.  S.  C,  202.  For  like  case,  see  Com.  v.  Snelling, 
4  Binn.,  8f9.  A  thief  snatched 'a  man's  watch  from  his  fob.  The  watch  was  fastened  to  a 
chain  going  round  the  neck,  and  the  chain  only  broke  after  three  jerks.  As  the  thief  used 
actual  force  in  overcoming  the  resistance  of  the  chain,  held  robbery.  R  v.  Mason,  R  & 
R,  419.  So  where  a  silk  watch-guard  was  broken,  and  at  the  same  time  the  thief  said  that 
he  meant  to  take  the  watch.  State  v.  McCune,  6  R  L,  60.  Where  a  watch-chain  vaa 
snatched  away,  held  that  if  there  was  violence  enough  to  carry  out  the  intent,  it  was  rob- 
bery. State  V.  Broderick,  69  Mo.,  318.  But  where  the  prisoner,  while  walking  in  a  friendly 
way,  drew  money  from  his  friend's  pocket,  using  only  force  enough  to  draw  it  from  the 
pocket,  the  court  held,  that  **  the  mere  snatching  of  anything  from  the  hand  or  person  of 
any  one  without  any  struggle  or  resistance  by  the  owner,  or  any  force  or  violence  on  the 
part  of  the  thief, will  not  constitute  robbery."  McCloskey  v.  People,  6  Park.Cr.  R,  299.  See 
Baker's  Case,  2  East  P.  C,  702;  Steward's  Case,  Urid.,  where  a  wig  and  hat  were  taken 
from  the  owner's  head;  Horner's  Case,  2  East  P.  C,  703,  where  an  umbrella  was  snatched 
from  the  hand;  R  v.  Wall.  2  C.  «&  K.,  214.  where  a  watch,  loosely  held  in  the  hands,  waa 
taken.  In  Shinn  v.  State,  64  Ind.,  13,  money  was  snatched  from  the  owner,  but  the  only 
violence  used  was  in  preventing  his  retaking  it;  held  no  robbery.  See  Bonsall  v.  State,  86 
Ind.,  460. 

That  extorting  money  or  other  thing  of  value,  by  means  of  a  charge  of  sodomy,  may  be 
robbery,  see  People  v.  McDaniels,  1  Park.  Cr.  R,  198.  But  this  is  an  exceptional  case,  and 
it  is  held  not  robbery  to  extort  money  by  means  of  the  charge  of  any  other  offense,  as  for 
instance,  forgery.  Long  v.  State,  12  Geo.,  293;  Britt  v.  State,  7  Humph.,  46.  Obtaixiing 
money  from  a  wonum  under  a  threat  to  accuse  her  husband  of  an  ind^ent  assault,  waa 
held  not  to  be  robbery,  in  Rex  v.  Edwards,  6  C.  &  P.,  618;  1  Moo.  &  R,  267. 

(16)  See,  as  to  this  offense,  statute  24  and  26  Vic,  c.  97.  The  same  statute  provides  gen- 
gerally  for  other  offenses  mentioned  in  this  paragraph. 

As  to  malicious  mischief  in  the  United  States,  at  the  common  law,  see  State  v.  Robinson, 
t  Dev.  &  Bat  180,  and  the  valuable  note  thereto  in  82  AnL  Dec.,  662, 
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bam  any  bam  or  stack  of  com  or  grain;  or  to  imprison  or  carry  away  any  sub- 
ject,  in  order  to  ransom  him,  or  to  make  prey  or  spoil  of  his  parson  or  goods 
upon  deadly  feud  or  otherwise,  in  the  four  northern  counties  of  Northumber- 
land, Westmoreland,  Cumberland,  and  Durham,  or  being  accessory  before  the 
fact  to  such  carrying  away  or  imprisonment;  or  to  give  or  take  any  money  or 
contribution,  there  called  ^/acArmai^,  to  secure  such  goods  from  rapine;  is  felony 
without  benefit  of  clergjr-  By  statute  22  and  23  Car.  II,  c.  7,  maliciously,  un- 
lawfully, and  willingly,  in  the  night  time,  to  burn,  or  cause  to  be  burnt  or  des- 
troyed, any  ricks  or  stacks  of  com,  hay,  or  grain,  barns,  houses,  buildings,  or 
kilns;  or  to  kill  any  horses,  sheep,  or  other  cattle,  is  felony;  but  the  offender 
may  make  his  election  to  be  transported  for  seven  years;  and  to  maim  or  hurt 
such  ^horses,  sheep,  or  other  cattle,  is  a  trespass  for  which  treble  dam-  r^ojci 
ages  shall  be  recovered.  Bv  statute  4  and  6  W.  and  M.  o.  23,  to  bum  ^  J 
on  any  waste,  between  Candlemas  and  Midsummer,  any  grig,  ling,  heath,  furze, 
goss,  or  fem,  is  punishable  with  whipping  and  confinement  in  the  house  of  cor- 
rection. By  statute  1  Ann.  st.  2,  c.  0,  captains  and  mariners  belonging  to  ships, 
and  destroying  the  same,  to  the  prejudice  of  the  owners  (and  by  4  Gteo.  I,  c. 
12,  to  the  prejudice  of  insurers  also),  are  guilty  of  felony  without  benefit  of 
clergy.  And  by  statute  12  Ann.  st.  2,  a  18,  making  any  hole  in  a  ship  in  dis- 
tress, or  stealing  her  pumps,  or  aiding  or  abetting  such  offences,  or  wilfully 
doing  any  thing  tending  to  the  immediate  loss  of  such  ship,  is  felony  without 
benefit  of  clergy.  By  statute  1  Geo.  I,  c.  48,  maliciously  to  set  on  fire  any  un- 
derwood, wood,  or  coppice,  is  made  single  felony.  By  statute  6  Qeo.  I,  c.  23, 
the  wilful  and  malicious  tearing,  cutting,  spoiling,  burning,  or  defacing  of  the 
garments  or  clothes  of  any  persons  passing  in  the  streets  or  highways,  with  in- 
tent so  to  do,  is  felony.  This  was  occasioned  by  the  insolence  of  certain  wea- 
vers and  others,  who,  upon  the  introduction  of  some  Indian  fashions  prejudic- 
ial to  their  own  manufactures,  made  it  their  practice  to  deface  them;  either  by 
open  outrage,  or  by  privily  cutting,  or  casting  aquafortis  in  the  streets  upon 
such  as  wore  them.  By  statute  0  Qeo.  I,  c.  22,  commonly  called  the  Waltham 
black  act,  occasioned  by  the  devastations  committed  near  Waltham  in  Hamp- 
shire, by  persons  in  disguise  or  with  their  faces  blacked  (who  seem  to  have  re- 
sembled the  Roberdsmen,  or  followers  of  Robert  Hood,  that  in  the  reign  of 
Richard  the  First  committed  great  outrages  on  the  borders  of  England  and 
Scotland);  (I)  by  this  black  act,  I  say,  which  has  in  part  been  mentioned  under 
the  several  heads  of  riots,  menaces,  mayhem,  and  larceny,  (m)  it  is  farther  en- 
acted, that  to  set  fire  to  any  house,  barn,  or  outhouse  (which  is  extended  by 
statute  0  Geo.  Ill,  c.  29,  to  tne  *malicious  and  wilful  burning  or  setting  r«246l 
fire  to  all  kinds  of  mills,  or  to  any  hovel,  cock,  mow,  or  stack  of  corn,  *-  ^ 
straw,  hay,  or  wood;  or  unlawfully  and  maliciously  to  break  down  the  head  of 
anv  fish  pond,  whereby  the  fish  shall  be  lost  or  destroyed;  or  in  like  manner  to 
kill,  maim,  or  wound  any  cattle;  or  cut  down  or  destroy  any  trees  planted  in 
an  avenue,  or  growing  in  a  garden,  orchard,  or  plantation,  for  ornament,  shel- 
ter, or  profit;  all  these  malicious  acts,  or  procuring  by  gift  or  promise  of  re- 
ward anv  person  to  join  them  therein,  are  felonies  without  benefit  of  clergy; 
and  the  nundred  shall  be  chargeable  for  the  damages,  unless  the  offender  be 
eonvicted.  In  like  manner  by  the  Roman  law  to  cut  down  trees,  and  especial- 
ly vines,  was  punished  in  the  same  degree  as  robbery,  (n)  By  statutes  6  Geo. 
U,  o.  37,  and  10  Geo.  H,  a  32,  it  is  also  made  felony,  without  the  benefit  of 
clergy,  maliciously  to  cut  down  any  river  or  sea-bank,  whereby  lands  may  be 
overflowed  or  damaged;  or  to  cut  any  hop-binds  growing  in  a  plantation  of 
hops,  or  wilfully  and  maliciously  to  set  on  fire,  or  cause  to  be  set  on  fire,  any 
mine,  pit,  or  delph  of  coal.  By  statute  11  Geo.  II,  c.  22,  to  use  any  violence 
in  order  to  deter  any  person  from  buying  com  or  grain;  to  seize  any  carriage 
or  horse  carrying  grain  or  meal  to  or  from  any  market  or  sea  port;  or  to  use 
any  outrage  with  such  intent;  or  to  scatter,  take  away,  spoil,  or  damage  such 

(i)  8  Inst.  197.  (m)  See  pages  144,  806, 28B,  Ma  (n)  ^.  47, 7,  S. 

427 


246  Offences  Against  Private  Property.       [Book  IV 

grain  or  meal;  is  punished  for  the  first  offence  with  imprisonment  and  public 
whipping :  and  the  second  offence,  or  destroying  any  granary  where  corn  is 
kept  for  exportation,  or  taking  awa^  or  spoiling  any  grain  or  meal  in  such  eran- 
ary,  or  in  any  ship,  boat,  or  vessel  intended  for  exportation,  is  felony,  subject 
to  transportation  for  seven  years.  By  statute  28  Geo.  II,  a  19,  to  set  fire  to 
any  goss,  furze,  or  fern,  growing  in  any  forest  or  chase,  is  subject  to  a  fine  of 
five  pounds.  By  statutes  6  Geo.  Ill,  cc.  36,  and  48,  and  13  Geo.  Ill,  c.  38, 
r*2471  wilfully  to  spoil  or  destroy  any  timber  or  other  trees,  roots,  *shrub8, 
••  J  or  plants,  is  for  the  two  first  offences  liable  to  pecuniary  penalties;  and 
for  the  third,  if  in  the  day  time,  and  even  for  the  first,  if  at  night,  the  offen- 
der shall  be  guilty  of  felony,  and  liable  to  transportation  for  seven  years.  By 
statute  9  Geo.  Ill,  c.  29,  wilfully  and  maliciously  to  burn  or  destroy  any  en- 
gine or  other  machines,  therein  specified,  belonging  to  any  mine;  orany  fences 
for  in  closures  pursuant  to  any  act  of  parliament,  is  made  single  felony,  and 
punishable  with  transportation  for  seven  years,  in  the  offender,  his  advisers,  and 
])rocurcrs.  Ai)d  by  statute  13  Geo.  Ill,  c.  88,  the  like  punishment  is  infiicted 
on  such  as  break  into  any  house,  ifec,  belonging  to  the  plate-glass  company, 
with  intent  to  steal,  cut  or  destroy,  any  of  their  stock  or  utensils,  or  wilfully 
and  maliciously  cut  or  destroy  the  same.  And  these  are  the  principal  punish- 
ments of  malicious  mischief. 

III.  Forgery,  (16)  or  the  crimen  falsij  is  an  offence,  which  was  punished  \r 
the  civil  law  with  deportation  or  banishment,  and  sometimes  with  death.  ' 

(o)  Inst.  4, 18, 7. 


ished  by 
u(o)    It 


(16)  AncieDtly,  at  common  law,  forgery  could  only  be  committed  by  making  falsely  or 
uttering  a  matter  of  record,  as  an  authentic  matter  of  public  nature,  or  deed,  or  will — some 
iiealed  instrument.  1  Hawk.  P.  C.  ch.  70,  g§  8-10  ;  Com.  v.  Scarie,  2  Binn.,  832.  The 
statutes  of  the  difterent  states  of  the  American  Union  have  added  largely  to  the  number  of 
instruments  which  arc  the  subject  of  forgery.  The  term  as  at  present  used  is  comprehen- 
sively defined  as  "  the  false  making  or  materially  altering,  with  intent  to  defraud,  of  any 
writing,  which,  if  genuine,  migbt  apparently  be  of  legal  efficacy,  or  the  foundation  of  a 
legal  liability."    2  Bish.  Cr,  L.,  7th  ed.,  §  572. 

iThe  fake  making.  The  making  and  uttering  need  not  be  by  writing;  as  where,  by  engrav- 
ing, an  Austrian  bank-note  was  forged.  People  v.  Rhoner,  4  Park.  Cr.  R.,  166.  The  forgery 
may  be  by  printing:  Com.  v.  Ray,  3  Gray,  441;  by  a  stamp:  Wheeler  v.  Lynde,  1  Alien, 
402;  even  by  a  photograph:  R.  v.  Rinaldi,  L.  &  C,  330,  where  it  was  held  forgery  to  take 
a  "positive"  evanescent  impression  of  a  bank-note,  though  the  culprit  was  caught  before 
he  had  taken  a  lasting  "  negative." 

It  is  not  necessary  that  the  whole  instrument  be  forged.  A  false  signature  written  on  a 
eenulne  instrument  may  be  a  forgery.  Powell  v.  Com.,  11  Qratt.,  822;  citing  R.  v.  Wicks, 
li.  and  R.,  149.  and  R  v.  Winterbottom.  1  Den.,  41.  To  make  a  material  alteration  on  a 
true  instrument  with  fraudulent  intent  is  a  forgery.  R.  v.  Dawson,  1  Stra.,  19;  Teagin's 
Case,  2  East  P.  C,  979.  Where  words  were  inserted  in  a  lease  to  express  a  contemporary 
oral  agreement,  held,  no  forgery. .  Paull  v.  Com,,  89  Pa.  St..  432.  An  agent  was  author- 
ized to  sell  and  fill  up  blanks  m  msurance  tickets.  By  filling  and  falsely  antedating  such  a 
ticket  the  agent  defrauded  tlie  company.  This  filling  the  blank  falsely  was  held  a  material 
alteration,  and  the  man  was  convicted.  People  v.  Graham,  6  Park.  0.  R.,  135;  citing  R 
▼.  Wilson,  2  C.  and  K.,  527.  Where  a  clerk  was  given  a  blank  check  with  authority  to  fill 
it  for  a  certain  amount,  and  he  wrote  in  a  larger  sum.  See  further  as  to  forgery  by  fraudu- 
lent filling  of  blanks.  R.  v.  Hart,  7  C.  and  P.,  052;  R.  v.  Vanduzer,  1  Cox  C.  C,  186; 
Wilson  V.  Park  Commissioners,  70  111.,  46;  Van  Duzer  v.  Howe,  21  K.  Y.,  581.  Where  a 
bond  was  altered  after  execution,  and  one  of  the  signers  was  by  false  representations  in- 
duced to  assent  on  the  express  understanding  that  the  representations  were  true;  held,  that 
there  was  no  forgery,  as  the  assent,  however  fraudulently  gained,  removed  the  false  char- 
acter of  the  instrument.  State  v.  Flanders,  38  N.  H.,  324.  A  deed  made  by  the  parties 
purporting  to  make  it  was  altered  by  them  as  to  a  material  date  with  fraudulent  intent 
This  was  lield  forgery,  Kelly,  C.  B.,  saying:  **  Every  instrument  which  fraudulently  pur- 
ports to  be  what  it  is  not  is  a  forgery,  whether  the  falseness  of  the  instrument  consists  in 
the  fact  that  it  is  made  in  a  false  name,  or  that  the  pretended  date,  when  that  is  a  material 
portion  of  the  deed,"  is  false.  R.  v.  Ritson,  L.  R.  and  C.  C,  199;  State  v.  Kattleman,  85 
Mo.,  105.  On  the  same  paper  with  a  promissory  note,  and  below  it, was  an  agreement  re- 
ferring to  it  and  qualifying  it.  This  was  cut  off.  The  act  was  a  forgery,  because  the  al- 
teration was  material,  and  changed  a  non-negotiable  note  into  a  negotiable  one,  thus  chang* 
ing  the  maker's  liability.    State  v.  Stratton,  27  la.,  420.    So  it  was  held  a  material  altera- 

428 


Chap.  17.]  FoRGERr.  247 

may  with  us  be  defined,  at  common  law,  to  be,  ^'the  fraudulent  making  or 
alteration  of  a  writing  to  the  prejudice  of  another  man's  right;"  for  which 

tion  where  a  note  was  payable  at  either  of  two  places,  and  a  paper  was  pasted  over  the 
name  of  one  place,  and  on  the  paper  a  different  name  written,  thus  substituting  the  name 
of  a  solvent  for  that  of  an  insolvent  firm.  Treble's  Case,  R.  and  R.,  164.  If  one  from  a 
course  of  dealing  supposes  he  has  authority  to  sign  another's  name,  it  is  no  forgery;  other- 
wise if  one  signs  thus,  tiiinking  he  can  take  up  the  paper  when  due.  R.  v.  Beard,  8  C. 
and  P.,  143.  The  defendant  brought  a  bill  to  a  banker's  as  from  T.  The  bill  was  not  in- 
dorsed, but  the  defendant  said  he  would  indorse  it  The  banker  then  wrote  "per  procura- 
tion T,"  beneath  which  the  defendant  signed  his  own  name.  Held,  that  this  false  assump- 
tion of  authority  was  not  forgery,  as  there  was  no  false  making.  R  v.  White,  2  O.  and 
K.,  404.  Where  two  persons  have  the  same  name,  and  one  signs  this  name  with  intention 
that  the  instrument  shall  be  thought  that  of  the  other  person,  it  is  forgery.  Meade  v. 
Young.  4T.  R.,  28;  Barfieid  v.  State,  20  Ga.,  127.  So  if  one  uses  his  own  name  with 
fraudulent  intent  to  represent  a  fictitious  firm.  R  v.  Rogers,  8  C.  and  P.,  629. ,  So  where 
the  defendant  induced  his  servant  to  sign  a  blank  bill,  and  then  filled  it  up,  intending  to 
charge  another' person  of  the  same  name  as  the  servant  R  v.  Blenkinsop,  2  C.  and  K., 
581;  see  R  V.  £pps,  4  F.  and  F.,  81.  Where  one  intends  to  utter  a  note  as  being  the  note 
of  some  one  not  the  signer,  but  of  the  same  name,  and  induces  an  innocent  person,  who 
does  not  intend  to  bind  himself,  to  sign  it,  it  is  forgery.  **It  matters  not  by  whom  the 
signature  is  attached,  if  it  be  not  attached  as  his  own.  If  the  note  is  prepared  for  the  pur- 
pose of  being  fraudulently  used  as  the  note  of  another  person,  it  is  falsely  made."  The 
fraudulent  intent  necessary  need  not  be  "in  the  mind  of  the  one  who  holds  the  pen  in  writ- 
ing the  signature.  If  that  is  done  at  the  dictation  or  request  of  another,  and  for  his  pur- 
poses and  use,  and  his  designs  are  fraudulent  so  as  to  make  it  a  forgery  if  he  had  written 
it  himself,  then  the  instrument  is  a  forged  one."  Com.  v.  Foster,  114  Mass.,  811.  A 
fraudulent  error  in  keeping  books  by  a  confidential  clerk  was  held  forgery.  3ilc8  v. 
Com..  82  Pa.  St.,  520.  But  in  State  v.  Young,  46  N.  H.,  266.  it  is  held,  that  a  man  cannot 
be  guilty  of  forgery  by  making  a  false  entry  in  his  own  books,  in  his  own  possession,  and 
before  any  settlement  under  which  another  has  acquired  rights,  because  the  writing  must 
be  false,  not  ^nuine,  without  regard  to  the  truth  of  what  it  contains — "a  writing  which  is 
the  counterfeit  of  something  which  has  been  or  is  a  genuine  instrument,  or  one  which  pur- 
ports to  be  a  genuine  instrument,  which  it  is  not."  The  rule  is  said  to  be  that  "the  writ- 
mg  or  instrument  which  may  be  the  subject  of  forgery  must  generally  be  or  purport  to  be 
the  act  of  another,  or  it  must  be  at  the  time  the  property  of  another,  or  it  must  be  some 
writing  or  instrument  under  which  others  have  acquired  some  rights,  or  liabilities  sought 
to  be  elTected.  without  their  consent,  by  alteration.  In  R  v.  CIoss,  Dears,  and  B.,  46u,  a 
man  sold  as  an  original  a  copy  of  a  painting  with  a  copy  of  the  artist's  name  on  it.  Held, 
that  this  was  not  forgery;  that  the  name  copied  was  no  more  than  an  arbitrary  mark  of 
identification,  and  was  not  properly  a  writing.  So  in  Smith's  Case,  Dears,  and  B.,  566. 
where  B  bad  sold  a  powder  in  packages  with  peculiar  labels,  and  S  copied  the  labels  almost 
exactly  and  put  them  on  packages  of  spurious  powder;  held  no  forgery.  But  afraudu* 
lent  alteration  of  a  book  settlement  was  held  forgery  in  Barnum  v.  State,  15  Ohio,  717;  S. 
C,  45  Am.  Dec,  601. 

There  may  be  forgery  of  public  instruments  when  no  private  individual  is  inlured;  as  of 
civil  process.  R.  v.  Collier,  5  C.  and  P.,  160  ;  or  of  a  returned  writ  by  the  officer  issuing 
it.  Com.  V.  Mycall,  2  Mass.,  186;  or  of  a  letter  to  a  jailer  authorizing  the  discharge  of  a 
prisoner.  R  v.  Harris,  6  C.  and  P.,  129;  or,  under  a  statute,  of  a  court  record.  Brown  ▼. 
People,  86  111.,  289.  The  forged  instrument  need  not  have  been  acted  on:  the  false  mak- 
ing with  intent  to  defraud  is  the  gist  of  the  offense.  Commonwealth  v.  Ladd,  15  Mass., 
526;  United  States  v.  Shellmire,  Bald.,  870;  State  v.  Pierce,  8  Iowa,  281.  The  crime  con 
sists  essentially  in  trying  "to  give  an  appearance  of  truth  to  mere  deceit  and  falsity,  and 
either  to  impose  that  upon  the  world  as  the  solemn  act  of  another  which  he  is  no  way  privy 
to,  or  at  least  make  a  man's  act  appear  to  have  been  done  at  a  time  when  it  was  not  done, 
and  by  force  of  such  falsity  to  give  it  an  operation  which  in  truth  and  justice  it  ought  not 
to  have."    1  Hawk.  P.  C,  ch.  73,  §  2. 

2.  The  apparent  talidity  of  the  forged  instrumerU,  The  forged  instrument  should  in  all 
essential  points  have  upon  the  face  of  it  the  similitude  of  a  true  one,  so  that  it  is  not  radi- 
callv  defective  and  illegal  in  the  very  frame  of  it  2  East  P.  C,  952.  The  forgery  of  a 
void  instrument  is  not  indictable;  otherwise,  if  by  a  possibility  the  State  or  some  person 
mieht  be  defrauded.  Henderson  v.  State,  14  Tex.,  508.  Where  three  witnesses  were  re- 
quired to  a  will  and  a  false  will  had  but  two,  held  so  plainly  invalid  as  to  be  no  forgery. 
Wall's  Case,  2  East  P.  C,  958.  So  where  a  bill  of  exchange  required  a  witness  and  the 
imitation  had  none.  Moffat's  Case,  2  East  P.  C,  954  See  for  the  same  principle,  State 
T.  Jones,  1  Bay.  207;  State  v.  Gutridge,  1  Bay,  285.  The  fraudulent  adding  of  the  name 
of  a  subscribing  witness  to  an  instrument  not  requiring  one,  is  not  forgery.  State  y.  Qher- 
kin,  7  Ired.,  206.  In  an  indictment  for  forging  a  promissory  note,  the  false  instrument  set 
forth  contained  no  promise  to  pay  money  to  b^er  or  order.    Held,  that  this  was  no  for- 
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the  offender  may  suffer  fine,  imprisonment,  and  pillory.    And  also  by  a  yariety 
of  statutes^  a  more  severe  punishment  is  inflicted  on  the  offender  in  many  par- 


T. 


^,  since  the  instrament,  if  genuine,  would  not  be  a  good  promissory  note  in  legal  effect 
T.  Burke,  R  and  R,  496.  Where  a  statute  required  that  certain  orders  should  be  sealed 
and  directed  to  a  treasurer;  held,  no  forgery  to  malse  a  false  order  without  seal  and  directed 
to  a  constable.  R  ▼.  Rushworth,  R  and  R,  817.  8o  where  an  order  was  drawn  without 
a  payee.  R  ▼.  Richardson,  R.  and  R,  193.  But  where  a  forged  bill  was  uttered  without 
the  drawee's  indorsement,  it  was  held  that  the  instrument  was  so  far  a  bill  as  to  be  the  sub- 
ject of  forgery.  R  ▼.  Wicks,  R  &  R,  149.  So,  an  order  differing  only  in  some  minute 
particulars  from  the  statutory  form,  held  not  so  far  void  that  the  false  making  might  not 
be  forgery.  R  ▼.  Lyon,  R  <!k  R,  255.  The  principle  upon  which  these  distinctions  rest  is 
laid  down  thus:  An  instrument  void  in  law  upon  its  face  is  not  the  subject  of  forgery, 
because  the  genuine  and  counterfeit  would  be  equally  useless,  imposing  no  duty,  conferring 
no  right.  State  ▼.  Smith,  8  Yerg.,  150.  "An  instrument  should  be  so  far  perfect  in  form 
and  substance  as  to  be  yalid  if  genuine.  It  is  not  the  falsit;^  of  the  writing  alone,  but  also 
its  supposed  fraudulent  effect,  which  makes  a  foreery  criminal.  If  the  forged  instrument 
is  so  obviously  defective  in  its  form  as  this  is,  the  law  will  not  presume  that  it  can  accom- 
plish the  fraud  which  is  perhaps  intended.  The  rule  seems  to  be  well  settled  that  a  writing, 
void  in  itself  and  which  cannot  be  made  good  by  averment,  if  it  were  genuine,  is  not  the 
subject  of  forgery."  People  v.  Harrison,  8  Barb.,  600;  Abbott  v.  Rose,  63  Me.,  194  In 
order  to  be  forgery,  the  instrument  must  be  of  such  character  that,  if  genuine,  it  would  be 
evidence  of  the  fact  it  recites.  The  instrument  must  be  such  that,  when  forged,  it  does  or 
may  tend  to  prejudice  the  rights  of  another.  State  v.  Anderson,  80  La.  An.,  657;  Bar- 
num  V.  State,  16  Ohio,  717.  In  an  indictment  for  forgeir  of  a  note,  the  instrument  set  out 
was  an  agreement  without  any  consideration,  to  be  paid  in  labor,  and  there  was  no  aver- 
ment of  any  extrinsic  fact  to  make  the  contract  operative.  As  the  instrument,  on  its  face, 
was  without  legal  effect,  and  it  was  not  shown  operative  by  averment,  it  was  held  no 
forgery,  although  an  ignorant  man  might  be  imposed  upon  by  the  instrument  People  v. 
ShiQl,  9  Cow.,  778.  While  one  cannot  be  convicted  of  forgery  if  the  instrument  is  appar- 
ently void,  one  may  be  when  the  invalidity  is  shown  by  proof  of  some  extrinsic  uct, 
because  here  there  is  a  probability  that  some  one  may  be  defrauded.  People  v.  Qalloway, 
17  Wend.,  540;  citing  Sterling's  Case,  1  Leach,  99,  where  the  defendant  was  convicted  of 
foiging  a  will  while  the  testator  was  alive;  because,  though  in  fact  the  will  could  not  bo 
irenuine,  the  instrument  purported  on  its  face  to  be  good  for  the  purpose  intended.  In 
State  V.  Pierce,  8.Iowa,  381,  it  is  said:  "  If  the  writing  is  invalid  on  its  face,  it  cannot  be  the 
subject  of  for^ry,  for  the  obvious  reason  that  it  has  no  tendency  to  effect  a  fraud.  Where, 
however,  the  mvalidity  is  to  be  made  out  by  the  proof  of  some  extrinsic  fact,  the  instru- 
ment, if  good  on  its  face,  may  be  leeally  capable  of  effecting  a  fraud,  and  the  party  making 
the  same  may  be  punished."  See  also  Brown  v.  People,  86  111.,  2&d;  State  v.  Shelters.  51 
Vt.,  102. 

There  may  be  a  forgery  of  a  bill  of  exchange,  though  not  stamped  according  to  law,  not- 
withstanding this  defect  appears  on  the  face  of  the  instrument,  since  the  stamp  acts  are  rev- 
enue laws  and  not  meant  to  vary  the  law  of  crimes.  Hawkeswood's  Case,  2  East  P.  C, 
955;  Morton's  Case,  Und. :  Teague's  Case,  «.,  979;  R  v.  Pike,  2  Moo.,  70;  Cross  v.  People, 
47I1L,  152;  People  v.  Frank,  28  Cal ,  507;  Horton  v.  State,  82  Tex.,  79.. 

8.  Intent,  The  intent  to  defraud  is  the  essence  of  the  crime.  It  is  not  necessary  that  onit 
should  be  actually  defrauded.  If  the  jury  can  infer  from  the  circumstances  of  the  case  an 
intent  to  utter  the  instrument,  that  fact  will  be  enough  to  imply  an  intent  to  defraud.  Hen- 
df^rson  v.  State,  14  Tex.,  508.  There  must  be  an  intent  to  defraud  some  person  or  corpora- 
tion, but  the  intent  may  be  gathered  from  knowingly  forging  the  instrument  U.  S.  v. 
Shellmire,  1  Bald.  C.  C,  870;  Brown  v.  Com.,  2  Leigh,  769.  If  the  jury  can  fairly  infer 
an  intent  to  utter  the  forged  note,  the  act  of  forgery  will  be  sufficient  to  imply  an  intent  to 
defraud.  But  if  there  could  not  possibly  be  any  fraud  effected  by  the  false  making,  there 
could  be  no  fraud  intended,  and  hence  no  forgery.  State  v.  Redstrake,  89  N.  J.,  865.  Al- 
though one  may  intend  to  take  up  a  bill  when  due,  if  he  utters  it  knowing  it  to  be  forged 
and  believing  that  he  could  raise  money  on  it,  there  is  a  sufficient  fraudulent  intent  to  con- 
stitute forgery,  and  this,  too,  though  the  former  has  actually  paid  the  bill  before  conviction. 
R  V.  Geach.  9  C.  <&  P.,  499.  A  man  issued  in  payment  of  a  debt  a  bill  which  he  knew  was 
fictitious.  There  was  reason  to  suppose  that  he  meant  to  take  it  up  at  maturity,  but  he  did 
not  communicate  this  to  the  creditor,  who  thought  the  bill  genuine.  Held,  forgery.  R  v. 
Hill,  2  Moo.,  80.  To  constitute  an  intent  to  defraud,  it  is  not  necessary  to  intend  to  de- 
fraud a  particular  person,  if  the  consequence  of  his  act  would  necessarily  defraud  some  per- 
son, but  there  must  be  a  possibility  of  some  one  being  defrauded.  R.  v.  Marcus,  2  C.  A;K., 
866.  A  man  had  altered  a  genuine  medical  diploma  so  as  to  make  it  appear  that  the  docu- 
ment had  been  issued  to  him.  On  the  discovery  of  the  fraud  he  was  indicted  for  forgery. 
The  Jury  found  that  he  altered  the  instrument  with  intent  to  induce  the  belief  that  it  was 
genuine,  but  without  intent  to  deceive  any  particular  person.  Held,  no  forgery,  because  it 
necessary  that,  at  the  time  of  the  alteration,  there  should  have  been  an  intent  to  defraud 
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ticalar  oases,  which  are  so  multiplied  of  late  as  almost  to  become  general  I 
shall  mention  the  principal  instances.  (17) 

By  statute  5  Eliz.  c.  14,  to  forge  or  make,  or  knowingly  to  publish  or  give  in 
evidence,  any  forged  deed,  court-roll  or  will,  with  intent  to  affect  the  right  ot 
real  property,  either  freehold  or  copyhold,  is  punished  by  a  forfeiture  to  the 
party  grieved  of  double  costs  and  damages;  by  standing  in  the  pillory,  and 
having  both  the  ears  cut  off,  and  the  nostrils  slit  and  seared;  by  forfeiture  to 
the  crown  of  the  proiits  of  the  offender's  lands,  and  by  perpetual  imprisonment. 
For  any  forgery  ^relating  to  a  '^rm  of  years,  or  annuity,  bond,.obli-  r^o^fti 
gation,  acquittance,  release,  or  discharge  of  any  debt  or  demand  of  ^  -■ 
any  personal  chattels,  the  same  forfeiture  is  given  to  the  party  grieved;  and  on 
the  offender  is  inflicted  the  pillory,  loss  of  one  of  his  ears,  ana  a  year's  impris- 
onment; the  second  offence  m  both  cases  being  felony  without  benefit  of  clergy. 

Besides  this  general  act,  a  multitude  of  others,  since  the  revolution  when 
paper  credit  was  first  established,  have  inflicted  capital  punishment  on  the 
forging,  altering,  or  uttering  as  true,  when  forjged,  of  any  bank  bills  or  notes, 
or  other  securities;  (p)  (18)  of  bills  of  credit  issued  from  the  exchequer;  (q) 
of  South  Sea  bonds,  Ac;  (r)  of  lottery  tickets  or  orders;  («)  of  army  or  navy 
-debentures;  {t)  of  East  India  bonds;  (u)  of  writings  under  the  seal  of  the 
London  or  royal  exchange  assurance;  (to)  of  the  hand  of  the  receiver  of  the 
pre-fines;  (x)  or  of  the  accountant-general  and  certain  other  oflicers  of  the 
court  of  chancery;  (y)  of  a  letter  of  attorney  or  other  power  to  receive  or 
transfer  stock  or  annuities;  and  on  the  personating  a  proprietor  thereof,  to 

(p)  Stat  8  and  0  Wm.  m,  c.  ao,  f  86.    llGeo.  1,0.8.    18  Qeo.  I,  c  88.    16  Qeo.  II,  o.  18L    ISOeo.  UL  e.T8 

(h  Bee  the  seTeral  acta  for  iMoins  them. 

kt)  Stat.  0  Ann.  e.  81.    0  Geo.  I,  co.  4  and  11.    18  Geo.  L  e.  88. 

(«)  Bee  the  aeyeral  acts  for  the  lotteries.  it)  Stat.  5  Geo.  I,  a  14.    0  Geo.  I,  e.  6. 

<«)  Stat.  18 Geo.  I,  e.  89L  (w)  Stat  6 Geo. I  clS.  («)  Stot  88Qeo.  n,o.  14. 

(y)  Stat  18  Gea  I,  a  831 


flome  particular  person.  R  v.  Hodgson,  Dears.  &  B.,  8.  The  Intent  in  utteriug  a  forged 
instrument  may  be  inferred  from  the  uttering  of  other  like  instruments.  State  v.  Williams, 
2  Rich.,  418;  B.  C.  45  Am.  Dec.,  741. 

(17)  The  24  and  25  Vic,  c.  98,  consolidates  the  various  statutes  on  this  subject,  and  goes 
with  great  particularity  into  an  enumeration  of  the  cases  which  shall  be  punisliiable  under  it 
The  punishment  in  some  cases  ma^  be  penal  servitude  for  life. 

Besides  the  punishment  to  which  the  forger  is  subject,  he  becomes,  at  common  law, 
irtfamons,  and  incapable  of  giving  evidence.  Co.  Litt.,  6  b. ;  1  Qreenl.  £v.,  §  878.  But  to 
have  this  effect,  there  must  be  both  a  conviction  and  a  Judgment.  Rex  v.  Castcll,  8  East, 
77;  Rex  v.  Teal,  11  id,,  809;  People  v.  Whipple,  9  Cow.,  707.  The  disability  will  be 
removed  by  a  reversal  of  judgment,  or  by  pardon :  People  ▼.  Pease,  8  Johns.  Cas.,  888;  and 
it  is  not  competent  to  attach  to  the  pardon  a  condition  that  the  disability  shall  still  remain. 

Jbid, 

Statutes,  in  some  cases,  have  changed  this  common  law  rule,  either  by  making  the  con- 
Ticted  party  a  competent  witness  after  he  has  endured  the  punishment,  or  by  making  the 
infamy  of  a  person  an  objection,  to  his  credibility  only. 

(18)  Declaring  that  a  paper  is  good  is  an  uttering.  U.  8.  T.  Mitchell,  1  Bald.  C.  C,  806. 
"To  utter  and  publish  is  to  declare  or  assent,  directly  or  indirectly,  by  words  or  actions^  that 
A  note  is  good.  Offering  it  in  payment  would  be  an  uttering  or  publishing."  Common- 
wealth ▼.  Searle,  2  Binn.,  882.  It  is  an  offense  to  utter  a  note  the  forgery  of  which  is  an 
■offense  at  common  law.  R.  v.  Sharman,  Dears.,  285;  overruling  R  v.  Boult,  2  C.  <&  EL» 
604,  where  it  was  held  no  offense  to  utter  an  instrument  unless  the  fraud  succeeded.  Utter- 
ing to  an  accomplice  is  not  enough  to  make  an  offense.  R  v.  Heywood,  2  C.  <&  K.,  852. 
There  may  be  an  uttering  through  the  hands  of  an  innocent  agent.  Com.  v.  Hill,  11  Mass., 
186.  8imply  handing  a  bill  with  a  forged  indorsement  to  a  clerk  for  payment  is  a  sufficient 
uttering.  R.  v.  Arscott,  6  0.  &  P.,  408.  A  man  gave  a  forged  bill  to  a  banker  and  asked 
him  to  take  it  as  security  for  a  debt,  and  the  banker  said  that  it  would  depend  on  his  inquir- 
ies. Held,  this  conditional  uttering  was  enough.  R.  v.  Cook,  8  C.  <&  P.  .(582.  A  debtor 
exhibited  to  a  creditor  a  forged  receipt  for  the  debt,  claiming  credit  for  it,  but  kept  it  in  his 
own  hands.  Held,  a  sufficient  uttering,  for,  unlike  a  promissory  note,  it  need  not  be  ten- 
dered to  be  taken.  R  v.  Radford.  1  0.  <&  E.,  707:  but  the  mere  exhibition  of  a  false  note 
with  fraudulent  intent,  is  not  an  uttering.  R  v.  Shukard,  R  &  R,  200.  Handing  another 
a  counterfeit  note  as  a  specimen  of  engraving,  not  to  put  it  in  circulation,  is  not  an  uttering. 
R  V.  Harris,  7  0.  &  P.,  428;  neither  is  it  to  give  knowingly  a  counterfeit  in  charity.  R  t. 
Pags,  8  0.  ^kP.,122. 
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reoeiye  or  transfer  such  annuities,  stock  or  dividends;  (z)  also  on  the  person- 
ating, or  procuring  to  be  personated,  any  seaman  or  other  person,  entitled  to 
wages  or  other  naval  emoluments,  or  any  of  his  personal  representatives;  and 
the  taking  or  procuring  to  be  taken,  any  false  oath  in  order  to  obtain  a  pro- 
bate, or  letters  of  administration  in  order  to  receive  such  payments;  and  the 
forging  or  procuring  to  be  forged  and  likewise  the  uttering,  or  publishing,  aa 
r*24fll  ^^^®>  ^^  *°y  counterfeited  seaman's  *will  or  power:  (a)  to  which 
L  i  may  be  added,  though  not  strictly  reducible  to  this  head,  the  counter- 
feiting of  Misditerranean  passes,  under  the  hands  of  the  lords  of  the  admiralty,, 
to  protect  one  from  the  piratical  states  of  Barbary;  (b)  the  forging  or  imitat- 
ing of  any  stamps  to  defraud  the  public  revenue  (c)  and  the  forging  of  any 
marriage  register  or  license;  (d)  all  which  are  by  aistinct  acts  of  parliament 
made  felonies  without  beneiit  of  clergy.  By  statute  13  Geo.  Ill,  cc.  52  and 
59,  forging  or  counterfeiting  any  stamp  or  mark  to  denote  the  standard  of 
gold  and  silver  pUte,  and  certain  other  offences  of  the  like  tendency,  are 
punished  with  transportation  for  fourteen  years.  By  statute  12  Geo.  Ill,  c. 
48,  certain  frauds  on  the  stamp  duties,  therein  described,  principally  by  using 
the  same  stamps  more  than  once,  are  made  single  felony,  and  liable  to  trans- 
portation for  seven  years.  And  the  same  punishment  is  inflicted  by  statute 
13  Geo.  Ill,  c.  '^8,  on  such  as  counterfeit  the  common  seal  of  the  corporation 
for  manufacturing  plate  glass  (thereby  erected)  or  knowingly  demand  money 
of  the  company  by  virtue  of  any  writing  under  such  counterfeit  seal. 

There  are  also  certain  other  general  laws  with  regard  to  forgery  of  which 
the  first  is  2  Geo.  II,  c.  25,  whereby  the  first  offence  in  forging  or  procuring  to 
be  forged,  acting  or  assisting  therein,  or  uttering  or  publishing  as  true  any 
forged  deed,  will,  bond,  writing  obligatory,  bill  of  exchange,  promissory  note, 
indorsement,  or  assignment  thereof,  or  any  acquittance  or  receipt  for  money 
or  goods,  with  intention  to  defraud  any  person  (or  corporation),  {e)  is  made 
felony  without  benefit  of  clergy.  And  by  statute  7  Geo.  II,  c.  22,  and  IS 
Geo.  Ill,  0.  18,  it  is  equally  penal  to  forge  or  cause  to  be  forged,  or  utter  as 
true,  a  counterfeit  acceptance  of  a  bill  of  exchange,  or  the  number  or  principal 
r*9«^o1  ^^^  ^^  any  accountable  receipt  for  any  note,  bill,  or  any  *other 
'■  ^  security  for  money;  or  any  warrant  or  order  for  the  payment  of 
money,  or  delivery  of  goods.  So  that  I  believe,  through  the  number  of  these 
general  and  special  provisions,  there  is  now  hardly  a  case  possible  to  be  con- 
ceived wherein  forgery,  that  tends  to  defraud,  whether  in  the  name  of  a  real 
or  fictitious  person,  (/*)  is  not  made  a  capital  crime.  (19) 

These  are  the  principal  infringements  of  the  rights  of  property:  which  were 
the  last  species  of  offences  against  individuals  or  private  subjects  which  the 
method  of  distribution  has  led  us  to  consider.  We  have  before  examined  the 
nature  of  all  offences  against  the  public,  or  commonwealth;  against  the  king 
or  supreme  magistrate,  the  father  and  protector  of  that  community;  against 

(s)  Stat  8  Geo.  L  o.  S8.    0  Geo.  I,  e.  IS.     81  Geo.  n,  c.  28,  f  77. 
la)  Stat.  81  Geo.  II«  o.  10.    9  Geo.  m,  c.  80.  (6)  Stat.  4  Geo.  H,  o  18L  y> 

(e)  See  the  seTeral  stamp  acta.  (d)  Stat.  26  Geo.  II,  a  88.  ^ 

(e)  Stat.  81  Geo.  II,  c  28,  f  7&  (/)  Fost.  116,  Ac. 

(19)  If  one  indorses  a  note  or  bill  in  an  assumed  name,  with  intent  to  defraud,  it  is  forseij. 
R.  V.  Marshall,  R.  &  R.,  75.    8o,  even  if  by  the  use  of  the  fictitious  name  no  credit  is  addea. 
R  V.  Whiley.  R  &  R,  90;  R  ▼.  Francis,  R.  ft  R,  209.    So.  a  false  making  in  an  assumed 
name.    Thompson  ▼.  State,  49  Ala,  1ft.     S  accepted  a  bill  which  was  afterwards  dto- 
honored.    When  the  drawer  next  saw  him  he  was  called  B.    On  the  evidence  the  court  held 
that  it  did  not  sufficiently  appear  that  the  prisoner  had  not  gone  by  the  name  of  S  before^ 
the  time  of  accepting  the  bill,  or  that  he  had  assumed  the  name  for  the  purpose  of  fraud. 
R.  ▼.  Boutien,  R.  &  R,  260.    By  false  representations  and  using  an  assumed  name,  the  de- 
fendant had  defrauded  another.    Held,  that  when  his  real  name  appeared  he  must  show 
that  he  had  used  this  assumed  name  for  other  purposes.and  before  tne  fraud,  and  that  when 
proved  to  have  assumed  a  name  for  fraudulent  Purposes,  the  drawing  the  instrument  M 
that  name  was  a  forgery.    R.  v.  Peacock,  R  &  R.,  278.    See  R.  v.  Marshall,  R  &  R,  75;^ 
State  T.  Givens,  5  Ala.,  7^7. 
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die  universal  law  of  all  civilized  nations,  together  with  some  of  the  more  atro- 
cions  offences,  of  publicly  pernicious  consequence,  against  God  and  his  holy 
religion.  And  the  several  heads  comprehend  the  whole  circle  of  crimes  ana 
misdemeanors,  with  the  punishment  annexed  to  each,  that  are  cognizable  by 
ihe  laws  of  England. 


CHAPTER  XVIIL 
OP  THE  MEANS  OF  PREVENTING  OFFENCES. 

Wb  are  now  arrived  at  the  fifth  general  branch,  or  head,  under  which  I  pro- 
posed to  consider  the  subject  of  this  book  of  our  Commentaries;  viz.,  the 
means  of  preventing  the  commission  of  crimes  and  misdemeanors.  And  really 
it  is  an  honour,  and  almost  a  singular  one,  to  our  English  laws,  that  they  fur- 
nish a  title  of  this  sort;  since  preventive  justice  is,  upon  every  principle  of 
reason,  of  humanity,  and  of  sound  policy,  preferable  in  all  respects  to  punishr 
i^  justice;  (a^  the  execution  of  which,  though  necessary,  and  in  its  conse- 
quences a  species  of  mercy  to  the  commonwealth,  is  always  attended  with 
many  harsh  and  disagreeable  circumstances. 

This  preventive  justice  consists  in  obliging  those  persons  whom  there  is  a 
probable  ground  to  suspect  of  future  misbehaviour,  to  stipulate  with  and  to 

five  full  assurance  to  the  public,  that  such  offence  as  is  apprehended  shall  not 
appen;  by  finding  pledges  or  securities  for  keeping  the  peace,  or  for  their 
food  behaviour.  This  requisition  of  sureties  has  been  several  times  mentioned 
efore,  as  part  of  the  penalty  inflicted  upon  such  as  have  been  guilty  of  cer- 
tain gross  misdemeanors;  but  there,  also,  it  must  be  understood  rather  as  a 
caution  against  the  repetition  of  the  offence,  than  any  immediate  pain  or  pun- 
ishment. And  indeed,  if  we  consider  all  human  ^punishments  in  a  r«o5Q  i 
large  and  extended  view,  we  shall  find  them  all  rather  calculated  to  I*  ^ 
prevent  future  crimes,  than  to  expiate  the  past;  since,  as  was  observed  in  a  former 
chapter,  (b)  all  punishments  inflicted  by  temporal  laws  may  be  classed  under 
three  heads;  such  as  tend  to  the  amendment  of  the  offender  himself,  or  to  de- 
prive him  of  any  power  to  do  future  mischief,  or  to  deter  others  by  his  ex- 
ample; all  of  which  conduce  to  one  and  the  same  end,  of  preventing  future 
crimes,  whether  that  can  be  effected  by  amendment,  disability,  or  example. 
But  the  caution  that  we  speak  of  at  present  is  such  as  is  intended  merely  for 
prevention,  without  any  crime  actually  committed  by  the  party,  but  arising 
only  from  a  probable  suspicion  that  some  crime  is  intended  or  likely  to  happen; 
and  consequently  it  is  not  meant  as  anv  degree  of  punishment,  unless,  per- 
haps, for  a  man's  imprudence  in  giving  just  ground  of  apprehension. 

Dj  the  Saxon  constitution  these  sureties  were  always  at  hand,  by  means  of 
King  Alfred's  wise  institution  of  decennaries  or  frankpledges;  wherein  as  has 
more  than  once  been  observed,  (c)  the  whole  neighbourhood  or  tithing  of  free- 
men were  mutually  pledges  for  each  other's  good  behaviour.  But  this  great 
and  general  security  being  now  fallen  into  disuse  and  neglected,  there  hath 
succeeded  to  it  the  method  of  making  suspected  persons  find  particular  and 
special  securities  for  their  future  conduct:  of  which  we  find  mention  in  the 
laws  of  King  Edward  the  Confessor;  {d)  tradatfid^\i88ore»  depuce  et  legcUitate 
tuenda.^  Let  us,  therefore,  consider,  first,  what  this  security  is;  next,  who 
may  take  or  demand  it;  and,  lastly,  how  it  may  be  discharged. 

L  This  security  consists  in  being  bound,  with  one  or  more  securities^  in  a 
recognizance  or  obligation  to  the  king,  entered  on  record,  and  taken  in  some 
•oort  or  by  some  judicial  officer;  whereby  the  parties  acknowledge  themselvee 

(■)Beeear.eb.41.  (t)86e|M«elt  (0)  See  booik  I,  ptce  114,  (iQOftpiia 
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to  be  indebted  to  the  crown  in  the  sum  required  (for  instance,  lOOl),  withoon- 

r  *25S1  ^^^^^^  ^^  ^  ^^^^  ^^^  ^^  ^^^^  effect  if  the  "^nartj  shall  appear  in  court 
L  -I  on  such  a  day,  and  in  the  mean  time  shall  Keep  the  peace;  (1)  either 
generally  towards  the  king  and  all  his  lieg^e  people;  or,  particularlji  also,  with 
regard  to  the  person  who  craves  the  security.  Or,  if  it  be  for  the  good  be- 
haviour, then  on  condition  that  he  shall  demean  and  behave  himself  well  (or 
oe  of  good  behaviour),  either  generally  or  specially,  for  the  time  therein 
limited,  as  for  one  or  more  years,  or  for  life.  This  recognizance,  if  taken  by 
a  justice  of  the  peace,  must  be  certified  to  the  next  sessions,  in  pursuance  of 
the  statute  3  Hen.  Vil,  c.  1,  and  if  the  condition  of  such  recognizance  be 
broken,  by  any  breach  of  the  peace  in  the  one  case,  or  any  misbehaviour  in 
the  other,  the  recognizance  becomes  forfeited  or  absolute;  and  being  estreated 
or  extracted  (taken  out  from  among  the  other  records)  and  sent  up  to  the  ex- 
chequer, the  party  and  his  sureties,  having  now  become  the  kind's  absolute 
debtors,  are  sued  for  the  several  sums  in  "vi^ich  they  are  respectively  bound. 

2.  Any  justices  of  the  peace,  by  virtue  of  their  commission,  or  those  who  are 
ex  officio  conservators  of  the  peace,  as  was  mentioned  in  a  former  volume,  (e) 
may  demand  such  security  according  to  their  own  discretion;  or  it  may  oe 

f  ranted  at  the  request  of  any  subject,  upon  due  cause  shown,  provided  such 
emandant  be  under  the  king's  protection;  for  which  reason  it  has  been  for- 
merly doubted,  whether  Jews,  pagans,  or  persons  convicted  of  a  prcBmunire 
were  entitled  thereto.  (/)  Or,  if  the  justice  is  averse  to  act,  it  may  be  granted 
oy  a  mandatory  writ,  called  a  supplicavity  issuing  out  of  the  court  of  king's 
Dench  or  chancery;  which  will  compel  the  justice  to  act,  as  a  ministerial  and 
not  as  a  judicial  officer:  and  he  must  make  a  return  to  such  writ,  specifying 
his  compliance,  under  his  hand  and  seal,  (g)  But  this  writ  is  seldom  used: 
for,  when  application  is  made  to  the  superior  courts,  they  usually  take  the  re- 
cognizances there,  under  the  directions  of  the  statute  21  Jac.  L  c.  8.  And, 
indeed',  a  peer  or  ]>eere6s  cannot  be  bound  over  in  any  other  place  than  the 
r*254 1  ^^^^^  ^^  '''king's  bench  or  chancery:  though  a  justice  oi  the  peace  has 
■-  -'a  power  to  require  sureties  of  any  other  person,  being  compos  mentis 
and  under  the  degree  of  nobility,  whether  he  be  a  fellow-justice  or  other  magi- 
strate, or  whether  he  be  merely  a  private  man.  (A)  Wives  may  demand  it 
against  their  husbands;  or  husbands,  if  necessary,  against  their  wives.  {%)  But 
feme  coverts,  and  infants  under  age,  ought  to  find  security  by  their  friends 
only,  and  not  to  be  bound  themselves:  for  they  are  incapable  of  engaging 
themselves  to  answer  any  debt;  which,  as 'we  observed,  is  tne  nature  of  these 
recognizances  or  acknowledgments.  (2) 

8.  A  recognizance  may  be  discharged,  either  by  the  demise  of  the  king,  to 
whom  the  recognizance  is  made;  or  by  the  death  of  the  principal  partv  bound 
thereby,  if  not  before  forfeited ;  or  by  order  of  the  court  to  which  such  recog^ 
nizance  is  certified  by  the  justices  (as  the  quarter  sessions,  assizes,  or  kinips 
bench),  if  they  see  sufficient  cause;  or  in  case  he  at  whose  request  it  was 
ffranted,  if  granted  upon  a  private  account,  will  release  it^  or  does  not  make 
his  appearance  to  pray  that  it  may  be  continued,  {k) 

Thus  far  what  has  been  said  is  applicable  to  both  species  of  recognizances^ 
for  the  peacCy  and  for  the  good  behaviour:  depace,  et  UgalikUCf  tuendOf  as  ez- 

\  See  book  I,  page  850. 

^)  IHawk.P.aiM.  (0r)  F.  N.  6. 80.    8  P.  Wmi.  SOS.  (Jk)  1  Hawk.  P.  a  117. 

8  Stra.  1807.  {k)  1  Hawk.  P.  a  189. 


(f)  There  must  be  a  limit  to  the  time  of  imprisonment  in  default  of  finding  sureties^ 
Pnckett  ▼.  Gratrex,  8  Q.  B.,  1020  But  one  may  be  bound  over  for  a  longer  time  than  till 
the  next  sessions.  Willes  v.  Bridger,  2B.&  Aid.,  278,  where  the  imprisonment  was  for 
two  years.    See  R  ▼.  Bowes,  1  T.  K.,  696.    See  next  note. 

(2)  In  default  of  giving  security,  the  party  is  committed  to  prison,  but  is  not  to  be  de> 
lained  on  the  warrant  of  a  single  magistrate  for  more  than  twelve  calendar  months  Stat- 
ute 16  and  17  Vic,  c.  80,  g  8.        • 
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pressed  in  the  laws  of  Eling  Edward.  Bat  as  these  two  species  of  seenritiet 
are  in  some  respects  different,  especially  as  to  the  cause  of  granting,  or  the 
means  of  forfeiting  them,  I  shall  now  consider  them  separately:  and,  finl^ 
shall  show  for  what  oanse  such  a  recognizance,  with  sureties  for  the  peace,  if 
grantable;  and  then,  how  it  may  be  forfeited. 

1.  Any  justices  of  the  peace,  may,  ex  officio^  bind  all  those  to  keep  the 
peace,  who  in  his  presence  make  any  affray:  or  threaten  to  kill  or  beat  another; 
or  contend  together  with  hot  and  angry  words;  or  go  about  with  unusual 
weapons  *or  attendance,  to  the  terror  of  the  people;  and  all  such  as  he  r^oKr-i 
knows  to  be  common  barretors;  and  such  as  are  brought  before  him  hj^  ^ 
the  constable  for  a  breach  of  peace  in  his  presence;  and  all  such  persons,  as, 
having  been  before  bound  to  the  peace,  have  broken  it  and  forieited  their 
recognizances.  (/)  Also,  wherever  any  private  man  hath  just  cause  to  fear 
that  another  will  bum  his  house,  or  do  nim  a  corporal  injury,  by  killing,  im- 
prisoning, or  beating  him;  or  that  he  will  procure  others  so  to  do;  he  may  de- 
mand surety  of  the  peace  against  such  person:  and  every  justice  of  the  peace 
is  bound  to  grant  it,  if  he  who  demands  it  will  make  oath  that  he  is  actually 
under  fear  of  death  or  bodily  harm ;  and  will  aho w  that  he  has  just  cause  to 
be  so,  by  reason  of  the  others  menaces,  attempts,  or  having  lain  in  wait  for 
him;  and  will  also  further  swear,  that  he  does  not  require  such  surety  out  of 
malice,  or  for  mere  vexation,  (m)  This  is  called  swearing  the  peace  against 
another:  and,  if  the  party  does  not  find  such  sureties,  as  the  justice  in  his  dis- 
cretion shall  require,  he  may  immediately  be  committed  till  he  does,  (n) 

2.  Such  recognizance  for  keeping  the  peace,  when  given,  may  be  forfeited 
by  any  actual  violence,  or  even  an  assault,  or  menace,  to  the  person  of  him  who 
demanded  it,  if  it  be  a  special  recognizance;  or  if  the  recognizance  be  general, 
by  any  unlawful  action  whatsoever,  that  either  is  or  tends  to  a  breach  of  the 
peace;  or  more  particularly,  by  any  one  of  the  many  species  of  offences  which 
were  mentioned  as  crimes  against  the  public  peace  in  the  eleventh  chapter  of 
this  book;  or  by  any  private  violence  committed  against  any  of  his  majesty's 
subjects.  But  a  bare  trespass  upon  the  lands  or  goods  of  another,  which  is  a 
ffround  for  a  civil  action,  unless  accompanied  with  a  wilful  breach  of  the  peace, 
IS  no  forfeiture  of  the  recognizance,  (o)  Neither  are  mere  reproachful  words, 
as  calling  a  man  a  knave  or  liar,  any  breach  of  the  peace,  so  as  to  forfeit  one's 
recognizance,  (being  *looked  upon  to  be  merely  the  effect  of  unmean-  posAl 
ingheat  and  passion),  unless  they  amount  to  a  challenge  to  fight.  (t>)     *-        -' 

The  other  species  of  recognizance,  with  sureties,  is  for  the  good  abearance 
or  good  behaviour.  This  includes  security  for  the  peace,  and  somewhat  more; 
we  will  therefore  examine  it  in  the  same  manner  as  the  other. 

1.  First,  then,  the  justices  are  empowered  by  the  statute  34  Bdw.  Ill,  o.  1, 
to  bind  over  to  the  good  behaviour  towards  the  king  and  his  people,  all  of 
them  thai  be  not  of  good  fame,  wherever  they  be  found;  to  the  intent  that  the 
people  be  not  troubled  or  endamaged,  nor  the  peace  diminished,  nor  merchants 
and  others,  passing  by  the  highways  of  the  realm,  be  disturbed  nor  put  in  the 
peril  which  may  happen  by  such  offenders.  Under  the  general  words  of  this 
expression  that  be  not  of  good  fame^  it  is  holden  that  a  man  may  be  bound  to 
his  good  behaviour  for  causes  of  scandal,  contra  bonos  mores,  as  well  as  contra 
pacem:  as,  for  haunting  bawdy-houses  with  women  of  bad  fame;  or  for  keep- 
ing such  women  in  his  own  house;  or  for  words  tending  to  scandalize  the  gov- 
ernment, or  in  abuse  of  the  officers  of  justice,  especially  in  the  execution  of 
their  office.  Thus,  also,  a  justice  may  bind  over  all  night-walkers;  eaves-drop- 
pers; such  as  keep  suspicious  company,  or  are  reported  to  be  pilferers  or  roD- 
oers;  such  as  sleep  in  the  day,  and  wake  in  the  night;  common  drunkards; 
whoremasters;  the  putative  fathers  of  bastards;  cheats;  idle  vagabonds;  and 
other  persons  whose  misbehaviour  may  reasonably  bring  them  within  the 
general  words  of  the  statute,  as  persons  not  of  good  fame:  an  expression,  it 

(01BMrk,P.ai9a     (m)  1  Hawk.  p.  a  117.         (»)  I5M.  191         (o)IMtf.  ISL         (p)  nULWk 

435 


866  CouBXB  OF  Criminal  Jurisdiction.         [Book  lY. 

mast  be  owned,  of  so  great  a  latitude,  as  leaves  muoh  to  be  determined  by  the 
discretion  of  the  magistrate  himself.  Bnt  if  he  commits  a  man  for  want  of 
itireties,  he  must  express  the  cause  thereof  with  convenient  certainty;  and  take 
care  that  such  cause  be  a  good  one.  {q)  (3) 

f^aAYl  *^'  '^  recognizance  for  the  good  behaviour  may  be  forfeited  by  all 
^  -*  the  same  means  as  one  for  the  security  of  the  peace  may  be:  and  also 
by  some  others.  As,  by  going  armed,  with  unusual  attendance,  to  the  terror  of 
the  people;  by  speaking  words  tending  to  sedition;  or  by  committing  any  of 
those  acts  of  misbehaviour  which  the  recognizance  was  intended  to  prevent. 
But  not  by  barely  giving  fresh  cause  of  suspicion  of  that  which  perhaps  may 
never  actually  happen:  (r)  for,  though  it  is  just  to  compel  suspected  persona 
to  give  security  to  the'  public  against  misbehaviour  that  is  apprehended;  yet 
it  would  be  hard,  upon  such  suspicion,  without  proof  of  any  actual  crime,  to 
punish  them  by  a  forfeiture  of  their  recognizance. 


CHAPTER  XEL 
OF  COURTS  OP  A  CRIMINAL  JURISDICTION. 

The  sixth,  and  last,  object  of  our  inquiries  will  be  the  method  of  if\flicting 
those  punUhments  which  the  law  has  annexed  to  particular  offences;  and 
which  I  have  constantly  subjoined  to  the  description  of  the  crime  itself.  In 
the  discussion  of  which,  I  shall  pursue  much  the  same  general  method  that  I 
followed  in  the  preceding  book,  with  regard  to  the  redress  of  civil  injuries; 
by,  first,  pointing  out  the  several  courts  of  criminal  jurisdiction,  wherein 
offenders  may  be  prosecuted  to  punishment;  and  by,  secondly,  deducing  down 
in  their  natural  order,  and  explaining,  the  several  proceedings  therein. 

First,  then,  in  reckoning  up  the  several  courts  of  criminal  jurisdiction,  I 
shall,  as  in  the  former  case,  begin  with  an  account  of  such  as  are  of  a  public 
and  ^«n«ra/ jurisdiction  throughout  the  whole  realm;  and  afterwards,  proceed 
to  such  as  are  only  of  a  private  and  special  jurisdiction,  and  confined  to  some 
particular  parts  of  the  kingdom. 

L  In  our  inquiries  into  the  criminal  courts  of  public  and  general  jurisdic- 
tion, I  must,  in  one  respect,  pursue  a  different  order  from  that  in  which  I  con- 
sidered the  civil  tribunals.  For  there,  as  the  several  courts  had  a  gradual  sub- 
ordination to  each  other,  the  superior  correcting  and  reforming  the  errors  of 
the  inferior,  I  thought  it  best  to  begin  with  the  lowest,  and  so  ascend  gradu- 
P2501  ^^^^  ^  ^^  courts  of  appeal  or  those  of  *the  most  extensive  powers. 
>-  -'  But  as  it  is  contrary  to  the  genius  and  spirit  of  the  law  of  England  to 
suffer  any  man  to  be  tned  twice  for  the  same  offence  in  a  criminal  way,espe- 
cially  if  acquitted  upon  the  first  trial;  therefore  these  criminal  courts  may  be 
said  to  be  all  independent  of  each  other;  at  least,  so  far  as  that  the  sentence  of 
the  lowest  of  them  can  never  be  controlled  or  reversed  by  the  highest  jurisdic- 
tion in  the  kingdom,  unless  for  error  in  matter  of  law,  apparent  upon  the  face 
of  the  record;  though  sometimes  causes  may  be  removed  from  one  to  the 
other  before  trial.  And  therefore  as  in  these  courts  of  criminal  cognizance, 
there  is  not  the  same  chain  and  dependence  as  in  the  others,  I  shall  rank  thtm 
according  to  their  dignity,  and  begin  with  the  highest  of  all,  viz.: 

(g)  1  Hawk.  P.  a  ISSl  (r)  1  Hawk.  P.  0. 188. 

(8)  The  subject  of  this  chapter  will  be  found  covered  by  statutes  in  the  several  slates  of 
the  American  Union,  and  treated  of  in  the  treatisefl  published  for  the  guide  of  magistrates 
In  criminal  cases,  and  also  in  some  of  the  works  on  criminal  law. 
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1.  The  high  court  of  parliament;  which  is  the  supreme  ooart  in  the  king- 
dom,  not  only  for  the  making,  but  also  for  the  execution,  of  laws:  by  the  trial 
of  great  and  enormous  offenders,  whether  lords  or  commoners,  in  the  method 
of  parliamentary  impeachment.  (1)  As  for  acts  of  parliament  to  attaint  par- 
ticular persons  of  treason  or  felony,  or  to  inflict  pams  and  penalties,  beyond 
or  contrary  to  the  common  law,  to  serve  a  special  purpose,  I  speak  not  of 
them;  being  to  all  intents  and  purposes  new  laws,  made  pro  re  nata,  and  by 
no  means  an  execution  of  such  as  are  already  in  being.  But  an  impeachment 
before  the  lords  by  the  commons  of  Great  Britain,  in  parliament,  is  a  prosecu- 
tion of  the  already  known  and  established  law,  and  has  been  frequently  put  in 
practice;  being  a  presentment  td  the  most  high  and^supreme  court  of  crimi- 
nal jurisdiction  by  the  most  solemn  grand  inauest  of  the  whole  kingdom,  (a) 
A  commoner  cannot,  however,  be  impeached  before  the  lords  for  any  capital 
offence,  but  only  for  high  misdemeanors:  (b)  a  peer  may  be  impeached  for  any 
*orime.  (2)  And  they  usually  (in  case  of  an  im[)eachment  of  a  peer  r*oAAi 
for  treason)  address  the  crown  to  appoint  a  lord  high  steward  for  the  ^  ^ 
greater  dignity  and  regularity  of  their  proceedings;  which  high  steward  was 
formerlv  elected  by  the  peers  themselves,  though  he  was  generally  commis- 
sioned by  the  king;  (c)  but  it  hath  of  late  years  been  strenuously  maintained 

(d)  that  the  appointment  of  an  high  steward  in  such  cases  is  not  indispensably 
necessary,  but  that  the  house  may  proceed  without  one.  The  articles  of  im- 
peachment are  a  kind  of  bills  of  indictment,  found  by  the  house  of  commons, 
and  afterwards  tried  by  the  lords;  who  are,  in  cases  of  misdemeanors,  con- 
sidered not  only  as  their  own  peers,  but  as  the  peers  of  the  whole  nation.  This 
is  a  custom  derived  to  us  from  the  constitution  of  the  ancient  Germans:  who, 
in  their  great  councils,  sometimes  tried  capital  accusations  relating  to  the  pub- 
lic: *Uicet  apud  consilium  accusare  quoquey  et  discrimen  capitis  intenaere.^ 

(e)  And  it  has  a  peculiar  propriety  in  the  English  constitution;  which  has 
much  improved  upon  the  ancient  model  imported  hither  from  the  continent. 
For,  though  in  general  the  union  of  the  legislative  and  judicial  powers  ought 
to  be  more  carefully  avoided,  (/)  yet  it  may  happen  that  a  subject,  intrusted 
with  the  administration  of  public  affairs,  may  infringe  the  rights  of  the  people, 
and  be  guilty  of  such  crimes  as  the  ordinary  magistrate  either  '*'dares  r^oAii 
not  or  cannot  punish.  Of  these  the  representatives  of  the  people,  or  I*  -■ 
house  of  commons,  cannot  properly  judge;  because  their  constituents  are  the 

(a)  1  Hal.  p.  C.  150. 

(b)  When  in  4  Edw.  m.  the  king  demanded  the  earls,  haronc,  and  peers  to  fA^n  Jndement  against  Simon 
de  Bereford,  who  had  been  a  notorious  aoeomplice  in  the  treasons  of  Soger,  £arl  of  Mortimer,  they  came 
before  the  king  in  parliament,  and  said  all  with  one  Toice  that  the  said  Bfmon  was  not  their  peer  ;  and, 
therefore,  they  were  not  bound  to  judge  him  as  a  peer  of  the  land.  And  when  afterwards,  m  the  same 
parliament,  they  were  preTaUed  upon,  in  respect  to  the  notoriety  and  heinousness  of  his  crimes,  to  re- 
eeive  the  cham,  and  giTe  Judgment  against  him,  the  foUowing  protest  and  proTiso  was  entered  in  ttie 
parliament-roll:  **Ana  it  is  assented  and  accorded  by  our  lora  the  king,  and  all  the  great  men,  in  full 
parliament,  that  albeit  the  peers,  as  Judges  of  the  parliament,  hare  taken  upon  them  in  the  presence  of 
our  lord  the  king,  to  make  and  render  the  said  Judgment,  yet  the  peers  who  now  are.  or  shall  be  in  time 
to  come,  be  not  bound  or  charged  to  render  judgment  upon  others  than  peers;  nor  that  the  peers  of  the 
land  have  power  to  do  this,  but  thereof  ought  erer  to  be  discharged  ana  acquitted;  and  that  the  afore- 
said Judgment  now  rendered  be  not  drawn  to  example  or  conseqaenoe  in  time  to  come,  whereby  the  said 
peers  may  be  charged  hereafter,  to  judge  others  than  their  peers,  contrary  to  the  laws  of  the  land,  if  tha 
Ukecasebappen,  whlchQod  forbid.^'  (ltoti\irl.4JBi.IZIn.8aiid6.  S  Bred.  Hist  190.  Belden,  Jodie, 
in  Pari.  c.  1.) 

(c)  1  HaL  P.  0. 
(e)  Tacit,  de  mar.  Germ,  18.  (/)  Bee  book  Vpage  SW. 


1  HaL  P.  C.  890.  (cl)  Lords*  Joum.  IS  May,  1079.    Com.  Joom.  15  May,  1079.   Fost.  lO,  fto. 


(1)  In  the  United  States,  as  well  as  in  the  sereral  states  of  the  Union,  the  senate  tries  im- 
peachments, while  the  lower  house  prefers  the  charges.  The  whole  law  of  impeachment 
was  very  fully  considered  on  the  trial  of  President  Johnson,  to  the  report  of  which  the 
reader  is  referred.    See  also  6  Am.  Law  Reg.,  N.  S.,  257  and  641. 

The  constitution  of  the  United  States  forbids  the  passage  of  bills  of  attainder,  by  either 
the  national  or  state  governments.  Const  U.  S..  art.  1,  g§  9  and  10.  This  precluaes  spe- 
cial acts  imposing  punishments  on  particular  persons  or  classes  of  persons  by  legislative 
authority.  For  a  full  discussion  of  these  proYisions,  see  Cummings  v.  Missouri,  I  WalL^ 
877;  Bof  parts  Garland,  4  Wall.,  888;  Drehman  ▼.  Stifle.  8  Wall.,  505. 

&)  On  charges  of  misdemeanor,  howeyer,  peers  are  tried,  like  commoners*  by  Jury.  IL 
T.  Lbrd  Faux,  IBulstr.,  197.  -    .J    / 
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parties  injured,  and  can  therefore  only  impeach.  But  before  what  court  shall 
this  impeaohment  be  tried  ?  Not  before  the  ordinary  tribunals,  which  would 
naturally  be  swayed  by  the  authority  of  so  powerful  an  accuser.  Reason, 
therefore,  will  suggest  that  this  branch  of  the  legislature,  which  represents  the 
people,  must  bring  its  charge  before  the  other  branch,  which  consists  of  the 
nobility,  who  have  neither  the  same  interests  nor  the  same  passions  as  popular 
assemblies,  (g)  This  is  a  vast  saperiority,  which  the  constitution  of  this 
island  enjoys,  over  those  of  the  Grecian  or  Koman  republics;  where  the  people 
were,  at  the  same  time,  both  judges  and  accusers.  It  is  proper  that  tne  no- 
bility should  judge,  to  insure  justice  to  the  accused;  as  it  is  proper  that  the 
people  should  accuse,  to^insuro  justice  to  the  commonwealth.  And,  therefore, 
among  other  extraordinary  circumstances  attending  the  authority  of  this  court, 
there  is  one  of  a  very  singular  nature,  which  was  insisted  on  by  the  house  of 
commons  in  the  case  of  the  earl  of  Danby,  in  the  reign  of  Charles  11;  (A)  and 
it  is  now  enacted  by  statute  12  and  IS  Wol  III,  o.  2,  that  no  pardon  under 
the  great  seal  shall  be  pleadable  to  an  impeachment  by  the  commons  of  Great 
Britain  in  parliament.  \%) 

2.  The  court  of  the  lord  high  steward  of  Great  Britain  (h)  is  a  court  insti- 
tuted for  the  trial  of  peers,  indicted  for  treason  or  felony,  or  for  misprision  of 
either.  (Q  The  office  of  this  great  magistrate  is  very  ancient:  and  was  form- 
erly hereditary,  or  at  least  held  for  life,  or  dxim  bene  se  gesserit :  but  now  it  is 
usually  and  hath  been  for  many  centuries  past,  (m)  granted  jetto  hoc  vice  only; 
aBd  it  hath  been  the  constant  practice  (and  therefore  seems  now  to  have  l>e- 
r'*'2A2l  ^^°^^  necessary,  to  grant  *it  to  a  lord  of  parliament,  else  he  is  incapable 
^  -I  to  try  such  delinquent  peer,  (n)  When  such  an  indictment  is  therefore 
found  by  a  grand  jury  of  freeholders  in  the  king's  bench,  or  at  the  assizes  be- 
fore the  justices  or  oyer  and  temiiner^  it  is  to  be  removed  by  a  writ  of  certior- 
ari  into  the  court  of  the  lord  high  steward,  which  only  has  power  to  de- 
termine it.  A  peer  may  plead  a  pardon  before  the  court  of  king's  bench,  and 
the  judees  have  power  to  allow  it;  in  order  to  prevent  the  trouble  of  appoint- 
ing an  high  steward,  merely  for  the  purpose  of  receiving  such  plea.  But  he 
may  not  plead,  in  that  inferior  court,  any  other  plea;  as  guilty  or  not  guilty,  of 
the  indictment;  but  only  in  this  court:  because,  in  consequence  of  such  plea,  it 
is  possible  that  judgment  of  death  might  be  awarded  against  him.  The  king, 
therefore,  in  case  a  peer  be  indicted  for  treason,  felony  or  misprision,  creates  a 
lord  high  steward  jetto  Aoo  vice  by  commission  under  the  great  seal;  which  re- 
cites the  indictment  so  found,  and  gives  his  grace  power  to  receive  and  try  it 
secundum  legem  et  consuetudinem  Anglice,  Then,  when  the  indictment  is  re- 
gularly removed  by  writ  of  certiorariy  commanding  the  inferior  court  to  cer- 
tify it  up  to  him,  the  lord  high  steward  directs  a  precept  to  a  Serjeant  at  arms, 
to  summon  the  lords  to  attend  and  try  the  indictea  peer.  This  precept  was 
formerly  issued  to  summon  only  eighteen  or  twenty,  selected  from  the  body  of 
peers;  then  the  number  came  to  be  indefinite;  and  the  custom  was  for  the  lord 
high  steward  to  summon  as  many  as  he  thought  proper  (but  of  late  years  not 
less  tban  twenty-three,)  (o)  and  that  those  lords  only  should  sit  upon  the  trial: 
which  threw  a  monstrous  weight  of  power  into  the  hands  of  the  crown,  and 
this  its  great  officer,  of  selecting  only  such  peers  as  the  then  predominate  party 
should  most  approve  of.  And  accordingly,  when  the  Earl  of  Clarendon  Ml  in 
r*QAq1  ^^i^?^'^^  yiriih.  Charles  II,  '''there  was  a  design  formed  to  prorogue  the 
^  -1  parliament,  in  order  to  try  him  by  a  select  number  of  peers;  it  being 
doubted  whether  the  whole  house  could  be  induced  to  fall  in  with  the  views  of 
the  court,  (p)    But  now  by  statute  7  Wm.  Ill,  c.  3,  upon  all  trials  of  peers  for 

(o)  M ODtesq.  Sp.  L.  xl,  8. 

(M  Com.  Journ.  5  Maj,  !679.  (OSeee.  81.  (Ic)  4  lost.  58.    8  Hawk.  P.  C.  8.  4S1.    SJon-M. 

\t)  1  Bulstr.  196.  (m)  Piyti.  on  4  Inst.  46. 

(n)  Q\Mnd  un  seigneur  de  parlem«*nt  Merra  arrtign  de  treoBon  ou  felony^  U  roy  par  te$  lettrea  jxilente 
/era  un  gi  and  et  eage  seiraeur  d^eHre  le  grand  MeneacJuU  d*  Angleterre :  qui— doit /aire  vn  nreetpt^ 
pur  /aire  ven-ir  xx  seiirneur*.  ou  xiHii,  dbc.  (Tearb  18  Hen,  VIII^  11.)  See  Standf.  P.  C.  IBS.  8  Inst  98L 
t  Inst.  59.    8  Hawk.  P.  C.  5.    Barr.  834.  (o)  Kelynge,  56.  (p)  Carte's  Life  of  Onnoiidek  Vol.  H. 
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treason  or  misprision^  all  the  peers  who  have  a  right  to  sit  and  rote  in  parliament 
shall  be  summoned,  at  least  twenty  days  before  sach  trial,  to  appear  and  vote 
therein;  and  every  lord  appearing  shall  vote  in  the  trial  of  snch  peer,  first  tak- 
ing the  oaths  of  allegiance  and  supremacy,  and  subscribing  the  declaration 
against  popery.  (3) 

During  the  session  of  parliament  the  trial  of  an  indicted  peer  is  not  proper- 
ly in  the  court  of  the  lord  high  steward,  but  before  the  court  last  mentioned, 
of  our  lord  the  king  in  parliament,  (q)  It  is  true,  a  lord  high  steward  is  al- 
ways appointed  in  that  case,  to  regulate  and  add  weight  to  the  proceedings: 
but  he  IS  rather  in  the  nature  of  a  speaker  pro  tempore^  or  chairman  of  the 
court,  than  the  judge  of  it;  for  the  collective  body  of  the  peers  are  therein  the 
judges  both  of  law  and  fact,  and  the  high  steward  has  a  vote  with  the  rest,  in 
right  of  his  peerage.  But  in  the  court  of  the  lord  high  steward,  which  is  held 
in  the  recess  of  parliament,  he  is  the  sole  judge  of  matters  of  law,  as  the  lords 
triors  are  in  the  matters  of  fact;  and  as  they  may  not  interfere  with  him  in  re- 
ffulating  the  proceedings  of  the  court,  so  he  has  no  right  to  intermix  with  them 
in  giving  any  vote  upon  the  trial,  (r)  Therefore,  upon  the  conviction  and  at- 
tainder of  a  peer  for  murder  in  full  parliament,  it  hath  been  holden  bv  the 
judges,  («)  that  in  case  the  day  appointed  in  the  judgment  for  execution  should 
lapse  before  execution  done,  a  new  time  of  execution  may  be  appointed  by 
either  the  high  court  of  parliament  during  its  sitting,  though  no  high  steward 
be  existing;  or,  in  the  recess  of  parliament,  by  the  court  of  king^s  bench,  the 
record  being  removed  into  that  court. 

*It  has  been  a  point  of  some  controversy,  whether  the  bishope  have  r^ojiAi 
now  a  risht  to  sit  in  the  court  of  the  lord  high  steward,  to  try  indict-  ■-  -■ 
ments  of  treason  and  misprision.  Some  incline  to  imagine  them  included  under 
the  general  words  of  the  statute  of  King  William,  ^'tdl  peers  who  have  a  riffht 
to  sit  and  vote  in  parliament;"  but  the  expression  had  been  much  clearer  if  it 
had  been,  ''all  loras^^  and  not  ''all  peers;^  for  though  bishops,  on  account  of  the 
baronies  annexed  to  their  bishopricks,  are  clearly  fords  of  parliament,  yet,  their 
blood  not  being  ennobled,  they  are  not  universally  allowed  to  be  peers  with 
the  temporal  nobility:  and  perhaps  this  word  might  be  inserted  purposely  with 
a' view  to  exclude  them.  However,  there  is  no  instance  of  their  sitting  on  trials 
for  capital  offences,  even  upon  impeachments  or  indictments  in  full  parliament, 
much  less  in  the  court  we  are  now  treating  of;  for  indeed  they  usually  with- 
draw voluntarily,  but  enter  a  protest  declarmg  their  right  to  stay.  It  is  observ- 
able that,  in  the  eleventh  chapter  of  the  constitutions  of  Clarendon,  made  in 
jMurliament  11  Hen.  H,  they  are  expressly  excused,  rather  than  excluded,  from 
sitting  and  voting  in  trials,  when  tney  come  to  concern  life  or  limb:  "^isccpi, 
HeiU  ecBteri  barones,  debetU  intereMeJudidis  cum  baronibuSj  quosque  pervenia- 
tur  ad  diminutionem  membrarum,  oe/aJmor^€m/' and  Becket's  quarrel  with 
the  king  hereupon  was  not  on  account  of  the  exception  (which  was  agreeable 
to  the  canon  law),  but  of  the  general  rule  that  compelled  the  bishops  to  at- 
tend at  all.  And  the  determination  of  the  house  of  lords  in  the  earl  of  Dan- 
by's  case,  (t)  which  hath  ever  since  been  adhered  to,  is  consonant  to  these  con- 
stitutions; "that  the  lords  spiritual  have  a  right  to  stay  and  sit  in  court  in  capi- 
tal cases,  till  the  court  proceeds  to  the  vote  of  guilty,  or  not  guilty."  It  must 
be  noted  that  this  resolution  extends  only  to  trials  in  fuU parliament:  for  to  the 
court  of  the  lord  high  steward  (in  which  no  vote  can  be  given,  but  merely  that 
of  guilty,  or  not  guilty),  no  bishop,  as  such,  ever  was  or  could  be  summoned; 
and  though  the  statute  of  King  William  ^regulates  the  proceedings  in  t^oaki 
that  court,  as  well  as  in  the  court  of  parliament,  yet  it  never  intended    ■-        -I 

(g)Foirt.l«t      (r)  State  TrUls.  Tol.  It.  S14,  tai.  S8S.       («)  Foit.  ISa.       (0  Lords' Jonrn.  15  Kay,  ISm 

(8)  In  the  United  States  all  the  members  of  the  house  which  is  to  try  the  impeachmenl 
are  summoned.  The  right  of  challenge  was  somewhat  discussed  on  the  trial  oi  President 
JohnaoD,  but  was  not  conceded. 
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to  new-model  or  alter  its  constitutioD:  and  oonsequently  does  not  give  the  lords 
spiritual  any  right  in  cases  of  blood  which  they  had  not  before,  (u)  And 
what  makes  their  exclusion  more  reasonable  is,  that  they  have  no  right  to  be 
tried  themselves  in  the  court  of  the  lord  high  steward,  (to)  and  therefore  sure- 
ly ought  not  to  be  judges  there.  For  the  privilege  of  being  thus  tried  depends 
upon  nobility  of  blood,  rather  than  a  seat  in  the  house:  as  appears  from  the 
trials  of  popish  lords,  or  lords  under  age,  and  (since  the  union)  of  the  Soots* 
nobility,  though  not  in  the  number  of  the  sixteen;  and  from  the  trials  of  fe- 
males, such  as  the  queen  consort  or  dowager,  and  of  all  peeresses  by  birth; 
and  peeresses  by  marriage,  also,  unless  they  have,  when  dowagers,  disparaged 
themselves  by  taking  a  commoner  to  their  second  husband.  (4) 

3.  The  court  of  king^a  benchy  {x)  concerning  the  nature  of  which  we  partly 
inquired  in  the  previous  book,  {y)  was  (we  may  remember)  divided  mto  a 
erown  side  and  9k plea  side.  And  on  the  crown  side,  or  crown  office,  it  takes 
cognizance  of  all  criminal  causes,  from  high  treason  down  to  the  most  trivial 
misdemeanor  or  breach  of  the  peace.  Into  this  court  also  indictments  from 
all  inferior  courts  may  be  removed  by  writ  of  certiorariy  and  tried  either  at 
bar,  or  at  nisiprius,  by  the  jury  of  the  county  out  of  which  the  indictment  is 
brought.  The  judges  of  this  court  are  the  supreme  coroners  of  the  kingdom. 
And  the  court  itself  is  the  principal  court  of  criminal  inrisdiction  (though  the 
two  former  are  of  greater  dignity)  known  to  the  laws  of  England.  For 
which  reason  by  the  coming  of  the  court  of  king's  bench  into  any  county  (as 
it  was  removed  to  Oxford  on  account  of  the  sickness  in  1665),  all  former  com- 
missions of  oyer  and  terminer^  and  general  gaol  delivery,  are  at  once  ab- 
r*966l  ^^^^^^  ^^^  determined  ipso  facto  (5)  *in  the  same  manner  as  by  the 
I-  -■  old  Gothic  and  Saxon  constitutions,  *\fure  vetusto  obtinuity  quievUse^ 
omnia  infer iorajudicia,  dicente  jus  rege^^  («) 

Into  this  court  of  king's  bench  hath  reverted  all  that  was  good  and  salutary 
of  the  jurisdiction  of  the  court  of  star-chamber ^  camera  stellata;  (a)  which 
was  a  court  of  very  ancient  original,  (b)  but  new-modeled  by  statutes  3  Hen. 
YII,  c.  1,  and  21  Hen.  VIH,  c.  20,  consisting  of  divers  lords,  spiritual  and  tem- 
poral, being  privy  counsellors,  together  with  two  judges  of  the  courts  of  com- 
mon law,  without  the  intervention  of  any  jury.  Their  jurisdiction  extended 
r*9fi71  ^®g*^^y  over  riots,  perjury,  misbehaviour  of  sheriffs,  and  other  *noto- 
*-  J  rious  misdemeanors,  contrary  to  the  laws  of  the  land.  Yet,  this  was 
afterwards  (as  Lord  Clarendon  informs  us)  (o)  stretched  'Ho  the  asserting  of 

u)  Fost.  848.       (to)  Bro.  Ahr.  t  Trial,  148. 

[x)  4  iDSt.  70.    9  Hal.  P.  C.  A    SI  Hawk.  P.  C.  6.  Cy)  See  book  8,  p.  41.  {z)  Stiemhook,  1. 1.  e.  S. 

(a)  This  is  said  (Lamb.  Arch.  154)  to  have  been  so  called,  eiiher  from  the  Saxon  word  fC^OMn  to  titer  or 
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goyern;— or  from  its  punishlne  the  crimen  »iHlionatuji^  or  cosenage;— or  because  the  room  wherein  it 
sat,  the  old  couocil-ohamber  of  the  palace  of  Westminster  (Lamb.  148),  which  is  now  oonyerted  into  tha 
lottery  office,  aod  forms  the  eastern  side  of  New  Palace-yani.  was  full  of  windOM-s;  or  (to  which  Sir  Ed- 
ward Coke,  4  iDst.  60,  accedes)  because  fiaply  the  roof  thereof  was  at  the  fint  garnished  with  gilded  MtarM. 


As  all  these  are  merely  conjectures  Cfor  no  stars  are  now  In  the  roof,  nor  are  any  said  to  haye  remained 
there  so  late  as  the  reign  of  Queen  Elizabeth),  it  may  he  allowable  to  propose  another  conjectural  ety- 
mology, as  plausible  perhaps  as  any  of  them.    It  is  well  know  that  before  the  banifihment  of  the  Jem's 


under  Edward  I,  their  contracts  and  obligations  were  denomiuatt'd  in  our  ancient  records  starra  or 
gtarn^  from  a  corruption  of  the  Hebrew  word  ahetar^  a  covenant  Tovey^s  Angt,  judaic.  32.  Selden,  tit. 
o^  Hon.  11,  34.  Uxor,  ebraic.  L  14.  These  Starrs,  by  an  ordinance  of  Richard  the  First,  preKerved  by 
Hoveden,  were  commanded  to  be  enrolled  and  deposited  in  cheHts  under  three  keys  in  certain  places; 
one,  and  the  most  considerable,  of  which  was  In  the  king's  exchequer  at  Wefttminst4>r;  and  no  Starr  was 
allowed  to  be  valid  unless  it  were  found  In  some  of  the  said  repositories.  {Memorand.  in  Scaec.  P.  6  &ff9. 
/,  prefixed  to  Maynard's  year-book  of  Edw.  II.  fol.  8,  Madox.  hist.  exch.  c  vil,  H  4,  5.  tJ.)  The  room  at  the 
exchequer,  where  the  chests  containing  these  Starrs  were  kept,  was  probably  called  the  starr-chambtr; 
and  when  the  Jews  were  expelled  the  kingdom,  was  applied  to  the  use  of  the  king^s  council,  sitting  in 
their  judicial  -capacity.  To  confirm  this,  tlie  first  time  the  starr- chamber  is  mentioned  in  any  recoitl,  it 
is  said  to  have  been  situated  near  the  receipt  of  the  exchequer  at  WeKt minster;  the  king*s  council,  his 
chancellor,  treasurer,  justices,  and  other  sages,  were  assembled  en  la  chaumbre  des  esteilleB  prea  la 
reeoeipt  la  We»tminatfr,  Claue.  41.  Edw  III,  m.  18.  For  In  process  of  time,  when  the  meaning  of  Uia 
Jewish  Btarre  was  forgotten,  the  word  st*trr-chamber  was  naturally  rendered  in  law-French,  la  chaumbrm 
dee  eeteillee  and  in  law-latin  camera  Btellaia ;  which  continued  to  be  the  style  In  latin  till  the  dissolution 
of  that  court.  (h)  Lamb.  Arch.  156.  (c»  Hist,  of  Reb..  books  1  and  8.      

(4)  By  4  and  5  Vic.  c.  22.  " Every  lord  of  parliament  or  peer  of  this  realm,  having  place 
or  voice  in  parliament,  against  whom  any  inaictment  for  felon v  may  be  found,  shall  plead 
to  such  indictment,  and  shall,  upon  conviction,  be  liable  to  the  same  punishment  as  any 
other  of  her  majesty's  subjects  are  or  may  be  liable  upon  conviction  for  such  felony." 

(5)  This  is  now  otherwise  by  statute. 
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all  proclamations  and  orders  of  state :  to  the  vindicating  of  ille^  commis- 
sions, and  grants  of  monopolies;  holding  for  honourable  that  which  pleased, 
and  for  just  that  which  profited,  and  becoming  both  a  court  of  law  to  deter- 
mine civil  rights,  and  a  court  of  revenue  to  enrich  the  treasury;  the  council 
table  by  proclamations  enjoining  to  the  people  that  which  was  not  enjoined 
by  the  laws,  and  prohibiting  tnat  which  was  not  prohibited;  and  the  star- 
chamber,  which  consisted  of  the  same  persons  in  different  rooms,  censuring  the 
breach  and  disobedience  to  those  proclamations  by  very  great  fines,  impnson* 
mcnts,  and  corporal  severities:  so  that  any  disrespect  to  any  acts  of  state,  or 
to  the  persons  of  statesmen,  was  in  no  time  more  penal,  and  the  foundations  of 
right  never  more  in  danger  to  be  destroyed.*'  For  which  reasons  it  was  finally 
abolished  by  statute  16  Car.  I,  c.  10,  to  the  general  joy  of  the  whole  nation. 

(«)  (6) 

4.  The  court  of  chivalry  (e)  of  which  we  also  f ormerlv  spoke  {f)  as  a  mili- 
tary court,  or  court  of  honour,  when  held  before  the  earl  marshal  only,  is  also 
a  criminal  court  when  held  before  the  lord  hi^h  constable  of  England  jointly 
with  the  earl  marshal.  And  then  it  has  jurisdiction  over  pleas  of  life  and 
member,  arising  in  matters  of  arms  and  deeds  of  war,  as  well  out  of  the  realm 
as  within  it.  But  the  criminal,  as  '^'well  as  civil  part  of  its  authority,  r*2e8l 
is  fallen  into  entire  disuse:  there  having  been  no  permanent  high  con-  ^  -' 
stable  of  Endand  (but  only />ro  Aao  vicesX  coronations  and  the  like),  since  the 
attainder  and  execution  of  Stafford,  duke  of  Buckingham,  in  the  thirteenth 
year  of  Henry  VIII ;  the  authority  and  charge,  both  in  war  and  peace,  being 
deemed  too  ample  for  a  subject:  so  ample  that  when  the  chief  justice  Fineuz 
was  asked  by  king  Henry  the  Eighth,  how  far  they  extended,  he  declined  an- 
swering, and  said  the  decision  of  that  question  belonged  to  the  law  of  arms, 
and  not  to  the  law  of  England,  (g) 

5.  The  high  court  of  admiralty,  (A)  held  before  the  lord  high  admiral  of 
England,  or  his  deputy,  styled  the  judge  of  the  admiralty,  is  not  only  a  court 
of  civil  but  also  of  criminal  jurisdiction.  This  court  hath  cognizance  of  all 
crimes  and  offences  committed  either  upon  the  sea,  or  on  the  coasts,  out  of  the 
body  or  extent  of  any  English  county;  and  by  statute  15  Ric.  II,  c.  3,  of  death 
and  mayhem  happening  in  great  ships  being  and  hovering  in  the  main  stream 
of  great  rivers,  below  the  bridges  of  the  same  rivers,  which  are  then  a  sort  of 
ports  or  havens;  such  as  are  the  ports  of  London  and  Gloucester,  though  they 
lie  at  a  great  distance  from  the  sea.  But,  as  this  court  proceeded  without 
jury,  in  a  method  much  conformed  to  the  civil  law,  the  exercise  of  a  criminal 
jurisdiction  there  was  contrary  to  the  genius  of  the  law  of  England:  inasmuch 
as  a  man  might  be  there  deprived  of  his  life  by  the  opinion  of  a  single  judge, 
without  the  judgment  of  his  peers.  And  besides,  as  innocent  persons  might 
thus  fall  a  sacrifice  to  the  caprice  of  a  single  man,  so  very  gross  offenders 

.  (d )  The  Just  odium  Into  which  this  tribunal  had  fallen  before  its  dl88olutioii«  hat  been  the  occasion  that 
few  memorials  haye  reached  us  of  its  nature,  Jurisdiction  and  practice;  except  such  as,  on  account  of 
their  enormous  oppression,  are  recorded  in  the  histories  of  the  times.  There  are,  howerer,  to  be  met  wiUi 
some  reports  of  its  proceedings  in  Dyer,  Crolce,  Oolce,  and  other  reporters  of  that  affe,  and  some  in  manu- 
script, of  which  the  author  hath  two;  one  from  40  Ells,  to  18  Jac.  X  the  other  for  the  first  three  years  of 
King  Charles;  and  there  is  in  the  British  Museum  (Harl.  MSB.  toI.  L  No.  12S6)  a  very  full,  methodical, 
and  accurate  accoimt  of  the  constitution  and  course  of  this  court,  compiled  by  William  Hudson  of  Gray*! 
inn,  an  eminent  practitioner  therein,  and  a  short  account  of  the  same,  with  copies  of  all  its  process,  maj 
also  be  found  in  18  Bym«  Foed.  188,  ca 

(e)  4  Inst.  188.    2Hawk.P.aO.  (/)  Bee  book  IH,  pa««  OS.  (9)  Duck,  (is  autAorft. /ur.  e<v. 

(A)  4  Inst  184, 147. 

(6)  In  this  place  should  be  mentioned  the  court  of  criminal  appeal,  established  by  11  and 
12  Vic,  c.  78. 

It  consists  of  the  Judges  of  the  superior  courts  of  common  law,  any  five  of  whom,  includ- 
ing one  of  the  chief  justices,  or  the  chief  baron,  shall  constitute  a  quorum.  On  a  convic- 
tion before  a  court  of  oyer  and  terminer,  gaol  delivery  or  quarter  sessions,  the  Judges  before 
whom  the  cause  was  tried,  may  reserve  the  questions  of  law  for  the  consideration  of  this 
court.  The  court,  after  argument,  may  make  such  order  in  the  premises  as  Justice  may  re- 
quire, and  may  either  pronounce  the  proper  Judgment  themselves,  or  remit  the  record  for 
that  purpose. 
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might,  and  did  frequently,  escape  punishment:  for  the  rale  of  the  civil  law  i% 
how  reasonably  I  shall  not  at  present  inquire,  that  no  judgment  of  death  can 
be  given  against  offenders,  without  proof  by  two  witnesses,  or  a  confession  of 
the  fact  by  themselves.  This  was  always  a  great  offence  to  the  English  na- 
tion: and  therefore  in  the  eighth  year  of  Menry  YI  it  was  endeavoured  to  apply 
r*2fi0l  *^  remedy  in  parliament:  which  then  miscarried  for  want  of  the  royal 
I-  -I  assent.  However,  by  the  statute  28  Hen.  YIH,  a  15,  it  was  enacted^ 
that  these  offences  should  be  tried  by  commissioners  of  oyer  and  terminer^  un- 
der the  king*s  great  seal;  namely,  the  admiral  or  his  deputy,  and  three  or  four 
more  (among  whom  two  common  law  judges  are  usually  appointed);  the  indict- 
ment being  first  found  by  a  grand  jury  of  twelve  men,  and  afterwards  tried 
by  a  petty  jury:  and  that  the  course  of  proceedings  should  be  according  to 
the  law  of  the  land.  This  is  now  the  only  method  of  trying  marine  felonies 
in  the  court  of  admiralty;  the  judge  of  the  admiralty  ^till  presiding  therein, 
as  the  lord  mayor  is  the  president  of  the  session  of  oyer  and  terminer  in  Lon- 
don. (7) 

These  five  courts  may  be  held  in  any  part  of  the  kingdom,  and  their  juris- 
diction extends  over  crimes  that  arise  throughout  the  whole  of  it,  from  one 
end  to  the  other.  What  follow  are  also  of  a  general  nature,  and  universally 
diffused  over  the  nation,  but  yet  are  of  a  loc^d  jurisdiction,  and  confined  to 
particular  districts.     Of  which  species  are, 

6,  7.  The  courts  of  oyer  and  terminer  and  th^  general  gaol  ddivery^  {%)  which 
are  held  before  the  king's  commissioners,  among  whom  are  usually  two  judges 
of  the  courts  at  Westminster,  twice  in  every  year  in  every  county  of  the 
kingdom;  except  the  four  northern  ones,  where  they  are  held  only  once,  and 
London  and  Middlesex,  wherein  they  are  held  eight  times.  These  were  slightlj 
mentioned  in  the  preceding  book,  {k)  We  then  observed  that,  at  what  is 
usnallv  called  the  assizes,  the  judges  sit  by  virtue  of  five  several  authorities: 
two  of  which,  the  commission  of  assize  and  its  attendant  jurisdiction  of  niei 
priuSf  bein^  principally  of  a  civil  nature,  were  then  explained  at  large;  to 
which  I  shall  only  add,  that  these  justices  have,  by  virtue  of  several  statutes, 
a  criminal  jurisdiction,  also,  in  certain  special  cases.  (/)  The  third,  which  is 
the  ^commission  of  the  peace,  was  also  treated  of  in  a  former  volume. 


[♦270] 


(m)  when  we  inquired  into  the  nature  and  office  of  a  justice  of  the 


peace.    I  shall  only  add,  that  all  the  justices  of  the  peace  of  any  county,, 


t 


i)  4  Inst  16S.  166.    8  Hal.  P.  C.  89,  SSL    8  Hawk.  P.  0. 14, 88.  (i;)  Bee  book  m,  p^  80L 

QSHaLP.asa    8  Hawk.  P.  C.  81  (m)  Bee  book  I,  p.  861. 


(7)  By  4  and  6  Wm.  IV,  c  86.  and  7  Wm.  IV  and  1  Vic,  c.  77,  the  central  criminal  court 
was  created,  with  a  district  composed  of  Londoo  and  Middlesex,  and  parts  of  Kent  and 
Surrey.  It  is  composed  of  the  lord  mayor  of  London,  the  lord  chancellor,  the  common  law 
judges,  the  Judges  of  the  courts  of  bankruptcy  and  admiralty,  the  dean  of  the  arches,  the 
aldermen  ox  London,  the  recorder  and  common  sergeant  of  London,  the  judges  of  the* 
sheriifs  court  of  London,  and  the  ex-chancellors  and  ex-judges  of  the  superior  courts.  Any 
two  or  more  may  hold  the  court,  ^and,  in  practice,  it  is  generallv  presided  over  b^  two 
Judges  of  the  superior  courts  and  the  law  officers  of  the  city  of  London.  It  has  jurisdiction 
offenses  committed  within  the  district, 'and  also  of  all  offenses  committed  on  the  high  sea* 
and  other  places  within  tiie  Jurisdiction  of  the  admiralty. 

By  7  and  8  Vic,  c.  2,  after  reciting  that  the  issuing  of  a  special  commission  in  the  man- 
ner prescribed  by  28  Hen.  VIII,  c.  15,  was  found  inconyenient,  it  is  enacted  that  her  majes- 
^s  Justices  of  assize,  or  others,  her  majesty's  commissioners,  by  whom  any  court  shall  be 
holiien  under  any  of  her  majesty's  commissions  of  oyer  and  terminer,  or  general  gaol  deliv- 
ery,  shall  have  the  powers  which  by  any  act  are  given  to  any  commissioners  named  in  any 
eommission  of  over  and  terminer,  for  the  trying  of  offenses  committed  within  the  jurisdic- 
tion of  the  admiralty,  and  to  deliver  the  gaol,  etc.,  of  any  person  therein  for  any  offense 
illQged  to  have  been  committed  on  the  high  seas  and  other  places  within  the  jurisdiction  of 
the  admiralty.  See,  also,  18  and  19  Vic,  c.  91,  g  21.  And  several  subsequent  statutes  de- 
clare that  offenses  committed  within  the  Jurisdiction  of  the  admiralty  sliall  be  deemed 
offenses  of  the  same  nature  and  liable  to  the  same  punishments,  as  if  committed  upon  land 
within  England  or  Ireland,  and  may  be  tried  in  any  county  or  place  in  which  the  offender 
I  may  be  apprehended  or  in  custody. 
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wherein  the  assizes  are  held,  are  bonnd  by  law  to  attend  them,  or  else  are  lia- 
ble to  a  fine;  in  order  to  retnm  recognizances,  ftc,  and  to  assist  the  judges  in 
snch  matters  as  lie  within  their  knowledge  and  jarisdiction,  and  in  which  some 
of  them  have  probably  been  concerned,  by  way  of  previous  examination.  But 
the  fourth  authority  is  the  commission  of  oyer  and  Umdner  (n)  to  hear  and 
determine  all  treasons,  felonies  and  misdemeanors.  This  is  directed  to  the 
ludges  and  several  others,  or  any  two  of  them;  but  the  judges  or  Serjeants  at 
law  only  are  of  the  quorum^  so  that  the  rest  cannot  act  without  the  presence 
of  one  of  them.  The  words  of  the  commission  are,  *^to  inquire,  hear  and  de- 
termine;'' so  that,  by  virtue  of  this  commission,  they  can  only  proceed  upon 
an  indictment  found  at  the  same  assizes;  for  they  must  first  inquire  by  means 
of  the  grand  jury  or  inquest,  before  they  are  empowered  to  hear  and  deter* 
mine  by  the  help  of  the  petit  jury.  Therefore,  they  have,  besides,  fifthly,  a 
commission  of  general  gaol  delivert/;  (o)  which  empowers  them  to  try  and  de- 
liver every  prisoner,  who  shall  be  in  the  gaol  when  the  judges  arrive  at  the 
circuit  town,  whenever  or  before  whomsoever  indicted,  or  for  whatever  crime 
committed.  It  was  anciently  the  course  to  issue  special  writs  of  gaol  delivery 
for  each  particular  prisoner,  which  are  called  the  writs  de  bono  et  malo:  {p) 
but  these  being  found  inconvenient  and  oppressive,  a  general  commission  for 
aU  the  prisoners  has  long  been  established  in  their  stead.  So  that,  one  way  or 
other,  the  ^aols  are  in  general  cleared,  and  all  offenders  tried,  punished,  or  de- 
livered, twice  in  every  year;  a  constitution  of  singular  use  ana  excellence.  (8) 
Sometimes,  also,  upon  urgent  occasions;  the  king  issues  a  special  or  extraor- 
dinary commission  of  oyer  and  terminer,  and  gaol  delivery^  confined  to  those 
offences  which  stand  in  need  of  immediate  inquiry  and  punishment:  upon 
which  the  course  of  proceeding  is  much  the  same,  as  upon  general  and  ordinary 
commissions.  Formerly  it  was  held,  in  ^pursuance  of  the  statutes  8  r«o7ii 
Ric.  II,  c  2,  and  33  Hen.  YIII,  c.  4,  that  no  judge  or  other  lawyer  ^  -' 
could  act  in  the  commission  of  oyer  and  terminery  or  in  that  of  gaol  delivery, 
within  his  own  county  where  he  was  bom  or  inhabited;  in  like  manner  as  they 
are  prohibited  from  bein^  judges  of  assize  and  determining  civil  causes.  But 
that  local  partiality,  which  the  jealousy  of  our  ancestors  was  careful  to  pre- 
vent, being  judged  less  likely  to  operate  in  the  trial  of  crimes  and  misdemean- 
ors, than  in  matters  of  property  and  disputes  between  party  and  party,  it  was 
thought  proper  by  the  statute  12  Geo.  II,  a  27,  to  allow  any  man  to  be  a  jus- 
tice of  oyer  and  terminer^  and  general  gaol  delivery,  within  any  county  of 
England. 

8.  The  court  of  general  quarter  eessione  of  the  peace  (q)  is  a  court  that  must 
be  held  in  every  county  once  in  every  quarter  of  a  year;  which,  by  statute  2 
Hen.  Y,  c.  4,  is  appointed  to  be  in  the  first  week  after  Michaelmas-day;  the 
first  week  after  the  epiphany;  the  first  week  after  the  close  of  Easter;  and  in 
the  week  after  the  translation  of  St.  Thomas  the  Martyr,  or  the  seventh  of 
July.  It  is  held  before  two  or  more  justices  of  the  peace,  one  of  whom  must 
be  of  the  quorum,  (0)  The  jurisdiction  of  this  court,  by  statute  34  Edw.  Ill, 
c.  1,  extends  to  the  trying  and  determining  all  felonies  and  trespasses  whatso- 
ever: though  they  seldom,  if  ever,  try  any  greater  offence  than  small  felonies 
within  the  benefit  of  clergy;  their  commission  providing,  that  if  any  case  of 
difficulty  arises,  they  shall  not  proceed  to  judgment,  but  in  the  presence  of  one 
of  the  justices  of  the  court  of  king's  bench  or  common  pleas,  or  one  of  the 
judges  of  assize.  And  therefore,  murders,  and  other  capital  felonies,  are  usu- 
ally remitted  for  a  more  solemn  trial  to  the  asMzes.  (10)    They  cannot  also  try 

In)  866  ADP6lldtX,  1 1. 

<o)  866  App6odIz,  1 1.  (pXIutO.  (ff)  4  InsCw  m.    SHftLP.a48.    SBawk.P.aai 


.,  For  a  full  discussion  of  this  point,  see  9  Hawk.  P.  C,  eh.  6. 

J)  The  commission  so  runs,  but  it  is  made  immaterial  by  statute.    The  terms  of  the 
ooiirt  are  also  now  altered  by  statute. 
(10)  Since  the  statute  5  and  8  Via,  c.  88,  this  court  cannot  try  any  person  for  treason  or 
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any  new  created  offence,  without  express  power  given  them  by  the  statute 
which  creates  it.  (r)  But  there  are  many  offences  and  particular  mattersi 
which  by  particular  statutes  belong  properly  to  this  juriMliction,  and  ought 
r*2^2l  ^  prosecuted  in  this  court;  as,  the  ^smaller  misdemeanors  against 
^  '  i  the  public  or  commonwealth^  not  amounting  to  felony;  and,  especially, 
offences  relating  to  the  game,  highways,  ale-houses,  bastara  children,  the  set- 
tlement and  provision  for  the  poor,  vagrants,  servants*  wages,  apprentices,  and 
popish  recusants,  (s)  Some  of  these  are  proceeded  upon  by  indictment;  and 
others  in  a  summary  way  by  motion  and  order  thereupon;  which  order  may. 
for  the  most  part,  unless  guarded  against  by  particular  statutes,  be  removed 
into  the  court  of  king's  bench,  by  a  writ  of  certiorari  faciaa^  and  be  there 
either  quashed  or  confirmed.  The  records  or  rolls  of  the  sessions  are  com- 
mitted to  the  custody  of  a  special  officer,  denominated  the  cuBtos  rottUanan, 
who  is  alwavs  a  justice  of  the  quorum;  and  among  them  of  the  ^orum  (saith 
Larabard)  (t)  a  man  for  the  most  part  especially  picked  out,  either  for  wis- 
dom, countenance,  or  credit.  The  nomination  of  the  cuatoa  rotuhrum  fwho  is 
the  principal  civil  officer  in  the  county,  as  the  lord  lieutenant  is  the  cnief  in 
military  command)  is  by  the  king's  si^n  manual:  and  to  him  the  nomination 
of  the  clerk  of  the  peace  belongs;  which  office  he  is  expressly  forbidden  to 
sell  for  money,  (w) 

In  most  corporation  towns  there  are  quarter  sessions  kept  before  justices  of 
their  own,  within  their  respective  limits:  which  have  exactly  the  same  author- 
ity as  the  general  quarter  sessions  of  the  county,  except  in  a  very  few  in- 
stances: one  of  the  most  considerable  of  which  is  the  matter  of  appeals  from 
orders  of  removal  of  the  poor,  which,  though  they  be  from  the  orders  of  cor- 
poration justices,  must  be  to  the  sessions  of  the  county,  by  statutes  8  and  9 
vVm.  Ill,  c.  30.  In  both  corporations  and  counties  at  large,  there  is  sometimes 
kept  a  special  or  petty  session,  by  a  few  justices,  for  dispatching  smaller  busi- 
ness in  the  neighbourhood,  between  the  times  of  the  general  sessions;  as,  for 
licensing  ale-houses,  passing  the  accounts  of  the  parish  officers,  and  the  like. 
r*2'73l  *^*  ^^^  sheriff^ a  toum^  (v)  or  rotation,  is  a  court  of  record,  held 
l-  -I  twice  every  year,  within  a  month  after  Easter  and  Michaelmas,  before 
the  sheriff,  in  different  parts  of  the  county;  being,  indeed,  only  the  turn  of  the 
sheriff  to  keep  a  court-leet  in  each  respective  hundred:  (to)  this,  therefore,  is 
the  great  court-leet  of  the  county,  as  the  county  court  is  the  court-baron:  for 
out  of  this,  for  the  ease  of  the  sheriff,  was  it  taken. 

10.  The  court-leet^  or  view  of  frankpledge^  (a)  which  is  a  court  of  record, 
held  once  in  the  year,  and  not  oftener,  (y)  within  a  particular  hundred,  lord- 
ship, or  manor,  before  the  steward  of  the  leet:  being  the  king's  court,  granted 
by  charter  to  the  lords  of  those  hundreds  or  manors.  Its  original  intent  was 
to  view  the  frankpledges,  that  is,  the  freeman  within  the  liberty;  who  (we  may 
remember),  (z)  according  to  the  institution  of  the  great  Alfred,  were  all  mutu- 
ally pledges  for  the  good  behaviour  of  each  other.  Besides  this,  the  preserv- 
ation of  the  peace,  and  the  chastisement  of  divers  minute  offences  against  the 
public  good,  are  the  objects  both  of  the  court-leet  and  the  sheriff's  tourn;  which 
have  exactly  the  same  jurisdiction,  one  being  only  a  larger  species  of  the  other; 
extending  over  more  territory,  but  not  over  more  causes.  All  freeholders 
within  the  precinct  are  obliged  to  attend  them,  and  all  persons  commorant 
therein;  which  commorancy  consists  in  usually  lying  there:  a  regulation,  which 
owes  its  original  to  the  laws  of  king  Canute,  (a)     But  persons  under  twelve  and 

Ir)  4  Mod.  879.    Balk.  406.    Lord  Raym.  1144.  («)  See  Lamtard  Ji:<rmarcAa»  and  Bams'  Justloa. 

<)B.  4,  0.8.  (u)  Stat.  87Hen.  vm,  o.  1.    1  W.  and  M.  at.  1,  a  SI. 

o)  4  Inst  S60.    SHalP.C.09.    2  HawkTP.  C.  05.  (io)  Mirr.  o.  1,  H  !<>  18. 

xS  4  Inst.  961.    9  Hawk.  P.  a  79.  (jf)  Mirror,  o.  1,  |  la 

s)  Bee  book  m,  p.  1  IS.  (a)  Part  9,  o.  19. 


murder,  or  for  any  felony  which,  when  committed  by  a  person  not  previously  convicted  of 
felony,  is  punishable  by  transportation  for  life;  and  its  Jurisdiction  is  still  further  restricted 
by  subsequent  statutes. 
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above  sixty  yean  old,  peers,  clergymen,  women,  and  the  king's  tenants  in 
ancient  demesne,  are  excused  from  attendance  there:  all  others  being  bound  to 
appear  upon  the  jury,  if  required,  and  make  their  due  presentments.  It  was 
also,  anciently,  the  custom  to  summon  all  the  king's  subjects,  as  they  respec- 
tively grew  to  years  of  discretion  and  strength,  to  *come  to  the  court*  r^n^ii 
leet,  and  there  take  the  oath  of  allegiance  to  the  king.  The  other  ■-  -> 
general  business  of  the  leet  and  toum,  was  to  present  by  jury  all  crimes  what- 
soever that  happened  within  their  jurisdiction :  and  not  only  to  present,  but  also 
to  punish,  all  trivial  misdemeanors,  as  all  trivial  debts  were  recoverable  in  the 
court  baron,  and  county  court:  justice,  in  these  minuter  matters  of  both  kinds, 
being  brought  home  to  the  doors  of  every  man  by  our  ancient  constitution. 
Thus  in  the  Gothic  constitution,  the  Jia&rma^  which  answered  to  our  court-leet, 
^de  omnibus  quidem  cognoscity  non  tamende  omnibus  judicaU^  (VS  The  objects 
of  their  jurisdiction  are  therefore  unavoidably  very  numerous:  oeing  such  as, 
in  some  degree,  either  less  or  more,  affect  the  public  weal,  or  good  governance 
of  the  district  in  which  they  arise;  from  common  nuisances  and  other  material 
offences  against  the  king's  peace  and  public  trade,  down  to  eaves-dropping, 
waifs,  and  irregularities  m  public  commons.  But  both  the  toum  and  the  leet 
have  been  for  a  long  time  in  a  declining  way;  a  circumstance,  owing  in  part  to 
the  discharge  granted  by  the  statute  of  Marlbridge,  52  Hen.  Ill,  c.  10,  to  all 
prelates,  peers,  and  clergymen,  from  their  attendance  upon  these  courts;  which 
occasioned  them  to  grow  into  disrepute.  And,  hence,  it  is  that  their  business 
hath,  for  the  most  part,  gradually  devolved  upon  the  quarter  sessions;  which 
it  is  particularly  directed  to  do  in  some  cases  by  I  Edw.  lY,  c:  2. 

11.  The  court  of  the  coroners  {c)  is  also  a  court  of  record,  to  inquire  when 
any  one  dies  in  prison,  or  comes  to  a  violent  or  sudden  death,  by  what  manner 
he  came  to  his  end.  And  this  he  is  only  entitled  to  do  mper  visum  corporis. 
Of  the  coroner  and  his  office  we  treated  at  large  in  a  former  volume,  (d)  among 
the  public  officers  and  ministers  of  the  kingdom:  and  therefore,  shall  not  here 
repeat  our  inquiries;  only  mentioning  his  court  by  way  of  regularity,  among 
the  criminal  courts  of  the  nation. 

*12.  The  court  of  the  cUrk  of  the  market  {e)  is  incident  to  every  fair  r^o^ici 
and  market  in  the  kingdom,  to  punish  misdemeanors  therein;  as  a  court  ^  '  J 
piepoudre  is,  to  determine  all  disputes  relating  to  private  or  civil  property. 
The  object  of  this  jurisdiction  {/)  is  principally  the  cognizance  of  weights 
and  measures,  to  try  whether  they  be  according  to  the  true  standard  thereof, 
or  no,  which  standard  was  anciently  committed  to  the  custody  of  the  bishop, 
who  appointed  some  clerk  under  him  to  inspect  the  abuse  of  them  more  nar- 
rowly; and  hence  this  officer,  though  now  usually  a  layman,  is  called  the  clerk 
of  the  market,  (ff)  If  they  be  not  according  to  the  standard,  then,  besides 
the  punishment  of  the  partv  by  fine,  the  weights  and  measures  themselves 
ought  to  be  burnt.  This  is  the  most  inferior  court  of  criminal  jurisdiction  in 
the  kingdom:  though  the  objects  of  its  coercion  were  esteemed  among  the  Ro- 
mans of  such  importance  to  the  public  that  they  were  committed  to  the  care 
of  some  of  their  most  dignified  magistrates,  the  curule  SBdiles. 

n.  There  are  a  few  other  criminal  courts  of  greater  dignity  than  many  of 
these,  but  of  a  more  confined  and  partial  jurisdiction;  extending  only  to  some 

S articular  places,  which  the  royal  favour,  confirmed  by  act  of  parliament,  has 
istinguished  by  the  privilege  of  having  peculiar  courts  of  their  own  for  the 
punishment  of  crimes  and  misdemeanors  arising  within  the  bounds  of  their 
cognizance.  These,  not  being  universally  dispersed,  or  of  general  use  as  the 
former,  but  confined  to  one  spot,  as  well  as  to  a  determinate  species  of  causes, 
may  be  denominated  private  or  special  courts  of  criminal  jurisdiction. 
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I  speak  not  here  of  eoclesiastioal  oourts;  which  punish  spiritnal  sins,  rather 
than  temporal  crimes,  by  penance,  contrition  and  excommnnciationy  pro  sizlute 
animcB;  or,  which  is  looked  npon  as  equivalent  to  all  the  rest,  by  a  sum  of 
r*276l  *™^°^7  ^  ^^®  officers  of  the  court  by  way  of  commutation  of  penance. 
^  -I  Of  these  we  discoursed  sufficiently  m  the  preceding  book.  {M  I  am 
now  speakine  of  such  courts  as  proceed  according  to  the  course  of  tne  com- 
mon law;  which  is  a  stranger  to  such  unaccountable  barterings  of  public 
justice. 

1.  Andy  first,  the  court  of  the  lord  $^eward^  trecuureryOr  eompiroUer  of  the 
king's  household^  (i)  was  instituted  by  statute  8  Hen.  VII,  c.  14,  to  inquire  of 
felony  by  any  of  tne  king's  sworn  servants,  in  the  cheque  roll  of  the  house- 
hold, under  the  degree  of  a  lord,  in  confederating,  compassing,  conspiring,  and 
imagining  the  death  or  destruction  of  the  king,  or  any  lord  or  other  of  his 
majestv's  privy  council,  or  the  lord  steward,  treasurer,  or  comptroller  of  the 
kins's  house.  The  inquiry,  and  trial  thereupon,  must  be  by  a  jury  according 
to  the  course  of  the  common  law,  consisting  of  twelve  sad  men  (that  is,  sober 


and  discreet  persons)  of  the  king's  household.  (11) 

"     _'s  nouaeholdy  or  fin 
of  the  treasurer,  comptroller,  and  steward  of  the  marshcUaea^  \k)  was  erected 


2.  The  court  of  the  lord  steward  of  the  king's  houaeholdy  or  (in  his  absence) 


by  statute  33  Hen.  Yul,  c.  12,  with  jurisdiction  to  inquire  of,  hear,  and  deter- 
mine, all  treasons,  misprisions  of  treason,  murders,  manslaughters,  bloodshed, 
and  other  malicious  strikings;  whereby  blood  shall  be  shed  in,  or  within  the 
limits  (that  is,  within  two  hundred  feet  from  the  gate)  of  any  of  the  palaces 
and  houses  of  the  king,  or  any  other  house  where  the  royal  person  shall  abide. 
The  proceedings  are  also  by  jury,  both  a  grand  and  a  petit  one,  as  at  common  law, 
taken  out  of  the  officers  and  sworn  servants  of  the  king's  household.  The 
form  and  solemnity  of  the  process,  particularly  with  rerard  to  the  execution 
of  the  sentence  for  cutting  off  the  hand,  which  is  part  of  the  punishment  for 
shedding  blood  in  the  king's  court,  are  very  minutely  set  forth  in  the  said 
statute  38  Hen.  YIH,  and  the  several  officers  of  the  servants  of  the  household 
r^AHtfi  in  and  about  such  execution  are  ^described;  from  the  seneant  of  the 
I-  -I  wood-yard,  who  furnishes  the  chopping-block,  to  the  serjeant-farrier, 
who  brings  hot,  irons  to  sear  the  stump.  (12) 

•  3.  As  in  the  preceding  book  (Q  we  mentioned  the  courts  of  the  two  univer- 
sities, or  their  chancellor's  courts,  for  the  redress  of  civil  injuries;  it  will  not 
be  improper  now  to  add  a  short  word  concerning  the  jurisdiction  of  their 
criminal  courts,  which  is  equally  large  and  extensive.  The  chancellor's  court 
of  Oxford  (with  which  university  the  author  hath  been  chiefly  conversant, 
though  probably  that  of  Cambridge  hath  also  a  similar  jurisdiction)  hath  auth- 
ority to  detemune  all  causes  of  property,  wherein  a  privileged  person  is  one  of 
the  parties,  except  only  causes  oi  freehold;  and  also  all  criminal  offences  or 
misdemeanors  under  the  degree  of  treason,  felony,  or  mayhem.  The  prohibi- 
tion of  meddling  with  freehold  still  continues:  but  the  trial  of  treason,  felony, 
and  mayhem,  by  a  particular  charter,  is  committed  to  the  university-jnrisdio- 
tion  in  another  court,  namely,  the  court  of  the  lord  high  steward  of  the  un- 
iversity. 

For  by  the  charter  of  7th  June,  2  Hen.  lY,  (confirmed,  among  the  rest,  by 
the  statute  13  Eliz.  a  29),  cognisance  is  granted  to  the  university  of  Oxford 
of  all  indictments  of  treasons,  insurrections,  felony  and  mayhem,  which  shall 
be  found  in  any  of  the  king's  courts  against  a  scholar  or  privileged  person; 
and  they  are  to  be  tried  before  the  high  steward  of  the  university,  or  his  dep- 
uty, who  is  to  be  nominated  by  the  chancellor  of  the  university  for  the  time 
being.    But  when  his  office  is  called  forth  into  action,  such  high  steward  must 

(J^)  8m  book  m,  pu  61.        (0  4lMt.l8a.        (DilMtlSa.    SHaLP.ar.        (I)  See  book  m.  iMC«  81. 

ill)  The  statute  8  Hea  YII,  c.  14,  was  repealed  by  the  8  Geo.  IV,  c.  81. 
(12)That  part  of  sUtute  88  Hen.  VlII,  c  12,  relating  to  this  subject,  was  repealed  Iff  • 
Geo.  lY,  0.  81,  and  this  court  is  therefore  become  obsolete. 
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be  approYed  by  the  lord  high  chanoellor  of  England;  and  a  special  commission 
under  the  great  seal  is  given  to  him,  and  others^  to  try  the  indictment  then 
depending,  according  to  the  law  of  the  land  and  the  privileges  of  the  said  nni- 
versity.  When,  therefore,  an  indictment  is  found  *at  the  assizes  or  r^Q^fil 
elsewhere,  against  any  scholar  of  the  university,  or  other  privileged  ^  ^ 
person,  the  vice-chancellor  may  claim  the  cognizance  of  it;  and  when  claimed 
(in  due  time  and  manner)  it  ought  to  be  allowed  him  by  the  judges  of  assize; 
and  then  it  comes  to  be  tried  in  the  high  steward's  court.  But  the  indictment 
must  first  be  found  by  a  grand  jury,  and  then  the  coenizance  claimed:  for  I 
take  it  that  the  high  steward  cannot  proceed  originally  cut  inquirendum;  but 
only,  after  inquest  in  the  common-law  courts  ad  audiendumet  determinandum. 
Much  in  the  same  manner,  as  when  a  peer  is  to  be  tried  in  the  court  of  the  lord 
high  steward  of  Qreat  Britain,  the  indictment  must  first  be  found  at  the  assizes, 
or  in  the  court  of  king's  bench,  and  then  (in  consequence  of  a  writ  of  certUh 
rart)  transmitted  to  be  finally  heard  and  determined  before  his  grace  the  lord 
high  steward  and  the  peers. 

When  the  cognizance  is  so  allowed,  if  the  offence  be  inter  minora  crimina 
or  a  misdemeanor  only,  it  is  tried  in  the  chancellor's  court  by  the  ordinary 
judge.  But  if  it  be  for  treason,  felony,  or  mayhem,  it  is  then,  and  then  only, 
to  be  determined  before  the  high  steward,  under  the  king's  special  commission 
to  try  the  same.  The  process  of  the  trial  is  this.  The  high  steward  issues 
one  precept  to  the  sheriff  of  the  county,  who  thereupon  returns  a  panel  of 
eighteen  freeholders;  and  another  precept  to  the  bedels  of  the  university,  who 
thereupon  return  a  panel  of  eighteen  matriculated  laymen,  "laicos  priviUgio 
universitatis  gaudentea  ;"  and  by  a  jury  formed  de  meaietcUe,  half  of  freehold- 
ers and  half  of  matriculated  persons,  is  the  indictment  to  be  tried;  and  that  in 
the  guildhall  of  the  city  of  Oxford.  And  if  execution  be  necessary  to  be 
awarded,  in  consequence  of  finding  the  partv  guilty,  the  sheriff  of  the  county 
must  execute  the  university-process;  to  which  he  is  annually  bound  by  an 
oath. 

*I  have  been  the  more  minute  in  describing  these  proceedings,  as  r«oiyA-i 
there  has  happily  been  no  occasion  to  reduce  them  into  practice  for  *•  -I 
more  than  a  century  past;  nor  will  it  perhaps  be  thought  advisable  to  revive 
them:  though  it  is  not  a  right  that  merely  rests  in  9cripti$  or  theory,  but  has 
formerly  often  been  carried  into  execution.  There  are  many  instances,  one 
in  the  reign  of  Queen  Elizabeth,  two  in  that  of  James  the  First,  and  two  in 
that  of  Charles  the  First,  where  indictments  for  murder  have  been  challenged 
by  the  vice-chancellor  at  the  assizes,  and  afterwards  tried  before  the  high  stew- 
ard by  jury.  The  commissions  under  the  great  seal,  the  sheriff's  and  bedel's 
panels,  ana  all  the  other  proceedings  on  the  trial  of  the  several  indiotmenti^ 
are  still  extant  in  the  archives  of  that  university. 


CHAPTER  XX. 

OF  SUMMARY  CONVICTIONS. 

^  Wb  are  next,  according  to  the  plan  I  have  laid  down,  to  take  into  considera- 
tion the  proceedings  in  the  courts  of  criminal  jurisdiction,  in  order  to  the 
punishment  of  offences.  These  are  plain,  easy,  and  regular;  the  law  not  ad- 
mitting any  fictions,  as  in  civil  causes,  to  take  place  where  the  life,  the  liberty, 
and  the  safety  of  the  subject  are  more  immediately  brought  into  jeopardy. 
And  these  proceedings  are  divisible  into  two  kinds,  summary  and  reguktr:  of 
the  former  of  which  i  briefly  speak,  before  we  enter  upon  the  latter,  which 
will  require  a  more  thorough  and  particular  examination. 
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By  a  summary  proceeding  (1)  I  mean  principally  sach  as  is  directed  by 
several  acts  of  parliament  (for  the  common  law  is  a  stranger  to  it,  unless  in 
the  case  of  contempts)  for  the  conviction  of  offenders,  and  the  inflicting  of 
certain  penalties  created  by  those  acts  of  parliament.  In  these  there  is  no  in- 
tervention of  a  jury,  bat  the  party  accused  is  acquitted  or  condemned  by  the 
suffrage  of  such  person  only,  as  the  statute  has  appointed  for  his  judge.  An 
institution  designed  professedly  for  the  greater  ease  of  the  subject,  by  doins 
him  speedy  justice,  and  by  not  harrassing  the  freeholders  with  frequent  and 
r*28i1  troublesome  attendances  to  tij  every  minute  ^offence.  But  it  has  of 
I-  -I  late  been  so  far  extended,  as,  if  a  check  be  not  timely  given,  to  threaten 
the  disuse  of  our  admirable  and  truly  English  trial  by  jury,  unless  only  in 
capital  cases.     For, 

1.  Of  this  summary  nature  are  all  trials  of  offences  and  frauds  contrary  to 
the  laws  of  the  exciaey  and  other  branches  of  the  reventte:  which  are  to  be 
inquired  into  and  determined  by  the  commissioners  of  the  respective  depart- 
ments, or  by  justices  of  the  peace  in  the  country;  officers,  who  are  all  of  them 
appointed  and  removable  at  the  discretion  of  the  crown.  And  though  such 
convictions  are  absolutely  necessary  for  the  due  collection  of  the  public  money, 
and  are  a  species  of  mercy  to  the  delinquents,  who  would  be  ruined  by  the 
expense  and  delay  of  frequent  prosecutions  bv  action  or  indictment;  and 
though  such  has  usually  been  the  conduct  of  the  commissioners,  as  seldom, 
if  ever,  to  afford  just  grounds  to  complain  of  oppression,  yet  when  we  again 
(a)  consider  the  various  and  almost  innumerable  branches  of  this  revenue; 
which  may  be  in  their  turns  the  subjects  of  fraud,  or,  at  least,  complaints  of 
fraud,  and,  of  course,  the  objects  of  this  summary  and  arbitrary  jurisdiction; 
we  shall  find  that  the  power  of  these  officers  of  the  crown  over  the  property 
of  the  people  is  increased  to  a  very  formidable  height. 

IL  Another  branch  of  summary  proceedings  is  that  before  Justices  of  the 
peacey  in  order  to  inflict  divers  petty  pecuniary  mulcts,  and  corporal  penalties 
denounced  by  act  of  parliament  for  many  disorderly  offences;  such  as  common 
swearing,  drunkenness,  vagrancy,  idleness,  and  a  vast  variety  of  others,  for 
which  I  must  refer  the  student  to  the  justice-books  formerly  cited,  {b)  and 

(a)  8m  book  I,  pago  819,  Sto,  (ft)  Lambard  and  Burn. 

(1)  There  were  two  reasons  for  holding  inferior  courts  to  great  strictness  in  exercising  au- 
thority to  convict  of  petty  offenses  In  a  summary  way:  1.  That  Jury  trial,  which  is  sup 
posed  to  be  favorable  to  accused  parties  was  not  allowed,  and  2.  No  appeal  was  given,  and 
therefore  tbe  conviction  was  floal.  It  was  perfectly  reasoDable,  therefore,  as  Pratt,  J.,  says 
in  R.  V.  Marriott,  Stra.,  67,  to  keep  the  magistrate  up  strictly  to  the  law.  "  No  compari- 
son,'* says  Lord  Kenyon,  **  can  be  made  between  summary  proceeding  on  a  conviction  be- 
fore magistrates,  and  actions  in  the  courts  of  common  law.  *  *  It  is  necessary  for  courts 
of  Justice  to  hold  a  strict  hand  over  summary  proceedings  before  magistrates,  and  I  never 
will  agree  to  relax  any  of  the  rules  by  which  they  have  been  bound.  Their  jurisdiction  is 
of  a  limited  nature,  and  they  must  show  that  the  party  was  brought  within  it."  Rex  v. 
Stone,  1  East,  089,  649,  650.  See  also  Rex  v.  Corden,  Burr.,  2279.  In  People  v.  Phillips, 
1  Park.  Cr.  R.,  95,  it  is  said  that  a  record  must  be  made  up  in  every  case  as  a  prerequisite 
to  the  execution  of  the  conviction;  the  reasons  of  which  are:  1.  For  protection  of  the 
accused,  that  he  may  not  again  be  convicted  of  the  same  offense;  2.  for  protection  of  the 
magistrate:  a  proper  record  being  conclusive  evidence  in  his  favor  in  cases  withhi  his 
Jurisdiction;  8.  in  the  absence  of  appeal  the  only  mode  by  which  the  accused  can  obtain  a 
review  of  the  sentence  is  bv  habeas  corpus  or  cerliorari,  founded  on  the  record.  To  the 
same  purport  is  Bennac  v.  People,  4  Barb.,  164  And  tlie  record  must  recite  the  facts;  not 
legal  conclusions  merelv,  or  it  will  be  void.  Therefore,  a  complaint  and  conviction  of 
dSendant  for  that,  on  the  Lord's  day,  commonly  called  Sunday,  "  he  performed  certain 
worldly  employment  or  business,  the  same  not  being  a  work  of  necessity  or  charity,  by 
driving  certain  horses  to  which  was  attached  a  carriajge  in  which  certain  persons,  not  trav- 
elers, but  residents  of  the  aforesaid  county,  were  carried  over  the  streets  oi  the  city  of  Pitts- 
burgh," were  held  bad,  because  they  did  not  show  the  purpose  for  which  the  carriage  was 
driven.  "  No  citizen,"  says  Lowrie,  Ch.  J.,  "  could  have  any  sort  of  protection  against  the 
ignorance  or  wickedness  of  inferior  magistrates,  if  these  were  authorized  to  oonvi^  ciftiaens 
of  offenses,  and  yet  allowed  so  to  recora  their  proceedings  that  the  very  act  done  cannot  be 
ascertained,  and  thus  thehr  Judgment  cannot  be  tested  by  their  Judicial  superiors."    Oom« 
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which  used  to  be  formerly  punished  by  the  verdict  of  a  jury  in  the  coort-Ieetr 
This  change  in  the  admiaistration  of  jastice  hath,  however^  had  some  mie^ 
chieyous  effects;  as,  1.  The  almost  entire  disuse  and  contempt  of  the  court- 
leet,  and  sheriffs  touniy  the  king's  ancient  courts  of  common  law,  formerly 
much  revered  and  respected.  *2.  The  burthensome  increase  of  the  r  410001 
business  of  a  justice  01  the  peace,  which  discourages  so  many  gentle-  ■-  -I 
men  of  rank  and  character  from  acting  in  the  commission;  from  an  apprehen- 
sion that  the  duty  of  their  office  would  take  up  too  much  of  that  time,  which 
they  are  unwilling  to  spare  from  the  necessar^r  concerns  of  their  families,  the 
improvement  of  their  understandings,  and  their  engagements  in  other  services 
of  the  public.  Though  if  aU  gentlemen  of  fortune  had  it  both  in  their  power 
and  inclinations  to  act  in  this  capacity,  the  business  of  a  justice  of  the  peace 
would  be  more  divided,  and  fall  the  less  heavy  upon  individuals:  which  would 
remove  what,  in  the  present  scarcity  of  magistrates,  is  really  an  objection  so 
formidable  that  the  country  is  greatly  obliged  to  any  gentleman  of  ngure  who 
will  undertake  to  perform  that  duty,  which,  in  consequence  of  his  rank  in  life, 
he  owes  more  peculiarly  to  his  country.  However,  this  backwardness  to  act 
as  magistrates,  arising  greatly  from  this  increase  of  summary  jurisdiction,  is 
productive  of,  3.  A  third  mischief:  which  is,  that  this  trust,  when  slighted  by 
gentlemen,  falls,  of  course,  into  the  hands  of  those  who  are  not  so;  but  the 
mere  tools  of  office.  And  then  the  extensive  power  of  a  justice  of  the  peace, 
which,  even  in  the  hands  of  men  of  honour,  is  highly  formidable,  will  be  pros- 
tituted to  mean  and  scandalous  purposes,  to  the  low  ends  of  selfish  ambition, 
avarice,  or  personal  resentment.  And  from  these  ill  consequences  we  may  col- 
lect the  prudent  foresight  of  our  ancient  lawgivers,  who  suffered  neither  the 
property  nor  the  punishment  of  the  subject  to  be  determined  by  the  opinion 
of  any  one  or  two  men;  and  we  may  also  observe  the  necessity  of  not  deviat 
ing  any  farther  from  our  ancient  constitution,  by  ordaining  new  penalties  to 
be  inflicted  upon  summary  convictions.  (2) 

The  process  of  these  summary  convictions,  it  must  be  owned,  is  extremely 
speedy.  Though  the  courts  of  common  law  have  thrown  in  one  check  upon 
tnem,  by  making  it  necessary  to  summon  the  partv  accused  before  he  is 
^condemned.  This  is  now  hela  to  be  an  indispensable  requisite:  (c)  r  ^ogal 
though  the  justices  long  struggled  the  point;  forgetting  that  rule  of  '•  ^ 
natural  reason  expressed  by  Seneca. 

(e)Salk.l81.   t  Lord  Bajm.  14 

monwealth  v.  Nesbit,  84  Penn.  St,  898,  408.    Bee  Commonwealth  v.  Burkhart,  28  Penn. 

St,  621. 

It  is  probable  that  in  cases  in  which  jury  trial  is  allowed,  and  especially  if  an  appeal  is 
given,  a  less  strict  rule  will  be  applied,  bee  1  Biah.  Cr.  Pro.,  g§  722-725.  Even  in  those 
cases,  however,  it  Lb  necessary  tliat  it  appear  on  the  face  of  the  proceedings  that  the  magis- 
trate had  Jurisdiction  of  the  case  under  the  statute;  this  beinjD;  a  general  rule,  applicable  to 
all  inferior  tribunals.  See  People  v.  Eoeber,  7  Hill,  89;  State  v.  LaBore,  26  Yt,  766; 
Clark  V.  Holmes,  1  Doug.  (Mich.),  390;  Cooper  ▼.  Sunderland,  8  Iowa,  114;  Tift  v.  Griffin, 
6  Ga.,  186;  Jennings  v.  Stafford.  1  Ired..  404;  State  v.  Metzfer,  26  Mo.,  66;  Perrine  v» 
Farr,  22  N.  J.,  866;  Sullivan  v.  Blackwell,  28  Miss.,  787.  And  even  if  the  record  appar- 
ently show  jurisdiction,  it  is  competent  to  diBprove  it  by  other  evidence.  Fawoett  v.  Fou- 
lis,  1  Man.  &  Ry.,  102;  Sheldon  v.  Wright,  6  N.  Y.,  497;  Sears  v.  Terry,  26  Conn.,  278; 
Cooper  V.  Sunderland,  8  Iowa,  114;  Brown  v.  Foster,  6  R  L,  664;  Clark  v.  Holmes,  1 
Doug.  (Mich.),  890.  Though  if  the  Jurisdiction  depend  upon  matter  of  fact  to  be  found  by 
the  magistrate,  his  finding  is  conclusive.  Brittain  v.  Einnaird,  1  B.  &  B.,  482.  See  Mather 
V.  Hoda,  S  Johns.,  44;  A&ckaboy  v.  Commonwealth,  2  Yirg.  Cases,  270;  39 parts  Kellogg, 
6  Yt.,  609;  Facey  v.  Fuller,  13  Mich.,  627;  Ricketts  v.  Spraker,  77  Ind.,  87f;  Freeman  on 
Judgments,  g  628,  and  cases  cited. 

(2)  In  Bennett  v.  Ward,  8  Caines,  209,  where  a  statute  was  under  consideration  whieh 
seemed  in  one  part  to  provide  for  a  summary  proceeding,  and  in  another  for  a  prooeediog 
ik  the  orduiary  way.  Chief  Justice  Kent  remarked  that,  "where  a  statute  adnuts  of  two 
oonstructions,  it  is  advisable  to  give  it  that  which  is  consooanl  to  the  ordinaiy  mods  el 
proceeding.**    This  is  a  very  proper  and  Just  rule. 
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^  Qui  statuU  aliquid^  parte  inaudUa  aUerOf 
JjEqimm  licet  atatuerit^  haud  aeqyus  fuU^ 
A  rale,  to  which  all  municipal  laws,  that  are  founded  on  the  principles  of 

iOBtice,  have  strictly  conformed:  the  Roman  law  requiring  a  citation  at  the 
east;  and  our  common  law  never  suffering  any  fact  (either  civil  or  criminal) 
to  be  tried,  till  it  has  previously  compelled  an  appearance  by  the  party  con- 
cerned. After  this  summons,  the  magistrate,  in  summary  proceedings,  may 
go  on  to  examine  one  or  more  witnesses,  as  the  statute  may  require,  upon  oath; 
and  then  make  his  conviction  of  the  offender,  in  writing:  upon  which  he 
usually  issues  his  warrant,  either  to  apprehend  the  offender,  in  case  corporal 
punishment  is  to  be  inflicted  on  him:  or  else  to  levy  the  penalty  incurred,  by 
distress  and  sale  of  his  goods.  This  is,  in  general,  the  method  of  summary 
proceedings  before  a  justice  or  justices  of  the  peace;  but  for  particulars  we 
must  have  recourse  to  the  several  statutes,  whicn  create  the  offence,  or  inflict 
the  punishment:  and  which  usually  chalk  out  the  method  by  which  offenders 
are  to  be  convicted.  Otherwise  they  fall  of  course  under  the  general  rule, 
and  can  only  be  convicted  by  indictment  or  information  at  the  common  law. 

UL  To  this  head,  of  summary  proceedings,  may  also  be  properly  referred 
the  method,  immemorially  used  by  the  superior  courts  of  justice,  of  punishing 
contempts  by  attachment^  and  the  subsequent  proceedings  thereon.  (3) 

The  contempts,  that  are  thus  punished,  are  either  direct,  which  opemy  insult 
or  resist  the  powers  of  the  courts,  or  the  person  of  the  judges  who  preside  there; 

(8)  The  power  to  punish  for  contempt  seems  to  have  originated  in  the  fact  that  the  king, 
in  contemplation  of  law,  is  supposed  to  be  always  present  in  his  courts.  Only  courts  of 
record,  however,  are,  properly  speaking,  the  king's  courts,  and  therefore  it  has  been  said 
that  they  alone,  at  common  law,  have  authority  to  fine  and  imprison  for  contempt  Queen 
V.  Lefroy,  L.  R  8  Q.  B.,  184;  In  re  Kerrigan,  88  N.  J.,  844;  Rhinehart  v.  Lance,  48  N.  J., 
811;  8.  C,  89  Am.  Rep.,  502;  Noyes  v.  fiyzbee,  45  Conn.,  882.  The  power  is  therefore 
denied  to  Justices  of  the  peace.  See  above  cases.  Also,  Albright  v.  Lapp,  26  Penn.  St,  99. 
But  in  some  states  it  is  held  that  Uiese  magistrates  have  it  In  re  Cooper,  82  Yt,  258;  and 
in  some  it  is  held  that  the  power  is  a  necessary  incident  in  establishinga  tribunal  as  a  court. 
Brown  v.  People,  19  111.,  618;  Middlebrook  v.  State,  48  Conn.,  257;  U.  S.  v.  New  Bedford 
Bridge  Co.,  1  Wood.  & M.,  401;  Respublica  v.  Oswald,  1  Dall.,  819;  S.  C.  1  Am.  Dec.,  246; 
State  V.  Morrill,  16  Ark.,  884;  Sx  parte  Adams,  25  Miss.,  883;  Ex  parte  Robinson,  19  Wall, 
506;  Hughes  v.  People,  5  Col.,  486;  see  Robb  v.  McDonald,  29  Iowa,  830;  S.  C,  4  Am. 
Rep.,  211 ;  though  perhaps  the  power  of  Justices  of  the  peace  is  to  be  restricted  to  contempts 
which  are  direct,  as  distinguished  from  those  which  are  consequential  or  constructive. 
State  V.  Applegate,  8  McCord,  110;  Lining  v.  Bentham,  2  Bay,  1;  State  v.  Johnson,  2 
Bay,  885;  Queen  v.  Lefroy,  L.  R.  8  Q.  B.,  184  It  has  been  held  that  the  power  of  legis- 
lative bodies  to  punish  for  contempts  of  their  authority  is  inherent  Anderson  v.  Dunn,  6 
Wheat,  204;  Bumham  v.  Morrissey,  14  Gray,  226;  In  re  Falvey,  7  Wis.,  680.  For  the 
limits  to  this  authoritv,  see  Kilbourn  v.  Thompson,  108  U.  S.,  168. 

At  common  law,  aajudications  of  contempt  by  courts  of  competent  jurisdiction  are  not 
subject  to  review  by  any  higher  tribunal.  Yates  v.  Lansing,  9  Johns.,  895;  Williamson's 
Case,  26  Penn.  St,  9;  Watson  v.  Williams,  86  Miss.,  881;  Mb  parte  Smith,  58  Cal.,  204; 
Tvler  V.  Hammersley,  44  Conn.,  898;  Hayes  v.  Fischer,  102  U.  S.,  121.  But  the  question 
of  Jurisdiction  is  always  open.  Queen  v.  Lefroy,  L.  R  8  Q.  B.,  184.  And  in  some  states 
power  to  review  proceedings  in  contempt  is  given  by  statute.  See  Whitlaw  v.  State,  86 
ind.,  196;  Dunham  v.  State,  6  Iowa,  245;  People  v.  Simonson,  9  Mich.,  492.  Whether  a 
general  power  to  pardon  will  embrace  cases  of  convictions  for  contenipt,  see  Be  MuUer,  7 
filatch.,  28;  3  Op.  Atty.  Oen.,  622;  4  Ibid,,  817;  State  v.  Sauvinet,  24  La.  An.,  119. 

Tlie  most  common  classification  of  contempts  is  into  direct  and  constructive.  The  con- 
tempt is  direct  when  committed  in  the  presence  of,  or  so  near  to,  the  court  as  to  interrupt 
its  proceedings.  Constructive  contempts  are  not  committed  in  the  presence  of  the  court, 
Imt  tend,  by  their  operation,  to  interrupt,  obstruct,  or  prevent  the  due  administration  of 
Justioe.  Whittem  v.  The  State,  86  Ind.,  196;  Stuart  v.  The  People,  84  Dl..  895;  State  v. 
Orleans  CivU  Judges,  82  La.  An.,  1256.  Direct  contempts  are  usually  punii^ed  upon  the 
view  and  personal  knowledge  of  the  Judge  without  taking  evidence,  or  making  a  rule  to 
show  cause.  If  the  offender  leave  the  court-room  before  he  can  be  punished,  the  Judge 
may,  without  first  issuing  process  for  his  arrest,  sentence  him.  Middlebrook  v.  The  State, 
48  Conn..  257;  State  v.  Orleans  Civil  Judges.  32  La.  An.,  1256. 

In  constructive  contempts  the  court  wiU,  upon  affidavit  specifically  making  the  charge, 
iBake  a  rule  to  show  cause,  or^lssue  an  attachment,  and  the  party  accused  will  have  a  ri^l 
to  be  heard  in  hia  defense  by  himself  or  counsel.    If  he  denies  that  he  committed  the  acte 
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or  else  are  eona$guenilal  which  (without  such  gross  insolence  or  direct  opposi* 
tion)  ^plainly  tend  to  create  an  nniyersal  disregard  of  their  authority,  p  •0Q41 
The  principal  instances,  of  either  sort,  that  have  been  usually  (J)  pun-  ^  -■ 
ishable  by  attachment,  are  chiefly  of  the  following  kinds.  1.  Those  committed 
by  inferior  judges  and  magistrates;  by  acting  unjustly,  oppressively  or  irregu- 
larly, in  admicistering  those  portions  of  justice  which  are  intrusted  to  their 
distribution:  or  by  msobeying  the  kind's  writs  issuing  out  of  the  superior 
courts,  by  proceeding  in  a  cause  after  it  is  put  a  stop  to  or  removed  by  writ  of 
prohibition,  certiorari,  error,  stq^erMdecu^  and  the  like.  For,  as  the  king^s 
superior  courts,  and  especially  the  court  of  king's  bench,  have  a  general  super- 
intendence over  all  inferior  jurisdictions,  any  corrupt  or  iniquitous  practices  of 
subordinate  judges  are  contempts  of  that  superintending  authority,  whose  duty 
it  is  to  keep  them  within  the  bounds  of  justice.  2.  Those  committed  by  sher- 
iffs, bailiffs,  ^olers,  and  other  officers  of  the  court,  by  abusing  the  process  of  the 
law,  or  deceiving  the  parties,  by  any  acts  of  oppression,  extortion,  collusive 
behaviour,  or  culpable  neglect  ot  duty.  8.  Those  committed  by  attorneys  and 
solicitors,  who  are  also  officers  of  the  respective  courts:  by  gross  instances  of 
fraud  and  corruption,  injustice  to  their  clients,  or  other  dishonest  practice. 
For  the  malpractice  of  the  officers  reflects  some  dishonour  on  their  employers: 
and,  if  frequent  or  unpunished,  creates  among  the  people  a  disgust  aeamst  the 
courts  themselves.     4.  Those  committed  by  jurymen,  in  collateral  matters 

(d)tHawk.P.ai4S.^to. 

complaiiied  of,  or  insists  that  they  do  not  constitute  a  contempt,  the  court  will  hear  the 
evidence,  and  upon  that  detennine.  Whittem  v.  The  State,  86  Ind.,  196;  JBv parte  Ireland, 
88  Tex.,  844. 

The  following  may  be  given  ss  illustrations  of  direct  contempts:  Striking  an  attorney 
while  he  is  addressing  the  court  Middlebrook  v.  State,  48  Conn.,  857.  Galling  another  a 
liar  in  the  presence  of  the  court  XJ.  S.  v.  Emerson,  4  Cranch,  G.  C,  188.  Addressixie  in- 
sulting language  to  the  Judge  while  he  is  proceeding  to  take  his  seat  on  the  bench.  Com- 
monwealth  v.  Dandridge,  8  va.  Gas.,  408.  Ghazging  the  Judge  with  prejudice  in  a  paper 
filed.    Harrison  v.  State,  85  Ark.,  46a 

It  is  a  constructive  contempt  of  court  to  publish  an  article  concerning  pending  proceed- 
ings calculated  and  intended  to  influence  the  result,  or  to  bring  the  court  in  its  deaUngs 
with  it  into  public  discredit  or  disgrace.  Bronson's  Case,  12  Johns.,  460;  Respublica  v. 
Oswald,  1  DaIL,819;  &  G.,  1  Am.  Dec.,  846;  State  v.  Matthews,  87  N.  H.,  460;  Inr$ 
Sturoc,  48  N.  H.,  428;  People  v.  Wilson,  64  IlL,  195.  Compare  State  v.  Anderson,  40  Iowa, 
207;  Storey  v.  People,  79  IlL,  45. 

It  is  a  construcave  contempt  of  court  to  serve  with  summons  a  witness  who  has  come 
from  another  state  to  testify,  but  who  has  not  since  had  time  to  return.  Be  Healoy,  58  Yt, 
694;  &  C  88  Am.  Rep.,  718. 

Where  no  private  interests  are  involved,  a  party  guilty  of  contempt  will  sometimes  be  dis- 
charged without  punishment  on  his  sworn  disavowal  that  he  intended*  to  commit  a  con- 
tempt; but  this  is  not  of  course.  See  People  v.  Freer,  1  Gaines,  485;  People  v.  Wilson,  64 
Dl.,  195;  Watson  v.  Skvings  Bank,  5  S.  G.,  159;  Hughes  v.  People,  5  Col.,  486. 

Attachments  as  for  contempt  may  issue  to  compel  the  performance  of  duty  by  municipal 
bodies,  but  in  such  case  the  proceedings  must  be  against  the  individual  members.  Bass  v. 
Shakopee,  27  Minn.,  250.  They  may  also  issue  against  inferior  courts  or  judges  for  refus- 
ing, without  cause,  to  sign  a  bill  of  ezceptiona  People  v.  Judges  of  Westchester,  2  Johns. 
Gas.,  118;  for  refusing  to  obey  a  writ  ofmandamue:  People  v.  Pearson,  4  Dl.,  270;  or  any 
other  lawful  mandate  of  the  superior  court    Qorham  v.  Luckett,  6  B.  Monr.,  688. 

Also  against  attorneys  for  refusing  to  pay  over  to  clients  moneys  received  In  the  profes- 
sional character.  Bb  parU  Staats,  4  Cow.,  76;  iEs  parU  Biggs,  64  N.  G.,  202;  Smith  v. 
McLendon,  59  Ga.,  528;  or  for  addressing  insulting  language  to  the  Judge,  orally  or  in 
papers  filed.  Hill  v.  Crandall,  52  TH,,  70;  In  re  Cooper,  ^Yt,  258;  In  reWoollej,  11 
Bush,  95;  Harrison  v.  State,  85  Ark.,  468;  for  entering  appearance  in  a  case  and  confess- 
ing Judgment  without  authority.    Denton  v.  Noyes,  6  Johns.,  296,  and  the  like. 

Also  agdost  sherifCs  for  neglecting  to  pay  over  moneys  collected:  Bagley  v.  Teates,  8 
McLean,  465;  Matter  of  Stephens,  1  Ga.,  584;  for  negligently  suffering  an  escape,  Craig  v. 
Maltbie,  1  Qa.,  544;  for  levying  on  property  in  the  custody  of  the  law:  Matter  of  Hopper, 
6  Paige,  489.    See  People  v.  Pierson,  4  HI.,  270. 

Also  against  a  clerk  for  refusing  to  comply  with  a  mandammei  People  v.  Salomon,  64  Dl., 
89;  or  to  furnish  copies  of  papers  wanted  for  a  trial    Delaney  v.  B^^ulators,  1  Tates,  408. 

Also  against  a  witness  for  refusing  to  answer  any  proper  question.  XT.  &,  v.  Canton,  1 
Ckanoh  0.  a,  150;  Bumham  v.  Morrissey,  14  Gray,  226;  Hksh  v.  State,  8  Baz..  89;  Hd- 
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relating  to  the  discharge  of  their  office;  snoh  as  making  default,  when  sum- 
moned; refusing  to  be  sworn,  or  to  ^ive  any  verdict;  eating  or  drinkine  with- 
out the  leave  of  the  court,  and  especiall]^  at  the  cost  of  either  party;  and  other 
misbehaviours  or  irregularities  of  a  similar  kind:  but  not  in  the  mere  exercise 
of  their  judicial  capacities,  as  by  giving  a  false  or  erroneous  verdict.  5.  Those 
committed  by  witnesses:  by  makmg  default  when  summoned,  refusing  to  be 
sworn  or  examined,  or  prevaricating  in  their  evidence  when  sworn.  6.  Those 
committed  by  parties  to  any  suit,  or  proceeding  before  the  court:  as  by  disobe- 


into  a  rule  for  submitting  to  such  determination,  (e)  Indeed  the  attachment 
for  most  of  this  species  of  contempts,  and  especially  for  non-payment  of  costs 
and  non-performance  of  awards,  is  to  be  looked  upon  ratner  as  a  civil 
execution  for  the  benefit  of  the  injured  party,  though  carried  on  in  the  shape 
of  a  criminal  process  for  a  contempt  of  the  authority  of  the  court.  And, 
therefore,  it  hath  been  held  that  such  contempts,  and  the  process  thereon,  be- 
ing properly  the  civil  remedy  of  individuals  for  a  private  injury,  are  not  re- 
leased or  affected  by  a  general  act  of  pardon.  And  upon  a  similar  prin- 
ciple, obedience  to  any  rule  of  court  may  also,  by  statute  10  Oeo.  Ill,  c.  50,  be 
enforced  ajQ;ainst  any  person  having  privilege  of  parliament  by  the  process  of 
distress  infinite.  7.  1  hose  committed  by  any  other  persons  under  the  degree 
of  a  peer:  and  even  by  peers  themselves,  when  enormous  and  accompanied 
with  violence,  such  as  forcible  reseotta  and  the  like;  (/)  or  when  they  import 
a  disobedience  to  the  king's  great  prerogative  writs  of  prohibition,  habeas  cor- 
puSj  (iff)  and  the  rest.  Some  of  these  contempts  mav  arise  in  the  face  of  the 
court;  as  by  rude  and  contumelious  behaviour;  by  obstinacy,  perverseness,  or 
prevarication:  by  breach  of  the  peace,  or  any  wilful  disturbance  whatever: 
others  in  the  absence  of  the  party;  as  by  disobeying  or  treating  with  disres- 
pect the  king's  writ,  or  the  rules  or  process  of  the  court;  by  perverting  such 
writ  or  process  to  the  purposes  of  private  malice,  extortion,  or  injustice;  by 
speaking  or  writing  contemptuously  of  the  court  or  judges,  acting  in  their  judu 

(6)  See  book  m,  page  17.  (/)  Stjl,  877.    S  Hawk.  P.  a  IBS.    Cra.  Jm.  418.    Balk.  fSM. 

(g)  1  Burr.  089.    Lord>  Jour.  7  Feb.  6  June  1757. 

man  v.  Austin,  84  Tex.,  668;  Ex  parte  Benshaw,  6  Ho.  App.,  474.  Bee  Maxwell  v.  Rivest 
11  Nev.,  218;  or  for  remaining  m  the  court-room  after  being  excluded  by  order  of  the 
court    People  v.  Boscoyitch,  20  Cal.,  436. 

Also  agaiust  lurymen  for  separating  from  their  fellows  and  mingling  with  the  community 
at  large,  or  holaing  communications  with  others  Uian  their  fellows  or  the  officer  in  chaigei 
R  M.  Charl.,  48. 

Parties  may  be  punished  as  for  contempt  for  violating  an  injunction;  Doubleday  v.  Sher^ 
man,  8  Blatch.,  45;  Esd  parte  Hamilton,  51  Ala.,  66;  BuS^er  v.  Cordon,  86  N.  C,  116;  8.  C, 
41  .Am.  Bep.,  448;  Winslow  v.  Nay  son.  118  Mass.,  411;  for  refusing  to  pay  alimony  in  a 
divorce  suit:  Petrie  v.  People,  40  Dl.,  834;  O'Callaghan  v.  O'Callaghan,  69  111.,  552;  or  to 
obey  any  proper  order  of  the  court:  Blair  v.  Nelson,  8  Bax.,  1;  McClure  v.  Gulick,  17  N.  J., 
840;  Baiter  v.  Baker,  28  Hun,  856;  for  preventing  by  open  force  the  service  of  process  upon 
themselves:  Conover  v.  Wood,  5  Abb.  Pr.,  84;  tor  keeping  a  witness  who  has  been  duly 
summoned  from  attending  court:  Commonwealth  v.  Feely,  2  Ya.  Caa.,  1;  for  addressing 
an  insulting  letter  to  the  judge  in  regard  to  his  judicial  conduct:  In  re  Pryor,  18  Kbil,  72; 
8.  C,  26  Am.  Rep.,  747,  and  note;  for  bringing  a  fictitious  case  in  order  to  set  the  opinion 
of  the  court  on  matters  presented  by  it.  Smith  v.  Brown,  8  Tex.,  860.  And  in  the  case  of 
an  administrator,  for  failing  to  obey  an  order  of  distribution.   Haines  v.  People.  97  111.,  161. 

rnie  foregoing  are  only  illustrative  cases.  Where  the  contempt  consists  in  the  failure  of 
any  officer  or  party  to  comply  with  an  order  of  the  court,  the  guilty  party  may  be  impris- 
oned unUl  he  complies  or  gives  satisfactory  excuse  for  failure  to  do  so.  But  when  impris- 
onment is  inflicted  as  a  punishment,  the  order  therefor  must  fix  a  limit  or  it  is  void.  People 
V.  Pirfenbrink.  96  111.,  68. 

The  case  ought  to  be  plain  before  any  court  should  assume  to  punish  a  contempt  of  its 
authority.  Batchelder  v.  Moore,  48  Oa£,  412.  Court  commissioners  have  no  such  power. 
Haii^t  V.  Lucia,  86  Wis.,  855.  And  municipal  bodies  neither  have  iX,  nor  can  it  be  con* 
fened  upon  them.    Whitcomb's  Case,  120  Mass.,  118. 
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cal  oapaoity;  hj  printing  false  aoconnts  (or  eren  tme  ones  withont  proper  per« 
mission)  of  causes  then  depending  in  judgment;  and  by  any  thing,  in  short, 
that  demonstrates  a  gross  want  of  that  regard  and  respect  which,  when  once 
courts  of  justice  are  deprived  of,  their  authority  (so  necessary  for  the  good 
order  of  'the  kingdom)  is  entirely  lost  amone  the  people. 

*The  process  of  attachment,  for  these  and  the  like  contempts^  must  r^ooiii 
necessarily  be  as  ancient  as  the  laws  themselves.  For  laws  without  a  I*  -I 
competent  authority  to  secure  their  administration  from  disobedience  and  con- 
tempt would  be  vain  and  nugatory.  A  power,  therefore,  in  the  supreme 
courts  of  justice  to  suppress  such  contempts,  by  an  immediate  attachment  of 
the  offender,  results  from  the  first  principles  of  judicial  establishments,  and 
must  be  an  inseparable  attendant  upon  every  superior  tribunal.  Accordingly, 
we  find  it  actually  exercised  as  early  as  the  annals  of  our  law  extend.  And 
though  a  very  learned  author  (A)  seems  inclinable  to  derive  this  process  from 
the  statute  of  Westm.  2, 13  Edw.  I,  c.  39  (which  ordains,  that  in  case  the  pro- 
cess of  the  king's  court  be  resisted  by  the  power  of  any  sreat  man,  the  sheriff 
shall  chastise  the  resisters  by  imprisonment,  '*a  qua  non  aeliberenter  sine  sped' 
€Uiprcecepto  domini  regis,  and  if  the  sheriff  himself  be  resisted,  he  shall  cer- 
tify to  the  courts  the  names  of  the  principal  offenders,  their  aiders,  consen- 
tors,  commaudex*s,  and  favourers,  and  by  a  special  writ  judicial  they  shall  beol- 
tached  by  their  bodies  to  appear  before  the  court,  and  if  they  be  convicted 
thereof  they  shall  be  punished  at  the  king's  pleasure,  without  any  interfering  by 
any  other  person  whatsoever),  yet  he  afterwards  more  justly  concludes,  that 
it  IS  part  of  the  law  of  the  land^  and,  as  such,  is  confirmed  by  the  statute  of 
magna  carta. 

If  the  contempt  be  committed  in  the  face  of  the  court,  the  offender  may  be 
instantly  apprehended  and  imprisoned,  at  the  discretion  of  the  judges,  (t)  with- 
out any  farther  proof  or  examination.  But  in  matters  that  arise  at  a  distance, 
and  of  which  the  court  cannot' have  so  perfect  a  knowledge,  unless  by  the  con- 
fession of  the  party  or  the  testimony  of  others,  if  the  judges  upon  aJffidavU  see 
sufficient  ground  to  suspect  that  a  contempt  has  been  committed,  they  either 
make  a  rule  on  the  suspected  party  to  show  cause  why  an  attachment  should  not 
issue  against  him;  (J)  or,  in  very  flagrant  instances  of  contempt,  the  attach- 
ment issues  in  the  first  instance;  (k)  as  it  also  *does,  if  no  sufficient  r^oa^i 
cause  be  shown  to  discharge;  and  thereupon  the  court  confirms,  and  ^  •> 
makes  absolute,  the  original  rule.  This  process  of  attachment  is  merely  in- 
tended to  bring  the  party  into  court:  and,  when  there,  he  must  either  stand 
committed,  or  put  in  bail,  in  order  to  answer  upon  oath  to  such  interrogatories 
as  shall  be  administered  to  him,  for  the  better  information  of  the  court  with 
respect  to  the  circumstances  of  the  contempt.  These  interrogatories  are  in  the 
nature  of  a  charge  or  accusation,  and  must  by  the  course  of  the  court  be  ex- 
hibited within  the  first  four  days:  (/)  and,  if  any  of  the  interrogatories  is  im- 
proper, the  defendant  may  refuse  to  answer  it,  and  move  the  court  to  have  it 
struck  out.  (m)  If  the  party  can  clear  himself  upon  oath,  he  is  discharged; 
but,  if  perjured,  may  be  prosecuted  for  the  perjury,  (n)  If  he  confesses  the 
contempt,  the  court  will  proceed  to  correct  him  by  fine,  or  imprisonment,  or 
both,  and  sometimes  by  a  corporal  or  infamous  punishment,  (p)  If  the  con- 
tempt be  of  such  a  nature  that,  when  the  fact  is  once  acknowleaged,  the  court 
can  receive  no  farther  information  by  interrogatories  than  it  is  already  pos- 
sessed of  (as  in  the  case  of  a  rescotui),  (p)  the  defendant  may  be  admitted  to 
make  such  simple  acknowledgment,  and  receive  his  judgment  without  answer- 
ing to  any  interrogatories:  but  if  he  wilfully  and  obstinately  refuses  to  ans- 
wer, or  answers  in  an  evasive  manner,  he  is  then  clearly  guilty  of  a  high  and 
repeated  contempt,  to  be  punished  at  the  discretion  of  the  court. 
It  cannot  have  escaped  the  attention  of  the  reader,  that  this  method  of  mak 

A)  Qflb.  Hlit  a  P.  oh.  8.        (0  StMind.  p.  0.  78.  b.        (/>  8^1.  <77.  (k)  Salk.  81    Stra.  18S»  664. 

0)  6  Mod.  78.  (m)  Stra.  444.  (n)  6  Mod.  78.  (o)  Cro.  Car.  140. 

(p)  The  King  t.  EUdna,  M.  8  Gea  m,  B.  B.,  4  Burr.  8188. 
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ing  the  defendant  answer  npon  oath  to  a  eriminal  dham^  is  not  agreeable  to 
the  genins  of  the  common  law  in  an^  other  instanoe;  (9)  and  seems  indeed  to 
have  been  derived  to  the  courts  of  king's  bench  and  common  pleas  through  the 
medium  of  the  courts  of  equity.  For  the  whole  process  of  the  courts  of 
equity,  in  the  several  stages  of  a  cause,  and  finally  to  enforce  their  decrees,  was 
r*288l  ^^^  ^^^  ^introduction  of  sequestrations,  in  the  nature  of  a  process  of 
^  ^  contempt;  acting  only  in  personam  and  not  in  rem.  And  there,  after 
the  party  in  contempt  has  answered  the  interrogatories,  such  his  answer  may 
be  contradicted  and  disproved  by  affidavits  of  the  adverse  party:  whereas,  in 
the  courts  of  law,  the  admission  of  the  party  to  purge  himself  by  oath  is  more 
favourable  to  his  liberty,  though  perhaps  not  less  dangerous  to  his  conscience; 
for,  if  he  dears  himself  by  his  answers,  the  complaint  is  totally  dismissed. 
And,  with  regard  to  this  singular  mode  of  trial,  thus  admitted  in  this  one  par- 
ticular instance,  I  shall  only  for  the  present  observe,  that  as  the  process  by  at- 
tachment in  general  appears  to  be  extremely  ancient,  (r)  and  has  in  more  mod- 
em times  been  recognized,  approved,  and  confirmed  by  several  express  acts  of 
parliament,  (s)  so  the  methoa  of  examining  the  delinquent  himself  upon  oath 
with  regard  to  the  contempt  alleged,  is  at  least  of  as  hieh  antiquity,  {t)  and  by 
long  and  immemorial  usage  is  now  become  the  law  of  the  land. 


CHAPTER  XXI. 
OP  ARRESTS- 


Ws  are  now  to  consider  the- regular  and  ordinary  method  of  proceeding  in 
the  courts  of  criminal  jurisdiction;  which  may  be  distributed  under  twelve 
general  heads,  following  each  other  in  a  progressive  order,  viz.:  1.  Arrest;  2. 
Commitment,  and  bail;  8.  Prosecution;  4.  ^rrocess;  5.  Arraienment,  and  its 
incidents;  6.  Plea,  and  issues;  7.  Trial,  and  conviction;  8.  Clergy;  9.  Judg- 
ment, and  its  consequences;  10.  Reversal  of  judgment;  11.  Reprieve,  or  par- 
don; 12.  Execution;  all  of  which  will  be  discussed  in  the  subsequent  part  of 
this  book. 

First,  then,  of  an  arrest;  which  is  the  apprehending  or  restraining  of  one's 
person,  in  order  to  be  forthcoming  to  answer  an  alleged  or  suspected  crime. 
To  this  arrest  all  persons  whatsoever  are,  without  distinction,  equidly  liable 
in  all  criminal  cases:  but  no  man  is  to  be  arrested,  unless  charged  with  such 
a  crime  as  will  at  least  justifv  holding  him  to  bail  when  taken.  And,  in  sen* 
eral,  an  arrest  mav  be  made  four  ways:  1.  By  warrant;  2.  By  an  officer  with- 
out warrant;  8.  By  a  private  person  also  without  warrant;  4.  By  an  hue  and 
cry. 

r*2d0l  *^'  "^  ^^UT^nt  may  be  granted  in  extraordinary  cases  by  the  privy 
I-  -I  council,  or  secretaries  of  state:  (a)  (1)  but  ordinarily  by  justices  of  the 
peace.  This  they  may  do  in  any  cases  where  they  have  a  jurisdiction  over  the 
offence,  in  order  to  compel  the  person  accused  to  appear  oef ore  them:  {b)  for 
it  would  be  absurd  to  give  them  power  to  examine  an  offender,  unless  they 

(g)  See  book  m,  pp.  100, 101.  (r)  Yearb.  SO  Hen.  VI,  a  87.    0  Edw.  IV,  e.  SO. 

(«)  8ut.43Elii.o.(|S.    iSOar.  n[,8tS.e.S.S4.    9  and  10  Wm.  IH,  e.  ISi    IS  Ann.  it.  1^  &  1<  |  flL 

h)  M.  6  Edw.  IV,  roL  7B,  dted  in  BmmL  Bnt  866.  pL  &. 

(a)  1  Lord  Baym.  OS.  (6)  S  Hawk.  P.  0. 84. 

(1)  Power  is  now,  by  several  recent  statutes,  expressly  conferred  upon  private  individuals 
to  make  arrest  of  persons  found  committing  offenses.  The  caution  to  abstain  from  so  doing 
where  no  apparent  necessity  exists  is  nevertheless  worthy  of  being  observed. 

To  ascertain  what  o£Bcers  ma^  issue  warrants  in  the  American  states,  the  statutes  of  the 
several  states  must  be  consulted. 
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had  also  a  power  to  compel  him  to  attend,  and  submit  to  such  examination. 
And  this  extends  undonbtedly  to  all  treasons,  felonies,  and  breaches  of  the 

Seace;  and  also  to  all  such  offences  as  they  have  power  to  punish  by  statute, 
ir  Edward  Coke  indeed  (c)  hath  laid  it  down  that  a  justice  of  the  peace  can- 
not issue  a  warrant  to  apprehend  a  felon  upon  bare  suspicion;  no,  not  even  till 
an  indictment  be  actually  found:  and  the  contrary  practice  is  by  others  (d) 
held  tp  be  grounded  rather  upon  connivance  than  the  express  rule  of  law; 
though  now  by  long  custom  established.  A  doctrine  which  would  in  most 
cases  give  a  loose  to  felons  to  escape  without  punishment;  and  therefore  Sir 
Matthew  Hale  hath  combatted  it  with  invincible  authority  and  strengpbh  of 
reason:  maintaining,  1.  That  a  justice  of  the  peace  hath  power  to  issue  a  war- 
rant to  apprehend  a  person  accu9edot  felony,  though  not  yet  indicted;  («)  and, 
2.  That  he  may  also  issue  a  warrant  to  apprehend  a  person  suspected  of  felony, 
though  the  original  suspicion  be  not  in  himself,  but  m  the  party  that  prays  his 
warrant;  because  he  is  a  competent  judge  of  the  probability  offered  to  him  of 
such  suspicion.  But  in  both  cases  it  is  fitting  to  examine  upon  oath  the  party 
requiring  a  warrant,  as  well  to  ascertain  that  there  is  a  felony  or  other  crime 
actually  committed,  without  which  no  warrant  should  be  granted;  as  also  to 
prove  the  cause  and  probability  of  suspecting  the  party  against  whom  the 
warrant  is  prayed.  {/)  This  warrant  ought  to  be  under  the  hand  and  seal  of 
the  justice,  should  set  forth  the  time  and  place  of  making,  and  the  cause  for 
which  it  is  made,  and  should  be  directed  to  the  ^constable  or  other  r^ooii 
peace  officer  ^or,  it  may  be,  to  any  private  person  by  name),  {g)  requir-  >-  J 
ing  him  to  bring  the  party  either  generally  before  any  justice  of  the  peace  for 
the  county,  or  only  before  the  justice  who  granted  it;  the  warrant  in  the  latter 
case  being  called  a  special  warrant.  (A)  A  general  warrant  to  apprehend  all 
persons  suspected,  without  naming  or  particularly  describing  any  person  in 
special,  is  illegal  and  void  for  its  uncertainty;  (t)  for  it  is  the  duty  of  the 
magistrate,  and  ought  not  to  be  left  to  the  omcer,  to  judge  of  the  ground  of 
suspicion.  And  a  warrant  to  apprehend  all  persons,  ^ilty  of  a  crime  therein 
specified,  is  no  legal  warrant:  for  the  point  upon  which  its  authority  rests,  is 
a  fact  to  be  decided  on  a  subsequent  trial;  namely,  whether  the  person  appre- 
hended thereupon  be  really  guilty  or  not.  (2)  It  is  therefore  in  fact  no  war^ 
rant  at  all;  for  it  will  not  justify  the  officer  who  acts  under  it:  {k)  whereas,  a 
warrant  properly  penned  (even  tnough  the  magistrate  who  issues  it  should  ex- 
ceed his  jurisdiction);  will,  by  statute  24  Oeo.  II,  c.  44,  at  all  events  indemnify 
the  officer  who  executes  the  same  ministerially.  And  when  a  warrant  is  re- 
ceived by  the  officer  he  is  bound  to  execute  it,  so  far  as  the  jurisdiction  of  the 
magistrate  and  himself  extends.  A  warrant  from  the  chief  or  other  justice  of 
the  court  of  kind's  bench  extends  all  over  the  kingdom:  and  is  tested,  or  daied^ 
JBngland;  not  OxfordshirSy  BerkSy  or  other  particular  county.  But  a  warrant 
of  a  justice  of  the  peace  in  one  county,  as  Yorkshire,  must  be  backed,  that 
is,  sinied  by  a  justice  of  the  *peace  in  another,  as  Middlesex,  before  it  r^ooQl 
can  be  executed  there.  Formerly,  regularly  speaking,  there  ought  to  ^  ^ 
have  been  a  fresh  warrant  in  every  fresh  county:  but  the  practice  of  backing 

(«)4Iiitkl76.         ((f)SBawk.P.a8i  («)  t  HaL  P.  a  106.  (/)  iMtf.  UOl  (0f)  Mk.  Ifi. 

(J^)  8 Hawk.  P.  ass.  (0  lHftLP.C.680.    2 Hawk.  P.  C.  8S. 

(«)  A  practloe  had  obtained  in  the  eeoretariee*  office  erer  rinoe  the  reetoratlon.  frronnded  on  tome 
elauaes  m  the  acts  for  regulating  the  preee»  of  IssainK  gtAeral  warranta  to  take  up  (without  naming  aoj 
person  In  particular)  the  authors,  printers,  or  publishers  of  such  obscene  or  seditious  libels  as  were  pai^ 
ocularly  spedfled  In  the  warrant.  When  those  acts  expired  in  1004,  the  same  practice  was  inadyertently 
continued  in  CTeir  reign,  and  under  OTeiy  administration,  exoept  the  four  last  jears  of  Queen  Anne, 
down  to  the  jear  17B8;  when  such  a  warrant  being  Issued  to  apprehend  the  authors,  printers,  and  pub- 
Ushers,  of  a  certain  seditious  libel,  its  yaliditj  was  disputed;  and  the  warrant  was  adjudged  b^  the  whole 
court  of  king^s  bench  to  be  rold,  in  the  case  of  Money  v.  Leach.  Trin.  6  Oto,  IZZ;  B,  JR.  After  which 
the  iSBOIng  tf  such  general  warrants  was  declared  illegal  by  a  Tote  of  the  House  of  Commons.  (Com. 
Joom.  flS  Apr.  17B6.) 


(2)  Warrants  to  arresi  idle,  loose,  or  disorderly  persons  are  an  exception  to  this  rule,  and 
by  several  statutes,  peace  officers  are  expressly  authorized  to  apprehend  them  without  anj 
warrant  at  aU. 
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warrants  had  long  prevailed  without  law,  and  waa  at  last  aathoriied  by  statutes 
28  Geo.  II,  0.  26,  and  24  Geo.  11,  o.  55.  And  now,  by  statute  13  Grao.  Ill,  a 
81,  any  warrant  for  apprehending  an  English  offender,  who  may  have  escaped 
into  Scotland,  and  vice  versOy  may  be  indorsed  and  executed,  hj  the  local  magis- 
trates, and  the  offender  conveyed  back  to  that  part  of  the  united  kingdom,  in 
which  such  offence  was  committed.  (3) 

2.  Arrests  by  officers  tcithotU  warrant  may  be  executed,  1.  By  a  justice  of 
the  peace;  who  may  himself  apprehend  or  cause  to  be  apprehended,  by  word 
only,  any  person  committing  a  felony  or  breach  of  the  peace  in  his  presence. 
(0  ^2.  the  sheriff;  and  8.  Ihe  coroner,  may  apprehend  any  felon  wfthin  the 
county  without  warrant.  4.  The  constable,  of  whose  office  we  formerly  spoke, 
(m)  hath  great  original  and  inherent  authority  with  regard  to  arrests.  He 
may,  without  warrant,  arrest  any  one  for  a  breach  of  the  peace,  committed  in 
his  view,  and  carry  him  before  a  justice  of  the  peace.  And  in  case  of  felony 
actually  committed,  or  a  dangerous  wounding,  whereby  felony  is  like  to  ensue, 
he  may  upon  probable  suspicion  arrest  the  felon;  (4)  and  for  that  purpose  is 

(OtHaLP.aSS.  (m)8MbookI,|M«e885y 

(8)  Statute  20  Car.  9»  c.  7,  g  6,  provides  that  no  person  upon  the  Lord's  day  shall  serre 
any  writ,  process  or  warrant,  except  in  cases  of  treason,  felony  or  breach  of  the  peace* 
Under  this,  an  arrest  may  be  made  on  Sunday  for  an  indictable  offense.  It  is  not  necessary 
for  the  of&cer  to  inquire  whether  the  breach  of  the  peace  is  actual  or  constnictiye.  lUwlins 
V.  Ellis,  le  M.  &  W.,  172.  So,  for  Tiolating  a  city  ordinance  against  keeping  open  a  drink- 
ing shop  on  Sunday.  Main  y.  McCarty,  15  111.,  441.  The  arrest  may  be  made  by  night  as 
well  as  by  day.    1  £ast  P.  C,  ch.  6,  §  88;  State  y.  Smith,  1  N.  H.,  846. 

By  statute,  provision  is  made  for  arresting  and  sending  back  for  trial  supposed  offenders 
who  may  haye  fled  to  the  United  Kingdom  from  any  of  the  British  colonies,  and  also  for 
the  extradition  of  supposed  offenders  who  may  be  demanded  hj  foreign  goyernments  under 
extradition  treaties,  in  the  United  States  the  power  to  extradite  fugitiyes  from  the  Justice 
of  foreign  countries  is  one  belonging  to  the  national  goyemment,  and  is  exercised  under 
treaties  made  for  the  purpose.  Holmes  y.  Jenni^^on,  14  Pet,  540;  iZb parte  Holmes,  12  Vt, 
681 ;  People  y.  Curtis,  50  N.  T.,  821.  The  constitution  of  the  United  States  proyides  that, 
"  A  person  charged  in  any  state  with  treason,  felony  or  other  crime,  who  shall  flee  from 
Justice  and  be  found  in  another  state,  shall,  on  demand  of  the  executiye  authority  of  the 
state  from  which  he  fled,  be  deliyered  up,  to  be  removed  to  the  state  having  Jurisdiction  of 
the  crime."  Art.  4,  g  2.  Under  this  provision,  the  offense  must  actually  have  been  com- 
mitted within  the  state  making  the  demand,  and  the  accused  must  have  fled  therefrom. 
Bib  parte  Smith.  8  McLean,  121;  Hartman  v.  Aveture,  68  Ind.,  844;  Wilcox  y.  Nolze,  84 
Ohio  St,  520;  Jones  v.  Leonard,  50  Iowa,  106;  S.  C,  82  Am.  Hep.,  116.  The  accused  may 
be  arrested  to  await  the  demand,  and  the  states  provide  by  law  for  such  arrest  The  de- 
mand is  made  on  a  prima  facts  showing  of  guilt,  which  is  either  by  the  indictment  of  the 
supnosed  offender,  or  by  affidavit  of  facts.  State  v.  Swope,  72  Mo.,  809;  Ex  parts  Sheldon, 
84  Ohio  St.,  819;  Harn  v.  Sute,  4  Tex.  Ap.  R.,  645.  It  is  made  on  the  governor  of  the 
state  to  which  the  offender  has  fled,  who  will  issue  his  warrant  of  extradition,  if  the  cause 
shown  is  satisfactory.  But  he  may  revoke  this  at  any  time  before  its  execution,  if  he  is 
satisfied  it  ought  not  to  have  been  issued.  Work  v.  Corrington,  84  Ohio  St,  64;  S.  C,  89 
Am.  Rep. ,  845.  The  courts  have  no  power  to  compel  the  governor  to  perform  his  duty  in 
the  extradition  of  offenders.  Kentucky  t.  Dennison,  24  How.,  66;  Matter  of  Manchester, 
5  Cal.,  237. 

U)  As  to  arrests  without  process  in  general,  see  Ruloff  v.  People,  45  N.  T.,  218:  Reuck 
y.  McGregor,  82  N.  J.,  70;  State  v.  Holmes,  48  N.  H.,  877;  Somerville  v.  Richards,  87 
Mich.,  299;  Newton  y.  Locklin,  77  III.,  103;  Corbett  v.  Sullivan,  54  Vt.  619;  State  T. 
Freeman,  86  N.  C,  688.  The  general  rule  is  that  a  peace  officer  who  has  reasonable  ground 
to  suspect  tliat  a  felony  has  been  committed,  may  at  the  common  law  detain  the  suspected 

Sarty  until  inquiry 'can  be  made.  Beckwith  v.  Philby,  6  B.  &  C,  685;  Davis  v.  Russell,  6 
iing.,  854;  Rohan  v.  Sawin,  5  Oush.,  281.  And  even  though  no  felony  proves  to  have 
been  committed,  the  officer  will  be  Justified  in  making  an  arrest  upon  suspicion,  if  he  acts 
in  good  faith  upon  apparently  reliable  information.  JBurnes  v.  Erben,  40  N.  T.,  468.  So, 
an  officer  may  arrest  without  warrant  for  a  breach  of  peace  committed  in  his  presence,  i 
Hawk.  P.  C,  ch.  18,  §  8.  And  perhaps  for  some  high  misdemeanors.  Smith  v.  Donelly, 
66  111.,  464.  But  not  for  misdemeanors  in  general.  Com.  v.  Carey,  12  Cush.,  246;  Qulnn 
V.  Heisel,  40  Mich.,  576:  Way's  Case,  41  Mich.,  299.  Any  private  party  present  at  the 
commission  of  a  felony  may  arrest  the  felon  without  warrant  Eeenan  v.  State,  8  Wis., 
182.  And  a  private  party  may  lawfuUy  recapture  a  prisoner  who  has  broken  Jail,  though 
the  breaking  was  only  a  misdemeanor.  State  v.  Holmes,  48  K.  H.,  877.  And  may  stop  a 
breach  of  the  peace,  though  he  cannot  arrest  for  it    Phillips  y.  Trull,  11  Johns.,  486.    A 
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aathorized  fas  upon  a  Juttioe's  warrant)  to  break  open  doors,  and  even  to  Kill 
the  felon  if  he  cannot  otherwise  be  taken;  and,  if  he  or  bis  assistants  be  killed 
in  attempting  such  arrests,  it  is  murder  in  all  concerned,  (n)  5.  Watchmen, 
either  those  appointed  by  the  statute  of  Winchester,  13  Edw.  I,  c.  4,  to  keep 
watch  and  ward  in  all  towns  from  sun-setting  to  sun-rising,  or  such  as  are 
mere  assistants  to  the  constable,  may  virtute  officii  arrest  all  offenders,  and 
particularly  night-walkers,  and  commit  them  to  custody  till  the  morning,  (o) 

3.  Any  private  person  (and  a  fortiori  a  peace  officer)  that  is  present  when 
any  felony  is  committed,  is  bound  by  the  law  to  *arrest  the  felon,  on  r^ooQi 
pain  of  fine  and  imprisonment,  if  he  escapes  through  the  negligence  of  I-  ^ 
the  standers-by.  {p)  And  they  may  justify  breaking  open  the  doors  upon  fol- 
lowing such  felon;  and  if  they%ill  him^  provided  he  cannot  be  otherwise  taken, 
it  is  justifiable:  thoueh  if  thei/  are  kUlea  in  endeavouring  to  make  such  arrest, 
it  is  murder,  (q)  Upon  probable  suspicion  also  a  private  person  may  arrest 
the  felon,  or  other  person  so  suspected,  (r)  But  he  cannot  justify  breaking 
open  doors  to  do  it;  and  if  either  party  kill  the  other  in  the  attempt,  it  is  man 
slaughter,  and  no  more,  {s)  It  is  no  more,  because  there  is  no  malicious  de« 
sign  to  kill :  but  it  amounts  to  so  much,  because  it  would  be  of  most  pernicious 
•consequence,  if,  under  pretence  of  suspecting  felony,  any  private  person  might 
break  open  a  house,  or  kill  another;  and  also  because  such  arrest  upon  sus- 
picion is  hsurelj  permitted  by  the  law,  and  not  er^oinedy  as  in  the  case  of  those 
who  are  present  when  a  felony  is  committed. 

4.  There  is  yet  another  species  of  arrest,  wherein  both  officers  and  private 
xQen  are  concerned,  and  that  is  upon  an  hue  and  cry  raised  upon  a  felony  com- 
mitted. An  hue  (from  huer^  to  shout,  and  cry),  hutesium  et  damor,  is  the  old 
«ommon-law  process  of  pursuing,  with  horn  and  with  voice,  all  felons,  and  such 
as  have  dangerously  wounded  another,  (t)  It  is  also  mentioned  by  statute 
Westm.  1,  8  Edw.  I,  c.  9,  and  4  Edw.  I,  stat,  3  de  officio  coronatori^.  But  the 
principal  statute,  relative  to  this  matter,  is  that  of  Winchester,  13  Edw.  I,  cc.  1 
and  4,  which  directs  that  from  thenceforth  every  county  shall  be  so  well  kept, 
that  immediately  upon  robberies  and  felonies  committed,  fresh  suit  shall  be 
made  from  town  to  town,  and  from  county  to  county;  and  that  hue  and  cry 
shall  be  raised  upon  the  felons,  and  they  that  keep  the  town  shall  follow  with 
hue  and  cry  with  all  the  town,  and  the  towns  near;  and  so  hue  and  cry  shall  be 
made  from  town  to  town,  until  they  be  taken  and  delivered  to  the  sheriff.  And 
that  such  hue  and  cry  may  more  effectually  be  made,  the  ^hundred  is  r«oo4i 
bound  by  the  same  statute,  chapter  3,  to  answer  for  all  robberies  there-  ^  -■ 
in  committed,  unless  they  take  the  felon ;  which  is  the  foundation  of  an  action 
against  the  hundred,  {u)  in  case  of  any  loss  by  robbery.     By  statute  27  Eliz, 


(n)  8  Hal.  p.  C.  M,  n.  (o)  IMd.  «&  (p)  8  Hawk.  P.  a  74. 

Iq)  8  HaL  P.  O.  77.  (r)  Stat.  »  Geo.  H,  e.  81  («)  8  Ha:.  P.  a  88,  88. 

(I)  Bracton,  2.  8,  tr.  8^  e.  1,  f  1.    Mlrr.  o.  8, 1 8.  («)  See  book  HI,  page  161. 


eirson  detected  in  an  attempt  to  commit  felonv  may  be  arrasted  without  warrant  R  v. 
unt,  1  Moo.,  98;  but  not  one  merely  suBpected  of  the  commission  of  a  misdemeanor.  Fox 
V.  Gaunt,  3  B.  &  Ad.,  71^  The  anprehension  by  a  pritate  party  upon  suspicion  is  only  for 
the  purpose  of  taking  the  suspectea  person  before  a  magistrate.  Long  v.  State,  12  Qa. ,  293. 
If  a  felony  has  in  fact  been  committed  by  the  person  arrested,  the  arrest  may  be  justified 
by  any  person  without  a  warrant,  whether  there  is  time  to  obtain  one  or  not.  If  an  inno- 
cent person  is  arrested  upon  suspicion  by  a  private  individual,  such  individual  is  excused 
if  a  felony  was  in  fact  committed,  and  there  was  reasonable  ground  to  suspect  the  person 
arrested.  But  if  no  felony  was  committed  by  any  one,  and  a  prirate  individual  arrest  with* 
out  a  warrant,  such  arrest  is  illegal,  although  an  oflScer  would  be  justified  if  he  acted  upon 
reliable  information  Holley  v.  Mix,  8  Wend.,  850;  Brockway  v.  Crawford,  8  Jones,  N.  C. 
483;Com.  v.  Carey,  12  Cush.,246;  Wakely  v.  Hart.  0  Binn.,  SIG;  Com.  ▼.  Deacon.  8  8.&R, 
49;  Bums  v.  Erbin.  40  K.  T.,  468;  and  see  Doughty  v.  State,  83  Tex.,  1.  Upon  suspicion 
of  felony  merely,  a  private  party  cannot  break  open  a  house,  or  kill  the  suspected  party; 
and  in  making  the  arrest  he  must  give  notice  of  his  purpose  to  arrest  for  felony.  Brooks  v. 
Com.,  61  Penn.  St.,  852.  The  purpose  to  arrest  must  be  made  known,  and  the  individual 
attempting  to  make  tiie  arrest  has  no  right  to  kill  the  suspected  party  if  the  latter  is  charged 
with  an  inferior  felony  and  does  not  resist,  but  fliea    State  v.  Bryant,  65  N.  C,  827. 
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0. 18,  no  hne  and  cry  is  sufficient,  unless  made  with  both  horsemen  and  footmen. 
And  by  statute  8  Gfeo.  11,  c.  16,  the  constable  or  like  officer,  refusing  or  neg- 
lecting to  made  hue  and  cry,  forfeits  6k:  and  the  Till  or  district  is  still  in  strict- 
ness liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  an^  felony 
be  committed  therein,  and  the  felon  escapes.  (5)  An  institution  which  hath 
long  prevailed  in  many  of  the  eastern  countries,  and  hath  in  part  been  intro- 
ducea  eyen  into  the  Mogul  empire,  about  the  beginning  of  the  last  century: 
which  is  said  to  have  effectually  deliyered  that  yast  territory  from  the  plague 
of  robbers,  by  making  in  some  places  the  yillages,  in  others  the  officers  of 
justice,  responsible  for  all  the  roboeries  committed  within  their  respectiye  dis- 
tricts, (to)  Hue  and  cry  (x)  may  be  raised  either  by  precept  of  a  justice  of  the 
peace,  or  by  a  peace  officer,  or  hj  any  private  man  that  knows  of  a  felony, 
llie  party  raising  it  must  acquaint  the  constable  of  the  yill  with  all  the  cir- 
cumstances which  he  knows  of  the  felony,  and  the  person  of  the  felon;  and 
thereupon  the  constable  is  to  search  his  own  town,  and  raise  all  the  neighbour- 
ing yills,  and  make  pursuit  with  horse  and  foot;  and  in  the  prosecution  of  such 
hue  and  cry  the  constable  and  his  attendants  have  the  same  powers,  protection 
and  indemnification,  as  if  acting  under  a  warrant  of  a  justice  of  the  peace. 
But  if  a  man  wantonly  or  maliciously  raises  an  hue  and  cry,  without  cause,  he 
shall  be  severely  punished  as  a  disturber  of  the  public  peace,  {y) 

In  order  to  encourage  farther  the  apprehending  of  certain  felons,  rewards 
and  immunities  are  bestowed  on  such  as  oring  them  to  justice,  by  divers  acts 
of  parliament.  The  statute  4  and  5  W.  and  M.  c.  8,  enacts,  that  such  as  ap- 
prehend a  highwayman,  and  prosecute  him  to  conviction,  shall  receive  a  reward 
r*205l  ^^^*  ^^^^™  ^^®  public;  to  be  paid  to  them  (or  if  *killed  in  the  endea- 
L  J  Your  to  take  him,  their  executors)  by  the  sheriff  of  the  county;  besides 
the  horse,  furniture,  arms,  money,  and  other  goods  taken  upon  the  person  of 
of  such  robber,  with  a  reservation  of  the  right  of  any  person  from  whom  the 
same  may  have  been  stolen:  to  which  the  statute  8  Oeo.  11,  c.  16,  superadds 
lOiL  to  be  paid  by  the  hundred  indemnified  by  such  taking.  By  statutes  6  and 
7  Wm.  m,  c.  17,  and  15  Qeo.  II,  a  28,  persons  apprehending  and  convicting  any 
offender  against  those  statutes,  respecting  the  coinage,  shall  {in  case  the  offence 
be  treason  or  felony)  receive  a  reward  of  forty  pounds;  or  ten  pounds,  if  it  only 
amount  to  counterfeiting  the  copper  coin.  JBy  statute  10  and  11  Wm.  in,  a 
28,  any  person  apprehending  and  prosecuting  to  conviction  a  felon  guilty  of 
burglary,  house-breaking,  horse-stealing,  or  private  larceny  to  the  value  of  6#. 
from  any  shop,  warehouse,  coach-house,  or  stable,  shall  be  excused  from  all 
parish  offices.    And  by  statute  6  Ann.  c.  81,  any  person  so  apprehending  and 

Erosecuting  a  burglar,  or  felonious  house-breaker  (or,  if  killed  in  the  attempt, 
is  executors),  shall  be  entitled  to  a  reward  of  40L  {z)  By  statute  6  Geo.  I,  o. 
28,  persons  discovering,  apprehending,  and  prosecuting  to  conviction,  any  per- 
son taking  reward  for  helping  others  to  their  stolen  goods,  shall  be  entitled 
to  forty  pounds.  By  statute  14  Qeo.  11,  c.  6,  explaineid  by  16  Geo.  11,  a  84^ 
any  person  apprehending  and  prosecuting  to  conviction  such  as  steal,  or  kill 
with  an  intent  to  steal,  any  sheep,  or  other  cattle  specified  in  the  latter  of  the 
said  acts,  shall  for  every  such  conviction  receive  a  reward  of  ten  pounds.  Last- 
ly, by  statute  16  Qeo.  U,  c.  15,  and  8  Gea  HI,  c.  15,  persons  discovering,  ap» 
prehending,  and  convicting  felons  and  others  being  found  at  large  during  the 
term  for  which  they  are  ordered  to  be  transported,' shall  receive  a  reward  of 
twenty  pounds.  (6) 

SI  Mod.  Un.  Hist  Tl,  88%jii,  16ft.  (9)  S  Hal.  P.  a  lOO-lOI.  (y)  1  Hawk.  P.  0. 7S. 

Tlie  atatatea  4  and  6  W.  and  M.  e.  &  •  and  7  Wm.  m.  a  17,  and  6  Ann.  e.  SI  (tcyrether  with  SGaoiI. 
f  4,  whtoh  directs  the  method  of  reimhnrstais  the  sheriffs),  are  extended  to  the  ooantj  palatine  of 
Durham,  hj  stot.  14  Qeo.  in,  c  46. 

(5)  All  these  ads  are  now  repealed. 

(0)  These  statutes  are  repealed  and  new  provisions  sabstitated. 
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CHAPTEE  XXII. 
OP  COMMITMENT  AND  BAIL. 

When  b  delinquent  is  arrested  foy  any  of  the  means  mentioned  in  the  pre- 
ceding chapter,  he  ought  regularly  to  be  carried  before  a  justice  of  the  peace: 
(1)  and  how  he  is  there  to  be  treated,  I  shall  next  show,  under  the  second 
head,  of  commitment  and  bail. 

The  justice  before  whom  such  prisoner  is  brought  is  bound  immediately  to 
examine  the  circumstances  of  the  crime  alleged:  and  to  this  end  by  statute  2 
and  8  B.  and  M.  c  10,*  he  is  to  take  in  writing  the  examination  of  such 
prisoner,  and  the  information  of  those  who  bring  him:  which,  Mr.  Lambard 
observes,  (a)  was  the  first  warrant  given  for  the  examination  of  a  felon  in  the 
English  law.  For,  at  the  common  law,  nemo  tenebatur  prodere  eeipeum:  and 
his  fault  was  not  to  be  wrung  out  of  himself,  but  rather  to  be  discovered  by 
other  means  and  other  men.  (2)    If  upon  this  inquiry  it  manifestly  appears 

(a)  Eirmiorekt  h.%c>l,    Bae  page  9Bt» 

(1)  A  private  party  who  makes  an  arrest  may  deliver  the  prisoner  to  an  officer  or  take 
him  before  a  Justica  1  Chitty  Cr.  L.,  20.  In  general,  a  prisoner  should  be  taken  before  a 
magistrate  for  examination  as  soon  as  circumstances  will  allow.  State  v.  Freeman,  86 
N.  C,  688.  Where  a  man  was  arrested  on  suspicion  of  felony,  a  delay  of  three  days  in 
taking  him  up  for  examination  was  held  unreasonable.  Wright  v.  Court,  4  B.  &  C,  596. 
A  prisoner  may  be  detained  a  reasonable  time  while  the  oflOioer  tries  to  find  a  justice  before 
whom  to  bring  hiuL  Arnold  v.  Steeves,  10  Wend.,  614.  So,  where  one  is  arrested  on 
probable  ground  of  suspicion,  he  may  lawfully  be  detained  a  reasonable  time  while  a  war- 
rant is  taken  out  for  him.    Wheeler  v.  Nesbitt,  24  How.,  544. 

(2)  The  statute  2  and  8  P.  and  M.,  c.  10,  is  repealed.    By  statute  11  and  12  Vic,  c.  42, 

17,  when  a  person  appears  or  is  broueht  before  a  Justice  or  justices,  charged  with  an  in- 

ictable  offense,  the  Justice  or  one  of  the  Justices  shall  "  react  or  cause  to  he  read  to  the 

accused  the  depositions  taken  against  him,  and  shall  say  to  him  these  words  or  words  of 
the  like  effect:  '  Having  heard  the  evidence,  do  you  wish  to  say  any  thing  in  answer  to  the 
charge  ?  You  are  not  obliged  to  say  anything  unless  you  desire  to  do  so,  but  whatever  you 
sav  wiU  be  taken  down  in  writine,  and  may  be  given  in  evidence  against  you  on  your 
trial;'  and  whatever  the  prisoner  shall  then  say  in  answer  thereto  shall  be  taken  down  in 
writing  and  read  over  to  him,  and  shall  be  signed  by  the  said  justice  or  justices,  and  kept 
with  the  depositions  of  the  witnesses,  and  shall  be  transmitted  with  them  as  hereinafter 
mentioned;  and  afterwards,  upon  the  trial  of  said  accused  person,  the  same  may,  if  neces- 
sary, be  given  in  evidence  a^^nst  him  without  further  proof  thereof,  unless  it  shall  be 
proved  that  the  justice  or  justices  purporting  to  sign  the  same  did  not  in  fact  sign  the  same; 
provided  always,  that  the  said  justice  or  Justices,  before  such  accused  person  shall  make 
any  statement,  shall  state  to  him  and  give  him  clearly  to  understand  that  he  has  nothing  to 
hope  from  any  promise  of  favor  and  nothing  to  fear  from  any  threat  which  may  have  Men 
holden  out  to  him  to  induce  him  to  make  any  admission  or  confession  of  his  guilt,  but  that 
whatever  he  shall  then  say  may  be  given  in  evidence  against  him  on  the  trial,  notwithstand- 
ing such  promise  or  threat;  proviaed,  nevertheless,  Qiat  nothing  herein  enacted  or  con- 
tamed  shall  prevent  the  prosecutor  in  any  case  from  giving  in  evidence  any  admission  or 
confession  or  other  statement  of  the  person  accused  or  charged,  made  at  any  time,  which  by 
law  would  be  admissible  as  evidence  against  such  person.^'  Some  further  provisions  are 
made  by  statute  80  and  81  Via,  c.  85. 

The  statement  of  one  defendant  is  not  evidence  against  another  arrested  on  the  same 
charge.  Reg.  v.  Swinnerton,  1  C.  &  M.,  528.  It  must  not  be  taken  on  oath,  or  it  will  be 
inadmissible.  Rex  v.  Smith,  1  Stark.  N.  P.,  242;  R  v.  Rivers,  7  0.  A  P.,  177;  R.  v.  Pikes- 
ley,  9  id.,  124 

in  the  United  States  provisions  are  made  by  statute  for  the  arrest  and  examination  of 
offenders  before  Justices  of  thepeace  and  other  local  magistrates,  and  for  their  being  held 
for  trial  in  the  proper  court  Tnese  provisions  are  different,  but  have  a  general  similarity. 
The  accused,  after  the  proofs  against  him  are  taken,  is  permitted  to  make  a  statement  with- 
out oath,  which  he  makes  or  not  at  his  opUon,  and  it  is  quite  customary  to  caution  him 
that  what  he  says  may  be  used  in  evidence  against  him.  After  the  statement  is  received, 
the  magistrate,  if  he  decides  to  hold  the  accused  to  trial,  makes  an  order  accordingly,  and 
if  the  case  is  bailable,  Axes  the  amount  of  balL    But  the  accused^  without  the  takiiig  of 
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that  either  no  snch  crime  was  committed,  or  that  the  suspicion  entertained  of 
the  prisoner  was  wholly  groundless,  in  such  cases  only  it  is  lawful  totally  to 
discharge  him.  Otherwise  he  must  either  be  committed  to  prison,  or  eive 
bail:  that  is  put  in  securities  for  his  appearance,  to  answer  the  charge  agamst 
him.  (3)  This  commitment,  therefore,  oeing  only  for  safe  custody,  whereyer 
bail  will  answer  the  same  intention,  it  ought  to  be  taken;  as  in  most  of  the 
r*2Q*7l  ^^^^^^^  crimes:  but  in  felonies,  and  other  offences  of  a  ^capital  nature, 
^  -I  no  bail  can  be  a  security  equivalent  to  the  actual  custody  of  the  per- 
son. For  what  is  there  that  a  man  may  not  be  induced  to  forfeit,  to  save  his 
own  life  ?  and  what  satisfaction  or  indemnity  is  it  to  the  public,  to  seize  the 
effects  of  them  who  have  bailed  a  murderer,  if  the  murderer  himself  be  suffered 
to  escape  with  impunity  ?  Upon  a  principle  similar  to  which  the  Athenian 
magistrates,  when  they  took  'a  solemn  oath  never  to  keep  a  citizen  in  bonds 
that  could  give  three  sureties  of  the  same  quality  with  himself,  did  it  with  an 
exception  to  such  as  had  embezzled  the  public  money,  or  been  guilty  of  trea- 
sonable practices,  {b)  What  the  nature  of  bail  is  hath  been  shown  in  the  pre- 
ceding book,  (c)  viz.,  a  delivery  or  bailment,  of  a  person  to  his  sureties,  upon 
their  giving  (together  with  himself)  sufficient  securitv  for  his  appearance:  he 
being  supposed  to  continue  in  their  friendly  custody,  instead  of  going  to  gaol. 
In  civil  cases  we  have  seen  that  every  defendant  is  bailable;  but  in  criminal 
matters  it  is  otherwise.  Let  us  therefore  inquire  in  what  cases  the  party  ac- 
cused ought,  or  ought  not,  to  be  admitted  to  bail. 

And,  first,  to  refuse  or  delay  to  bail  any  person  bailable  is  an  offence  against 
the  liberty  of  the  subject,  in  any  magistrate  by  the  common  law,  (^d)  as  well 
as  by  the  statute  Westm.  1,  8  Edw.  1,  o.  15,  and  the  habeas  corpus  act,  31 
Oar.  II,  c.  2.  And,  lest  the  intention  of  the  law  should  be  frustrated  by  the 
justices  requiring  bail  to  a  greater  amount  than  the  nature  of  the  case  de- 
mands, it  IS  expressly  declared  by  statute  I  W.  and  M.,  st.  2,  c.  2,  that  exces- 
sive bail  ought  not  to  be  required;  though  what  bail  should  be  called  excessive 
must  be  left  to  the  courts,  on  considering  the  circumstances  of  the  case,  to  de- 
termine. And,  on  the  other  hand,  if  the  magistrate  takes  insufficient  bail  he 
is  liable  to  be  fined,  if  the  criminal  doth  not  appear.  («)  (4)  Bail  may  be 
taken  either  in  court,  or  in  some  particular  cases  by  the  sheriff,  coroner,  or 
other  magistrate,  (5)  but  most  usually  by  the  justices  of  the  peace.  Regularly, 
r*90ft1  ^°  ^^  offences  either  against  the  common  *law  or  act  of  parliament, 
L  "^^^J  that  are  below  felony,  the  offender  ought  to  be  admitted  to  bail,  unless 

(b)  Pott.  Antlq.  b.  1,  o.  la  (e)  See  book  IH,  pace  S80L  (d)  S  Hawk.  P.  a  90.         (fi)  Ibid,  9k 

proofs  against  him,  is  allowed  to  waive  examination;  and  he  will  then  be  held  for  trial  as  If 
a  case  h£i  been  proved. 

On  the  examination,  the  prisoner,  if  held  in  irons,  should  be  released  from  them,  thoueb 
if  he  waives  examination  without  having  them  removed,  the  fact  of  his  being  in  irons  at  Ae 
time  will  be  no  sround  for  a  plea  in  abatement  to  the  subsequent  indictment  State  v. 
Lewis,  19  Ean.,  ^0;  S.  C,  27  Am.  Rep.,  118. 

(3)  The  magistrate,  in  cases  of  alleged  felony,  may  cause  the  material  witnesses  who 
liave  appeared  for  the  prosecution  to  enter  into  recognizance  to  appear  at  the  trial,  and  if 
sufficient  sureties  are  not  given,  may  commit  the  witness.  2  Hawk.  P.  C,  ch.  16,  §  2;  1 
Bish.  Cr.  Froc,  §  84.  In  some  of  the  United  States  this  power  of  requiring  the  witness  to 
recognize  is  not  restricted  to  cases  of  felony.  The  liability  of  witnesses  to  m  thus  detained 
is  sometimes  a  great  hardship,  and  probably  in  some  cases  where  persons  become  cognizant 
of  crimes  when  they  happen  to  be  at  a  distance  from  their  homes,  and  from  the  means  of 
giving  bail,  the  danger  of  their  being  detained  in  prison  leads  to  a  concealment  of  the  facts 
within  their  knowledge. 

(4)  To  bail  one  charged  with  an  offense  not  bailable  is,  in  the  absence  of  statute,  a  negli- 
gent escape.  2  Hawk.  P.  C.  ch.  10,  §7;  R  v.  Clarke,  Stra.,  1216.  But  whereama^s- 
trate  has  admitted  one  to  bail,  he  has  no  right  to  order  his  re-arrest  upon  the  supposition 
that  the  bail  is  insufficient.    Ingram  v.  State,  27  Ala.,  17. 

(5)  The  court  of  kind's  bench,  or  any  judge  thereof,  in  vacation,  may  at  thehr  discretion 
adndt  persons  to  bail  in  all  cases  whatsoever:  but  none  can  claim  this  benefit  df/urw.  % 
Hale,  129.    As  to  when  this  court  will  bail,  see  1  Chit  C.  L.,  2d  ed.,  98. 
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it  foe  prohifoited  by  some  special  act  of  parliament,  {f)    In  order,  therefore, 
more  precisely  to  ascertain  what  offences  are  bailafole. 

Let  us  next  see,  who  may  not  be  admitted  to  bail,  or  what  offences  are  not 
bailable.  And  here  I  shall  not  consider  any  one  of  those  cases  in  which  bail 
is  ousted  by  statute,  from  prisoners  convicted  of  particular  offences:  for  then 
such  imprisonment  without  bail  is  part  of  their  sentence  and  punishment. 
But,  where  the  imprisonment  is  only  for  safe  custody  before  the  eonviction, 
and  not  for  punishment  cftenoarde^  in  such  cases  bail  is  ousted  or  taken  away, 
wherever  the  offence  is  of  a  very  enormous  nature;  for  then  the  public  is  en- 
titled to  demand  nothing  less  than  the  highest  security  that  can  be  given,  viz., 
the  body  of  the  accused;  in  order  to  insure  that  justice  shall  be  done  upon 
him  if  guilty.  Such  persons,  therefore,  as  the  author  of  the  Mirror  observes, 
{g)  have  no  other  sureties  but  the  four  walls  of  the  prison.  By  the  ancient 
common  law,  before  (h)  and  since  {i)  the  conquest,  all  felonies  were  bailable, 
till  murder  was  excepted  by  statute:  so  that  persons  might  be  admitted  to  bail 
before  conviction  almost  in  every  case.  But  the  statute  Westm.  I,  3  Edw.  1, 
o.  16, "takes  away  the  power  of  bailing  in  treason,  and  in  divers  instances  of 
felony.  The  statutes  23  Hen.  YI,  c.  9,  and  1  and  2  P.  and  M.  c.  13,  give  far- 
ther regulations  in  this  matter;  (6)  and  upon  the  whole  we  may  collect,  {k\ 
that  no  Justice  of  the  peace  can  bail,  1.  Upon  an  accusation  of  treason:  (7) 
nor,  2.  Of  murder:  nor,  3.  In  case  of  manslaughter,  if  the  prisoner  be  clearly 
the  slayer,  and  not  barely  suspected  to  be  so;  or  if  any  indictment  be  found 
against  him:  nor,  4.  Such  as,  being  committed  for  felony,  have  broken  prison; 
because  it  not  only  carries  a  presumption  of  guilt,  but  is  also  superadding  one 
felony  to  another:  6.  Persons  outlawed:  6.  Such  as  have  abjured  the  realm: 
7.  ^Approvers,  of  whom  we  shall  speak  in  a  subsequent  chapter,  and  ■  «onni 
persons  by  them  accused:  8.  Persons  taken  with  the  mainour*  or  in  l-  -' 
the  fact  of  felony:  9.  Persons  charged  with  arson:  10.  Excommunicated  per- 
sons taken  by  writ  de  excommunicato  capiendo:  all  of  which  are  clearly  not 
admissible  to  bail  by  the  justices.  Others  are  of  a  dubious  nature;  as,  11. 
Thieves  openly  defamed  and  known:  12.  Persons  charged  with  other  felonies, 
or  manifest  and  enormous  offences,  not  being  of  good  fame:  and,  13.  Acces- 
sories to  felony,  that  labour  under  the  same  want  of  reputation.  These  seem 
to  be  in  the  discretion  of  this  justices,  whether  bailable  or  not.  The  last  class 
are  such  as  must  be  bailed  upon  offering  sufficient  surety;  as,  14.  Persons  of 

food  fame,  charged  with  a  bare  suspicion  of  manslaughter,  or  other  inferior 
omicide:  15.  Such  persons,  being  charged  with  petit  larceny,  or  any  felony 
not  before  specified:  or,  16.  With  being  acoessory  to  any  felony.  Lastly,  it 
is  agreed  that  the  court  {I)  of  king's  bench  (or  any  judge  {m)  thereof  in  time 

m  9 HaL  P.  a  127.  (0)0.  2.|94.  (^)  2 Inst.  189. 

(A  In  omnUyua  pUxdtU  de  felonia  §olei  cuxutatui  per  pUgioe  dimitti,  prmterquam  in  piacito  de  Aomi- 
eidhf  ubi  ad  terrorem  aliter  tiahUum  eet,    (QIaht. 7. 1^  o.  1.) 
(J;)  2  Inst.  186.    2  HaL  P.  0. 120. 

<l)2lD8t.l8B.    LAtch.18.    VaugKim,    Oomb.  111.  296.    1  Oomyii*!  IHff.  48B.     . 
(m)  Skin.  888.    Balk.  lOBw    Stra.  911.    1  Ck>m7n*8  Dig.  497. 

(8)  These  statutes  are  since  repealed,  and  much  more  liberal  auUiority  is  conferred  upon 
Justices  to  admit  to  bail. 

In  the  United  States  it  Lb  provided  bv  the  national  and  state  constitutions  that  unreason- 
able bail  shall  not  be  required.  But  what  is  reasonable  is  necessarily  left  to  the  discretion 
of  the  officer  who  is  empowered  to  fix  it  Bail  is  usually  denied  in  offenses  punishable 
capitally,  where,  in  the  opinion  of  the  magistrate,  the  proof  of  guilt  is  evident  or  the  pre- 
sumption great;  but,  nevertheless,  there  is  power  to  let  to  bail  even  in  capital  cases. 
United  States  v.  Hamilton,  8  Dall.,  17;  United  States  v.  Jones,  8  Wash.  C.  C,  209;  Com- 
monwealth V.  Semmes,  11  Leigh,  065;  Ck>mmonwealth  v.  Archer,  6  Gratt,  705;  State  v. 
Summons,  19  Ohio,  189;  People  v.  Smith,  1  CaL,  9;  Barronet's  Case,  1  EL  and  Bl.  1. 

As  to  the  duty  of  the  Justices  in  taking  bail  to  look  into  the  nature  of  the  charge  and  the 
evidence  to  sustain  it,  see  the  case  last  cited.  The  duty  is  essoitially  ludidaL  Linford  v. 
Fitsroy,  18  Q.  B.,  240;  Reg.  v.  Badger,  4  id.,  468. 

(7)  On  a  charge  of  treason,  bail  cannot  be  taken,  except  by  order  of  a  secretary  of  state, 
or  by  the  court  ot  queen's  bench*  or,  in  vacation,  by  oob  of  the  Judges  thereof.  11  and  lH 
Vie.,  c  li. 
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of  Taoation)  may  bail  for  any  crime  whatCK^ever,  be  it  treason  (n),  murder  (o), 
or  any  other  offence,  according  to  the  ciroomBtances  of  the  caae.  And  herein 
the  wisdom  of  the  law  is  very  manifest.  To  allow  bail  to  be  taken  conmionly 
for  snch  enormous  crimes  would  greatly  tend  to  elude  the  public  justice:  and 
yet  there  are  cases,  though  they  rarely  nappen,  in  which  it  would  be  hard  and 
unjust  to  confine  a  man  in  prison,  though  accused  even  of  the  ^^atest  offence. 
The  law  hfls  therefore  provided  one  court,  and  only  one,  which  has  a  discre- 
tionary power  of  bailing  in  any  case:  except  only,  even  to  this  high  jurisdic- 
tion, and  of  course  to  all  inferior  ones,  such  persons  as  are  committed  by  either 
r*aoo1  ^^^^^  ^^  parliament,  so  long  as  the  ^session  lasts;  or  such  as  are  com- 
^  -I  mitted  for  contempts  by  any  of  the  king's  superior  courts  of  justice,  (jp) 
Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party  cannot  find  bail, 
he  is  to  be  committed  to  the  county  gaol  by  the  mittimtes  of  the  justice,  or 
warrant  under  his  hand  and  seal,  containing  the  cause  of  his  commitment: 
there  to  abide  till  delivered  by  due  course  of  law.  {q)  But  this  imprisonment, 
as  has  been  said,  is  only  for  safe  custody,  and  not  for  punishment:  therefore, 
in  this  dubious  interval  between  the  commitment  and  trial,  a  prisoner  ought 
to  be  used  with  the  utmost  humanity;  and  neither  be  loaded  with  needless 
fetters,  nor  subjected  to  other  hardships  than  such  as  are  absolutely  requisite 
for  the  purpose  of  confinement  only;  though  what  are  so  requisite  must  too 
often  be  leit  to  the  discretion  of  the  gaolers;  who  are  frequently  a  merciless 
race  of  men,  and,  by  being  conversant  in  scenes  of  misery,  steeled  against  any 
tender  sensation.  Yet  the  law  (as  formerly  held)  would  not  justi^  them  in 
fettering  a  prisoner,  unless  where  he  was  unruly,  or  had  attempted  to  escape; 
(r)  this  being  the  humane  language  of  our  ancient  lawgivers:  (#)  '^euatodes 
pcmam  sibi  commisaorum  non  augecmt,  nee  eo$  torqueant;  sed  amni  ianfUia 
remota,  pietateqtie  iidhibitc^Jiuiicia  debUe  exequarUur.^ 


CHAPTER  XXIIL 
OF  THE  SEVERAL  MODES  OP  PROSECUTION. 

Thb  next  step  towards  the  punishment  of  offenders  is  their  prosecution,  or 
the  manner  of  their  formal  accusation.  (1)  And  this  is  either  upon  a  previous 
finding  of  the  fact  by  an  inquest  or  grand  jury;  or  without  such  previous  find- 
ing.   The  former  way  is  either  by  presentment  or  indictment. 

L  A  presentment,  genercUly  taken,  is  a  very  comprehensive  term;  inolndinff 
not  only  presentments,  properly  so  called,  but  also  inquisitions  of  ofilce  and 
indictments  by  a  grand  jury.    A  presentment,  properly  speaking,  is  the  notice 

(n)  In  the  reign  of  Queen  Elisabeth  it  was  the  unanimous  opinion  of  the  judges,  that  no  court  oonld  bail 
upon  a  oonunitment  for  a  charge  of  high  treason,  bj  any  of  the  aueen*s  prlTT  oouncIL   1  Anders.  9B6. 

(o)  hi  omnibua  placitii  de  fehmia  mUi  tbocutatv*  per  plegiot  cUmittt,  prcuer^uctm  in  plaeUo  de  hom^ 
eiaio.  (Qlan.  1. 14,  c.  1.)  Sciendum  tamen  Q^od,  in  noo  pladto  non  •olA  o/oouaaJtw  per  pUgiM  dinUm, 
niii  ex  regitBvoteMtatis  benefido.    (Ibid,  o.  8.) 

(p)  StaundfT P,  a  78,  6.  («)  8  Hal.  P.  0. 128. 

(^8Inst.881.    8Inst84.  <•)  Flet.  Z.  1,  o.  88. 


(1)  It  is  a  requirement  of  constitutional  law  that  a  person  accused  of  crime  shall  be  en- 
titled to  a  speedy  trial,  and  this  has  been  said  to  mean  a  trial  so  soon  after  indictment  as 
the  prosecution  can,  by  a  fair  exercise  of  reasonable  diligence,  prepare  for  trial,  regard  be- 
ing nad  to  the  terms  of  court.  U.  8.  ▼.  Fox,  8  Montana,  612.  By  the  Sdbeoi  €hrpu$  Act» 
81  Oar.  II.,  c.  S,  §  7,  a  person  committed  for  treason  or  felony  must  be  indicted  at  the  next 
term  or  sessions,  and  if  not  indicted  and  tried  in  the  second  term  or  sessions,  he  shall  be  dis- 
charged from  confinement,  unless  the  delay  arises  from  the  impossibility  of  reaching  wit- 
nesses for  the  prosecution.  Similar  provisions  are  found  in  the  statutes  of  the  American 
States,  and  there  are  general  statutes  limiting  the  time  within  which  prosecutions  for  crimi- 
nal offenses  shall  be  mstituted. 
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taken  by  a  grand  jury  of  any  offenoe  from  their  own  knowledf^e  or  observation, 
{a)  without  any  bill  of  indictment  laid  before  them  at  the  suit  of  the  king:  as 
the  presentment  of  a  nuisance,  a  libel,  and  the  like;  upon  which  the  officer  of 
the  court  must  afterwards  frame  an  indictment,  (6)  before  the  party  presented 
can  be  put  to  answer  it.  An  inquisition  of  office  is  the  act  of  a  jury  sum- 
moned by  the  proper  officer  to  inquire  of  matters  relating  to  the  crown,  upon 
evidence  laid  before  them.  Some  of  these  are  in  themselves  convictions,  and 
cannot  afterwards  be  traversed  or  denied;  and  therefore  the  inquest  or  jury, 
ought  to  hear  all  that  can  be  alleged  on  both  sides.  Of  this  nature  are  all  in- 
quisitions of  /elo  de  9e;  of  flight  in  persons  accused  of  felony;  of  deodands, 
and  the  like;  and  presentments  of  petty  offences  in  the  sheriff's  toum  or  court- 
leet,  whereupon  tne  presiding  officer  may  set  a  fine.  (2)  Other  inquisitions 
may  be  afterwards  traversed  and  examined:  as  particularly  the  coroner's 
inquisition  of  the  death  of  a  man,  when  it  finds  any  one  guilty  of  r*oo2l 
homicide;  (3)  for  in  such  cases  the  offender  so  presented  must  be  ^  -■ 
arraigned  upon  this  inquisition,  and  may  dispute  the  truth  of  it;  which  brings 
it  to  a  kind  of  indictment,  the  most  usual  and  effectual  means  of  prosecution, 
and  into  which  we  will  therefore  inquire  a  little  more  minutely. 

n.  An  indictment  (c)  is  a  written  accusation  of  one  or  more  persons  of  a 
crime  or  misdemeanor,  preferred  to,  and  presented  upon  oath  by,  a  grand  jury. 
To  this  end  the  sheriff  of  every  county  is  bound  to  return  to  every  session  of 
the  peace,  and  every  commission  of  oyer  and  terminer,  and  of  general  gaol 
delivery,  twenty-four  good  and  lawful  men  of  the  county,  some  out  of  every 
hundred,  to  inquire,  present,  do,  and  execute  all  those  things  which,  on  the 
part  of  our  lord  the  king,  shall  then  and  there  be  commanded  them.  {d\  They 
ouffht  to  be  freeholders,  (4)  but  to  what  amount  is  uncertain:  («)  whicn  seems 
to  he  casus  omissus,  Sind  as  proper  to  be  supplied  by  the  legislature  as  the 
qualifications  of  the  petit  jury,  which  were  formerly  equally  vague  and  un- 
certain, but  are  now  settled  by  several  acts  of  parliament.  However,  they 
are  usually  gentlemen  of  the  best  figure  in  the  county.  As  many  as  appear 
upon  this  panel  are  sworn  upon  the  grand  jury,  to  the  amount  of  twelve  at 
the  least,  and  not  more  than  twenty-three;  that  twelve  may  be  a  majority. 
Which  number,  as  well  as  the  constitution  itself,  we  find  exactly  described,  so 
early  as  the  laws  of  king  Ethelred.  (/)  *'  JSkeant  seniores  duodecim  thani,  et 
prcefectus  cum  eis,  et  Jurent  super  sanctuarium  quod  eis  in  manus  datWy  quod 
nolint  uUum  innocentem  accusarSy  nee  cdiquem  noxium  eelareJ'*    In  the  time 

la)  Lamb.  XirenarcK,  L  4,  e.  6  (6)  S  Jiut  780. 

(e)  See  Appendix,  i  1.  ((QSHaLP.aiM  («)  Ibid.  tU.  (,  f)  WSk.  LL.  AmqI  Box,  117. 

(2)  Mr.  Justice  Coleridce  points  out  an  inaccuracy  here.  He  shows  that  inquisitions  of 
felo  de  ae  may  be  traversed  by  the  executors  or  administrators  of  the  deceased.  Toomes  v. 
Etherington,  1  Saund.  R,  808,  n.  1,  ed.  1824;  that  Inquisition  is  not  taken  of  the  flight  of 
persons  accused  of  felony  distinct  from  the  felony;  that  the  finding  as  to  deodands  is  not 
so  conclusive  but  that  the  court  may  interfere  to  diminish  the  value:  Fost.,  266;  and  that, 
as  to  presentments  of  petty  offenses  in  the  toum  or  leet.  Lord  Mansfield  has  said  that  it 
cannot  be  true  that  they  are  not  traversable  anywhere:  Cowp.,  459;  and  the  law  seems  to 
be  that,  before  the  fine  is  estreated  and  paid,  though  not  afterwards,  the  presentment  may 
be  removed  by  e&rUorari  into  the  court  of  king's  l^neh,  and  traversed  thne.  Rex  v.  Hea- 
ton,  2  T.  R,  184. 

(8)  That  the  finding  of  a  coroner's  jury  is  in  itself  an  indictment  upon  which  a  trial  may 
be  had  without  the  intervention  of  a  grand  Jury,  see  R.  v.  Ingham,  9  Cox,  606.  The  old 
doctrine  was  that  one  might  be  put  on  trial  for  crime  without  indictment  when  a  verdict 
had  in  a  civil  action  involved  flnaing  one  guilty  of  crime.  As  if  in  trespass  the  Jury  found 
the  defendant  stole  the  goods.  2  Uawk.  F.  C.,  c.  25,  g  6;  Com.  Dig.,  indictment,  0.  Or 
in  slander  for  calling  one  a  thief,  and  the  Jury  found  a  Justification  made  out  Bac.  Abr. 
Indictment,  B.  5.  '  But  no  such  proceeding  is  known  to  modern  Enfflish  law. 

Capita]  or  other  infamous  crimes  against  the  United  States  are  only  to  be  tried  on  indict- 
ment Const  XT.  S.,  Amendment  5.  In  a  majority  of  the  states  there  are  similar  constito* 
tional  provisions,  but  in  some  the  grand  jury  is  abolished,  and  an  information  filed  by  a 
public  prosecutor  is  substituted  for  an  indictment 

(4)  It  is  not  essential  that  they  be  freeholders.    Russ.  and  K,  177. 
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•f  Kine  Richard  the  First  (according  to  Hoveden)  the  process  of  electing  the 
grand  lary  ordained  by  that  prince,  was  as  follows:  four  knights  were  to  be 
taken  from  the  coanty  at  large,  who  chose  two  more  out  of  every  hundred; 
which  two  associated  to  themselyes  ten  other  principal  freemen,  and  those 
twelve  were  to  answer  concerning  all  particulars  relatmg  to  their  own  district. 
r*303l  ^^^^  number  was  probably  *found  too  large  and  inconvenient;  but 
^  -■  the  traces  of  this  institution  still  remain  in  that  some  of  the  jury  must 
be  summoned  out  of  every  hundred.  This  grand  jury  are  previously  in^ 
structed  in  the  articles  of  their  inquiry,  by  a  charge  from  the  judge  who  pre- 
sides upon  the  bench.  They  then  withdraw,  to  sit  and  receive  indictments, 
which  are  preferred  to  them  in  the  name  of  the  king,  but  at  the  suit  of  any 
private  prosecutor;  and  they  are  only  to  hear  evidence  on  behalf  of  the  pro- 
secution: for  the  finding  of  an  indictment  is  only  in  the  nature  of  an  inquiry 
or  accusation,  which  is  afterwards  to  be  tried  and  determined;  and  the  grand 
jury  are  only  to  inquire,  upon  their  oaths,  whether  there  be  sufficient  cause  to 
call  upon  the  party  to  answer  it.  A  grand  jury,  however,  ought  to  be  thor- 
oughly persuaded  of  the  truth  of  an  indictment,  so  far  as  their  evidence  goes; 
and  not  to  rest  satisfied  merely  with  remote  probabilities:  a  doctrine  that 
might  be  applied  to  very  oppressive  purposes,  (ff) 

The  grand  jury  are  sworn  to  inquire,  only  for  the  body  of  the  county,  pra 
corpore  comitatus;  and  therefore  they  cannot  regularly  inouire  of  a  fact  done 
out  of  that  county  for  which  they  are  sworn,  unless  particularly  enabled  by  an 
act  of  parliament.  And  to  so  high  a  nicety  was  this  matter  anciently  can-ied, 
that  wnere  a  man  was  wounded  in  one  county,  and  died  in  another,  the  offender 
was  at  common  law  indictable  in  neither,  because  no  complete  act  of  felony  was 
done  in  any  one  of  them;  but  by  statute  2  and  3  £dw.  YI,  c.  24,  he  is  now 
indictable  in  the  county  where  the  party  died.  And,  by  statute  2  Geo.  II,  c. 
21,  if  the  stroke  or  poisoning  be  in  England,  and  the  death  upon  the  sea,  or  out 
of  England:  or,  vice  versa;  the  offenders  and  their  acce8Sorie9  may  be  indicted 
in  the  county  where  either  the  death,  poisoning,  or  stroke  shall  happen.  And 
so  in  some  other  cases;  as  particularly,  where  treason  is  committea  out  of  the 
realm,  it  may  be  inquired  of  in  any  county  within  the  realm,  as  the  king  shall 
direct,  in  pursuance  of  statutes  26  Hen.  YIII,  c.  13,  33  Hen.  YIII,  c.  23,  35 
Hen.  YIII,  c.  2,  and  6  and  6  Edw.  YI,  c.  lU  And  counterfeiters,  washers,  or 
r  *^n4l  ™^i^^B^^'*9  *^^  ^^®  current  coin,  together  with  all  manner  of  felons  and 
I-  -I  their  accessories,  may  by  statute  26  Hen.  YHI,  c.  6  (confirmed  and 
explained  by  34  and  35  Hen.  YllI,  c.  26,  §S  85,  86),  be  indicted  and  tried  for 
oUose  offences,  if  committed  in  any  part  (A)  of  Wales,  before  the  justices  of 
gaol-delivery  and  of  the  peace  in  the  next  adjoining  county  of  England,  where 
the  king's  writ  runneth:  that  is,  at  present  in  the  county  ot  Hereford  or  Salop; 
and  not,  as  it  should  seem,  in  the  county  of  Chester  or  Monmouth:  the  one 
being  a  county-palatine  where  the  king's  writ  did  not  run,  and  the  other  a  part 
of  Wales,  in  26  Hen.  YIH.  (%)  Murders,  also,  whether  committed  in  Engbtnd 
or  foreign  parts,  {k)  may  by  virtue  of  the  statute  33  Hen.  YHI,  o.  23,  be  in- 
quired of  and  tried  by  the  king's  special  commission  in  any  shire  or  place  in 
tne  kingdom.  By  statute  10  and  11  Wm.  HI,  c.  25,  all  robberies  and  other 
capital  crimes,  committed  in  Newfoundland,  may  be  inquired  of  and  tried  in 
any  county  in  England.  Offences  against  the  black-act,  9  Geo.  I,  c.  22,  may 
be  inquired  of  and  tried  in  any  county  in  England,  at  the  option  of  the  pro- 
secutor, if)  So  felonies  in  destroying  turnpikes,  or  works  upon  navigable 
rivers,  erected  by  authoritpr  of  parliament,  mav  by  statutes  8  (ieo.  II,  c  20, 
and  13  Gbo.  IH,  c.  84,  be  inquired  of  and  tried  in  any  adjacent  county.  By 
statute  26  Gko.  H,  c.  19,  plundering  or  stealing  from  any  vessel  in  distress  or 
wrecked,  or  breaking  any  ship  contrary  to  12  Ann.  st.  2,  c.  18  (m)  may  be  pro- 
Co)  stale  TriA]i,iT.i8a.  (ft)8tra.668.  8Mod.lM.  (OSee  Hardr.  «1 
»)  107*1  Oase,  at  the  Old  Bafler,  Dec.  17S0.    Boacbe^t  Case,  Dea  1778. 

(0  Soheld  lu  all  the  judges,  H.    11  Qeorge  m.  In  the  oaee  of  Blchanl  Mortis,  on  a  ease  ntend 
IkeOldBaileT*  (m)  Bee  page  9M. 
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BecQted  either  in  the  county  where  the  fact  is  committed,  or  in  any  conntT 
next  adjoining;  and,  if  committed  in  Wales,  then  in  the  next  adjoining  English 
county:  by  which  is  understood  to  be  meant  such  English  county  as  by  the 
statute  26  Hen.  VIII,  above  mentioned,  had  before  a  concurrent  jurisdiction 
with  the  great  sessions  of  felonies  committed  in  Wales,  (n)  Felonies  com- 
mitted out  of  the  realm,  in  burning  or  destroying  the  king's  ships, 
^magazines,  or  stores,  may  by  statute  12  Geo.  Ill,  c.  24,  be  inquired  of  i-^oaki 
and  tried  in  any  county  of  England,  or  in  the  place  where  the  offence  *-  ^ 
is  committed.  By  statute  18  Ueo.  Ill,  c.  63,  misdemeanors  committed  in  India 
may  be  tried  upon  information  or  indictment  in  the  court  of  king's  bench  in 
England;  and  a  mode,  is  marked  out  for  examining  witnesses  by  commission, 
and  transmitting  their  depositions  to  the  court.  But,  in  general,  all  offences 
must  be  inquired  into,  as  well  as  tried,  in  the  county  where  the  fact  is  com- 
mitted. Tet,  if  larceny  be  committed  in  one  county,  and  the  goods  carried 
into  another,  the  offender  may  be  indicted  in  either;  for  the  offence  is  com- 
plete in  both,  (o)  Or  he  may  be  indicted  in  England'  for  larceny  in  Scot- 
land, and  carrying  the  goods  with  him  into  England,  or  vice  versa;  or  for 
receiving  in  one  part  of  the  united  kingdom  goods  that  have  been  stolen  in 
another,  {p)  But  for  robbery,  burglary,  and  the  like,  he  can  only  be  indicted 
where  the  fact  was  actually  committed;  for  though  the  carrying  away  and 
keeping  of  the  goods  is  a  continuation  of  the  original  taking,  and  is  therefore 
larceny  in  the  second  county,  yet  it  is  not  a  robbery  or  burglary  in  that  juris- 
diction. And  if  a  person  be  indicted  in  one  county  for  larceny  of  goods  origin- 
ally taken  in  another,  and  be  thereof  convicted,  or  stands  mute,  he  shall  not 
be  admitted  to  his  clergv:  provided  the  original  taking  be  attended  with  such 
circumstances  as  would  have  ousted  him  of  nis  clergy  by  virtue  of  any  statute 
made  previous  to  the  year  1691.  (^)  (5) 

When  the  grand  jury  have  heard  the  evidence,  if  they  think  it  a  groundless 
accusation,  they  used  formerly  to  endorse  on  the  back  of  the  bill,  '^  ignorarmis;^ 
or,  we  know  nothing  of  it:  intimating,  that  though  the  facts  might  possibly  be 
true,  that  truth  did  not  appear  to  them:  but  now,  they  assert  in  English  more 
absolutely,  "not  a  true  bill;"  or  (which  is  the  better  way)  "not  found;"  and 
then  the  party  is  discharged  without  farther  answer.  But  a  fresh  bill  may 
afterwards  be  preferred  to  a  subsequent  grand  jury.  If  they  are  satisfied  of 
the  truth  of  the  accusation,  they  tnen  *endorse  upon  it,  "a  true  bill;"  r^qoAi 
anciently  "  billa  vera.^^  The  indictment  is  then  said  to  be  found,  and  L  J 
the  party  stands  indicted.  But  to  find  a  bill  there  must  at  least  twelve  of  the 
jury  agree:  for  so  tender  is  the  law  of  England  of  the  lives  of  the  subjects, 
that  no  man  can  be  convicted  at  the  suit  of  the  king  of  any  capital  offence, 
unless  by  the  unanimous  voice  of  twenty-four  of  his  equals  and  neighbours: 
that  is,  by  twelve  at  least  of  the  grand  jury,  in  the  first  place,  assenting  to  the 
accusation:  and  afterwards,  by  the  whole  petit  jury,  of  twelve  more,  finding 
him  guilty,  upon  his  trial.  But  if  twelve  of  the  grand  jury  assent,  it  is  a  good 
presentment,  though  some  of  the  rest  disagree,  (r)  And  the  indictment,  when 
so  found,  is  publicly  delivered  into  court. 

(n)  At  Shrewsbury  saniiner  asslies,  1774,  Pmtj  and  Roberts  were'eonriotad  of  plundering  a  Tenel 


whtoh  was  wrecked  on  the  ooast  of  Anglesey.  It  was  moved  in  arrest  of  Judgment,  that  Chester,  and  nol 
Salop,  was  the  next  adjoining  English  oounty.  But  aU  the  Judges  (In  Mioh.  15  Qeo.  Ill)  held  the  prosecu- 
tion to  be  reinilar. 

(o)  1  Hal.  P.  c.  607.  (p)  Stat  18  Qeo.  m,  c  81. 

(«)  Stat.  85  Hen.  Vm,  a  8.   8W.andM.aei  (r)  8  HaL  P.  0, 1«. 

(5)  Formerly  it  was  necessair  to  state  the  venue  in  the  body  of  the  indictment,  but  it  is 
not  80  now.  See  statute  14  ana  16  Vie,  c.  100,  g 28.  And  as  the  court  by  the  same  statute 
has  power  to  allow  an  amendment  in  the  statement  of  the  venue,  an  objection  on  this  score 
does  not  often  become  available,  unless  the  indictment  on  its  face,  or  the  evidence  given 
on  the  trial,  shows  that  the  court  had  no  Jurisdiction.  And  if  the  record  on  its  face  shows 
the  court  to  have  no  Jurisdiction,  a  conviction  cannot  be  sustained  without  amendment^ 
notwithstandinethe  court  had  Jurisdiction  in  fact    Reg.  v.  Mitchell,  2  Q.  B.,  686. 
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Indiotmento  must  have  a  precise  and  saffi^ient  certainty.  (6)  By  Btatnte 
1  Hen.  Vy  c.  5,  all  indictments  must  set  forth  the  christian  name,  simame,  and 
addition  of  the  state,  and  degree,  mystery,  town,  or  place,  and  county  of  the 
offender:  and  all  this  to  identify  his  person^  The  tinUy  and  place,  are  also  to 
be  ascertained  by  naming  the  day  and  township,  in  which  the  fact  was  com- 
mitted; though  a  mistake  in  these  points  is  in  general  not  held  to  be  material, 
provided  the  time  be  laid  previous  to  the  finding  of  the  indictment,  and  the 
place  to  be  within  the  lurisdiction  of  the  court;  unless  where  the  place  is  laid, 
not  merely  as  a  venite,  but  as  a  part  of  the  description  of  the  fact  (s)  But 
sometimes  the  time  may  be  very  material,  where  there  is  any  limitation  in 
point  of  time  assigned  for  the  prosecution  of  offenders:  as  by  the  statute  7 
Wm.  Ill,  c.  8,  which  enacts,  that  no  prosecution  shall  be  haa  for  any  of  the 
treasons  or  misprisions  therein  mentioned  (except  an  assassination  designed  or 
attempted  on  the  person  of  the  king),  unless  the  bill  of  indictment  be  found 
within  three  years  after  the  offence  committed:  (t)  and  in  case  of  murder,  the 
time  of  the  death  must  be  laid  within  a  year  and  a  day  after  the  mortal  stroke 
was  given.  The  offence  itself  must  also  be  set  forth  with  clearness  and  cer- 
tainty; and  in  some  crimes  particular  words  of  art  must  be  used,  which  are  so  ap- 
propriated by  the  law  to  express  the  precise  idea  which  it  entertains  of  the 
r*307l  *^^®"^^*  ^^^^  °^  other  words,  however  synonymous  they  may  seem, 
L        J   are  capable  of  doing  it.     Thus,  in  treason,  the  facts  must  be  laid  to  be 

(«)S  Hawk.  p.  a  486).  (0  Foct.  MS. 

(0)  "  The  object  of  the  indictment  is,  first,  to  furnish  the  accused  with  such  a  descriptioa 
of  the  charge  against  him  as  will  enable  him  to  make  his  defense,  and  avail  himself  oi  his 
conviction  or  acquittal  for  protection  against  a  further  prosecution  for  the  same  cause;  and, 
second,  inform  the  court  of  the  facts  alleged,  so  that  it  may  decide  whether  they  are  suffi- 
cient to  support  a  conviction,  if  one  should  be  had.  For  this,  facts  are  to  be  stated;  not 
conclusions  of  law  alone.  A  crime  is  made  up  of  acts  and  intent;  and  these  must  be  set 
forth  in  the  indictment,  with  reasonable  particularity,  of  time,  place,  and  circumstances." 
TJ.  8.  V.  Cruikshank,  92  U.  S.,  542,  558;  Jarrard's  Case,  L.  and  C,  301;  Merwin.v.  People, 
26  Mich.,  298.  By  the  sixth  amendment  to  the  constitution  of  the  United  States  an  ac- 
cused party  is  entitled  to  be  informed  of  the  nature  and  cause  of  the  accusation  against 
him.  The  Indictment  must  therefore  set  forth  the  offense  with  clearness  and  all  necessary 
certainty  to  apprise  the  accused  of  the  crime  he  is  charged  with.  U.  8.  v.  Mills,  7  Pet, 
188.  The  alleged  crime  must  be  set  forth  with  reasonable  precision,  directness,  and  full- 
ness. Com.  V.  Phillips,  16  Pick.,  211.  Every  ingredient  of  the  offense  must  be  clearly 
alleged.  U.  8.  v.  Cook,  17  Wall.,  168.  The  reijuisites  of  an  indictment  are  thus  described 
by  Justice  Brett  in  a  carefully  considered  opinion:  "An  indictment  must  contain  an  alle- 

Sation  of  every  fact  necessary  to  constitute  the  criminal  charge  preferred  by  it.  As,  in  or- 
er  to  make  acts  criminal,  they  must  always  be  done  with  a  cnminal  mind,  the  existence 
of  that  criminality  of  mind  must  always  be  alleged.  If,  in  order  to  support  the  charge,  it 
is  necessary  to  show  that  certain  acts  have  been  committed,  it  is  necessary  to  allege  that 
those  acts  were  in  fact  committed.  If  it  is  necessary  to  show  that  those  acts,  when  they 
were  committed,  were  done  with  a  particular  intent,  it  is  necessaiy  to  aver  that  intention. 
If  it  is  necessary,  in  order  to  support  the  charge,  tliat  the  existence  of  a  certain  fact  should 
be  negatived,  the  negative  must  be  alleged."  K.  v.  Aspinall,  2  Q.  B.  D.,  66;  and  see  Brad- 
laugh  V.  The  Queen,  8  Q.  B.  D.,  607.  As  to  the  last  point,  see  Com.  v.  Hart,  11  Cush., 
180,  where  it  is  held  that  if  in  the  enacting  clause  of  a  statute  there  is  an  exception,  the 
party  pleading  an  offense  against  the  statute  must  shorw  that  his  adversary  is  not  within  the 
exception;  but,  if  the  exception  is  in  a  subsequent  clause  or  statute,  it  is  to  be  shown  in  de- 
fense. "  The  ultimate  design  *of  all  these  objects  "  (that  is,  those  sought  to  be  accomplished 
by  strictness  in  setting  forth  the  charge),  "is  fairness  to  the  prisoner;  and  consequently  any 
indictment  which  has  failed  to  set  forth  the  offense  with  such  certainty  as  to  accomplish 
any  of  these  purposes  as  far  as  the  nature  and  circumstances  of  the  case  would  permit,  has 
generally  been  held  bad  upon  general  demurrer,  or  motion  In  arrest  of  Judgment,  or  on  writ 
of  error.  It  is,  however,  true  that  in  some  cases  and  to  some  extent  the  omission  to  state 
facts  not  essential  constituents  of  the  offense  in  the  abstract,  but  which  are  required  to  be 
stated,  if  known,  may  be  excused  by  an  allegation,  on  the  face  of  the  indictment,  showing 
why  they  could  not  be  stated.  Thus,  first,  the  grand  jury  may  not  have  been  able  to 
ascertain  the  names  of  third  persons  whose  names  ought  regularly  to  be  stated;  or,  ieeond, 
the  means  used  to  take  life  in  case  of  murder;  or,  third,  if  in  forgery,  the  forged  instru- 
ment be  lost,  or  in  the  hands  of,  or  concealed  by,  the  defendant;  in  the  first  case,  the 
names;  in  the  second,  the  means  used  to  produce  death;  and,  in  the  third,  the  exact  words 
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done,  ^treasonably  and  against  his  allegiance;"  anciently,  '^prodUorie  et  contra 
ligeantiote  suae  dwitumi*^  else  tbe  indictment  is  void.  In  indictments  for  mnr- 
der,  it  is  necessary  to  say  that  the  party  indicted  ''murdered,"  not  ''killed,"  or 
''slew,"  the  other;  which  till  the  late  statute  was  expressed  in  Latin  by  the 
word  ^*murdravU.^  {u)  In  all  indictments  for  felonies,  the  adverb  "felonious- 
ly," ^'/elonice,^^  must  be  used;  and  for  burglaries  also  "burglaritery**  or  in  Bug* 
lish,  "burglariously:"  and  all  these  to  ascertain  the  intent.  In  rapes,  the  word* 
**rapuU,*'  or  "ravished,"  is  necessary,  and  must  not  be  expressed  by  any  peri-' 
phrasis;  in  order  to  render  the  crime  certain.  So  in  larcenies  also,  the  words 
**/el<mice  cepit  et  aaporta^U^  "feloniously  took  and  carried  Skwskj^'^*  are  necessary 
to  every  indictment;  for  these  only  can  express  the  very  offence.  Also 
in  indictments  for  murder,  the  length  and  depth  of  the  wound  should  in 
general  be  expressed,  in  order  that  it  may  appear  to  the  court  to  have  been  of 
a  mortal  nature;  but  if  it  goes  through  the  body,  then  its  dimensions  are  im- 
material, for  that  is  apparently  sufficient  to  have  been  the  cau^e  of  the  death. 
Also,  where  a  limb,  or  the  like,  is  absolutely  cut  off,  there  such  description  is 
impossible,  (v)  Lastly,  in  indictments  the  vahte  of  the  thing,  which  is  the 
subject  or  instrument  of  the  offence,  must  sometimes  be  expressed.  In  indict- 
ments for  larcenies  this  is  necessary,  that  it  may  appear  whether  it  be  grand  ox 
petit  larceny;  and  whether  entitled  or  not  to  the  benefit  of  clergy;  in  homicides 

(« )  See  book  m,  page  8tl.  (v)  6  Bep.  ISH 


ef  the  forged  instniment,  may  be  stated  to  the  jurors  aforesaid  unknown  (though  in  the  case 
of  the  forged  instrument,  its  loss  or  deatruction,  or  its  possession  or  concealment  by  Uie 
prisoner  must  be  stated  and  its  substance  giyen).  And  upon  the  same  principle*  the  omis- 
sion of  a  specific  statement  of  many  other  facts  not  absolutely  essential  to  tiie  existence  of 
the  offense,  may  doubtless  be  excused  in  the  same  way."  Merwin  v.  People,  26  Mich.,  298. 

The  certainty  required  in  an  indictment  is  said  by  Justice  Bailer  to  be  "  what,  upon  a 
fair  and  reasonable  construction,  may  be  called  certain,  without  recurring  to  possible  facts 
which  do  not  appear."  R  v.  Lyme  Regis,  1  Doug.,  159.  "  The  court  will  construe  the 
words  according  to  their  ordinary  and  usual  acceptation,  and  technical  terms  according  to 
their  technical  meaning.  An  indictment  is  not  vitiated  by  ungnunmatical  language  or 
clerical  errors,  if  the  real  meaning  is  sufficiently  expressed.  An  indictment  is  not  objection- 
able as  ambiguous  or  obscure  if  it  be  clear  enough  according  to  reasonable  intendment  or 
construction,  though  not  worded  wtb  absolute  precision.  'And  if  there  is  no  necessary  am- 
biguity in  the  construction  of  an  indictment,'  said  Chief  Justice  Tindal,  '  we  are  not  bound 
to  create  one  by  reading  an  indictment  in  the  only  way  which  will  make  it  unintelligible."* 
Heard's  Cr.  PI,  105-6.  See  further  on  the  requisites  of  an  indictment,  Archbold  Or.  Pr. 
and  PL;  Bish.  Cr.  Proc,  §§  819-713;  Heard  Cr.  PL,  41-261,  in  which  most  of  the  cases 
cited  above  are  discussed. 

Some  important  changes  have  been  made  in  the  law  relative  to  indictments  by  recent 
statutes.  By  statute  14  and  15  Vic,  c.  100,  §  24,  no  indictment  is  to  be  held  insufficient 
for  omitting  to  state  the  time  at  which  the  offense  was  committed  when  time  is  not  of  the 
essence  of  the  offense,  nor  by  stating  the  time  imperfectly,  nor  for  stating  the  offense  to 
have  been  committed  on  a  day  subsequent  to  the  pending  of  the  indictment,  or  on  an  im- 
possible day,  or  on  a  day  that  never  happened.  By  section  9,  a  person  on  trial  for  an 
offense,  if  it  shall  appear  that  he  did  not  complete  it,  may  be  convicted  of  an  attempt  to  com- 
mit the  same.  By  24  and  25  Vic,  c.  96,  §  85,  a  person  on  trial  for  robbery  may  be  acquit- 
ted on  the  main  charge  and  convicted  of  an  assault  with  intent  to  rob.  By  section  72  there 
may  be  a  conviction  for  larceny  on  an  indictment  for  embezzlement  By  section  88,  a  per- 
son indicted  for  false  pretenses  may  be  convicted  of  larceny.  By  9  Geo.  IV,  c.  81,  §  14,  a 
woman  indicted  for  the  murder  of  her  infant  child  may  be  convicted  of  endeavoring  to  con- 
ceal its  birth.  And  by  24  and  25  Vic.,  c.  94,  an  accessory  b^ore  the  fact  to  any  felony  may 
be  indicted  in  all  respects  as  if  he  were  the  principal  felon.  And  by  statutes  24  and  25  Yic, 
c  100,  in  an  indictment  for  felonious  homicide  it  is  not  necessary  to  set  forth  the  manner  in 
which,  or  the  means  by  which,  the  death  was  caused.  Indictments  in  other  cases  have  been 
very  much  simplified.  In  the  United  States,  indictments  for  murder,  not  stating  the 
manner  of  the  lulling,  have  been  sustained  under  statutes  which  provided  that  the  manner 
need  not  be  alleged.  Cathcart  v.  Commonwealth,  87  Penn.  St.,  108;  Campbell  v.  Oom- 
monwealth.  84  Penn.  Si,  187;  State  v.  Shay,  80  La.  Ann.,  114;  People  v.  King,  27  CU., 
507;  Sneed  v.* People,  88  Mich.,  248;  Newcomb  v.  State,  37  Miss.,  888:  State  v.  Montesf; 
70  Me.,  401 ;  Williams  v.  State,  85  Ohio  St.,  175.  Valuable  disoosiions  on  the  partlciikrf|pr 
required  in  indictments  will  be  found  in  those  cases. 
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of  all  Borts  it  is  necessary;  as  the  weapon  with  which  it  is  committed  ia  for- 
feited to  the  king  as  a  deodand.  (7) 

The  remaining  methods  of  prosecution  are  without  any  previous  finding  by 
a  jury,  to  fix  the  authoritative  stamp  of  verisimilitude  upon  the  accusation. 
One  of  these  by  the  common  law,  was  when  a  thief  was  tasen  with  the  main- 
our^  that  is,  with  the  thing  stolen  upon  him  in  manu.  For  he  might,  when  so 
detected ./Zo^a;^  delicto,  be  brought  into  court,  arraigned,  and  tried,  without 
r*a08l  ^^<^i^^°^^^^*  ^  ^y  ^^^  *Danish  law  he  might  be  taken  and  hanged  upon 
I-  -I  the  spot,  without  accusation  or  trial,  (t^)  But  this  proceeding  was  taken 
away  by  several  statutes  in  the  reign  of  Edward  the  Third:  {x\  though  in  Scot- 
land a  similar  process  remains  to  this  day.  (y)  So  that  the  only  species  of  pro- 
ceeding at  the  suit  of  the  king,  without  a  previous  indictment  or  presentment 
by  a  grand  jury,  now  seems  to  be  that  of  information, 

m.  Informations  are  of  two  sorts:  first,  those  which  are  partly  at  the  suit 
of  the  king,  and  partly  at  that  of  a  subject;  and  secondly,  such  as  are  only  in 
the  name  of  the  King.  The  former  are  usually  brought  upon  penal  statutes, 
which  inflict  a  penalty  upon  conviction  of  the  offender,  one  part  to  the  use  of  the 
king,  and  another  to  the  use  of  the  informer;  and  are  a  sort  of  qui  tarn  actions 
(the  nature  of  which  was  explained  in  a  former  book,)  (z)  only  carried  on  by  a 
criminal  instead  of  a  civil  process:  upon  which  I  shall  therefore  only  observe, 
that  by  the  statute  31  Eliz.  c.  5,  no  prosecution  upon  anv  penal  statute,  the 
suit  and  benefit  whereof  are  limited  in  part  to  the  king  ana  in  part  to  the  pro. 
secutor,  can  be  brought  by  any  common  informer  after  one  year  is  expired 
since  the  commission  of  the  offence;  nor  on  behalf  of  the  crown  after  the  lapse 
of  two  years  longer;  nor,  where  the  forfeiture  is  originally  given  only  to  the 
king,  can  such  prosecution  be  had  after  the  expiration  of  two  years  from  the 
commission  of  the  offence.  (8) 

The  informations  that  are  exhibited  in  the  name  of  the  king  alone,  are  also 
of  two  kinds:  first,  those  which  are  truly  and  properly  his  own  suits,  and  filed 
ex  officio  by  his  own  immediate  ofiicer,  the  attorney-general;  secondly,  those  in 
which,  though  the  king  is  the  nominal  prosecutor,  yet  it  is  at  the  relation  of 
some  private  person  or  common  informer;  and  they  are  filed  bv  the  king's  cor- 
oner and  attorney  in  the  court  of  king's  bench,  usually  called  the  master  of  the 
crown-office,  who  is  for  this  purpose  the  standing  officer  of  the  public  The 
objects  of  the  king's  own  prosecutions,  filed  ex  officio  by  his  own  attomey- 
r*800l  S^^^^f  ^^^  properly  such  *enormous  misdemeanors  as  peculiarly  tend 
*>  -I  to  disturb  or  endanger  his  government,  or  to  molest  or  affront  him  in 
the  regular  discharge  of  his  royal  functions.  For  offences  so  high  and  danger- 
ous, in  the  punishment  or  prevention  of  which  a  moment's  delay  would  be  f  atal^ 
the  law  has  eiven  to  the  crown  the  power  of  an  immediate  prosecution,  with- 
out waiting  tor  any  previous  application  to  any  other  tribunal:  which  power, 
thus  necessary,  not  only  to  the  ease  and  safety,  but  even  to  the  very  existence 
of  the  executive  magistrate,  was  originally  reserved  in  the  great  plan  of  the 
English  constitution,  wherein  provision  is  wisely  made  for  the  due  preservation 
of  all  its  parts.  The  objects  of  the  other  species  of  informations  filed 
by  the  master  of  the  crown-office  upon  the  complaint  or  relation  of  a  private 
subject,  are  any  gross  and  notorious  misdemeanors,  riots,  batteries,  libels,  and 

89)  Stferah.  d€  Jun  Suean,  1. 1»  a  6.  («)  S  Hal  P.  a  148.  (y)  Lord  Kaimf.  I,  88L 

)  See  book  m,  page  lOS. 

(7)  Very  broad  powers  to  amend  hidictments  are  conferred  upon  the  courts  by  14  and  IS* 
Via»  c  100.  As  to  amendment  of  the  record  after  Judgment,  see  Qregory  v.  Reg.,  16  Q.  B., 
iiS7;  Bowers  v.  Nixon,  12  id.,  646.  As  to  amendment  of  indictments  in  the  United  States, 
see  State  v.  Manning,  14  Tex.,  402;  State  v.  Corson,  69  Me.,  187;  Lasure  v.  State,  19  Ohia 
8t,  43:  Commonwealth  v.  Hall,  97  Mass.,  67a 

(8)  The  time,  unless  otherwise  expressly  provided  by  statute  relating  to  the  partieular 
ease,  Is  limited  in  the  case  of  offenses  puniihable  on  summary  conviction,  to  six  calendar 
jBonthSL    11  and  12  Yi&,  c  43,  g  8& 

468 


Chap.  23.]       Pbosecutions  fob  Crime.  809 

other  immoralities  of  an  atrocious  kind,  (a)  not  peculiarly  tending  to  disturb 
the  government  (for  those  ate  left  to  the  care  of  the  attorney-general),  but 
which,  on,  aocount  of  their  magnitude  or  pernicious  example,  deserve  the  most 
public  animadversion.  (9)  And  when  an  information  is  filed,  either  thus,  or  by 
the  attorney-general  ex  officio^  it  must  be  tried  by  a  petit  jury  of  the  county 
where  the  offence  arises:  after  which,  if  the  defendant  be  fx>und  guilty,  the 
court  must  be  resorted  to  for  hb  punishment. 

There  can  be  no  doubt  but  that  this  mode  of  prosecution  by  information,  (or 
suggestion,)  filed  on  record  by  the  king's  attorney-general,  or  by  his  coroner  or 
master  of  the  crown-ofiice  in  the  court  of  king's  bench,  is  as  ancient  as  the 
common  law  itself,  {b)  For  as  the  king  was  bound  to  prosecute,  or  at  least  to 
lend  the  sanction  of  his  name  to  a  prosecutor,  whenever  the  grand  jury  in- 
formed him  upon  their  oaths  that  there  was  a  sufficient  ground  for  instituting 
a  criminal -suit:  so  when  these  his  immediate  officers  were  otherwise  sufficiently 
assured  that  a  man  had  committed  a  gross  misdemeanor,  either  personally 
against  the  king  or  his  government,  or  against  the  public  peace  and  good  order, 
they  were  at  liberty,  without  waiting  for  any  farther  intelligence,  to  convey 
that  information  to  the  court  of  king's  bench  by  a  *suggestion  on  record,  rmg .  ^-i 
and  to  carry  on  the  prosecution  in  his  majesty's  name.  But  these  in-  *-  ^ 
formations  (of  every  kind)  are  confined  by  the  constitutional  law  to  mere  mis- 
demeanors only:  for,  wherever  any  capital  offence  is  charged,  the  same  law 
requires  that  the  accusation  be  warranted  by  the  oath  of  twelve  men;  before 
the  party  shall  be  put  to  answer  it.  And,  as  to  those  offences  in  which  in- 
formations were  allowed  as  well  as  indictments,  so  long  as  they  were  confined 
to  this  high  and  respectable  jurisdiction,  and  were  carried  on  in  a  legal  and  re- 
gular course  in  his  majesty's  court  of  king's  bench,  the  subject  had  no  reason 
to  complain.  The  same  notice  was  given,  the  same  process  was  issued,  the 
same  pleas  were  allowed,  the  same  trial  by  jury  was  had,  the  same  judgment 
was  given  by  the  same  judges,  as  if  the  prosecution  had  origin&Ily  been  by  in- 
dictment. But  when  the  statute  3  Hen.  vll,  c.  1,  had  extended  the  jurisdio- 
tion  of  the  court  of  star-chamber,  the  members  of  which  were  the  sole  judges 
of  the  law,  the  fact,  and  the  penalty;  and  when  the  statute  ll.Hen.  Yli,  c.  3, 
had  permitted  informations  to  be  brought  by  any  informer  upon  any  penal 
statute,  not  extending  to  life  or  member,  at  tne  assizes  or  before  the  justices 
of  the  peace,  who  were  to  hear  and  determine  the  same  according  to  their  own 
discretion;  then  it  was  that  the  le^al  and  orderly  jurisdiction  of  the  court  of 
king's  bench  fell  into  disuse  and  oblivion,  and  Empson  and  Dudley  (the 
wicked  instruments  of  King  Henry  VH),  by  hunting  out  obsolete  penalties, 
and  this  tyrannical  mode  of  prosecution,  with  other  oppressive  devices  (o)  con- 

(a)  %  Hawk.  P.  0.  200.  Qb)  1  Show.  11&  (c)  1  And.  157. 

(9)  By  the  fifth  amendment,  XT.  8.  Const,  "No  person  shall  be  held  to  answer  for  a  capi* 
tal  or  otherwise  infamous  crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury, 
except  in  cases  arising  in  the  land  and  naval  forces,  or  in  the  militia,  wlien  in  actual  service 
in  time  of  war  or  public  danger."  This  provision  has  no  application  to  prosecutions  for 
state  offenses.  Fox  v.  Ohio,  5  How.,  84;  Liyingston  v.  Moore,  7  Pet.,  469.  An  infamous 
offense  is  one  involving  moral  turpitude  in  the  offender,  or  infamy  in  the  punishment,  or 
both.  Gooley,  Principles  of  €k>nst  Law,  291.  That  misdemeanors  against  the  United 
States  may  be  prosecuted  by  information,  see  U.  8.  v.  Waller,  1  Sawyer,  701;  U.  8.  v. 
Block,  4  »iwyer,  211;  U.  8.  v.  Shepard,  1  Abb.  U.  8.,  431.  As  to  prosecutions  for  state 
offenses  by  information,  see  Commonwealth  v.  Barrett,  9  Leigh,  606;  State  v.  Dover,  9 
N.  H.,  468;  Washburn  v.  People,  10  Mich.,  372.  An  eariy  case  lays  down  the  rule  that 
"all  public  misdemeanors  which  may  bo  prosecuted  by  indictment  may  also  be  prosecuted 
by  information  in  behalf  of  the  commonwealth,  unless  the  prosecution  be  restrained  by 
statute  to  indictment"  Ck^mmonwealth  v.  Waterborougb,  i5  Mass.,  257.  Where  it  is  the 
practice  to  proceed  by  information,  it  is  the  rule  that  the  substantial  parts  of  the  informa- 
tion shall  be  drawn  as  exactly  and  nicely  as  the  corresponding  parts  ol  an  indictment  for 
the  same  offense.  Enders  v.  People,  20  Mich.,  283;  People  v.  Olmstead,  30  Mich.,  431: 
Chapman  v.  People,  89  Mich.,  857;  Rowan  v.  State,  80  Wis.,  129;  State  v.  Cockburn,  88 
Ck)nn.,  400;  Yogle  T.  State,  81  Lid.,  64;  People  v.  Higgins,  15  lU.,  110;  State  v.  Williams. 
8  Tez.,  255. 
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linaally  haraased  the  Babjeot,  and  shamef  ally  enriched  the  crown.  The  latter 
of  these  acta  was  soon  indeed  repealed  by  statute  1  Hen.  Vlll,  a  6,  but  the 
court  of  star-chamber  continued  in  high  vigor,  and  daily  increasing  its  author- 
ity, for  more  than  a  century  longer  till  finally  abolished  by  statute  Id  Car.  I, 
c.  10.  ^ 

Upon  this  dissolution  the  old  common  law  (d)  authority  of  the  court  of 
king  8  bench,  as  the  custos  morum  of  the  nation  being  found  necessary  to  re- 
aide  somewhere  for  the  peace  and  eood  government  of  the  kingdom,  was  again 
f*ail1  '^^^^^  ^^  ^practice,  (e)  And  it  is  observable,  that  in  the  same  act  of 
L  -■  parliament  which  aboUshed  the  court  of  star-chamber,  a  conviction  by 
information  is  expressly  reckoned  up,  as  one  of  the  legal  modes  of  conviction 
of  such  persons  as  should  offend  a  third  time  against  the  provisions  of  that 
statute.  (/)  It  is  true  Sir  Matthew  Hale,  who  presided  in  this  court  soon 
after  the  time  of  such  revival,  is  said  {g)  to  have  been  no  friend  to  this  method 
of  prosecution:  and,  if  so,  the  reason  of  such  his  dislike  was  probably  the  ill 
use  which  the  master  of  the  crown-office  then  made  of  his  authority,  by  per- 
mitting the  subject  to  be  harassed  with  vexatious  informations,  whenever  ap- 
plied to  by  any  malicious  or  revengeful  prosecutor:  rather  than  his  doubt  of 
their  legality,  or  propriety  upon  urgent  occasions.  (A)  For  the  power  of  fil- 
ing informations,  witnout  any  control,  then  resided  in  the  breast  of  the  mas- 
ter: «nd,  being  filed  in  the  name  of  the  king,  they  subjected  the  prosecutor  to 
no  costs,  though  on  trial  the^^  proved  to  be  groundless.  This  oppressive  use 
of  them,  in  the  times  preceding  the  revolution,  occasioned  a  struggle,  soon 
after  the  accession  of  E^ing  William,  (i)  to  procure  a  declaration  of  their  ille- 
gsdity  by  the  judgment  of  the  court  of  king's  bench.  But  Sir  John  Holt  who 
then  presided  there,  and  all  the  judfi^es,  were  clearly  of  opinion,  that  this  proceed- 
ing was  grounded  on  the  commonTaw,  and  could  not  be  then  impeached.  And, 
in  a  few  years  afterwards,  a  more  temperate  remedy  was  appliea  in  parliament, 
by  statute  4  and  6  W.  and  M.  c.  18,  which  enacts,  that  the  clenc  of  the  crown  shall 
not  file  any  information  without  express  direction  from  the  court  of  king's 
bench:  and  that  every  prosecutor,  permitted  to  promote  such  information,  shall 
give  security  b;^  a  recognizance  of  twenty  pounds  (which  now  seems  to  be  too 
small  a  sum)  to  prosecute  the  same  with  effect:  and  to  pay  costs  to  the  defend- 
ant in  case  he  be  acquitted  thereon,  unless  the  judge,  who  tries  the  information, 
shall  certify  there  was  reasonable  cause  for  filing  it;  and,  at  all  events,  to  pay 
r*^i!2l  ^^^^9  uoioss  *the  information  shall  be  tried  within  a  year  after  issue 
^  i  joined.  But  there  is  a  proviso  in  this  act,  that  it  shall  not  extend  to 
any  other  informations  than  those  which  are  exhibited  by  .  the  master  of  the 
crown-office:  and  consequently,  informations  at  the  king's  «>wn  suit,  filed  by 
his  attorney-general,  are  no  way  restrained  thereby. 

There  is  one  species  of  informations,  still  farther  regulated  by  statute  9 
Ann.  c.  20,  viz.,  those  in  the  nature  of  a  writ  of  quo  toarranto;  which  was  shown, 
in  the  preceding  book,  (k)  to  be  a  remedy  ffiven  to  the  crown  against  such  aa 
had  usurped  or  intruded  into  any  office  or  franchise.  The  modern  information 
tend  A  to  the  same  purpose  as  the  ancient  writ,  being  generally  made  use  of  to 
try  the  civil  rights  of  such  franchises;  though  it  is  commenced  in  the  same 
manner  as  other  informations  are  by  leave  of  the  court,  or  at  the  will  of  the  at- 
torney-general: being  properly  a  criminal  prosecution,  in  order  to  fine  the  de- 
fendant for  his  usurpation,  as  well  as  to  oust  him  from  his  office;  yet  usually 
considered  at  present  as  merely  a  civil  proceeding.  (10) 

id)  5  Mod.  464. 

(e)8tyl  K«*p.  917.MS.    Styl.  Pract  Bee.  ftt.  InformaUon,  p.  187,  («d».  1657).    SSidLTL    IttLlSa 

(/ )  Kiat.  16  Car.  L  o.  10. 16.  (p)  6  Mod.  460.  (h)  1  Saund.  801.    1  Sid.  174. 

(0  M.  1  W.  and  M.    5  Mod.  4S9.    Comb.  141.    Far.  961.    1  Show.  106. 

(k)  See  book  III,  pa(e  9«). 

(10)  See  Rex  ▼.  Francis,  2  T.  K,  484,  in  which  it  was  held  that  a  new  trial  might  be 
fraDted  io  these  cases. 
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These  are  all  the  methods  of  prosecution  at  the  suit  of  the  king.  There  yet 
remains  another,  which  is  merely  at  the  suit  of  the  sabject,  and  is  called  an  aje>- 
peal, 

IV.  An  appeal,  in  the  sense  wherein  it  is  here  used,  does  not  signify  anj 
complaint  to  a  superior  court  of  an  injustice  done  by  an  inferior  one,  which  is 
the  general  use  of  the  word;  but  it  here  means  an  original  suit,  at  the  time  of 
its  first  commencement.  (/)  An  appeal,  therefore,  when  spoken  of  as  a  crimi- 
nal prosecution,  denotes  an  accusation  by  a  private  subject  against  another,  for 
some  heinous  crime;  demanding  punishment  on  account  of  the  particular  in- 
jury suffered,  rather  than  for  the  offence  against  the  public.  As  this  method 
of  prosecution  is  still  in  force,  I  cannot  omit  to  mention  it:  but  as  it  is  very 
little  in  use,  on  account  of  the  ^great  nicety  required  in  conducting  it,  r*si3l 
I  shall  treat  of  it  very  briefly;  referring  the  student  for  more  particu-  '-  ^ 
lars  to  other  more  voluminous  compilations,  (m) 

This  private  process,  for  the  punishment  of  public  crimes,  had  probably  its 
original  in  those  times  when  a  private  pecuniary  satisfaction,  called  a  weregildy 
was  constantly  paid  to  the  party  injured,  or  his  relations,  to  expiate  enormous 
offences.  This  was  a  custom  derived  to  us,  in  common  with  other  northern  na- 
tions, (n)  from  our  ancestors,  the  ancient  Germans;  among  whom,  according  to 
Tacitus,  (o)  "luUur  homicidium  certo  armentorum  acpecorum  numero;  recipit- 
aue  satisfactiofiem  univeraa  domusy  (p)  In  the  same  manner  by  the  Irish  Bre- 
hon  law,  in  case  of  murder,  the  brehon  or  judge  was  used  to  compound  be- 
tween the  murderer  and  the  friends  of  the  deceased  who  prosecuted  him,  by 
causing  the  malefactor  to  give  unto  them,  or  to  the  child  or  wife  of  him  that 
was  slain,  a  recompense  which  they  called  an  eriach.  {q)  And  thus  we  find  in 
our  Saxon  laws  (particularly  those  of  King  Athelstan)  (r)  the  several  were- 
gilds  for  homicide  established  in  progressive  order  from  the  death  of  the  ceorl 
or  peasant,  up  to  that  of  the  king  nimself.  («)  And  in  the  laws  of  King  Henry  I, 
(t)  we  have  an  account  of  what  other  offences  were  then  redeemable  by  weregild, 
and  what  were  not  so.  (u^  As  therefore  during  the  continuance  of  this  custom, 
a  process  was  certainly  given,  for  recovering  the  weregild  by  the  party  to  whom 
it  was  due;  it  seems  that,  when  *these  offences  hj^  degrees  grew  no  *oij-i 
longer  redeemable,  the  private  process  was  still  continu^,  in  order  to  -> 

insure  the  infliction  of  punishment  upon  the  offender,  though  the  party  injured 
was  allowed  no  pecuniary  compensation  for  the  offence. 

But,  though  appeals  were  thus  in  the  nature  of  prosecutions  for  some  atro- 
cious injury  committed  more  immediately  against  an  individual,  yet  it  also 
was  anciently  permitted,  that  any  subject  might  appeal  another  subject  of 
high  treason,  either  in  the  courts  of  common  law,  {vn  or  in  parliament,  or  (for 
treasons  committed  beyond  the  seas)  in  the  court  6i  the  high  constable  and 
marshal.  The  cognizance  of  appeals  in  the  latter  still  continues  in  force;  and 
so  late  as  1631  there  was  a  trial  oy  battel  awarded  in  the  court  of  chivalry,  on 
such  an  appeal  of  treason:  (as)  but  that  in  the  first  was  virtually  abolished  (y) 
by  the  statutes  5  Edw.  Ill,  c.  9,  and  25  Edw.  Ill,  c.  24,  and  in  the  second  ea$- 
prtaaly  by  statute  1  Hen.  IV,  c.  14,  so  that  the  only  appeals  now  in  force  for 
things  done  within  the  realm,  are  appeals  of  felony  and  mayhem. 

<Z)  It  Is  from  the  Frendh,  **appeU«r,**  the  Terb  aottre,  which  slgniifleg  to  call  apon,  tummoiLor  ohallenge 
one;  and  not  the  Terb  neuter  which  sfffolflee  the  same  as  the  orainaiy  sense  of  **appear*  In  EncUsh. 

(m) SHawk. P.  C. ch.  23.  (n) SUernh.  de /ufv  Aieon.  I  8.  o.  4.  io)d9M,a.c91. 

(p)  And  In  another  place,  (o.  IS),  DelietU^  pro  modo  pono;  tquorum  peeorumque  nvmero  eomvieU 
SHUctonttir.    Fan tnulctct rtgi vl eivitati; pan ipH qui frindicatur^  Mlvnminquia tjva extolvUur.^* 


(«)  Tbeweregf  Id  of  a  ceorl  was  M  thiysmas,  that  of  the  kin?  80,000:  each  thrysma  being  equal  to  about 
a  shUlincof  our  present  m^ney.  The  weretrUd  of  a  subject  was  psld  entlrelj  to  the  relations  of  tha 
partrr  suun;  but  that  of  the  kUig  was  divided;  one-half  being  paid  to  the  public,  the  other  half  to  the  roysl 


mo.  18. 


(u)  In  Tnrk^  this  principle  Is  still  carried  so  far,  that  even  murder  Is  nerer  prosecuted  by  the  ofBcers 
of  the  goTemment,  as  with  us.  It  Is  the  business  of  the  next  relatlonsL  and  them  only,  to  rerenge  tha 
slaughter  of  their  kinsmen;  and  if  they  rather  choose  (as  they  generalbr  ao^  to  oompound  the  matter  for 
money,  nothing  more  Is  said  about  it.    (Lady  M.  W.  Montague,  lett.  ti.) 

(IS)  Britt.  o.  ft. 

(c)  By  Donald  lord  Bea  against  DaTid  Ramsey.    (Rushw.  toL  8,  part  i,  pw  118.)  (y)  1  HaL  P.  0.  Sia 
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An  Bi>peal  of  fdony  may  be  brought  for  crimes  committed  either  sgainat 
the  parties  themselves  or  their  relations.  The  crimes  against  the  parties  them* 
selyes  are  larceny^  rape,  and  arson.  And  for  these,  as  well  as  for  mayhem,  the 
persons  robbed,  ravisned,  maimed,  or  whose  houses  are  burnt,  may  institute 
this  private  process.  The  only  crime  against  one's  relation,  for  which  an  appeal 
can  be  brought,  is  that  of  kiUing  him,  by  either  murder  or  manslaughter.  iBut 
this  cannot  be  brought  by  every  relation:  but  only  by  the  wife  for  the  death 
of  her  husband,  or  by  the  heir  male  for  the  death  of  his  ancestor;  which  heir- 
ship was  also  confined,  by  an  ordinance  of  King  Henry  the  First,  to  the  four 
nearest  degrees  of  blood,  {z)  It  is  ^ven  to  the  wife  on  account  of  the  loss  of 
her  husband;  therefore,  if  she  mames  again,  before  or  pending  her  appeal,  it 
is  lost  and  gone;  or,  if  she  marries  after  iudgment,  she  shall  not  demand  exe- 
cution. The  heir,  as  was  said,  must  also  be  heir  male,  and  such  a  one  as  was 
r*S15l  ^^^  *Dext  heir  by  the  course  of  the  common  law,  at  the  time  of  the 
^  J  killing  of  the  ancestor.  But  this  rule  hath  three  exceptions:  1.  If  the 
person  killed  leaves  an  innocent  wife,  she  only,  and  not  the  heir,  shall  have  the 
appeal:  2.  If  there  be  no  wife,  and  the  heir  be  accused  of  the  murder,  the  per- 
son who,  next  to  him,  would  have  been  heir  male,  shall  bring  the  appeal:  8. 
If  the  wife  kills  her  husband,  the  heir  may  appeal  her  of  the  death.  And,  by 
the  statute  of  Oloucester,  6  Edw.  I,  c  9,  all  appeals  of  death  must  be  sued 
within  a  year  and  a  day  after  the  completion  ot  the  felony  by  the  death  of  the 
party:  wnioh  seems  to  be  only  declaratory  of  the  old  common  law;  for  in  the 
Gothic  constitutions  we  find  the  same  ** prcBscriptio  annaliSf  gucs  currit  advsr^ 
9U8  actor emy  si  de  homieida  ei  non  consist  intra  annum  a  ends  faata,  nee 
quenqwim  interea  arguat  et  accusetJ*^  (a) 

These  appeals  may  be  brought  previous  to  an  indictment:  and  if  the  appellee 
be  acquitted  thereon,  he  cannot  be  afterwards  indicted  for  the  same  offence. 
In  like  manner  as  by  the  old  GFOthic  constitution,  if  any  offender  gained  a  ver- 
dict in  his  favour,  when  prosecuted  by  the  party  injured,  he  was  also  under- 
stood to  be  acquitted  of  any  crown  prosecution  for  the  same  offence:  (b)  but, 
on  the  contrary,  if  he  made  his  peace  with  the  king,  still  he  might  be  prose- 
cuted at  the  suit  of  the  party.  And  so,  with  us,  if  a  man  be  acquitted  on  an 
indictment  of  murder,  or  found  guilty,  and  pardoned  by  the  king,  still  he  ought 
not  (in  strictness)  to  ^o  at  large,  but  be  imprisoned  or  let  to  bail  till  the  year 
and  day  be  past,  by  virtue  of  the  statute  3  Hen.  YII,  c.  1,  in  order  to  be  forth- 
coming to  answer  any  appeal  for  the  same  felony,  not  having  as  yet  been 
punished  for  it,  though,  if  he  hath  been  found  guilty  of  manslaughter  on  an 
indictment,  and  hathbad  the  benefit  of  clergy,  and  suffered  the  judgment  of 
the  law,  he  cannot  afterwards  be  appealed;  for  it  is  a  maxim  m  law  that, 
**  nemo  bis  punitur  pro  eodem  delicto.  Before  this  statute  was  made,  it  was 
not  usual  to  indict  a  man  for  homicide  within  the  time  limited  for  appeals; 
which  produced  very  great  inconvenience,  of  which  more  hereafter,  (e) 
r*sia1  *^^  ^^^  appellee  be  acquitted,  the  appellor  (by  virtue  of  the  statute 
L  ^^^J  of  Westm.  2,  13  Edw.  I,  c.  12^  shall  suffer  one  year's  imprisonment, 
and  pay  a  fine  to  the  king,  besides  restitution  of  damages  to  the  party  for  the 
imprisonment  and  infamy  which  he  has  sustained:  and  if  the  appellor  be  inca- 
pable to  make  restitution,  his  abettors  shall  do  it  for  him,  and  also  be  liable  to 
imprisonment.  This  provision,  as  was  foreseen  by  the  author  of  Fleta,  (d) 
proved  a  great  discouragement  to  appeals;  so  that  thenceforward  they  ceasea 
to  be  in  common  use. 

If  the  appellee  be  found  guilty  he  shall  suffer  the  same  judraient  as  if  he 
had  been  convicted  by  indictment:  but  with  this  remarkable  difference;  that 
on  an  indictment,  which  is  at  the  suit  of  the  king,  the  king  may  pardon  and 
remit  the  execution;  on  an  appeal,  which  is  at  the  suit  of  a  private  subject,  to 
make  an  atonement  for  the  private  wrong,  the  king  can  no  more  pardon  it 

(I)  MIm  e.  i,  17,  (a)  Stlenih.  de  Jurt  Ooth.  Z.  i»  e.4  (jb)  Sttornh.  tU  Jure  Qo(h.  Z.  1,  0.8^ 

(0)Seepftce«&  (d)  !>.  1,  e.  S4.  i  4& 

472 


Chap.  23.]  Pbosecution8  fob  Cbihi.  816 

than  he  can  remit  the  damages  recovered  in  an  action  of  battery,  (e)  In  like 
manner,  bb,  while  the  weregild  continued  to  be  paid  as  a  fine  for  homicide,  it 
oould  not  be  remitted  by  the  king's  authority.  {/)  And  the  ancient  usage 
was,  so  late  as  Henry  the  Fourtlrs  time,  that  all  the  relations  of  the  filain 
should  drag  the  appellee  to  the  place  of  execution;  (g)  a  custom  founded  upon 
that  savage  spirit  of  family  resentment,  which  prevailed  universally  through 
Europe,  after  the  irruption  of  the  northern  nations,  and  is  peculiarly  attended 
to  in  their  several  codes  of  law;  and  which  prevails  even  now  among  the  wild 
and  untutored  inhabitants  of  America;  as  if  the  finger  of  nature  had  pointed 
it  out  to  mankind,  in  their  rude  and  uncultivated  state.  (A)  However,  the 
punishment  of  the  offender  may  be  remitted  and  discharged  by  the  concur- 
rence of  all  parties  interested;  and,  as  the  king,  by  his  pardon,  may  frustrate 
an  indictment,  so  the  appellant  by  his  release  may  ^discharge  an  ap-  r«o|7-i 
peal;  (i)  ^^nam  qniltbet  potest  renuneiare  juri  pro  $6  introdticto.^  i}^) 

These  are  the  several  modes  of  prosecution,  instituted  bv  the  laws  of  Eng- 
land for  the  punishment  of  offences;  of  which  that  by  indictment  is  the  most 
general.  I  shall  therefore  confine  my  subsequent  observations  principally  to 
this  method  of  prosecution;  remarking  by  the  way  the  most  material  varia- 
tions that  may  arise,  from  the  method  of  proceeding,  by  either  information  or 
appeal 

(«)  9  Hawk.  p.  a  89S.  (/)  LL.  Edm.  |S. 

(^)  Jl.  11  fim. /r,  12.    SInstUL  (M  Bobertson,  OhM.  V,  L  «.  IHaLP.aSl 


(11)  These  appeals  had  become  nearlv  obsolete,  but  the  right  still  existing  was  claimed, 
and  in  part  exercised,  in  the  vear  1818,  by  William  Ashford,  eldest  brother  and  heir  at  law 
of  Mary  Ashford,  who  brought  a  writ  of  appeal  against  Abraham  Thornton,  for  the  murder 
of  his  sister.  Thoraton  had  been  tried  at  the  Warwick  summer  assizes,  1817,  for  the  mur- 
der, and  acquitted,  though  under  circumstaDces  of  strong  suspicion.  The  appellee,  when 
called  upon  to  plead,  pleaded  "not  guilty,  and  that  he  was  ready  to  defend  himself  by  his 
body;"  and,  taking  bis  glove  off,  he  threw  it  upon  the  floor  of  the  court  A  counterplea 
was  afterwards  delivered  in  by  the  appellant,  to  which  there  was  a  replication.  A  general 
demurrer  followed,  and  Joinder  thereon.  See  a  full  detail  of  the  proceedings  in  that  singu- 
lar case,  in  the  report  of  it,  under  the  name  of  Ashford  v.  Thornton,  1  B.  &  A.,  405  It 
was  held,  in  that  case,  that  where,  in  an  appeal  of  death,  the  appellee  wages  his  battle,  the 
counterplea,  to  oust  him  of  this  mode  of  trial,  must  disclose  such  violent  and  strong  pre- 
sumptions of  guilt,  as  to  leave  no  possible  doubt  in  the  minds  of  the  court;  and,  therefore* 
that  a  counterplea,  whibh  only  stated  strong  circumstances  of  suspicion,  was  insufficient 
It  was  also  held,  that  the  appellee  may  reply  fresh  matter,  tending  to  show  his  innocence, 
as  an  alibi,  and  his  former  acquittal  of  the  same  offense  on  an  indictment.  But  it  was 
doubted  whether,  where  the  counterplea  is  per  $e  insufficient,  or  where  the  replication  is  a 

food  answer  to  it,  the  court  should  cnve  Judgment  that  the  appellee  be  allowed  his  wager  of 
attle,  or  that  he  go  without  day.  Therefore,  the  appellant  praying  no  further  judgment,, 
the- court,  by  consent  of  both  parties,  ordered  that  Judgment  should  be  stayed  in  the  appeal, 
and  that  the  appellee  should  he  discharged.  This  case,  the  first  of  the  kind  that  had  occur- 
red for  more  than  half  a  century  see  Bigby  v.  Kennedy,  5  Burr.,  26^;  2  W  Bl.,  713;  Rex 
V.  Taylor,  5  Burr,  2793;  Smith  v.  Taylor,  id.;  the  last  cases  upon  the  subject,  where  the 
mode  of  proceeding  is  detailed  at  lam,  led  to  the  total  abolition  of  appeals  of  murder,  as 
well  as  of  treason,  felon  v.  or  other  offenses,  together  with  wagers  of  battle,  by  the  pasidng 
of  the  statute  69  Geo.  Ill,  c.  48. 
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CHAPTER    XXIV. 
OP  PROCESS  UPON  AN  INDICTMENT. 

Wb  are  next,  in  the  fourth  place,  to  inquire  into  the  manner  of  issuing  j[^o- 
eesSy  after  indictment  found,  to  bring  in  the  accused  to  answer  it.  We  have 
hitherto  supposed  the  offender  to  be  in  custody  before  the  finding  of  the  indict- 
ment; in  which  case  he  is  immediately  (or  as  soon  as  convenience  permits)  to  be 
arraigned  thereon.  But  if  he  hath  ned,  or  secretes  himself,  in  capital  cases-:  or 
hath  not,  in  smaller  misdemeanors,  been  bound  over  to  appear  at  the  assizes  or 
sessions,  still  an  indictment  may  be  preferred  against  him  in  his  absence;  since, 
were  he  present,  he  could  not  be  heard  before  the  grand  jury  against  it.  And, 
if  it  be  found,  then  process  must  issue  to  bring  him  into  court;  for  the  indict- 
ment cannot  be  tried,  unless  he  personally  appears,  according  to  the  rules  of 
equity  in  all  cases,  and  the  express  provision  of  statute  28  Edw.  ITT,  c.  3,  in 
capital  ones,  that  no  man  shall  be  put  to  death,  without  being  brought  to  ans- 
wer by  due  process  of  law. 

The  proper  process  on  an  indictment  for  any  petit  misdemeanor,  or  on  a 
penal  statute,  is  a  writ  of  venire  facias^  which  is  in  the  nature  of  a  summons 
to  cause  the  party  to  appear.  And  if,  by  the  return  to  such  venire^  it  appears 
that  the  party  hath  lands  in  the  countj,  whereby  he  may  be  distrained,  then  a 
diebrese  infinite  shall  be  issued,  from  time  to  time,  till  he  appears.  But  if  the 
sheriff  returns  that  he  hath  no  lands  in  his  bailiwick,  (then  upon  his  non-ap- 
r*3lQl  P^^^^"^^)  ^  ^^^^  ^^  capias  *shall  issue,  which  commands  the  sheriff  to 
^  ^  take  his  Dody,  and  have  him  at  the  next  assizes;  and  if  he  cannot  be 
taken  upon  the  first  capias,  a  second  and  third  shall  issue,  called  an  aliaSf  and 
Skpluries  capias.  But,  on  indictments  for  treason  or  felon v,  a  capias  is  the  first 
process:  and,  for  treason  or  homicide,  only  one  shall  be  allowed  to  issue,  (a)  or 
two  in  the  case  of  other  felonies,  by  statute  26  Edw.  Ill,  st.  5,  a  14,  though  the 
usage  is  to  issue  only  one  in  any  felony;  the  provisions  of  this  statute  being  in 
most  cases  found  impracticable,  (b)  And  so,  in  the  case  of  misdemeanors,  it 
is  now  the  usual  practice  for  any  judge  of  the  court  of  king's  bench,  upon  cer- 
tificate of  an  inaictment  found,  to  award  a  writ  of  capias  immediately,  in 
order  to  bring  in  the  defendant.  (1)  But  if  he  absconds,  and  it  is  thought 
proper  to  pursue  him  to  an  outlawry,  then  a  greater  exactness  is  necessary. 
For,  in  such  case,  after  the  several  writs  have  issued  in  a  regular  number,  ac- 
cording to  the  nature  of  the  respective  cnmes,  without  any  effect,  the  of- 
fender shall  be  put  in  the  exigent  in  order  to  his  outlawry;  that  is,  he  shall  be 
exacted,  proclaimed,  or  required  to  surrender,  at  ^Ye  county  courts;  and  if  he 
be  returned  quinto  exactus,  and  does  not  appear  at  the  fifth  exaction  or  requisi- 
tion, then  he  is  adjudged  to  be  outlawed,  or  put  out  of  the  protection  of  the 
law;  so  that  he  is  incapable  of  taking  the  benefit  of  it  in  any  re8pect,,either  by 
bringing  actions  or  otherwise. 

The  punishment  for  outlawries  upon  indictments  for  misdemeanors  is  Jthe 
same  as  for  outlawries  upon  civil  actions  (of  which,  and  the  previous  process 
by  writs  of  capias,  exigi  facias,  And  proclamation,  we  spoke  m  the  preceding 
book)/  (c)  viz.,  forfeiture  of  goods  and  chattels.  But  an  outlawry  in  treason 
or  felony  amounts  to  a  conviction  and  attainder  of  the  offence  charged  in  the 
indictment,  as  much  as  if  the  offender  had  been  found  guilty  by  his  country. 

(a)  See  Appendix,  |  L  (6)  9  Hal.  P.  a  IW.  (c)  See  boo^  m,  pp.  888»  S84. 

(1)  This  la  altered  bv  statute  11  and  12  Yic.  c  48,  which  provides  for  the  issue  by  Jus- 
tices of  a  capias  in  such  cases,  upon  certificate  presented  to  them  of  indictment  found.  In 
the  United  States  a  capias  is  the  first  writ  issued  to  bring  the  offender  before  the  magistrate. 
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{d)  His  life  is,  however,  still  under  the  protection  of  the  law,  as  hath  form- 
erly been  ^observed:  (e)  so  that  though  anciently  an  outlawed  felon  r*o2ol 
was  said  to  have  caput  lupinum^  and  might  be  knocked  on  the  head  ^  -' 
like  a  wolf,  by  any  one  that  should  meet  him;  (/)  because,  having  renounced 
all  law,  he  was  to  be  dealt  with  as  in  a  state  of  nature,  when  every  one  that 
should  find  him  might  slay  him;  yet,  now,  to  avoid  such  inhumanity,  it  is holden 
that  no  man  is  entitled  to  kill  him  wantonly  or  wilfully:  but  in  so  doing  is 

fuilty  of  murder,  {g)  unless  it  happens  in  the  endeavour  to  apprehend  hiuL  (A) 
'or  any  person  may  arrest  an  outlaw  on  a  criminal  prosecution,  either  of  his 
own  heao,  or  by  writ  or  warrant  of  capias  utlagatum^  in  order  to  bring  him  to 
execution.  But  such  outlawry  may  be  frequently  reversed  by  writ  of  error; 
the  proceedings  therein  bein^  (as  it  is  fit  the^  should  be)  exceedingly  nice  and 
circumstantial;  and,  if  any  single  minute  pomt  be  omitted  or  misconducted, 
the  whole  outlawry  is  illegal,  and  may  be  reversed:  upon  which  reversal  the 
party  accused  is  admitted  to  plead  to,  and  defend  himself  against  the  indict- 
ment. 

Thus  much  for  process  to  brin^  in  the  offender  after  indictment  found; 
during  which  stage  of  the  prosecution  it  is  that  writs  of  certiorari  facias  are 
usually  had,  though  they  may  be  had  at  any  time  before  trial,  to  certify  and 
remove  the  indictment,  with  all  the  proceedings  thereon,  from  any  inferior 
court  of  criminal  jurisdiction  into  the  court  of  king's  bench;  (2)  which  is  the 
sovereign  ordinary  court  of  justice  in  causes  criminaL  And  this  is  frequently 
done  for  one  of  these  four  purposes;  either,  1.  To  consider  and  determine  the 
validity  of  appeals  or  indictments  and  the  proceedings  thereon;  and  to  <|uash 
or  connrm  them  as  there  is  cause:  or,  2.  Where  it  is  surmised  that  a  partial  or 
insufficient  trial  will  probably  be  had  in  the  court  below,  the  indictment  is  re- 
moved in  order  to  have  the  prisoner  or  defendant  tried  at  the  bar  of  the  court 
of  king's  bench,  or  before  the  justices  of  nisiprius:  or,  3.  It  is  so  removed 
in  order  to  plead  the  king's  pardon  there:  or,  4.  To  issue  process  of  outlawry 
against  the  offender,  in  those  ^counties  or  places  where  the  process  of  r^ooii 
the  inferior  judges  will  not  reach  him.  (i)  Such  writ  of  certiorari^  ^  -I 
when  issued  and  delivered  to  the  inferior  court  for  removing  any  record  or 
other  proceeding,  as  well  upon  indictment  as  otherwise,  supersedes  the  juris- 
diction of  such  inferior  court,  and  makes  all  subsequent  proceedings  therein 
entirely  erroneous  and  illegal;  unless  the  court  of  king's  bench  remands  the 
record  to  the  court  below,  to  be  there  tried  and  determined.  A  certiorari  may 
be  granted  at  the  instance  of  either  the  prosecutor  or  the  defendant:  the  for- 
mer as  a  matter  of  right,  the  latter  as  a  matter  of  discretion;  and  therefore  it 
IB  seldom  granted  to  remove  indictments  from  the  justices  of  gaol-delivery, 
or  after  issue  joined  or  confession  of  the  fact  in  any  of  the  courts  below,  {k) 
At  this  stage  of  prosecution,  also,  it  is  that  indictments  found  by  the  gnind 


(d)8HaLP.C.90S.         («)  Bee pam  17a  (/)MiiT.a4.   Co.  Utt.lSB. 

$)  8  Hawk.  P.  C.  387.    8  Burr.  749. 


lHaLP.a497.  (A)  Bnetoo./ol.  185.  (0  8  BaL  P.  a  810. 


OB)  Now,  by  statute  5  and  6  Wm.  IV,  c  83,  §  1,  no  certiorari  iasaen  from  the  queen's  bench, 
except  at  the  instance  of  the  attorney  general,  unless  on  leave  obtained  from  the  court,  or  a 
judge  at  chambers.  And  by  statute  10  and  17  Yic,  c  80,  §  4,  no  indictment,  except  indict- 
ments against  bodies  corporate  not  authorized  to  appear  by  attorney  in  the  courts  in  which 
the  same  are  found,  can  be  removed  into  the  queen's  bench  or  the  central  criminal  court,  by 
certiorari,  at  the  instance  of  the  prosecutor  or  defendant  (other  than  the  attorney  general 
acting  on 'behalf  of  the  crown),  unless  it  be  made  to  appear  to  the  court  that  a  fair  and  Im- 
partial trial  cannot  be  had  in  the  court  below,  or  that  some  question  of  law  of  more  than 
usual  difficulty  and  importance  is  likely  to  arise  upon  the  trial,  or  that  a  view  of  the  prem- 
ises in  respect  whereof  any  indictment  is  preferred,  or  a  special  jury,  may  be  required  for 
the  satisfactory  trial  of  the  same. 

In  some  of  the  American  states  a  eerttorwi  lies  to  some  inferior  court  to  remove  a  pend- 
ing cause  before  trial.  In  some  cases  this  is  a  statutory  privilege.  See  Kendrick  v.  State, 
Cooke  (Tenn.).  474;  State  v.  Studer,  8  Ired.,  487;  Kicholls  v.  State,  5  K.  J.,  589;  State  v. 
Jones,  11  N.  J..  289;  State  v.  Canal  Ca,  18  H.  J.,  192;  People  v.  Runkel,  6  Johna,  884; 
People  V.  Rulloff,  8  Pirk.  Or.  R,  401. 
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Jury  against  a  peer  mnst,  in  consequence  of  a  writ  of  cerHortxriy  be  certified 
and  transmitted  into  the  court  of  parliament,  or  into  that  of  the  lord  hieh 
steward  of  Great  Britain;  and  that,  in  places  of  exclnsiye  jurisdiction,  as  the 
two  universities,  indictments  must  be  delivered  (upon  challenge  and  claim  of 
cognizance)  to  the  courts  therein  established  by  charter,  and  confirmed  by  act 
of  parliament,  to  be  there  respectively  tried  and  determined. 


CHAPTER  XXV. 
OF  ARRAIGNMENT  AND  ITS  INCIDENTS. 

Whbx  the  offender  either  appears  voluntarily  to  an  indictment,  or  was  be- 
fore in  custody,  or  is  brought  m  upon  criminal  process  to  answer  it  in  the  pro- 
per court,  he  is  immediately  to  be  arra^n^  thereon;  which  is  the  fifth  stage 
of  criminal  prosecution. 

To  arraign  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the  court  to 
answer  the  matter  charged  upon  him  in  the  indictment,  (a)  The  prisoner  is 
to  be  called  to  the  bar  by  his  name;  and  it  is  laid  down  in  our  ancient  books  {b) 
that,  though  under  an  indictment  of  the  highest  nature,  he  must  be  brought  to 
the  bar  without  irons,  or  any  manner  of  shackles  or  bonds:  unless  there  be 
evident  danger  of  an  escape,  and  then  he  may  be  secured  with  irons.  But  yet 
in  Layer's  case,  A.  D.  1722,  a  difference  was  taken  between  the  time  of  arraign- 
ment and  the  time  of  trial;  and  accordingly  the  prisoner  stood  at  the  bar  in 
chains  during  the  time  of  his  arraignment,  (c) 

r^cQOQi  *  When  he  is  brought  to  the  bar,  he  is  called  upon  by  name  to  hold 
^  •'up  his  hand:  which,  though  it  may  seem  a  trifling  circumstance,  yet  is 
of  this  importance,  that,  by  the  holding  up  of  his  hand,  constat  de  persona^ 
and  he  owns  himself  to  be  of  that  name  by  which  he  is  called,  {d)  However,  it 
is  not  an  indispensable  ceremony;  for,  bemg  calculated  merely  for  the  purpose 
of  identifying  the  person,  any  other  acknowledgment  will  answer  tne  pur- 
pose as  well;  therefore,  if  the  prisoner  obstinately  and  contemptuously  refuses 
to  hold  up  his  hand,  but  confesses  he  is  the  person  named,  it  is  fully  suffici- 
ent, (e) 

Then  ^e  indictment  is  to  be  read  to  him  distinctly  in  the  English  tongue 
(which  was  law,  even  while  all  other  proceedings  were  in  Latin),  tnat  he  may 
fully  understand  his  charge.  After  which  it  is  to  be  demanded  of  him  whether 
he  be  guilty  of  the  crime  whereof  he  stands  indicted,  or  not  guilty.  By  the 
old  common  law  the  accessory  could  not  be  arraigned  till  the  principal  was 
attainted,  unless  he  chose  it;  for  he  might  waive  the  benefit  of  the  law:  and 
therefore,  principal  and  accessory  might,  and  may  still,  be  arraigned,  and  plead, 
and  also  be  triea  together.  But  otherwise,  if  the  principal  had  never  been 
indicted  at  all,  had  stood  mute,  had  challenged  above  thirty-five  jurors  peremp- 
torily, had  claimed  the  benefit  of  clergy,  had  obtained  a  pardon,  or  had  died 
before  attainder,  the  accessory  in  any  of  these  cases  could  not  be  arraigned:  for 
non  constitit  whether  any  felony  was  committed  or  no,  till  the  principal  was 
attainted;  and  it  might  so  happen  that  the  accessory  should  be  convicted  one 
day,  and  the  principal  acauitted  the  next,  which  would  be  absurd.  However, 
this  absurdity  coula  only  happen  where  it  was  possible  that  a  trial  of  the  prin- 
cipal mi^ht  be  had  subsequent  to  that  of  the  accessory;  and  therefore  the  law 
still  continues  that  the  accessory  shall  not  be  tried  so  long  as  the  principal  re- 

(a)  %  Hal.  p.  0. 916. 

(6)Biiaot.£.8,d0oor(m.c.l8,|&  Mlrr. o. 6, Met.  1. 1 64. flet. 1. 1,  e. SI,  1 1.  Brit.o.6.     SiMiiidl  P.am 
SlnkSi.    KeLlO.    9  Hal.  P.  6.  S19.    S  Hawlc.  P.  a  Us. 
(o)  State  Trials,  VI,  880.  (d)  9  Hal.  P.  0.  919.  (a)  Baym.  408. 
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mains  liable  to  be  tried  hereafter.  (1^  But  by  statute,  *1  Ann.  c.  0,  if  ^3041 
the  principal  be  once  convicted,  and  oef ore  attainder  (that  is,  before  he  ^  ^ 
receives  judgment  of  death  or  outlawry),  he  is  delivered  by  pardon,  the  bene- 
fit of  clergy,  or  otherwise;  or  if  the  principal  stands  mute,  or  challenges  per- 
emptorily above  the  legal  number  of  jurors,  so  as  never  to  be  convicted  at  all; 
in  any  of  these  cases,  in  which  no  subsequent  trial  can  be  had  of  the  princi- 
pal, the  accessory  may  be  proceeded  against  as  if  the  principal  felon  had  been 
attainted;  for  there  is  no  aangerof  future  contradiction.  And  upon  the  trial 
of  the  accessory,  as  well  after  as  before  the  conviction  of  the  principal,  it  seems 
to  be  the  better  opinion,  and  founded  on  the  true  spirit  of  justice,  (/)  that  the 
accessory  is  at  liberty  (if  he  can)  to  controvert  the  guilt  of  his  supposed  prin- 
cipal, and  to  prove  him  innocent  of  the  charge,  as  well  in  point  of  fact  as  in 
point  of  law. 

When  a  criminal  is  arraigned,  he  either  stands  mutej  or  confesses  the  fact; 
which  circumstances  we  may  call  incidents  to  the  arraignment:  or  else  he  pleads 
to  the  indictment,  which  is  to  be  considered  as  the  next  stage  of  proceedings. 
But,  first,  let  us  observe  these  incidents  to  the  arraignment,  of  standing  mute, 
or  confession. 

I.  Regularly,  a  prisoner  is  said  to  stand  mute,  when,  being  arraigned  for 
treason  or  felony,  he  either,  1.  Makes  no  answer  at  all;  or,  2  Answers  foreign 
to  the  purpose,  or  with  such  matter  as  is  not  allowable;  and  will  not  answer 
otherwise:  or,  3.  Upon  having  pleaded  not  guilty,  refuses  to  put  himself  upon 
the  country,  (g)  If  he  says  nothing,  the  court  ought  ex  officio  to  empandel  a 
jury  to  inquire  whether  he  stands  obstinately  mute,  or  whether  he  be  dumb  ex 
visitations  Dei,  If  the  latter  appears  to  be  the  case,  the  judges  of  the  court 
(who  are  to  be  of  counsel  for  the  prisoner,  and  to  see  that  he  hath  law  and 
justice)  shall  proceed  to  the  trial,  and  examine  all  points  as  if  he  had  pleaded 
not  guilty,  (h)  (2)  But  whether  judgment  of  death  can  be  given  against  such 
a  ^prisoner  who  hath  never  pleaded,  and  can  say  nothing  in  arrest  of  r«ooe-i 
jua^ment,  is  a  point  yet  undetermined,  {i)  ^        -I 

If  he  be  found  to  be  obstinately  mute  (which  a  prisoner  hath  been  held  to 
be  that  hath  cut  out  his  own  tongue),  (k)  then  if  it  be  on  an  indictment  of  high 
treason,  it  hath  long  been  clearly  settled,  that  standing  mute  is  an  equivalent  to 
a  conviction,  and  he  shall  receive  the  same  judgment  and  execution.  {I)  And 
as  in  this  the  highest  crime,  so  also  in  the  lowest  species  of  felony,  viz. :  in 
petit  larceny,  and  in  all  misdemeanors,  standing  mute  hath  always  been 
equivalent  to  conviction.     But  upon  appeals  and  indictments  for  other  felonies, 


)  Foster.  806,  Ao.  (g)  ft  Hal.  P.  O.  810.  (fc)  2  Hawk.  P.  a  827.  (OS  Hal  P.  a  817. 

;)  8  InsL  17&  0)  1  Hawk.  P.  a  8».    8  HaL  P.  a  817. 


(1)  Now,  bv  24  and  25  Vic,  c.  94,  g  1,  an  accessory  before  the  fact  to  any  felony  may  be 
hiaicted,  tried,  conyicted  and  punished  in  all  respects  as  if  he  were  the  principal  felon.  By 
section  2,  whosoever  shall  counsel,  procure  or  command  any  other  person  to  commit  any 
felony  shall  be  guilty  of  felony,  and  may  be  indicted  and  convicted,  either  as  an  accessory  be- 
fore the  fact  to  the  principal  felony,  together  with  the  principal  felon,  or  may  be  indicted 
and  convicted  of  a  substantive  felony,  whether  the  principal  felon  shall  or  shall  not  have 
been  previously  convicted,  or  shall  or  shall  not  be  amenable  to  Justice,  and  mav  thereupon 
be  punished  in  the  same  manner  as  an  accessorv  before  the  fact  to  the  same  felony,  if  con- 
victed as  an  accessory,  may  be  punished.  And  by  24  and  25  Vic.,  a  99,  §  8,  the  like  pro- 
vision is  made  for  the  case  of  accessories  after  the  fact. 

(d)  By  7  and  8  George  IV,  c.  28,  g  2,  it  is  provided  that  if  the  prisoner  stands  mute  of 
malice,  or  does  not  answer  directlv  to  the  charge,  this  may  be  entered  as  a  plea  of  not 

Sdlty.  R  V.  Bernard,  1  F.  &  F. ,  240.  It  is  proper  for  a  jury  to  determine  whether  or  not 
e  silence  is  malicious.  R  v.  Isi^l,  2  Ck>x  Or.  C,  263.  Where  a  deaf  and  dumb  person 
was  silent  at  her  arraignment,  it  was  left  to  a  jury  to  say  whether  the  silence  was  from 
malice  or  by  visitation  of  God.  They  found  that  it  was  the  latter.  They  were  then  sworn 
to  determine  whether  the  prisoner  was  able  to  plead,  and  they  found  that  she  was;  then  to 
determine  whether  she  was  sane  enough  to  warrant  a  trial,  and  they  found  she  was  not.  The 
prisoner  was  then  bv  order  of  the  court  detained  during  her  majesty's  pleasure,  under  the 
provisions  of  89  and  40  Geo.  Ill,  0.  64,  g  2,  as  to  the  detention  of  persons  found  insane  by 
a  Jury  upon  arraignment 
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or  petit  treason,  the  prisoner  was  not,  by  the  ancient  law,  looked  upon  as  oon* 
yieted,  so  as  to  receive  judgment  for  the  felony;  but  should,  for  his  obstinacy, 
have  received  the  terrible  sentence  ofpenancej  or  peine  (which,  as  will  appear 
presently,  was  probably  nothing  more  than  a  corrupted  abbreviation  of  pnsone) 
forte  et  dure. 

Before  this  was  pronounced  the  prisoner  had  not  only  trina  €ulmonitu>,  but 
also  a  respite  of  a  few  hours,  and  the  sentence  was  distinctly  read  to  him,  that 
he  might  Know  his  danger;  {m)  and,  after  all,  if  he  continued  obstinate,  and 
his  offence  was  clergyable,  he  iiad  the  benefit  of  his  clergy  allowed  him,  even 
thouffh  he  was  too  stubborn  to  pray  it.  (n)  Thus  tender  was  the  law  of  inflict- 
ing this  dreadful  punishment;  but  if  no  other  means  could  prevail,  and  the 
prisoner  (when  charged  with  a  capital  felony)  continued  stubbornly  mute,  the 
judgment  was  then  given  against  him  without  any  distinction  of  sex  or  degree. 
A  judgment,  which  was  purposely  ordained  to  be  exquisitely  severe,  that  by 
that  very  means  it  might  rarely  be  put  in  execution.  (3) 

The  rack,  or  question,  to  extort  a  confession  from  cnminals,  is  a  practice  of 
r*32Bl  ^  different  nature;  this  having  been  only  *used  to  compel  a  man 
^  -I  to  put  himself  upon  his  trial;  thcU  being  a  species  of  trial  in  itself. 
And  the  trial  by  rack  is  utterly  unknown  to  the  law  of  England;  though  once 
when  the  dukes  of  Exeter  and  Suffolk,  and  other  ministers  of  Henry  VI,  had 
laid  a  design  to  introduce  the  civil  law  into  this  kingdom  as  the  rule  of  govern* 
ment,  for  a  beginning  thereof  they  erected  a  rack  for  torture;  which  was  called 
in  derision  the  duke  of  Exeter's  daughter,  and  still  remains  in  the  tower  of 
London;  (o)  where  it  was  occasionally  used  as  an  engine  of  state,  not  of  law, 
more  than  once  in  the  reign  of  Queen  Elizabeth,  (p)  But,  when  upon  the 
assassination  of  Yilliers,  duke  of  Buckingham,  by  Felton,  it  was  proposed  in 
the  privy  council  to  put  the  assassin  to  the  rack,  in  order  to  discover  his  accom- 
plices; the  judges,  being  consulted,  declared  unanimously,  to  their  own  honour 
and  the  honour  of  the  English  law,  that  no  such  proceeding  was  allowable  by 
the  laws  of  England,  (q)  It  seems  astonishing  tnat  this  usa^e  of  administer- 
ing the  torture  should  be  said  to  arise  from  a  tenderness  to  the  lives  of  men: 
and  yet  this  is  the  reason  given  for  its  introduction  in  the  civil  law,  and  its 
subsequent  adoption  by  the  French  and  other  foreign  nations,  (r)  viz. :  because 
the  laws  cannot  endure  that  any  man  should  die  upon  the  eviaence  of  a  false 
or  even  a  single  witness;  and,  therefore,  contrived  this  method  that  innocence 
should  manifest  itself  by  a  stout  denial,  or  guilt  by  a  plain  confession.  «Thus 
rating  a  man's  virtue  by  the  hardiness  of  his  constitution,  and  his  guilt  by  the 
sensibility  of  his  nerves!  But  there  needs  only  to  state  accurately,  (s)  in  order 
most  effectually  to  expose  this  inhuman  species  of  mercy,  the  uncertainty  of 
which,  as  a  test  and  criterion  of  truth,  was  long  ago  very  elegantly  pointed 
r  *^Q7l  ^^^  ^^  Tnlly;  though  he  lived  in  a  state  wherein  it  was  *u8ual  to  tor- 
L  ^^ '  J  ture  slaves  m  order  to  furnish  evidence;  "  tamen,**  says  he,  "  iUa  tor- 
merUa  guoemcU  dolor y  moderatur  natura  d^usgue  turn  animi  turn  corporis^  regit 

(m)  2  Hal.  p.  C.  820.  (n)  JMd.  S81.    9  Hawk.  P.  C.  Sas.  (o)  8  Inst.  86.  (  p)  Barr.  89. 486w 

(qy  Rushw.  CoU.  i.  638.  (r)  Cod.  1 9,  t  41,  l.S,db  t.  47.  /.  16.  Fortesq.  de  LJU  Ana.  e.  99. 

(•)  The  marquis  Beocaria  (ch.  16),  in  an  exquisite  piece  of  railleiy,  has  proposed  this  problem,  with  a 
gravity  and  precision  that  are  truly  mathematical:  '*The  force  of  the  muscles  and  the  sensibility  of  the 
nerves  of  an  innocent  person  being  given,  it  is  required  to  find  the  degree  of  pain  necessary  to  make  him 
eonfess  himself  guilty  of  a  given  crime.** 


(3)  Many  cases  are  on  record  in  which  this  punishment  was  inflicted.  See  Case  of  Juliana 
Quicke,  Cro.  Car.,  118;  Case  of  John  Fussell,  whose  tortures  are  said  to  have  been  shortened 
by  compassionate  bystanders  casting  stones  upon  him.  Barrington's  Statutes,  85,  note.  In 
Kelynge's  Rep.,  p.  27,  it  is  said  to  have  been  the  constant  practice  at  Newgate,  in  the  time 
of  Charles  II,  to  tie  the  two  thumbs  togethw  with  whipcord  in  order  that  the  pain  might 
compel  the  party  to  plead. 

The  only  American  case  on  record  in  which  this  punishment  was  inflicted  was  that  of 
Giles  Corey.  8  Bancroft's  U.  S.,  93;  2  Hildreth's  U.  S.,  160;  2  Upham's  History  of  Salem 
Witchcraft,  834-343. 
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gncBsitorfflectity  libido^  corrumpit  tpes^  in/lrmcU  metits,  ut  in  tot  rerum  angtutiU 
nihil  veritati  loci  relinquatur.^  (t) 

The  English  judgment  of  penance  for  standing  (u)  mate  was  as  follows : 
that  the  prisoner  be  remanded  to  the  prison  from  whence  he  came;  and  pnt 
into  a  low,  dark  chamber;  and  there  be  laid  on  his  back,  on  the  bare  floor, 
naked,  unless  where  deconcy  forbids:  that  there  be  placed  upon  his  body  as 
great  a  weight  of  iron  as  ne  could  bear,  and  more;  that  he  naye  no  susten- 
ance, save  only,  on  the  first  day,  three  morsels  of  the  worst  bread;  and  on  the 
second  day,  three  draughts  of  standing  water,  that  should  be  nearest  to  the 
prison  door;  and  in  this  situation  this  should  be  alternately  his  daily  diet  tiU 
ne  diedy  or  (as  anciently  the  judgment  ran)  till  he  anewered.  {v) 

It  hath  been  doubted  whether  this  punishment  subsisted  at  the  common  law, 
%o)  or  was  introduced  in  consequence  of  the  statute  Westm.  1,  3  Edw.  I,  c.  12, 
sb)  which  seems  to  be  the  better  opinion.  For  not  a  word  of  it  is  mentioned 
Ml  Glanvil  or  Bracton,  or  in  any  ancient  author,  case,  or  record  (that  hath  yet 
been  produced),  preyious  to  the  reign  of  Edward  I;  but  there  are  instances  on 
record  in  the  reign  of  Henry  HE,  {y)  where  persons  accused  of  felony,  and 
standing  mute  were  tried  in  a  particular  manner  by  two  successiye  juries,  and 
conyicted;  and  it  is  asserted  by  the  judges  in  8  Hen.  lY,  that,  by  the  common 
law  before  the  statute,  standing  mute  on  an  appeal  amounted  to  a  conyiction 
of  the  felony.  (2)  This  statute  of  Edward  I  directs  such  persons  *  '*  as  r*oooi 
will  not  put  themselyes  upon  inquests  of  felonies  before  the  judges  at  I-  •■ 
the  suit  of  the  king,  to  be  put  into  hard  and  strong  prison  {eoieni  my$  en  la 
prisone  fort  et  dure)  as  tnose  which  refuse  to  be  at  the  common  law  of  the 
land."  And  immediately  after  this  statute,  the  form  of  the  judgment  appears 
in  Fleta  and  Britton  to  haye  been  only  a  yery  strait  confinement  in  prison, 
with  hardly  any  degree  of  sustenance;  but  no  weight  is  directed  to  be  laid 
upon  the  body,  so  as  to  hasten  the  death  of  the  miserable  suffererf  and  indeed 
any  surcharge  of  punishment  on  persons  adjudged  to  penance,  so  as  to  shorten 
their  liyes,  is  reckoned  by  Home  in  the  Mirror  (a)  as  a  species  of  criminal 
homicide.  It  also  clearly  appears,  by  a  record  of  31  Edw.  Ill,  (b)  that  the 
prisoner  might  then  possibly  subsist  for  forty  days  under  this  lingering  punish- 
ment. I  should,  therefore,  imagine  that  the  practice  of  loading  him  with 
weights,  or,  as  it  was  usually  called,  pressing  him  to  decUhy  was  gradually  in- 
troduced between  31  Edw.  til,  and  8  Hen.  IV,  at  which  last  period  it  first 
appears  upon  our  books;  (c)  being  intended  as  a  species  of  mercy  to  the  delin- 
quent, by  deliyering  him  the  sooner  from  his  torment:  and  hence  I  presume  it 
also  was,  that  the  duration  of  the  penance  was  then  first  (d)  altered;  and  in- 
stead of  continuing  till  he  anetoered,  it  was  directed  to  continue  till  he  died^ 
which  must  yery  soon  happen  under  an  enormous  pressure. 

The  uncertainty  of  its  original,  the  doubts  that  were  conceiyed  of  its  legality, 
and  the  repugnance  of  its  theory  (for  it  was  rarely  carried  into  practice)  to  the 
humanity  of  the  laws  of  England,  all  concurred  to  require  a  legislatiye  abolition 
of  this  cruel  process,  and  a  restitution  of  the  ancient  common  law:  whereby 
the  standing  mute  in  felony,  as  well  as  in  treason  and  in  trespass,  amounted  to 
a  confession  of  the  charge.  Or,  if  the  corruption  of  the  blood  and  the  conse- 
quent escheat  in  felony  had  been  remoyed,  the  judgment  of  peine  forte  et  dwre 
might  perhaps  haye  still  innocently  remained,  *as  a  monument  of  the  r  «Qogi 
sayage  rapacity  with  which  the  lordly  tyrants  of  feudal  antiquity  ^  -' 
hunted  alter  escheats  and  forfeitures;  since  no  one  would  eyer  haye  been 
tempted  to  undergo  such  a  horrid  altematiye.  For  the  law  was,  that  by  stand- 
ing mute,  and  suffering  this  heayy  penance,  the  judgment,  and  of  course  the 

<0  iVo  attto,  flS.  («)  9  HaL  p.  a  819.     SHawk.  P.O.  8S9. 

(v)Brittoii.a  4.fttt.    Flet.  2.1,t  SiSSS-  (to)  2  Inst.  179.    SHaLP.aaUL  8  Hawk.  P.  O.  88IK 

Iz)  Staundf.  P.  C.  149.    Barr.  82.  (y)  Emlyn  on  2  Hal.  P.  C.  882. 

(s)  Al  co/mvMn  ley,  avant  l«  ttatute  de  West.  1,  c  12,  ti  eucun  utt  ettre  appeal,  et  %i9t  estre  mute,  W, 
ra  eonviet  defeUmy.  (M,  8  Hen.  IV,  8.) 
(o)  Cb.  i,  1 9.  (&)  6  Bjin.  18.  (o)  Yearb.  8  Hen.  ly,  1. 

^^  Xtfutt  dU,  que  le  contraire  avait  eetre  fait  devant  eee  heun,     {firid.  t} 
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oorraption  of  the  blood  and  escheat  of  the  laiuk^  were  sayed  in  felony  and 
petit  treason,  though  not  the  forfeiture  of  the  goods:  and,  therefore,  this  lin- 
gering punishment  was  probably  introduced,  in  order  to  extort  a  plea:  without 
which  it  was  held  that  no  judgment  of  death  could  be  ^iven,  and  so  the  lord 
lost  his  escheat.  But  in  high  treason,  as  standing  mute  is  equivalent  to  a  con- 
Tiction,  the  same  judgment,  the  same  corruption  of  blood,  and  the  same  for- 
feitures always  attended  it,  as  in  other  cases  of  conviction,  {e)  And  very 
lately,  to  the  honour  of  our  laws,  it  hath  been  enacted  by  statute  12  Geo.  Ill, 
o.  20,  that  every  person  who,  being  arraigned  for  felony  or  piracy,  shall  stand 
mute  or  not  answer  directly  to  the  offence,  shall  be  convicted  of  the  same,  and 
the  same  judgment  and  execution  (with  all  their  consequences  in  every  respect) 
shall  be  thereupon  awarded,  as  if  die  person  had  been  convicted  by  verdict  or 
confession  of  the  crime.  (4)  And  thus  much  for  the  demeanor  oi  a  prisoner 
upon  his  arraignment,  by  standing  mute;  which  now,  in  all  cases,  amounts  to 
a  constructive  confession. 

n.  The  other  incident  to  arraignments,  exclusive  of  the  plea,  is  the  prison- 
er's actual  confession  of  the  indictment.  Upon  a  simple  and  plain  confession, 
the  court  hath  nothing  to  do  but  to  award  judgment:  but  it  is  usually  very 
backward  in  receiving  and  recording  such  confession,  out  of  tenderness  to  the 
life  of  the  subject;  and  will  generally  advise  the  prisoner  to  retract  it,  and  plead 
to  the  indictment.  (/) 

But  there  is  another  species  of  confession,  which  we  read  much  of  in  our 
ancient  books,  of  a  far  more  complicated  kind,  which  is  called  approvement, 
rmoorn  And  that  is  when  a*person  indicted  of  treason  or  felony,  and  arraigned 
■-  -'  for  the  same,  doth  confess  the  fact  before  plea  pleaded:  and  appeals  or 
accuses  others,  his  accomplices,  of  the  same  crime,  in  order  to  obtain  his  par- 
don. In  this  case  he  is  called  an  approver  or  prover,  probcUor,  and  the  party 
appealed  or  accused  is  called  the  appellee.  Such  approvement  can  only  be  in 
capital  offences;  and  it  is,  as  it  were,  equivalent  to  an  indictment,  since  the  ap- 
pellee is  equally  called  upon  to  answer  it;  and  if  he  hath  no  reasonable  and  le- 
gal exceptions  to  make  to  the  person  of  the  approver,  which  indeed  are  very 
numerous,  he  must  put  himself  upon  his  trial,  either  by  battel,  or  by  the  coun- 
try; and  if  vanquished  or  found  guilty,  must  suffer  the  judgment  of  the  law, 
and  the  approver  shall  have  his  pardon  ex  debito  justitioB.  On  the  other  hand, 
if  the  appellee  be  conqueror,  or  acquitted  by  the  jury,  the  approver  shall  re- 
ceive judgment  to  be  hanged,  upon  his  own  confession  of  the  indictment;  for 
the  condition  of  his  pardon  has  failed,  viz.,  the  convicting  of  some  other  per- 
son, and  therefore  his  conviction  remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to  permit  the  approver  thus  to 
appeal  or  not:  and,  in  fact,  this  course  of  admitting  approvements  hath  been 
long  disused:  for  the  truth  was,  as  Sir  Matthew  Hale  observes,  that  more  mis- 
chief hath  arisen  to  good  men  by  these  kind  of  approvements,  upon  false  and 
malicious  accusations  of  desperate  villains,  than  benefit  to  the  public  by  the 
discovery  and  conviction  of  real  offenders.  And  therefore,  in  the  times  when 
such  appeals  were  more  frequently  admitted,  great  strictness  and  nicety  were 
held  therein:  (g)  though,  since  their  discontinuance,  the  doctrine  of  approve- 
ments is  become  a  matter  of  more  curiosity  than  use.  I  shall  only  observe, 
that  all  the  ^ood,  whatever  it  be,  that  can  be  expected  from  this  metnod  of  ap- 

grovement,  is  fully  provided  for  in  the  cases  of  coining,  robbery,  burglary, 
ouse-breaking,  horse-stealing,  and  larceny  to  the  value  of  five  shillings  from 
shops,  warehouses,  stables,  and  coach-houses,  by  statutes  4  and  5  W.  and  M.  a 

(a)9anrk.P.attL  (/)  9  Hal.  P.  a  S».  (9)  9  Hal.  P.  a  oh.  SSl   9  Hawk.  P.  a  oh.  Si. 

(4)  The  practice  now,  dnce  the  statute  7  and  8  Geo.  lY ,  c.  28,  is  for  the  court  to  enter  a 
plea  of  not  guilty  for  the  accused  party.    Bee  notes,  pp.  834  and  825,  supra. 

When  the  prisoner  is  arraigned,  he  should  be  released  from  shackles  ii  any  are  upon  him. 
People  V.  Harrin8:ton,  43  CaL,  105;  a  0.,  10  Am.  Sep.,  296;  State  ▼.  Erhig,  64  Ma»  691. 
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8,  ♦e  and  7  W m.  IH,  c.  17, 10 and  11  Wm.  HI,  c.  23,  and  6  and  6  Ann.  c.  r^ooii 
13,  which  enact,  that  if  any  such  offender,  being  out  of  prison,  shall  dis-  ^  -■ 
cover  two  or  more  persons,  who  have  committed  the  like  offences,  so  as  they 
may  be  convicted  thereof;  he  shall  in  case  of  burglary  or  house-breaking  re- 
ceive a  reward  of  40/.,  and  in  general  be  entitled  to  a  pardon  of  all  capital  of- 
fences, excepting  only  murder  and  treascs;  and  of  them  also  in  the  case  of 
coining.  (A)  And  if  any  such  person,  havmg  teioniou^ly  stolen  any  lead,  iron, 
or  other  ihetal,  shall  discover  and  convict  two  offenders  of  having  illegally 
bought  or  received  the  same,  he  shall  by  virtue  of  statute  29  Geo.  II,  c.  80, 
be  pardoned  for  all  such  felonies  committed  before  such  discovery.  (5)  It  hath 
also  been  usual  for  the  justices  of  the  peace,  by  whom  any  persons  charged 
with  felony  are  committed  to  gaol,  to  admit  some  one  of  their  accomplices  to 
become  a  witness  (or,  as  it  is  generally  termed,  king^s  evidence)  against  his 
fellows;  upon  an  implied  confidence,  which  the  judges  of  gaol-delivery  have 
usually  countenanced  and  adopted  that  if  such  accomplice  makes  a  full  and 
complete  discovery  of  that  ana  of  all  other  felonies  lo  which  he  is  examined 
by  the  magistrate,  and  afterwards  gives  his  evidence  without  prevarication  or 
fraud,  he  shall  not  himself  be  prosecuted  for  that  or  any  other  previous  offence 
of  the  same  degree.  (»)  (6) 

(h)  The  iMtrdon  for  dlaooTering  oflencea  against  the  coinage  act  of  15  Geo.  n,  a  S8,  eztenda  only  to  all 
§uek  offences, 
(i)  The  King  t.  Rudd;  Mich.  16  Qeo.  m,  on  a  case  reseired  from  the  old  Bailey,  Oct.  1775. 

OS)  The  statutes  here  mentioned  are  since  repealed. 

(6)  If  the  accomplice  admitted  as  a  witness  by  the  justice  makes  full  and  true  disclosure, 
he  ought  not  to  be  prosecuted.  But  he  canDot  plead  this  in  bar  of  an  indictment,  for  it  is 
merely  an  equitable  claim  to  the  mercy  of  the  crown  from  the  magistrate's  promise  of  in- 
demnity upon  certain  conditions  which  have  been  performed,  n,  v.  Rudd,  Cowp.,  881. 
In  the  United  States,  it  would  seem  that,  if  the  prisoner  makes  full  disclosure,  immunity  is 
substantially  pledged  him;  the  government  is  under  implied,  if  not  express,  obligation  not 
to  nrosecute.  U.  8.  v.  Lee,  4  l^Lean,  108;  Com.  v.  Knapp.  10 Pick.,  447;  Foster  v.  People, 
18  Mich.,  266.  If  the  accomplice,  after  such  understanding  with  the  state  and  admission 
of  his  guilt,  refuses  to  testify,  or  testifies  falsely,  he  forfeits  his  immunity  and  may  be  prose- 
cuted and  convicted  on  his  own  confession.     Com.  t.  Knapp,  vhitupra. 

The  importance  to  be  attached  to  uncorroborated  evidence  of  an  accomplice  is  a  matter 
for  the  jury  to  determine.  They  may  legally  convict  upon  it,  but  in  general  would  not  be 
inclined  to  give  it  much  credit.  R.  ▼.  Hastings,  7  C.  &  P.,  152.  8o  Lord  Mansfield,  in  R. 
▼.  Rudd,  Cowp.,  881,  says,  as  to  the  evidence  of  accomplices:  **  Though  clearly  competent, 
their  single  testimony  is  seldom  alone  sufficient  for  a  jury  to  convict  upon."  Lord  Ellen- 
borough  laid  it  down  that,  "  No  one  can  seriously  doubt  that  a  conviction  is  legal,  though 
it  proceed  upon  the  evidence  of  an  accomplice,  only  judges,  in  their  discretion,  will  advise 
a  jury  not  to  believe  an  accomplice,  unless  he  is  confirmed,  or  only  so  much  as  be  is  con- 
firmed; but  if  he  is  believed,  his  testimony  is  unquestionably  sufficient  to  establish  the  facts 
to  which  he  deposes."  R.  v.  Jones,  2  Camp.,  182.  The  court  should  not  instruct  the  j|ury 
as  to  what  weight  is  to  be  given  to  an  accomplice's  testimoir^.  The  matter  lies  peculiarly 
within  the  province  of  the  jury.  Hamilton  v.  People,  29  Mich.,  173;  George  v.  State,  8v 
Miss.,  570.  It  is  not  error  for  a  court  to  refuse  to  advise  a  jury  that  they  ought  not  to  con- 
vict on  such  evidence.  It  is  a  question  for  the  jury,  who  may  legally  convict  on  the  evi- 
dence. People  V.  Jenness,  5  Mich.,  805.  The  jury  may  convict  upon  such  evidence  if  they 
are  satisfied  by  it,  but  it  is  a  general  practice  to  consider  it  alone  insufficient  to  convict  upon. 
People  V.  Rceder,  1  Wheel.  Cr.  C,  148.  The  statements  of  an  accomplice  are  always  to  be 
received  with  caution,  and  the  court  should  always  so  advise,  but  if  the  testimony  carries 
conviction  to  the  jury,  they  should  give  it  the  same  effect  as  that  of  any  other  witness.  It 
will  authorize  a  conviction  in  any  case.  People  v.  Costelio,  1  Denio,  ^;  Allen  v.  State,  10 
Ohio  St.,  287.  If  an  accomplice  testifies,  he  must  make  full  disclosure.  He  cannot  stop 
short  and  claim  the  privilege  of  refusing  to  criminate  himself.  Foster  v.  People,  18  Mich., 
266;  Com.  v.  Price,  10  Gray,  472;  State  v.  Condry,  5  Jones,  418.  But  this  disclosure  need 
not  be  made  as  to  criminality  in  other  cases  thim  the  one  on  trial.  Pitcher  v.  People, 
16  Mich.,  142.  In  order  to  make  an  accomplice  a  competent  witness  in  behalf  of  the  prose- 
cution, he  must  not  be  put  on  trial  at  the  same  time  with  the  other  prisoners.  It  makes  no 
difference  whether  he  has  been  convicted  or  not,  or  whether  he  is  joined  in  the  same  indict- 
ment with  others  or  not,  if  only  he  is  not  tried  with  them.  People  ▼.  Wright,  38  Mich., 
744;  Allen  ▼.  State,  10  Ohio  St.,  287;  George  ▼.  State,  89  Miss.,  570;  State  ▼.  Brien,  82 
N.  J.,  414. 
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CHAPTER  XX  71. 
OF  PLEA  AND  ISSUE. 

Wb  are  now  to  consider  the  plea  of  a  prisoner,  or  defensive  matter  alleged 
by  him  on  his  arraignment,  if  he  does  not  confess  or  stand  mute.  This  is  eitheri 
1.  A  plea  to  the  jurisdiction;  2.  A  demurrer;  3.  A  plea  in  abatement;  4.  A 
specid  plea  in  bar;  or,  5.  The  general  issue. 

Formerly,  there  was  another  plea,  now  abrogated,  that  of  sanctuary;  which 
is  however  necessary  to  be  lightly  touched  upon,  as  it  may  give  some  light  to 
many  parts  of  our  ancient  law:  it  being  introduced  and  continued  during  the 
superstitious  veneration  that  was  paid  to  consecrated  ground  in  the  times  of 
popery.  First,  then,  it  is  to  be  observed,  that  if  a  person  accused  of  any  crime 
(except  treason,  wherein  the  crown,  and  sacrilege,  wherein  the  church,  was  too 
nearly  concerned),  had  fled  to  any  church,  or  church  yard,  and  within  forty 
days  after  went  in  sackcloth  and  confessed  himself  guilty  before  the  coroner, 
and  declared  all  the  particular  circumstances  of  the  offence;  and  thereupon  took 
the  oath  in  that  case  provided,  viz.,  that  he  abjured  the  realm,  and  would  depart 
from  thence  forthwith  at  the  port  that  should  be  assigned  him,  and  would 
never  return  without  leave  from  the  king;  he  by  this  means  saved  his  life,  if  he 
r*S33l  ^^^^^'^^^  ^^^  conditions  of  the  oath,  bv  going  with  a  cross  in  *his 
^  -1  hand,  and,  with  all  convenient  speed,  to  tne  port  assigned,  and  embark- 
ing. For  if,  during  this  fortv  days'  privilege  of  sanctuary,  or  in  his  road  to 
the  seaside,  he  was  apprehended  and  arraigned  in  any  court,  for  this  felony,  he 
might  plead  the  privilege  of  sanctuary,  and  had  a  riffht  to  be  remanded,  if 
taken  out  against  his  will,  (a)  But  by  this  abjuration  his  blood  was  attainted, 
and  he  forfeited  all  his  goods  and  chattels,  (b)  The  immunity  of  these  privi- 
leged places  was  very  much  abridged  by  the  statutes  27  Hen.  Vill,  o.  19,  and 
S2  Hen.  VlU,  c  12.  And  now,  by  the  statute,  21  Jac.  I,  c.  28,  all  privilege  of 
sanctuary,  and  abjuration  consequent  thereupon,  is  utterly  taken  away  and 
abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded  before  trial  or  con- 
viction, and  was  called  a  declinatory  plea;  which  was  the  name  also  given  to 
that  of  sanctuary,  (c)  But,  as  the  prisoner  upon  a  trial  has  a  chance  to  be 
acquitted,  and  totally  discharged;  and,  if  convicted  of  a  clergyable  felony,  is 
entitled  equally  to  his  clergy  after  as  before  conviction:  this  course  is  extremely 
disadvantageous;  and  therefore  the  benefit  of  clergv  is  now  very  rarely  pleadea; 
but,  if  found  requisite,  is  prayed  by  the  convict  before  judgment  is  passed  upon 
him.  (1) 

I  proceed,  therefore,  to  the  five  species  of  pleas  before  mentioned. 

L  A  plea  to  the  jurisdiction^  is  where  an  indictment  is  taken  before  a  coBit 
that  hath  no  cognizance  of  the  offence;  as  if  a  man  be  indicted  for  a  rape  at 
the  sheriff's  tourn,  or  for  treason  at  the  quarter  sessions:  in  these,  or  similar 
oases,  he  may  except  to  the  jurisdiction  of  the  court,  without  answering  at  all 
to  the  crime  alleged,  (d)  (2) 

n.  A  demurrer  to  the  indictment.  This  is  incident  to  criminal  cases,  as  weU 
r*a34l  ^  ^^^^1>  when  the  fact  as  alleged  is*allowed  to  be  true,  but  the  prisoner 
*■        -I  joins  issue  upon  some  point  of  law  in  the  indictment,  by  whicn  he  in* 
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(1)  It  is  now  abolished. 

(2)  A  plea  to  the  jurisdiction  is  never  Important  where  the  want  of  jurisdiction  appean 
on  the  face  of  the  proceedings,  as  the  defect  may  then  be  taken  advantsge  of  either  by  da* 
murrer  or  by  motion  in  arrest  of  judgment  And  if  the  objection  is  one  which  must  ap- 
pear from  the  evidence  of  the  prosecution,  It  may  be  taken  without  special  plea  whenevar 
It  appears. 
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sists  that  the  fact,  as  stated,  is  no  felony,  treason,  or  whatever  the  crime  is  al- 
leged to  be.  Thus,  for  instance,  if  a  man  be  indicted  for  /ehniatuly  stealinff 
a  greyhound;  which  is  an  animal  in  which  no  yaluable  property  can  be  hac^ 
and  therefore  it  is  not  felony,  but  only  a  civil  trespass,  to  steal  it:  in  this  case 
the  party  indicted  may  demnr  to  the  indictment;  denying  it  to  be  felony, 
though  he  confesses  the  act  of  takine  it.  Some  have  held,  (a)  that  if,  on  de- 
murrer, the  point  of  law  be  adjudgea  again$t  the  prisoner,  he  shall  have  judg- 
ment and  execution,  as  if  convicted  by  verdict.  But  this  is  denied  by  others, 
{/)  who  hold,  that  in  such  case  he  shall  be  directed  and  received  to  plead  the 
genend  issue,  not  guilty,  after  a  demurrer  determined  against  him.  (3)  Which 
appears  the  more  reasonable,  because  it  is  clear  that  if  the  prisoner  freely  dis- 
covers the  fact  in  court,  and  refers  it  to  the  opinion  of  the  court,  whether  it 
be  felony  or  no;  and  upon  the  fact  thus  shown  it  appears  to  be  felony;  the  court 
will  not  record  the  confession;  but  admit  him  afterwards  to  plead  not  guilty. 
(g)  And  this  seems  to  be  a  case  of  the  same  nature,  beinff  for  the  most  part 
a  mistake  in  point  of  law,  and  in  the  conduct  of  his  pleading;  and  thoueh  a 
man  bv  mispleading  may  in  some  cases  lose  his  property,  yet  the  law  will  not 
suffer  him  by  such  niceties  to  lose  his  life.  However,  upon  this  doubt,  demur- 
rers to  indictments  are  seldom  used:  since  the  same  advantages  may  be  taken 
upon  a  plea  of  not  guilty;  or  afterwards  in  arrest  of  judgment,  when  the  ver^ 
diet  has  established  the  fact. 

KL  A  plea  in  {abatement  is  principally  for  a  mianomery  a  wrong  name,  or  a 
false  addition  to  the  prisoner.  As,  if  Jame$  Allen,  gentleman^  is  indicted  by 
the  name  o{>Jbkn  Allen,  esquire^  he  may  plead  that  he  has  the  name  of  James, 
and  not  of  John ;  and  that  he  is  a  gentleman,  and  not  an  esquire.  And  if 
either  fact  is  found  by  a  jury,  then  the  ^indictment  shall  be  abated,  as  r«ooK-i 
writs  or  declarations  may  be  in  civil  actions;  of  which  we  spoke  at  *-  ^ 
large  in  the  preceding  book.  (A)  (4)  But,  in  the  end,  there  is  little  advantage 
accruing  to  the  prisoner  by  means  of  these  dilatory  pleas;  because,  if  the  ex- 
ception be  allowed,  a  new  bill  of  indictment  may  be  framed,  according  to  what 
the  prisoner  in  his  plea  avers  to  be  his  true  name  and  addition.  For  it  is  a 
rule,  upon  all  pleas  in  abatement,  that  lie  who  takes  advantage  of  a  flaw  must 
at  the  same  time  show  how  it  may  be  amended.  Let  us  therefore  next  con- 
sider a  more  substantial  kind  of  plea,  viz.: 

rV.  Special  pleas  in  bar;  which  go  to  the  merits  of  the  indictment,  and  give 
a  reason  why  the  prisoner  ought  not  to  answer  it  at  all,  nor  put  himself  upon 
his  trial  for  the  crime  alleged.    These  are  of  four  kinds:  a  former  acquittal,  a 
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(8)  The  present  EDgllsh  doctrine  as  to  this  point  in  case  of  felonv  is  thus  stated:  A  Judg- 
ment on  a  general  demurrer,  which  contains  a  confession  of  the  subject  matter,  is  final,  and 
the  privilege  to  plead  over  is  one  not  given  in  such  case.  This  privilege  is  only  given  upon 
the  overruling  of  a  demurrer  in  abatement:  one,  that  is,  with  which  a  plea  of  not  guilty 
mifht  consistently  be  pleaded.  R  v.  Faderman,  4  Oox  C.  C,  859.  Previous  to  that  de- 
cision it  was  the  practice  for  the  court  in  its  discretion  to  allow  pleading  over  in  fawrwn 
vita,  R  V.  Smith,  4  Ck>x  0.  0.,  42.  It  has  been  held  that  in  case  of  misdemeanor,  a  ludg- 
ment  even  on  demurrer  in  abatement  is  final.  R  v.  Gibson,  8  East.  107;  but  see  K  v. 
Birmingham,  Ac.,  Ry.  Co.,  8  Q.  B.,  238,  where  the  defendant  was  allowed  to  plead  over.  In 
the  United  States  it  has  been  held  generallv  that  judgment  on  demurrer  in  case  of  misde- 
meanor was  final.  Com.  v.  Gloucester,  110  Mass.,  401;  State  v.  Merrill,  87  Me.,  829:  State 
V.  Dresser,  54  Me.,  609;  People  v.  Taylor,  8  Denio,  91.  If  demurrer  is  overruled,  it  may 
be  withdrawn  by  leave  of  the  court,  and  then  the  defendant  may  plead  over.  Bvans  v. 
Commonwealth,  8  Met,  468;  Bennett  v.  State,  2  Terg.,  472;  Commonwealth  v.  Foggy,  6 
Leigh,  088.  That  leave  to  answer  over  is  discretionary  in  such  case,  see  State  vTvni- 
kins,  17  Yt,  161;  Lewis  v.  State,  11  Mo.,  800;  Thomas  v.  State,  0  Mo.,  467.  In  case  of 
felony  the  practice  is  unsettled,  but  generally  pleading  over  is  allowed.  1  Bish.  Cr.  Fzosl, 
I  784,  thus  following  the  doctrine  in  R  v.  Smith,  cited  above,  and  in  2  Hale  P.  C,  88. 

(4)  Defects  of  this  description  are  now  amendable.  Statute  14  and  16  Vlo.,  0. 100, 1 1. 
If  objection  was  taken  in  anv  form,  thej  would  tharafore  be  amended,  and  if  not  taken, 
they  would  be  cured  by  verdict 
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former  oonviotion,  a  former  attainder^  or  a  pardon.  There  are  many  other 
pleas,  which  may  be  pleaded  in  bar  of  an  appeal;  (»)  bat  these  are  applicable 
to  both  appeals  and  indictments. 

1.  First,  the  plea  of  auirefoits  acquit^  or  a  former  acquittal,  is  grounded  on 
this  universal  maxim  of  the  common  law  of  England,  that  no  man  is  to  be 
brought  into  jeopardy  of  his  life  more  than  once  for  the  same  offence.  And 
hence  it  is  allowed  as  a  consequence,  that  when  a  man  is  once  fairly  found  not 
guilty  upon  any  indictment,  or  other  prosecution,  before  any  court  haying 
competent  junsdiction  of  the  offence,  (j)  he  may  plead  such  acquittal  in  bar 
of  any  subsecjuent  accusation  for  the  same  crime.  (5)  Therefore  an  acquittal 
on  an  appeal  is  a  good  bar  to  an  indictment  on  the  same  offence.  And  so  also 
was  an  acquittal  on  an  indictment  a  good  bar  to  an  appeal,  by  the  common 
law:  {k)  and  therefore,  in  favour  of  appeals,  a  general  practice  was  introduced, 
not  to  try  any  person  on  an  indictment  of  homicide,  till  after  the  year  and  day, 
within  which  appeals  may  be  brought,  were  past;  by  which  time  it  often  hap- 
pened that  the  witnesses  died,  or  the  whole  was  forgotten.  To  remedy  which 
r  *33Qi  inconvenience,  the  statute  8  Hen.  YII,  c.  1,  enacts,  that  ^indictments 
*-  ^  shall  be  proceeded  on,  immediately,  at  the  king's  suit,  for  the  death  of 
a  man,  without  waiting  for  bringing  an  appeal;  and  that  the  plea  of  autrefois 
(icquit  on  an  indictment,  shall  be  no  bar  to  the  prosecuting  of  any  appeaL 

2.  Secondly,  the  plea  of  atUre/oUs  convict^  or  a  former  conviction  for  the 
same  identical  crime,  though  no  judgment  was  ever  given,  or  perhaps  will  bf» 
(being  suspended  by  the  benefit  of  clergy  or  other  causes),  is  a  good  plea  in  ba^ 
to  an  indictment.  And  this  depends  upon  the  same  principle  as  the  former, 
that  no  man  ought  to  be  twice  brought  in  danger  of  nis  liie  for  one  and  the 
same  crime.  (/)  Hereupon  it  has  been  held,  that  a  conviction  of  manslaughter^ 
on  an  appeal  or  an  indictment,  is  a  bar  even  in  another  appeal,  and  much  more 
in  an  mdictment  of  murder;  for  the  fact  prosecuted  is  the  same  in  both^ 
though  the  offences  differ  in  colouring  and  m  degree.  It  is  to  be  observed, 
that  the  pleas  of  autrefoits  acqijiit  and  autre/oits  convict^  or  a  former  acquittal, 
and  former  conviction,  must  be  upon  a  prosecution  for  the  same  identical  act 
and  crime.     But  tlie  case  is  otherwise  in, 

8.  Thirdly,  the  plea  of  autre/oits  attaint^  or  a  former  attainder;  which  is  a 
good  plea  in  bar,  whether  it  be  for  the  same  or  any  other  felony.  For  wherever 
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(5)  A  former  conviction  or  acquittal  must  be  specially  pleaded;  it  is  not  enough  to  offer 
evidence  of  it  under  the  general  issue.  State  v.  Barnes,  82  Me.,  580;  Com.  v.  Chesley.  107 
Mas3.,  223.  The  plea  must  show  that  the  prisoner  was  acquitted  upon  an  indictment  suffi- 
cient to  induce  punishment  If  he  had  been  convicted,  and  charging  the  same  offense  as  the 
one  to  which  he  pleads.  R  v.  Taylor,  8  B.  ft  C,  603.  If  such  plea  is  overruled,  the  de- 
fendant may  plead  over  in  case  of  felony,  not  in  misdemeanor,  ib.  In  misdemeanor  the 
defendant's  rights  are  concluded  by  such  a  plea,  even  though  thus  he  Is  not  tried  upon  the 
offense  charged  in  the  indictment.  R.  v.  Bird,  2  Eng.  L.  £  £q.,  428;  and  note  580.  That 
is  not  the  American  doctrine.  Foster  v.  Com.,  8  W.  ftS.,  77;  Com.  v.  Qoddard,  18  Mass., 
455.  In  Massachusetts  the  defendant  may  plead  over  if  his  plea  in  bar  is  overruled, 
whether  he  is  chareed  with  felony  or  misdemeanor.    Com.  v.  Goiding,  14  Gray,  49. 

That  an  acquittal  on  an  indictment  which  was  sufficient  to  warrant  a  conviction  will  be 
a  bar  to  future  prosecution  of  the  same  offense,  see  Rex  v.  Bmden,  9  East,  487;  Heikes  v. 
Commonwealth,  20  Penn.  St.,  518;  People  v.  Cook,  10  Mich.,  164.  A  person  is  not  to  be 
twice  put  in  jeopardy  on  the  same  charge;  and  he  is  In  jeopardy  when  he  is  put  upon  trial 
before  a  court  of  competent  jurisdiction,  upon  an  indictment  or  information  which  it  so  far 
valid  as  to  be  sufficient  to  sustain  a  conviction,  and  the  Jury  has  been  charged  with  his  de- 
liverance. Commonwealth  v.  Cook,  6  a  ft  R,  577;  Wright  v.  State,  5  IncL,  290;  State  v. 
Korvell,  2  Terg.,  24;  State  v.  Ned,  7  Port,  187;  State  v.  Ephraim,  2  Dev.  ft  Bat,  102: 
Price  V.  State,  19  Ohio,  428.  After  the  Jury  are  impaneled  and  sworn,  any  dischaige  ot 
them  without  verdict  and  without  the  defenoant's  consent  except  for  reasons  of  noeeislty, 
will  be  equivalent  to  an  acquittal.  People  v.  Barrett  2  Caines.  804;  Commonwealth  v. 
Tuck,  20  Pick.,  865.  And  see  Cooky's  Const  Llm..  827;  Whart  Cr.  L..  g  641,  s<  9eq. 
But  the  court  must  have  had  Jurisdiction.  State  v  Odell,  4  Blackf.,  166;  State  v.  Fayns^ 
4  Mo.,  370;  State  v.  Hodgkhi^,  42  K.  R,  474. 
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a  man  is  attainted  of  felony,  by  judgment  of  death  either  upon  a  yerdict  or 
oonfession,  b^  outlawry,  or  heretofore  by  abjuration;  and  whether  upon  an 
appeal  or  an  indictment;  he  may  plead  such  attainder  in  bar  to  any  subsequent 
inaictment  or  appeal,  for  the  same  or  for  any  other  felony,  (m)  And  this 
because,  generally,  such  proceeding  on  a  second  prosecution  cannot  be  to  any 
purpose:  for  the  prisoner  is  dead  in  law  by  the  first  attainder,  his  blood  is 
already  corrupted,  and  he  hath  forfeited  all  that  he  had:  so  that  it  is  absurd 
and  superfluous  to  endeayour  to  attaint  him  a  second  time.  But  to  this  gen- 
eral  rule,  howeyer,  as  to  all  others,  there  are  some  exceptions;  wherein,  ceasanU 
rationey  cessat  et  ipsa  lex.  As,  1.  Where  the  former  attainder  is  reyersed  for  error, 
for  then  it  *is  the  same  as  if  it  had  neyer  been.  And  the  same  reason  poo 71 
holds,  where  the  attainder  is  reyersed  by  parliament,  or  the  judgment  ^  -I 
yacated  by  the  king's  pardon,  with  regara  to  felonies  committed  afterwards. 
2.  Where  the  attainder  was  upon  indictment,  such  attainder  is  no  bar  to  an 
appeal:  for  the  prior  sentence  is  pardonable  by  the  king;  and  if  that  might  be 
pleaded  in  bar  of  the  appeal,  the  King  might  in  the  end  defeat  the  suit  of  the 
subject,  by  suffering  the  prior  sentence  to  stop  the  prosecution  of  a  second, 
and  then,  when  the  time  of  appealing  is  elapsed,  granting  the  delinquent  a 
pardon.  8.  An  attainder  in  felony  is  no  bar  to  an  indictment  of  treason:  be- 
cause not  only  the  judgment  and  manner  of  death  are  different,  but  the  for- 
feiture is  more  eictensiye,  and  the  land  goes  to  different  persons,  i.  Where  a 
person  attainted  of  one  felony  is  afterwards  indicted  as  principal  in  another, 
to  which  there  are  also  accessories,  prosecuted  at  the  same  time;  in  this  case 
it  is  held,  that  the  plea  of  autrefoits  attaint  is  no  bar,  but  he  shall  be  com- 
pelled to  take  his  trial,  for  the  sake  of  public  justice;  because  the  accessories 
to  such  second  felony  cannot  be  conyicted  till  after  the  oonyiction  of  the  prin- 
cipal. (n\  And  from  these  instances  we  may  collect  that  a  plea  of  autrefoita 
attaint  is  neyer  good,  but  when  a  second  trial  would  be  quite  superfluous. 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar;  as  at  once  destroying  the  end 
and  purpose  of  the  indictment,  oy  remitting  that  punishment  which  the  prose- 
cution is  calculated  to  inflict.  There  is  one  adyantage  that  attends  pleading  a 
pardon  in  bar,  or  in  arrest  of  judgment,  before  sentence  is  past;  which  ^iyes 
It  by  much  the  preference  to  pleading  it  after  sentence  or  attainder.  This  is, 
that  by  stopping  the  judgment  it  stops  the  attainder,  and  preyents  the  corrup- 
tion 01  the  Dlood;  which,  when  once  corrupted  by  attainder,  cannot  afterwaras 
be  restored,  otherwise  than  by  act^of  parliament  But  as  the  title  of  pardons 
is  applicable  to  other  stages  of  prosecution;  and  they  haye  their  respectiye 
force  and  efficacy,  as  well  after  as  before  conyiction,  outlawry,  or  *at-  r«Qoo-| 
taind^r;  I  shall  therefore  resenre  the  more  minute  consideration  of  ^  ^ 
them  till  I  haye  gone  through  eyery  other  title  except  only  that  of  execution. 

Before  I  conclude  this  head  of  special  pleas  in  bar,  it  will  be  necessary  once 
more  to  obserye,  that  though  in  ciyil  actions  when  a  man  has  his  election  what 
plea  in  bar  to  make,  he  is  concluded  by  that  plea,  and  cannot  resort  to  another 
if  that  be  determined  against  him;  (as  if,  on  an  action  of  debt,  the  defendant 
pleads  a  general  release,  and  no  such  release  can  be  proyed,  he  cannot  after- 
wards plead  the  general  issue,  nil  debet,  as  he  might  at  first:  for  he  has  made 
his  election  what  plea  to  abide  by,  and  it  was  his  own  folly  to  choose  a  rotten 
defence;)  though,  I  say,  this  strictness  is  obsenred  in  ciyil  actions,  quia  interest 
reipubliccs  %U  sit  finis  litium:  yet  in  criminal  prosecutions  in  favorem  vitce,  as 
well  upon  appeal  as  indictment,  when  a  prisoner's  plea  in  bar  is  found  against 
him  upon  issue  tried  by  a  jury,  or  adjudged  against  him  in  point  of  law  by 
the  court;  still  he  shall  not  be  concluded  or  conyicted  thereon,  but  shall  haye 

(m)  >  Hawk.  P.  a  875.  (n)Poph.l07.  (o)  Suund.  P.  a  107. 

(6)  Stat.  7  and  8  Geo.  TV.,  c.  28,  §  4.  provides  "that  no  plea  setting  forth  any  attainder 
shall  be  pleaded  in  bar  of  any  indictment,  unless  the  attainder  be  for  the  same  offense  as 
that  charged  in  the  indictment." 

485 


888 


Plea  and  Issue. 


[Book  IV 


jadgment  of  retpondecU  ouster^  and  may  plead  over  to  the  felony  the  general 
usne,  not  gailty.  (ji>)  For  the  law  allows  many  pleas,  by  which  a  prisoner 
may  escape  death;  but  onl^  one  plea,  in  consequence  whereof  it  can  be 
inflicted:  viz.,  on  the  general  issue,  after  an  impartial  examination  and  decision 
of  the  fact,  by  the  unanimous  verdict  of  a  jury.  It  remains,  therefore,  that 
I  consider 

y.  The  general  issue,  or  plea  of  n<4  guiUvy  {g)  upon  which  plea  alone  the 
prisoner  can  receive  his  finsu  judgment  of  death.  In  case  of  an  indictment 
of  felony  or  treason,  there  can  be  no  special  justification  put  in  by  way  of  plea. 
As,  on  an  indictment  for  murder,  a  man  cannot  plead  that  it  was  in  his  own 
defence  against  a  robber  on  the  highway,  or  a  burglar;  but  he  must  plead  the 
general  issue,  not  guilty,  and  give  tnis  special  matter  in  evidence.  For  (besides 
uiat  these  pleas  do  in  effect  amount  to  the  general  issue;  since,  if  true,  the 
r*SS9l  P™^°^^  ^^  °^^^^  clearly  not  guilty)  as  the  facts  in  treason  are  *laid  to 
L  •>  be  done  proditarie  et  contra  ligeanticBsiuB  debitumy  and,  in  felon v,  that 
the  killing  was  done  fehnioe;  these  charges  of  a  traitorous  or  felonious  intent, 
are  the  points  and  very  gist  of  the  indictment,  and  must  be  answered  directly,  by 
the  general  negative,  not  guilty;  and  the  jury  upon  the  evidence  will  take 
notice  of  any  defensive  matter,  and  ^ive  their  verdict  accordingly,  as  effec- 
tually as  if  it  were,  or  could  be,  specially  pleaded.  So  that  this  is,  upon  all 
accounts,  the  most  advantageous  plea  for  the  prisoner,  (r) 

When  the  prisoner  hath  thus  pleaded  not  guilty,  non  eulpabiliSj  or  nierU 
eulpaUe;  which  was  formerly  used  to  be  abbreviated  upon  the  minutes,  thus, 
**non  (or  nierU)  cul/*  the  clerk  of  the  assizes,  or  clerk  of  the  arraigns,  on  behalf 
of  the  crown  replies,  that  the  prisoner  is  guilty,  and  that  he  is  ready  to  prove 
him  so.  This  is  done  by  two  monosyllables  in  the  same  spirit  of  abbreviation^ 
**eul,prU.y^  which  signifies,  first,  that  the  prisoner  is  guilty  oti/.,  culpable^  (or 
culpabilis)^  and  then  that  the  king  is  ready  to  prove  him  so;  prit^  prcesto  sum^ 
or  paratuB  verificare.  This  is  therefore  a  replication  on  behalf  of  the  king 
viva  voce  at  the  bar;  which  was  formerly  the  course  in  all  pleadings,  as  well  in 
civil  as  in  criminal  causes.  And  that  was  done  in  the  concisest  manner:  for 
when  the  pleader  intended  to  demur,  he  expressed  his  demurrer  in  a .  single 
word,  ** judgment ;^^  signifying  that  he  demanded  judgment,  wlfetherthe  writ, 
declaration,  plea,  Ac,  either  in  form  or  matter,  were  sufficiently  good  in  law: 
and  if  he  meant  to  rest  on  the  truth  of  the  facts  pleaded,  he  expressed  that 
also  in  a  single  syllable,  ^*  prit;^^  signifying  that  he  was  ready  to  prove  his 
assertions:  as  may  be  observed  from  the  year-books  and  other  ancient  reposi- 
tories of  law.  («)  By  this  replication  the  king  and  the  prisoner  are  therefore 
at  issue;  for  we  may  remember  in  our  strictures  upon  pleadings,  in  the  pre- 
ceding book,  {t)  it  was  observed,  that  when  the  parties  come  to  a  fact,  which 
is  affirmed  on  one  side  and  denied  on  the  other,  then  they  are  said  to  be  at 
r*^40l  ^^^^  ^"  point  *of  fact:  which  is  evidently  the  case  here,  in  the  plea  of 
^  -I  non  cuL  by  the  prisoner;  and  the  replication  of  cul.  by  the  clerk.  And 
we  may  also  remember,  that  the  usual  conclusion  of  all  affirmative  pleadings, 
as  this  of  cuL  or  guilty  is,  was  by  an  averment  in  these  words,  *^  and  this  he  is 
ready  to  verify;  et  hocparatus  est  verificare;^^  which  same  thing  is  here  ex- 
pressed by  the  single  word  "prit,^* 

How  our  courts  came  to  express  a  matter  of  this  importance  in  so  odd  and 
obscure  a  manner,  "remtantam  tam  negligenter,'^  can  hardly  be  pronounced 
with  certainty.  It  may  perhaps,  however,  be  accounted  for  bv  supposing,  that 
these  were  at  first  short  notes,  to  help  the  memory  of  the  clerk,  and  remind 
him  what  he  was  to  reply;  or  else  it  was  the  short  method  of  taking  down  in 
court,  upon  the  minutes,  the  replication  and  averment,   ''  cuL  p^;  which 


(p)8HaI.  p.  aS89. 
(o)  See  Appendix,  S  1. 
(f)  Bee  book  lU.  page  US. 
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afterwards  the  ignorance  of  saoceeding  clerks  adopted  for  the  very  words  to 
be  by  them  spoken,  {u) 

Bat  however  it  may  have  arisen,  the  joining  of  issae  (which  though  now 
nsnally  entered  on  the  record,  (to)  is  no  otherwise  joined  (a;)  in  any  part  of  die 
proceedings)  seems  to  be  clearly  the  meaning  of  this  obscure  expression:  (y) 
which  has  puzzled  our  most  ingenious  etymologists,  and  is  commonly  under- 
stood as  if  the  clerk  of  the  arraigns,  immediately  on  plea  pleaded,  had  fixed 
an  oj)probrioas  name  on  the  prisoner,  by  askincp  him,  **  Culprit,  how  wilt  thou 
be  tried?**  For,  immediately  upon  issue  joined,  it  is  inquired  of  the  prisoner, 
by  what  trial  he  will  make  his  innocence  appear,  lliis  lormhas  at  present  re- 
ference to  appeals  and  approvements  only  wherein  the  appellee  has  his  choice, 
either  to  try  the  ^accusation  by  battel  or  by  jury.  But  n^on  indict-  r^oiii 
ments,  since  the  abolition  of  ordeal,  there  can  be  no  other  trial  but  by   I-        -■ 

txiry,  per  pais,  or  by  the  country;  and  therefore,  if  the  prisoner  refuses  to  put 
dmself  upon  the  inquest  in  the  usual  form,  that  is,  to  answer  that  he  will  be 
tried  by  God  and  his  country,  (z)  if  a  commoner;  and,  if  a  peer,  by  God  and 
his  peers;  (a)  the  indictment,  it  in  treason,  is  taken  pro  confesso;  and  the  pri- 
soner, in  cases  of  felony,  is  adjudged  to  stand  mute,  and  if  he  perseveres  in  his 
obstinacy,  shall  now  (6)  be  convicted  of  the  felony.  (7^ 

When  the  prisoner  has  thus  put  himself  upon  his  trial,  the  clerk  answers  in 
the  humane  language  of  the  law,  which  always  hopes  that  the  party's  innocence 
rather  than  his  guilt  may  appear,  *^  God  send  thee  a  good  denverance.'*  And 
then  they  proceed,  as  soon  as  conveniently  may  be,  to  the  trial;  the  maimer  of 
which  will  be  considered  at  large  in  the  next  chapter. 


CHAPTER    XXVIL 
OF  TRIAL  AND  CONVICTION. 

Thb  several  methods  of  trial  and  conviction  of  offenders  established  by  the 
laws  of  England,  were  formerly  more  numerous  than  at  present,  through  the 
superstition  of  our  Saxon  ancestors:  who  like  other  northern  nations,  were  ex- 
tremely addicted  to  divination:  a  character  which  Tacitus  observes  of  the  an- 
cient Germans,  (a)  They  therefore  invented  a  considerable  number  of  methods 
of  purgation  or  trial,  to  preserve  innocence  from  the  danger  of  false  witnesses, 
and  in  consequence  of  a  notion  that  God  would  always  interpose  miraculously 
to  vindicate  the  guiltless. 

L  The  most  ancient  (b)  species  of  trial  was  that  by  ordeal:  which  was  pecu- 
liarly distinguished  by  the  appellation  of  jtidicium  JJei;  and  sometimes  vvlgor 
riapurgcUiOf  to  distinguish  it  from  the  canonical  purgation,  which  was  by  the 
oath  of  the  party.    This  was  of  two  sorts,  (c)  either^rd-ordeal,  or  toa^€r-ordeal; 

(«)  Of  this  tgnonuiQe  we  maj  Me  eaDj  fagUnow  In  the  abuee  of  two  lenl  terms  of  aadent  Frendi; 
one,  the  prologue  to  ell  proclemetione.  *'^otfM,**  or  heer  70,  which  te  generally  pronounced  most  unmeen- 
Innr,  **o  yesp*  the  other  a  more  pardonable  mistake,  Tia.,  when  the  Jury  are  all  sworn,  the  olBcer  bids 
the  orier  number  them,  for  whioh  toe  word  in  law-JVench  is  **  oountes  ;  **  but  we  now  hear  it  pronounced 
in  Terr  good  English,  "oount  these.** 

(w)  8m  Appendix,  It  (x)  9  Hawk.  P.  a  SSB.  (y)  S  Hsl.  P.  a  8B8. 

(S)  A  learned  author,  who  is  Terr  seldom  mistaken  in  his  oonjeotures,  has  obserred  that  the  proper 
answer  is,  **fty  Ood  or  the  country^*  that  Is,  either  by  ordeal  or  Sy  Jury;  because  the  question  supposes 
an  option  In  the  prisoner.  And  certainly  it  gives  some  countenance  to  this  obserration,  that  the  trial  hf 
atdeal  used  formerly  to  be  called  Judicium  Dei.  But  it  should  seem,  that  when  the  question  gives  the 
ptisoner  an  option,  his  answer  must  be  positiTe,  and  not  in  the  disjunctive,  which  returns  the  option 
Mck  to  the  prosecutor. 

(a)  Keylinge,  67.    State  Trials.  DOM^m.  (5)  Stat  18  Geo.  m,  e.  sa 

M  DeMor.  Genu.  10.  (b)LL  Ifua,  e.  17.   WUk.S7.  (o)  Mirr.  a  8,  |  H 


(7)  When  a  priioner  pleads  "  not  gallty  "  he  puts  himself  upon  the  country,  and  the  cere* 
mony  of  asking  him  how  he  will  be  tried  is  discontinued.  And  if  he  stands  mute  the  court 
will  enter  the  plea  of  not  guilty  for  him.    7  and  8  Geo.  lY.,  c.  28,  g  d. 
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the  former  being  confined  to  persons  of  higher  rank,  the  latter  to  the  common 
people,  (d)  Both  these  might  be  performed  by  deputy:  but  the  principal  was 
to  answer  for  the  success  of  the  trial;  the  deputy  only  venturing  some  oorporal 
r*343l  P^^^  ^^^  ^^^^'  ^^  P^rbaps  for  friendship,  (e)  Fire-ordeal  was  performed 
^  -*  either  by  taking  up  in  the  hand^  unhurt,  a  piece  of  red-hot  iron  of  one, 
two,  or  three  pounds  weight;  or  else  by  walking  barefoot  and  blindfold  over 
nine  red-hot  ploughshares,  laid  lengthwise  at  equal  distances:  and  if  the  party 
escaped  being  hurt,  he  was  adjudged  innocent;  out  if  it  happened  otherwise, 
aa  without  collusion  it  usually  did,  he  was  then  condemned  as  guilty.  How- 
ever, by  this  latter  method  Queen  Emma,  the  mother  of  Edward  the  Confess- 
or, is  mentioned  to  have  cleared  her  character,  when  suspected  of  familiarity 
with  Alwyn,  bishop  of  Winchester.  {/) 

Water-ordeal  was  performed,  either  by  plunging  the  bare  arm  up  to  the  el- 
bow in  boiling  water,  and  escaping  unhurt  therefrom:  or  bv  casting  the  person 
suspected  into  a  river  or  pond  of  cold  water;  and  if  he  floated  therein  with- 
out anv  action  of  swimming,  it  was  deemed  an  evidence  of  his  guilt;  but,  if 
he  sunt,  he  was  acquitted.  It  is  easy  to  trace  out  the  traditional  relics  of  this 
water-ordeal,  in  the  ignorant  barbarity  still  practiced  in  many  countries  to  dis- 
cover witches  by  casting  them  into  a  pool  of  water,  and  drowning  them,  to 
prove  their  innocence.  And  in  the  eastern  empire  the  fire-ordeal  was  used  to 
the  same  purpose  by  the  emperor  Theodore  Lascaris:  who,  attributing  his 
sickness  to  magic,  caused  all  those  whom  he  suspected  to  handle  the  hot  iron: 
thus  joining  (as  has  been  well. remarked)  (g)  to  the  most  dubious  crime  in  the 
world  the  most  dubious  proof  of  innocence. 

And,  indeed,  this  purgation  by  ordeal  seems  to  have  been  very  ancient  and 
very  universal  in  the  times  of  superstitious  barbarity.  It  was  known  to  the 
r*344l  *°®^®^*  Greeks:  for,  in  the  *Antigone  of  Sophocles,  (A)  a  person  sus- 
^  ^  pected  by  Creon  of  a  misdemeanor,  declares  himself  ready  ^'to  handle 
hot  iron,  and  to  walk  over  fire,''  in  order  to  manifest  his  innocence;  which,  the 
scholiast  tells  us,  was  then  a  ver^  u§ual  purgation.  And  Orotius  (t)  gives  us 
many  instances  of  water-ordeal  m  Bythynia,  Sardinia,  and  other  places.  There 
is  also  a  vei*y  peculiar  species  of  water-ordeal,  said  to  prevail  among  the  Indi- 
ans on  the  coast  of  Malabar;  where  a  person  accused  of  any  enormous  crime  is 
obliged  to  swim  over  a  large  river  abounding  with  crocodiles,  and,  if  he  escapes 
unhurt,  he  is  reputed  innocent.  As,  in  Siam,  besides  the  usual  methods  of  fire 
and  water-ordeal,  both  parties  are  sometimes  exposed  to  the  fury  of  a  tiger  let 
loose  for  that  purpose;  and  if  the  beast  spares  either,  that  person  is  accounted 
innocent;  if  neither,  both  are  held  to  be  guilty;  but  if  he  spares  both,  the  trial 
if  incomplete,  and  they  proceed  to  a  more  certain  criterion,  {k) 

One  cannot  but  be  astonished  at  the  folly  and  impiety  of  pronouncing  a  man 
guilty,  unless  he  was  cleared  by  a  miracle;  and  of  expecting  that  all  the  powers 
of  nature  should  be  suspended  by  an  immediate  interposition  of  Providence  to 
save  the  innocent,  whenever  it  was  presumptuously  required.  And  yet,  in  Eng- 
land, so  late  as  King  John's  time,  we  find  grants  to  the  bishops  and  clergy  to 
use  the  Judicium  ferri^  aqum,  et  ignis.  {I)  And,  both  in  England  and  Sweden, 
the  clergy  presided  at  this  trial,  and  it  was  only  performed  in  the  churches  or 
in  other  consecrated  ground:  for  which  StiernhooK  (m)  gives  the  reason:  '*non 
defult  iUis  operm  et  laboria  pretium;  semper  enim  ab  ^usmodijudicioaUquid 
lucri  sacerdotibus  obveniebaL**  But,  to  give  it  its  due  praise,  we  find  the  can- 
on law  very  early  declaring  against  trial  oy  ordeal,  or  vulgaris  purgcUiOy  as  be- 
ing the  fabric  of  the  devil,  **ewn  sU  contra  prcsceptum  Domini^  non  tentabis 

(d)  TenHur  m  jmroorf  i§  out  aoeiucifw,  p«r  Dtt  Judieiumj  teiUcet  per  ealktum  f^mtm,  90!  p«r 
aquam,  pro  divenittue  eondttUmU  hamiwmm;  per  fmrrum  caiJdum,  ei  fuerit  homo  liber;  per  aquam  »i 
fuerit  metier  (Olanv.  1. 1^  e.  1.) 

(e)  ThJa  tifftUl  ezpraned  in  that  oommon  form  of  fpeeoh,  ''of  going  thnmgh  Are  and  water  to  wnrm 
another.** 

i/)  Tho.BiidbonMflife.Ma/.  irMfoisl.<al.  (ff)  Spi  L.  b.  It,  &  6.  Ok)T.  SniL 

6  On  Namb.  T,  17.  W  Mod.  u3t.  Hist.  iH,  S88.  0)  Bpelm.  ^om.  486. 

m)  De  /Mr*  Biteonitm,  L 1,  a  8. 
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jDatninum  Deutn  tuum.^  (n)  XJ|>on  this  authority,  though  the  canonB  v^^a^-i 
^themselves  were  of  no  validity  in  England,  it  was  thougnt  proper  (as  *-  J 
had  been  done  in  Denmark  above  a  century  b6fore)(o)  to  disuse  and  abolish  this 
trial  entirely  in  our  courts  of  justice,  by  an  act  of  parliament  in  8  Hen.  m,  ac- 
cording to  Sir  Edward  Coke,  (^)  or  rather,  by  an  order  of  the  king  in  coun* 

n.  Another  species  of  purgation,  somewhat  similar  to  the  former,  but  pro* 
bably  sprung  from  a  presumptuous  abuse  of  revelation  in  the  ages  of  dark  sup- 
erstition, was  the  caraned^  or  morsel  of  execration:  being  a  piece  of  cheese  or 
bread,  of  about  an  ounce  in  weight,  which  was  consecrated  with  a  form  of  ex- 
orcism; desiring  of  the  Almighty  that  it  might  cause  convulsions  and  paleness* 
and  find  no  passage  if  the  man  was  really  guilty;  but  might  turn  to  health  and 
nourishment,  if  he  was  innocent:  (r)  as  the  water  of  jealousy  amon^  the  Jews 
(ji)  Was,  by  God's  special  appointment,  to  cause  the  belly  to  swell,  and  the  thigh 
to  rot,  if  the  woman  was  guilty  of  adultery.  This  corsned  was  then  given  to 
the  suspected  person,  who  at  the  same  time  also  received  the  holy  sacrament: 
(t)  if,  indeed,  the  corsned  was  not,  as  some  have  suspected,  the  sacramental 
oread  itself;  till  the  subsequent  invention  of  transubstantiation  preserved  it 
from  profane  uses  with  a  more  profound  respect  than  formerly.  Our  histori- 
ans assure  us,  that  Godwin,  earl  of  Kent,  in  the  reign  of  King  Edward  the 
Confessor,  abjuring  the  death  of  the  king's  brother,  at  last  apj>ealed  to  his 
corsned,  ^^per  bucceUam  deghUiendam  abfuravit^^^  (u)  which  stuck  in  his  throat, 
and  killed  him.  This  custom  has  long  since  been  gradually  abolished,  thoagh 
the  remembrance  of  it  still  subsists  in  certain  phrases  of  abjuration  retained 
among  the  common  people,  {to) 

^However,  we  cannot  out  remark,  that  though  in  European  countries  r*q4a'i 
this  custom  most  probably  arose  from  an  abuse  of  revealed  religion,  yet  *-  ^ 
credulity  and  superstition  will,  in  all  ages  and  in  all  climates,  produce  the  same 
or  similar  effects.  And,  therefore,  we  shall  not  be  surprised  to  find  that,  in  the 
kingdom  of  Pegu,  there  still  exists  a  trial  by  the  corsned,  very  similar  to  that 
of  our  ancestors,  only  substituting  raw  rice  instead  of  bread,  (x)  And,  in  the 
kingdom  of  Monomotapa,  they  have  a  method  of  deciding  lawsuits  equally 
whimsical  and  uncertain.  The  witness  for  the  plaintiff  chews  the  bark  of  a 
tree  endued  with  an  emetic  quality;  which,  being  sufficiently  masticated,  is  then 
infused  in  water,  which  is  given  the  defendant  to  drink.  If  his  stomach  rejects 
it,  he  is  condemned:  if  it  stays  with  him,  he  is  absolved,  unless  the  plaintiff 
will  drink  some  of  the  same  water;  and,  if  it  stays  with  him  also,  the  suit  is 
left  undetermined,  (y) 

These  two  antiquated  methods  of  trial  were  principallv  in  use  among  our 
^axon  ancestors.  The  next,  which  still  remains  m  force,  though  veiy  rarely  in 
use,  owes  its  introduction  among  us  to  the  princes  of  the  Norman  fine.  And 
that  is,. 

III.  The  trial  by  battel^  (1)  duel,  or  single  combat;  which  was  another  species 
of  presumptuous  appeals  to  Providence,  under  an  expeotation  that  Heaven  would 
unquestionably  give  the  victory  to  the  innocent  or  injured  party.  The  nature 
of  this  trial,  in  cases  of  civil  injury,  upon  issue  joined  in  a  writ  of  right,  was 
fully  discussed  in  the  preceding  book:  (z)to  which  I  have  only  to  add,  that  the 
trial  by  battel  may  be  demanded  at  the  election  of  the  appellee,  in  either  an 

(n)  Deer€t,  part  S,  «mu.  S,  oru.  ft,  di§t.  7.    Decnial,  Uft.  8,  Nt.  fid,  e.  9,  and  Olota,  ibid. 
(o)  Mod.  Un.  Hist.  zxzU,  105.  ( p)  0  Ubja.  82. 

(0)  1  Rym.  Fbed.  8S8.    Spelm.  Ol08$.  9».    2  Piyn  Bee.  Append.  SO.    6eld.  Eadm,  foh  48. 

(r)  Spelin.  Ol.  480.  (•)  Numb.  ch.  ▼.  (f)  LL.  Canut  c.  6.  (u)  Ingnlph. 

(«o)  As,  **I  wlU  take  the  sacnunent  upon  It: "  '*  Hay  this  morsel  be  my  last;  **  and  the  like. 
(X)  Mod.  UnlT.  Hist  tU,  189.  (y)  IMd.  zr,  464.  (s)  See  book  HI,  p.  887. 

(1)  Now  abolished  by  stotute  69  Geo.  m.,  o.  46.  See  the  proceedings  in  the  case  of  Lord 
Bea  and  Mr.  Ramaey,  11  8t  Tr.  194,  and  the  case  of  Ashford  ▼.  Thornton,  1  B.  A  Aid., 
406.  See  also  8  St  Tr.,  488,  note,  and  Mr.  H.  C.  Lea's  recent  work  entitled  '*  Superstition 
and  Force." 
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appeal  or  an  approvement;  and  that  it  is  carried  on  with  eqnal  solemnity  as  that 
on  a  writ  of  right:  bat  with  this  difference,  that  there  each  party  mignthire  a 
champion,  bat  here  they  mast  fight  in  their  proper  persons.  And  therefore, 
r*d4Vl  ^^  ^^^  ^appellant  or  approver  be  a  woman,  a  priest,  an  infant,  or  of 
^  ^  the  age  or  sixty,  or  lame,  or  blind,  he  or  she  may  counterplead  and 
refase  the  wager  of  battel;  and  compel  the  appellee  to  put  himself  upon  the 
country.  Also  peers  of  the  realm,  bringing  an  appeal,  shall  not  be  challenged 
to  wage  battel,  on  account  of  the  dignity  of  their  persons;  nor  the  citizens  of 
London,  by  special  charter,  because  fighting  seems  foreign  to  their  education 
and  employment.  So,  likewise,  if  the  crime  be  notorious;  as,  if  the  thief  be 
taken  with  a  mainour^  or  the  murderer  in  the  room  with  a  bloody  knife,  the 
appellant  may  refuse  the  tender  of  battel,  from  the  appellee;  (a)  for  it  is  unrea- 
sonable that  an  innocent  man  should  stake  his  life  against  one  who  is  already 
half'convicted. 

The  form  and  manner  of  waging  battel  upon  appeals  are  much  the  same  as 
upon  a  writ  of  right;  only  the  oaths  of  the  two  combatants  are  vastly  more 
striking  and  solemn,  (b)  The  appellee,  when  appealed  of  felony,  pleads  not 
guiUyy  and  throws  down  his  glove,  and  declares  he  will  defend  the  same  by  his 
body:  the  appellant  takes  up  the  glove,  and  replies  that  he  is  ready  to  make 
^ood  the  appeal,  body  for  body.  And  thereupon  the  appellee,  taking  the  book 
m  his  right  hand,  and  in  his  left  the  right  hand  of  his  antagonist,  swears  to 
this  effect:  '^  Hoc  audiy  homo  quern  per  manum  teneo^  Ac.  "  Hear  this,  O  man, 
whom  I  hold  by  the  hand,  who  callest  thyself  John  by  the  name  of  baptism, 
that  \  who  call  myself  Thomas  by  the  name  of  baptism,  did  not  feloniously 
murder  thy  father,  William  by  name,  nor  am  any  way  guilty  of  the  said  f elony. 
So  help  me  God,  and  the  saints;  and  this  I  will  defend  against  thee  by  my 
body,  as  this  court  shall  award.*'  To  which  the  appellant  replies,  holding  the 
bible  and  his  antagonist's  hand  in  the  same  manner  as  the  other:  '^Hear 
this,  O  man,  whom  I  hold  by  the  hand,  who  callest  thyself  Thomas  by  the 
name  of  baptism,  that  thoa  art  perjured;  and  therefore  perjured,  because  that 
r*848l  ^^^  feloniously  didst  murder  ray  *f ather,  William  by  name.  So  help 
^  ^  me,  God,  and  the  saints:  and  this  I  will  prove  against  thee  by  my  body, 
as  this  court  shall  award."  (c)  The  battel  is  then  to  be  fought  with  the 
same  weapons,  viz.,  batons,  the  same  solemnity,  and  the  same  oath  against 
amulets  and  sorcery,  that  are  used  in  the  civil  combat:  and  if  the  appellee  be 
so  far  vanquished  that  he  cannot  or  will  not  fight  any  longer,  he  shall  be  ad- 
judged to  be  hanged  immediately;  and  then,  as  well  as  if  he  be  killed  in  battel, 
providence  is  deemed  to  have  determined  in  favour  of  the  truth,  and  his  blood 
shall  be  attainted.  But  if  he  kills  the  appellant,  or  can  maintain  the  fight 
from  sunrising  till  the  stars  appear  in  the  evening,  he  shall  be  acquitted.  So 
also  if  the  appellant  becomes  recreant,  and  pronounces  the  horrible  word  of 
craveriy  he  shall  lose  his  liberam  legerriy  and  become  infamous;  and  the  appellee 
'shall  recover  his  damages,  and  also  be  forever  quit,  not  only  of  the  appeal,  but 
of  all  indictments  likewise  for  the  same  offence. 

lY.  The  fourth  method  of  trial  used  in  criminal  cases  is  that  by  the  peers 
of  Great  Britain,  in  the  court  of  parliament,  or  the  court  of  the  lord  high 
steward,  when  a  peer  is  capitally  indicted:  for  in  case  of  an  appeal^  a  peer  shall 
be  tried  by  jury,  {d)  (2)  Of  this  enough  has  been  said  in  a  former  chapter;  {e) 
to  which  1  shall  now  only  add,  that,  in  the  method  and  regulation  of  itspro- 

to)t Hawk. P.O. 497.  (6)  Flet.  1.1,  e.  84.    S Hawk.  P.  a  4S1 

(e)  There  is  a  striking  retemblance  between  tbis  process  and  that  of  the  court  of  Areopagus  at  Athens 
for  murder;  wherein  the  prosecutor  and  prisoner  were  both  sworn  In  the  most  solemn  manner;  the  pro- 
secutor, that  he  was  related  to  the  deceased  (for  none  but  near  relations  were  permitted  to  prosecute  in 
that  court)  and  that  the  prisoner  was  the  cause  of  his  death;  the  prisoner  that  he  was  innocent  of  th» 
charge  against  him.    (Pott.  Antlq.  b.  L  c.  19. ) 

(d)  9  Hep.  SQL    tlnsk  49.  (s>  8ee  page  S59. 


(2)  The  nobility  ore  tried  by  juiy  like  commoners,  except  in  cases  of  treason  and  feloi^ 
And  mispriaioa  thereof. 
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oeedings,  it  differs  little  from  the  trial  perpatriam^  or  by  jury;  except  that  no 
tpecial  verdict  can  be  given  in  the  trial  of  a  peer;  (/)  because  the  lords  ^f 
parliament,  or  the  lord  high  steward  (if  the  trial  be  *had  in  his  court),  r  moA^-y 
are  judges  sufficiently  competent  of  the  law  that  may  arise  from  the  >-  ^ 
fact:  and  except,  also,  that  the  peers  need  not  all  agree  in  their  verdict;  but 
the  greater  number,  consisting  of  twelve  at  the  least,  will  conclude,  and  bind 
the  minority,  (g) 

V.  The  trial  by  jury,  or  the  country,  per  patriam^  is  also  that  trial  by  the 
peers  of  every  Englishman,  which,  as  the  grand  bulwark  of  his  liberties,  is 
secured  to  him  by  the  great  charter:  (A)  **  millie$  liber  homo  capiatur^  vel  im- 
prisonehMTy  out  exulety  aiU  aliquo  alio  modo  deatnuUttr,  nisi  per  legale  Judicium 
parium  euorumy  vel  per  legem  terrm.*^ 

The  antiquity  and  excellence  of  this  trial,  for  the  settling  of  civil  property, 
has  before  been  explained  at  large,  (i)  And  it  will  hold  much  stronger  in 
criminal  cases;  since  in  times  of  difficulty  and  danger,  more  is  to  be  appre- 
hended from  the  violence  and  partiality  of  judges  appointed  by  the  crown,  in 
suits  between  the  king  and  the  subject,  than  in  disputes  between  one  individual 
and  another,  to  settle  the  metes  and  boundaries  of  private  property.  Our  law 
has  therefore  wisely  placed  this  strong  and  two-fold  barrier,  of  a  presentment 
and  a  trial  by  jury,  between  the  liberties  of  the  people  and  the  prerogative  of 
the  crown,  it  was  necessary,  for  preserving  the  admirable  balance  of  our  con- 
stitution, to  vest  the  executive  power  of  the  laws  in  the  prince:  and  yet  this 
power  might  be  dangerous  and  destructive  to  that  very  constitution,  if  exerted 
without  check  or  control,  by  justices  of  oyer  and  terminer  occasionally  named 
by  the  crown;  who  might  then,  as  in  France  or  Turkey,  imprison,  dispatch,  or 
exile  any  man  that  was  obnoxious  to  the  government,  by  an  instant  declaration 
that  such  is  their  will  and  pleasure.  But  the  founders  of  the  English  law 
have,  with  excellent  forecast,  contrived  that  no  man  should  be  called  to  answer 
to  the  king  for  any  capital  crime,  unless  upon  the  preparatory  accusation  of 
twelve  or  more  of  his  fellow-subjects,  the  grand  jury;  and  that  the  truth  of 
every  accusation,  whether  preferred  in  the  shape  of  indictment,  information,  or 
appeal,  *should  afterwards  be  confirmed  by  the  unanimous  suffrage  r^orQi 
of  twelve  of  his  equals  and  neighbours,  indifferently  chosen  and  supe-  ^  ^ 
rior  to  all  suspicion.  So  that  the  liberties  of  England  cannot  but  subsist  so 
long  as  this  palladium  remains  sacred  and  inviolate;  not  only  from  all  open 
attacks  (which  none  will  be  so  hardy  as  to  make)  but  also  from  all  secret  ma- 
chinations, which  may  sap  and  undermine  it;  by  introducing  new  and  arbitrary 
methods  of  trial,  by  justices  of  the  peace,  commissioners  of  the  revenue,  and 
courts  of  conscience.  And  however  convenient  these  may  appear  at  first  (as 
doubtless  all  arbitrary  powers,  well  executed,  are  the  most  convenient)  yet  let 
it  be  again  remembered,  that  delays  and  little  inconveniences  in  the  forms  of 
justice,  are  the  price  that  all  free  nations  must  pay  for  their  liberty  in  mord 
substantial  matters;  that  these  inroads  upon  this  sacred  bulwark  of  the  nation 
are  fundamentally  opposite  to  the  spirit  of  our  constitution;  and  that  though 
begun  in  trUies,  the  precedent  may  gradually  increase  and  spread,  to  the  utter 
disuse  of  juries  in  Questions  of  the  most  momentous  concern. 

What  was  said  ot  juries  in  general,  and  the  trial  thereby,  in  civil  cases,  will 
ffreatly  shorten  our  present  remarks,  with  reeard  to  the  trial  of  criminal  suits: 
mdictments,  informations  and  appeals:  which  trial  I  shall  consider  in  the  same 
method  that  I  did  the  former;  by  following  the  order  and  course  of  the  pro- 
ceedings themselves,  as  the  most  clear  and  perspicuous  way  of  treating  it. 

When,  therefore,  a  prisoner  on  his  arraignment  has  pleaded  not  guilty^  and 
for  his  trial  hath  put  himself  upon  the  country,  which  country  the  jury  are, 
the  sheriff  of  the  county  must  return  a  panel  of  jurors,  liberoa  et  lega&s  ho- 
mineSf  de  vieineto:  that  is,  freeholders,  without  just  exception,  and  of  the 

(/)  Hatt.  lie.  (o)  KelToge^  6S.    Stol.  7  Wm.  m, a  1^  1 11.    Fotter,  SC7.         pi)  9  Hen.  IB,  &  Sa 

(0  Bee  book  IB,  page  879. 
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visns  or  neighbourhood;  which  is  interpreted  to  be  of  the  county  where  the  fact 
is  committed,  {j )  If  the  proceedings  are  before  the  court  of  king's  bench, 
there  is  time  allowed,  between  the  arraignment  and  the  trial,  for  a  jury  to  be 
r  *35l1  *^°^P&i^^^^^  ^7  ^  ^^^^  ^^  venire  faciaa  to  the  sheriff,  as  in  civil  causes: 
^  ^  and  the  trial  m  case  of  misdemeanor  is  had  at  nisi  priuSf  unless  it  be 
of  such  consequence  as  to  merit  a  trial  at  bar;  which  is  always  inrariably  had 
when  the  prisoner  is  tried  for  any  capital  offence.  But,  before  commissioners 
of  oj/er  and  terminer  and  gaol-delivery,  the  sheriff,  by  virtue  of  a  general 
precept  directed  to  him  beforehand,  returns  to  the  court  a  panel  of  forty-eight 
jurors,  to  try  all  felons  that  may  be  called  upon  their  trial  at  that  session;  and 
therefore  it  is  there  usual  to  try  all  felons  immediately,  or  soon  after  their 
arraignment.  But  it  is  not  customary,  nor  agreeable  to  the  general  course  of 
proceedings  (unless  by  consent  of  parties  or  where  the  defendant  is  actually 
in  ^aol),  to  try  persons  indicted  of  smaller  misdemeanors  at  the  same  court  in 
which  they  have  pleaded  not  guiUy^  or  traversed  the  indictment.  But  they 
usually  give  security  to  the  court,  to  appear  at  the  next  assizes  or  session,  and 
then  and  there  to  try  the  traverse,  giving  notice  to  the  prosecutor  of  the  same. 

In  cases  of  high  treason,  whereby  corruption  of  blood  may  ensue  (except 
treason  in  counterfeiting  the  king's  coin  or  seals),  or  misprision  of  such  treason, 
it  is  enacted  by  statute  7  Wm  lU,  c.  8,  first,  that  no  person  shall  be  tried  for 
any  such  treason,  except  an  attempt  to  assassinate  the  king,  unless  the  indict- 
ment bo  found  within  three  vears  after  the  offence  committed:  next,  that  the 
prisoner  shall  have  a  copy  of  the  indictment  (which  includes  the  caption),  (k) 
but  not  the  names  of  the  witnesses,  five  days  at  least  before  the  trial;  that  is, 
upon  the  true  construction  of  the  act,  before  his  arraignment;  (/)  for  then  is 
his  time  to  take  any  exceptions  thereto,  by  way  of  plea  or  demurrer;  thirdly, 
that  he  shall  also  have  a  copy  of  the  panel  of  jurors  two  days  before  his  trial; 
and,  lastly,  that  he  shall  have  the  same  compulsive  process  to  bring  in  his  wit- 
nesses for  him  as  was  usual  to  compel  their  appearance  against  hiuL  And 
by  statute  7  Ann.  c.  21  (which  did  not  take  place  till  after  the  decease  of 
the  late  pretender),  all  persons  indicted  for  hish  treason  or  misprision 
r^S52l  ^^^®^^^^>  AitXl  have  not  only  a  copy  of  the  indictment,  but  a  list  of  all 
I-  -I  the  witnesses  to  be  produced,  and  of  the  jurors  impaneled,  with  their 
professions  and  places  of  abode,  delivered  to  him  ten  da^s  before  the  trial,  and 
in  the  presence  of  two  witnesses;  the  better  to  prepare  him  to  make  his  chal- 
lenges and  defence.  But  this  last  act,  so  far  as  it  affected  indictments  for  the 
inferior  species  of  high  treason,  respecting  the  coin  and  the  royal  seals,  is  re- 
pealed by  the  statute  6  Geo.  in,  a  63,  else  it  had  been  impossible  to  have  tried 
those  offences  in  the  same  circuit  in  which  they  are  indicted:  for  ten  clear 
days,  between  the  finding  and  the  trial  of  the  indictment,  will  exceed  the  time 
usually  allotted  for  any  session  of  oyer  and  terminer,  (m)  And  no  person  in- 
dicted for  felony,  is,  or  (as  the  law  stands)  ever  can  be,  entitled  to  such  copies 
before  the  time  of  his  trial,  (n)  (8) 

When  the  trial  is  called  on,  the  jurors  are  to  be  sworn,  as  they  appear,  to  the 
number  of  twelve,  unless  they  are  challenged  by  the  party. 

Challenges  may  here  be  made,  either  on  the  part  of  the  king,  or  on  that  of  the 
prisoner;  and  either  to  the  whole  array,  or  to  the  separate  polls,  for  the  very  same 
reasons  that  they  may  be  made  in  civil  causes,  (o)     For  it  is  here  at  least  as 

(S)  8  Hal.  P.  a  204.    2  Hawk.  P.  a  408. 

Qc)  Post.  2129.    Append,  i.  ({)  Ibid.  280.  (m)  Post.  SSa  («)  9  Hawk.  P.  a  4ia 

(o)  See  book  m,  p.  859. 

(8)  Although  Id  England  the  prisoner  is  not  entitled  as  of  right  to  a  copy  of  the  indict- 
ment in  case  of  felony,  yet  the  prosecution  may  give  it,  and  their  doing  so  on  request 
would  be  expected.  If  not  given,  the  court  would  direct  the  indictment  to  be  read  over 
slowly,  in  order  that  it  might  be  taken  down.  Rex  v.  Parrv,  7  C.  i&  P.,  830.  In  misde- 
meanors, the  defendant  Is  entitled  to  a  copy.  Morrison  v.  Kelly.  1  W.  Black.,  885.  In  the 
United  States,  the  right  is  generally  secured  by  statute  or  constitution  in  all  cases. 
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necessary,  as  there,  that  the  sheriff  or  returning  officer  be  totally  indifferent;  that 
where  an  alien  is  indicted,  the  jury  should  be  de  medietate,  or  half  foreigners,  if 
BO  many  are  found  in  the  place;  (which  does  not  indeed  hold  in  treasons,  (p) 
aliens  being  very  improper  judges  of  the  breach  of  allegiance;  nor  yet  in  the 
case  of  Egyptians  (4)  under  the  statute  22  Hen.  VIII,  c.  10),  that  on  every  panel 
there  should  be  a  competent  number  of  hundredors;  (6)  and  that  the  particulai 
jurors  should  be  amni  €Xceptione  majores/  not  liable  to  objection  either />ro/>- 
ter  honoris  respeetum^  propter  defectum^  propter  e^ectum^  or  propter  delictum. 
^Challenges  upon  any  of  the  foregoing  accounts  are  styled  challenges  rtiQeoi 
/br  cause;  whicn  may  be  without  stint  m  both  criminal  and  civil  trials.  ^  ^ 
DMt  in  criminal  cases,  or  at  least  in  capital  ones,  there  is,  in  favorem  vitcsy  al- 
lowed to  the  prisoner  an  arbitrary  and  capricious  species  of  challenge  to  a  cer- 
tain number  of  jurors,  without  showing  any  cause  at  all;  which  is  called  Siper^ 
emptory  challenge:  a  provision  full  of  that  tenderness  and  humanity  to  prison- 
ers for  which  our  English  laws  are  justly  famous.  (6)  This  is  grounded  on  two 
reasons.  1.  As  every  one  must  be  sensiole,  what  sudden  impressions  and  unac- 
countable prejudices  we  are  apt  to  conceive  upon  the  bare  looks  and  gestures 
of  another;  and  how  necessary  it  is,  that  a  prisoner  (when  put  to  de»3nd  his 
life)  should  have  a  good  opinion  of  his  jury,  the  want  of  which  might  totally 
disconcert  him;  the  law  wills  not  that  he  should  be  tried  by  any  one  man 
against  whom  he  has  conceived  a  prejudice,  even  without  being  able  to  assign 
a  reason  for  such  his  dislike.  2.  Secause'upon  challenges  for  cause  shown,  if 
the  reason  assigned  prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare 

2uestioning  his  indifference  may  sometimes  provoke  a  resentment;  to  prevent 
11  ill  consequences  from  which  the  prisoner  is  still  at  liberty,  if  he  pleases,  per- 
emptorily to  set  him  aside. 

The  privilege  of  perem];)tory  challenges,  though  granted  to  the  prisoner,  is 
denied  to  the  King  by  the  statute  33  Edw.  I,  st.  4,  which  enacts,  that  the  king 
shall  challenge  no  jurors  without  assigning  a  cause  certain,  to  be  tried  and  ap- 
proved by  the  court.  However,  it  is  held  that  the  king  need  not  assign  his 
cause  of  challenge,  till  all  the  panel  is  gone  through,  and  unless  there  cannot 
be  a  full  jury  without  the  pei*son  so  challenged.  And  then,  and  not  sooner,  the 
king's  counsel  must  show  the  cause:  otherwise  the  juror  shall  be  sworn,  {q)  (7) 
The  peremptory  challenges  of  the  prisoner  must,  however,  have  some  reason* 
able  boundary;  otherwise  he  might  never  *be  tried.  This  reasonable  r*«K^'' 
boundary  is  settled  by  the  common  law  to  be  the  number  of  thirty-five;  L  ^ 
that  is,  one  under  the  number  of  three  full  juries.  For  the  law  judges  that  five- 
and-thirty  are  fully  sufficient  to  allow  the  most  timorous  man  to  challenge 
through  mere  caprice;  and  that  he  who  peremptorily  challenges  a  greater  num- 
ber, or  three  full  juries,  has  no  intention  to  be  tried  at  all.     And,  therefore,  it 

(p)2Hawk.P.O.4S0.    S  Hal.  P.  C.  STl.  (g)  S  Hawk.  P.  a  418.    2Hal.P.C.Sn. 

(4)  This  class  of  persons  are  now  dealt  with  summarily,  as  rogues  and  vagabonds. 

(5)  This  ground  of  challenge  Is  now  taken  away  by  statute. 

(6)  No  challeDges  are  allowed  on  the  trial  of  collateral  issues.  R  v.  Radcliff,  1  W.  Bl., 
3.  The  challenges  must  be  made,  before  the  jury  is  sworn  to  try  the  cause.  R  v.  Frost,  9 
C.  and  P.»  129.  The  jury  must  be  full,  before  the  challenges  are  made.  R  v.  Lacey,  8  Cox, 
517.  In  the  American  states  statutes  regulate  to  a  iaree  extent  the  matter  of  challenges, 
and  a  practice  has  grown  up  to  consider  and  determine  challenges  to  favor  as  the  jurors  are 
severally  called. 

(7)  In  the  United  States  challenges  to  the  favor  are  generally  tried  by  two  jurors  already 
impaneled,  if  there  are  such,  and  If  not,  then  by  two  indifferent  bystanders  appointed  and 
sworn  by  the  court  for  that  purpose,  or  by  the  court  itself.  The  American  dedsions  regard- 
ing challenges  are  collected  In  1  Waterman's  Arch.  Cr.  L.,  545.  et  teg:  The  subject  of  chal- 
lenges to  the  polls  was  quite  fully  considered  in  People  v.  Bodine,  1  Denio,  281.  There  is 
a  good  deal  01  diversity  of  o])inion  as  to  what  previously  received  impressions  of  the  party 
called  as  a  juror,  as  to  the  guilt  of  the  accused,  should  exclude  him  from  sitting.  Compare 
Freeman  v.  People,  4  Denio,  9;  People  v.  Mather,  4  Wend.,  9d9;  Baxter  v.  People,  8  ID., 
868,  withMoran's  Case,  9  Leigh,  851;  State  v.  Ellington,  7  Ired.,  61;  Moses  v.  State,  10 
Humph.,  456;  Holt  v.  People,  18  Mich.,  934. 
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dealt  with  one  who  peremptorily  challenges  above  thirty-five,  and  will  not  re- 
tract  his  challenee,  as  with  one  who  stands  mute  or  refuses  his  trial;  by  sen- 
tencing him  to  Vie  peine  forte  et  dure  in  felony,  and  by  attainting  him  in 
treason,  (r)  And  so  the  law  stands  at  this  day  with  regard  to  treason  of  any 
kind. 

But  by  statute  22  Hen.  VIII,  o.  14  (which,  with  regard  to  felonies,  stands 
unrepealed  by  statute  1  and  2  P.  and  M.  c.  10),  by  this  statute,  I  say,  no  person 
arraigned  for  felony  can  be  admitted  to  make  any  more  than  twenty  peremp- 
tory challenges.  But  how  if  a  prisoner  will  peremptorily  challenge  twenty-one? 
what  shall  be  done?  The  old  opinion  was,  that  judgment  oi  peine  forte  et  dure 
should  be  given,  as  where  he  challenged  thirty-six  at  the  common  law:  (e)  but 
the  better  opinion  seenis  to  be,  {t)  that  such  challenge  shall  only  be  disregarded 
and  overruled.  Because,  first,  the  common  law  does  not  inflict  the  judgment 
of  penance  for  challenging  twenty-one,  neither  doth  the  statute  inflict  it;  and 
so  heavy  a  judgment  (or  that  of  conviction,  which  succeeds  it)  shall  not  be  im- 
posed by  implication.  Secondly,  the  words  of  the  statute  are,  '^that  he  be  not 
admittea  to  challenge  more  than  twenty;"  the  evidenl  construction  of  which  is, 
that  any  further  challenge  be  disallowed  or  prevented:  and  therefore,  being 
null  from  the  beginning,  and  never  in  fact  a  challenge,  it  can  subject  tiie  pri- 
soner to  no  punishment;  but  the  luror  shall  be  regularly  sworn.  (8) 

If,  by  reason  of  challenges  or  the  default  of  the  jurors,  a  sufficient  number 
r*S55l  ^^^^^^  ^^  ^^^  ^^  ^^  original  panel,  a  tales  *may  be  awarded  as  in  civil 
*-  ^  causes,  (u)  till  the  number  oi  twelve  is  sworn,  ^Vell  and  truly  to  try, 
and  true  deliverance  make,  between  our  sovereign  lord  the  king,  and  the  pri- 
soner whom  they  have  in  charge;  and  a  true  verdict  to  give  according  to  the 
evidence." 

When  the  jury  is  sworn,  if  it  be  a  cause  of  any  consequence,  the  indictment 
is  usually  opened,  and  the  evidence  marshaled,  examined,  and  enforced  by  the 
counsel  for  the  crown  or  prosecution.  But  it  is  a  settled  rule  at  common  law, 
that  no  counsel  shall  be  allowed  a  prisoner  upon  his  trial,  upon  the  general  is- 
sue, in  any  capital  crime,  unless  some  point  of  law  shall  arise  proper  to  be  de- 
bated, (to)  (9)  A  rule,  which  (however  it  may  be  palliated  under  cover  of  that 
noble  declaration  of  the  law,  when  rightly  understood,  that  the  judge  shall  be 
counsel  for  the  prisoner;  that  is,  shall  see  that  the  proceedings  against  him  are 
legal  and  strictly  regular)  (x)  seems  to  be  not  at  all  of  a  piece  with  the  rest  of 
the  humane  treatment  of  prisoners  by  the  English  law.  For  upon  what  face  of 
reason  can  that  assistance  be  denied  to  save  the  life  of  a  man,  which  yet  is 
allowed  him  in  prosecutions  for  every  petty  tresnass?  Kor,  indeed,  is  it,  strict- 
ly speaking,  a  part  of  our  ancient  law:  for  the  Mirror  (y)  having  observed  the 
necessity  of  counsel  in  civil  suits,  ''who  know  how  to  forward  and  defend 
the  cause,  by  the  rules  of  law  and  customs  of  the  realm,"  immediately  after- 
wards subjoins:  ''and  more  necessary  are  they  for  defence  upon  indictments 

(r)SHaLP.aM8.  (•)  S  Hawk.  P.  0. 414.  (f)  8  Inst.  827.  SHal.P.aSTO. 

(«)  See  book  m,  page  864.  But  in  mere  commisBions  of  gaol  dellvenr,  no  t<iU§  can  be  awarded:  fhoogli 
the  court  maj  ore  Unu$  order  a  new  panel  to  be  returned  ffMtan(«r.  (4  Inst.  168.  4  St.  Tr.  788.  Oooke*s 
Case.) 

(w)  8  Hawk.  P.  a  400. 

(«)  Sir  Edward  Ooke  (8  Inst  187)  gives  another  additional  reason  for  this  refusal,  ''because  the  evidence 
to  oonTict  a  prisoner  should  be  so  manifest,  as  it  could  not  be  contradicted.**  miich  Lord  Nottingham 
(when  high  steward)  decLsred  (8  St  Tr.  720)  was  the  only  good  reason  that  could  be  g^ven  for  it 

(y)  o.  8.  f  1. 

(8)  By  statute  7  and  8  Geo.  lY,  c  28,  s.  8»  peremptory  challenges  beyond  the  number  al* 
lowed  by  law  are  entirely  void. 

(9)  A.  full  defence  by  counsel  is  now  allowed  in  all  cases.  See  statute  6  and  7  Wm.  TV, 
c  114.  Iq  the  United  States  the  right  to  counsel  is  a  constitutional  right,  and  if  the  ae- 
cused  party  is  unable  to  employ  counsel,  the  court  will  designate  some  member  of  the  bar 
for  that  purpoae,  and  he  is  not  at  liberty  to  decline  the  appointment.  See  Viae  y.  Hamilton 
Ooontj,  19  Ul.,  18.    See  also,  Cooley's  Const  Lim.,  88i 
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and  appeals  of  felony,^  tlian  apon  other  venial  canses."  (z)  And  the  judges 
themselves  are  so  sensible  of  this  defect,  that  they  never  scrapie  to  allow  a  pri- 
soner counsel  to  instruct  him  what  questions  to  ask,  or  even  to  *ask  r^o.^-! 
<lue8tions  for  him,  with  respect  to  matters  of  fact:  for  as  to  matters  ^  ^ 
of  law,  arising  on  the  trial,  they  are  entitled  to  the  assistance  of  counsel.  But, 
lest  this  indulgence  should  be  intercepted  by  superior  influence,  in  the  case  of 
state  criminals,  the  legislature  has  directed  by  statute  7  Wm.  m,  c.  3|  that 
persons  indicted  for  such  high  treason,  as  works  a  corruption  of  the  blood,  or 
misprision  thereof  (except  treason  in  counterfeiting  the  king's  coin  or  seals), 
may  make  their  full  defence  by  counsel,  not  exceeding  two,  to  be  named  by  the 
prisoner  and  assimed  by  the  court  or  judge:  and  the  same  indulgence,  bv 
statute  20  Geo.  II,  c.  30,  is  extended  to  parliamentary  impeachments  for  high 
treason,  which  were  excepted  in  the  former  act. 

The  doctrine  of  evidence  upon  pleas  of  the  crown  is,  in  most  respects,  the 
same  as  that  upon  civil  actions.  There  are,  however,  a  few  leading  points, 
wherein,  by  several  statutes,  and  resolutions,  a  difference  is  made  between  civil 
and  criminal  evidence. 

First,  in  all  cases  of  high  treason,  petit  treason,  and  misprision  of  treason,  by 
statutes  1  £dw.  VI,  c.  12,  and  5  and  6  Edw.  YI,  ell,  tioo  lawful  witnesses  are 
required  to  convict  a  prisoner;  unless  he  shall  willingly  and  without  violence 
confess  the  same.  By  statute  1  and  2  P.  and  M.  c.  10,  a  farther  exception  is 
made  as  to  treasons  in  counterfeiting  the  king's  seals  or  signatures,  and  treasons 
concerning  coin  current  within  this  realm:  and  more  particularl]^  by  chapter 
11,  the  offences  of  importing  counterfeit  foreign  money  current  in  this  king- 
dom, and  impairing,  counteneiting,  or  forging  any  current  coin.  The  statutes 
8  and  9  Wm.  Ill,  c.  25,  and  15  and  *16  Geo.  ll^  c.  28,  in  their  subsequent  r«Q5i^-| 
extensions  of  this  species  of  treason,  do  also  provide,  that  the  offenders  '-  ^ 
may  be  indicted,  arraigned,  tried,  convicted,  and  attainted,  b;^  the  like  evidence 
and  in  such  manner  and  form  as  may  be  had  and  used  against  offenders  for 
counterfeiting  the  king's  money.  But  by  statute  7  Wm.  Ill,  c.  8,  in  prosecu- 
tions for  those  treasons  to  which  that  extends,  the  same  rule  (of  requiring  two 
witnesses)  is  again  enforced;  with  this  addition,  that  the  confession  of  the  pri- 
soner, which  shall  countervail  the  necessity  of  such  proof,  must  be  in  open 
court.  In  the  construction  of  which  act  it  hath  been  holden,  (a)  that  a  confes- 
sion of  the  prisoner,  taken  out  of  court,  before  a  magistrate  or  person  having 
<x>mpetent  authority  to  take  it,  and  proved  by  two  witnesses,  is  sufficient  to  con- 
vict him  of  treason.  But  hasty,  unguarded  confessions,  made  to  persons  having 
no  such  authority,  ought  not  to  be  admitted  as  evidence  under  this  statute. 
And,  indeed,  even  in  cases  of  felony  at  the  common  law,  they  are  the  weakest, 
and  most  suspicious  of  all  testimony;  ever  liable  to  be  obtained  by  artifice, 
false  hopes,  promises  of  favour,  or  menaces;  seldom  remembered  accurately,  or 
reported  witn  due  precision;  and  incapable  in  their  nature  of  bein^  disproved 
by  other  negative  evidence.  (10)    By  the  same  statute  7  Wm.  Ill,  it  is  declared, 

(i)  Father  Faraons,  the  Jetnlt,  and  after  him  Biahop  EUys  (of  EngUsh  Ubertj  ii^^ffU  lu^re  imagined  that 
the  benefit  of  counsel  to  plead  for  them  was  first  denied  to  prisoners  hv  law  of  Hen.  I,  meaning  (I  pre- 
sume) chapters  47  and  48  of  the  code  which  is  usually  attributed  to  that  prince.  **De  cautia  eriminalihut 
«0i  eapitalilnu  nemo  qucurat  conttiium:  quin  impUiciiattu  aiatim  pemegei,  Hne  omni  petitione  consilii. 
•-In  oLiiB  wnnibiupoteti  et  debet  uH  eoneilio.**— Bat  this  ootuilium,  I  conoeiTe,  slniifles  only  an  imparl- 
anee^  and  the  petiUo  ameUii  is  crcwing  leave  to  imparl;  (see  book  III,  page  896),  which  is  not  allowable  In 
any  criminal  prosecution.  This  will  be  manifest  by  comparing  this  law  with  a  contemporary  passage  in 
the  eprand  couetumier  of  Normandy  (ch.  86),  which  speaks  of  imparlances  in  personal  actions.  **Apre9 ee, 
€9t  tend  le  quereUe  a  respondre;  et  aura  eongie  de  toy  coneeiUer,  a'il  le  demande:  et  quand  U  eera  eonteiUe 
il  peut  nyer  le  fait  dont  ill  eataeeuee,''  Or.  as  it  stands  in  the  Latin  text  {edit,  1599),  **Querelatee  am 
tempoetea  tenetur  reepondere;  et  habebtt  licentiam  coneulendit  st  requirat;  habito  aviem  oontiUo,  die 
betfaetum  negare  quo  aocueatue  ett,** 

(a)  Fost.  940-244.      . 

(10)  The  confession  is  not  sufficient  evidence  of  the  corpus  deUcU,  but  is  only  allowed  for 
the  purpose  of  connecting  the  defendant  with  the  offense  when  that  has  been  established  hj 
other  eyidence.  People  v.  Hennessey,  15  Wend,  147;  Stringfellow  v.  State,  26  Misa,  167; 
State  V.  Guild,  10  N.  J.,  168;  People  v.  Lambert,  6  Mich.,  8^. 

The  confession,  to  be  admissible  in  any  case,  ought  to  appear  to  have  been  made  vohin- 
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that  both  witnesses  must  be  to  the  same  overt  act  of  treason,  or  one  to  one  overt 
act,  and  the  other  to  another  overt  act,  of  the  same  species  of  treason,  (b)  and 
not  of  distinct  heads  or  kinds:  and  no  evidence  shall  be  admitted  to  prove  any 
overt  act  not  expressly  laid  in  the  indictment.  And,  therefore,  in  Sir  John 
Fenwick^s  case  in  King  William's  time,  where  there  was  but  one  witness,  an 
act  of  parliament  (c)  was  made  on  purpose  to  attaint  him  of  treason,  and  he 
was  execated.  (d)  Bat  in  almost  every  other  accusation  one  positive  witness 
is  sufficient.  Baron  Montesquieu  lays  it  down  for  a  rule,  (e)  that  those  laws 
which  condemn  a  man  to  death  in  any  caae  on  the  deposition  of  a  single  wit- 
ness, are  fatal  to  liberty;  and  he  adds  this  reason,  that  the  witness  who  affirms, 
and  the  accused  who  denies,  make  an  equal  balance;  (/)  there  is  a  necessity, 
r  4r«|r oi  therefore,  to  call  *in  a  third  man  to  incline  the  scale.  But  this  seems 
■-  -I  to  be  carrying  matters  too  far:  for  there  are  some  crimes,  in  which  the 
very  privacy  of  their  nature  excludes  the  possibility  of  having  more  than  one 
witness,  must  these,  therefore,  escape  unpunished?  Neither,  indeed,  is  the 
bare  denial  of  the  person  accnsed  equivalent  to  the  positive  oath  of  a  disin- 
terested witness.  In  cases  of  indictment  for  perjury,  this  doctrine  is  better 
founded;  and  there  our  law  adopts  it:  for  one  witness  is  not  allowed  to  con- 
vict a  man  indicted  for  perjury;  because  then  there  is  only  one  oath  aeainst 
another,  {g)  In  cases  of  treason,  also,  there  is  the  accused's  oath  of  allegiance, 
to  counterpoise  the  information  of  a  single  witness;  and  that  may  perhaps  be 
one  reason  why  the  law  requires  a  double  testimony  to  convict  him:  though 
the  principal  reason,  undoubtedly,  is  to  secure  the  subject  from  being  sacri- 
ficea  to  fictitious  conspiracies,  which  have  been  the  engines  of  profligate  and 
crafty  politicians  in  all  ages. 
Secondly,  though  from  the  reversal  of  Colonel  Sidney's  attainder  by  act  of 

garliament  in  1680,  (A)  it  may  be  collected,  {i)  that  the  mere  similitude  of 
andwriting  in  two  papers  shown  to  a  jury,  without  other  concurrent  testi- 
mony, is  no  evidence  that  both  were  written  by  the  same  person;  yet  undoubt- 
edly the  testimony  of  witnesses,  well  acquainted  with  the  party's  hand,  that 
they  believe  the  paper  to  have  been  written  by  him  is  evidence  to  be  left  to  a 
jury.  U) 

Thirdly,  by  the  statute  21  Jao.  I,  e.  27,  a  mother  of  a  bastard  child,  conceal- 
ing its  death,  must  prove  by  one  witness  that  the  child  was  born  dead;  other- 
wise such  concealment  shall  be  evidence  of  her  having  murdered  it.  (k)  (11) 

Fourthly,  all  presumptive  evidence  of  felony  should  be  admitted  cautiously; 
for  the  law  holds  that  it  is  better  that  ten  guilty  persons  escape,  than  that  one 
r  *350l  ^°"^^^"^  suffer.  *And  Sir  Matthew  Hale  in  particular  {I)  lays  down 
*•  ^  two  rules  most  prudent  and  necessary  to  be  observed:  1.  Never  to  con- 
vict a  man  for  stealing  the  goods  of  a  person  unknown,  merely  because  he  will 
give  no  account  of  how  he  came  by  them,  unless  an  actual  felony  be  proved  of 
sach  goods;  and  2.  Never  to  convict  any  person  of  murder  or  manslaughter, 
till  at  least  the  body  be  found  dead;  on  account  of  two  instances  he  mentions, 
where  persons  wore  executed  for  the  murder  of  others,  who  were  then  alive, 
but  missing.  (12) 

(5)  See  St.  Tr.  IL  144.    Foster,  S85.     (e)  Stal  SWm.  III,c.  4.      (d)  BL  Tt,  Y.  40,     (c)  Bp.  L.  b.  la  o.  1 
If)  Beocar.  c.  iJ.  (g)  10  Mod.  194.  (h)  8t  Tr.  VHI,  47S.  (t)  8  Hawk,  P.  0. 481. 

U)  Lord  Preston's  Case,  A.  i>.,  1090.    St.  Tr.  IV,  453.    Francia's  Case,  A,  D.,  1716.    St.  Tr.  VL  M.    Lsj- 
er<s  Case,  .<1. />..  1789.    iMd.  279.    Henzev's  Case,  X  D.,  17B&    Burr.  644. 
(»)  See  page  196.  (0  9  HaL  P.  0.  Wk 

tarily,  and  without  motives  of  hope  or  fear  being  employed  for  the  purpose  of  Induciog 
it.  Kex  V.  Enoch,  5  C.  and  P.,  539;  Earle  v.  Picken,  id,,  542,  note;  Morehead  v.  State,  9 
Humph.,  685;  State  v.  Bostick,  4  Harr.,  563;  1  Greenl.  £7.  g  214,  and  note;  1  Phil.  £v.  by 
Cowen.  Hill  and  Edwards,  514,  and  cases  cited. 

(11)  This  statute  is  since  repealed. 

(12)  A  noted  instance  of  conviction  in  America  for  the  murder  of  a  person  who  aftsr- 
wards  returned  alive,  obtained  principally  upon  the  oonf  essions  of  the  accused  partifli»  Ina 
had  a  tendency  towards  still  greater  caution.  See  the  case  referred  to  in  1  GneenL  Xv., 
S14r  n.,  tnd  given  more  at  laige  by  Mr.  GkJlisim,  la  10  If.  A.  Rerlsw,  418. 
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Lastly,  it  was  an  ancient  and  commonly  received  practice  {m)  (derived  from 
the  civil  law,  and  which,  also,  to  this  day  obtains  in  the  kingdom  of  France),  (n) 
that,  as  counsel  was  not  allowed  to  any  prisoner  accused  of  a  capital  crime,  so 
neither  should  he  be  suffered  to  exculpate  himself  by  the  testimony  of  any  wit- 
nesses. And,  therefore,  it  deserves  to  be  remembered  to  the  honour  of  Mary  I, 
(whose  early  sentiments,  till  her  marriage  with  Philip  of  Spain,  seem  to  have 
Deen  humane  and  generous),  (o)  that  when  she  appointed  Sir  Richard  Morgan 
chief  justice  of  the  common  pleas,  she  enjoined  him,  "that  notwithstanding 
the  old  error,  which  did  not  admit  any  witness  to  speak,  or  any  other  matter  to 
be  heard,  in  favour  of  the  adversary,  her  majesty  being  party;  her  highness's 
pleasure  was,  that  whatsoever  should  be  brought  in  favour  of  the  subject  shouU^ 
be  admitted  to  be  heard:  and  moreover,  that  the  justices  should  not  persua<^* 
themselves  to  sit  in  judgment  otherwise  for  her  highness  than  for  hersuc^* 
ject."  (p)  Afterwards,  in  one  particular  instance  (when  embezzling  the  queen*s 
military  stores  was  made  felony  by  statute  34  Eliz.  c.  4),  it  was  provided,  that 
any  peraon  impeached  for  such  felony,  "should  be  received  and  admitted  to 
make  any  lawful  proof  that  he  could,  by  lawful  witness  or  otherwise,  for  his 
discharge  and  defence:"  and  in  general  the  courts  grew  so  heartily  ashamed 
of  a  doctrine  so  unreasonable  and  oppressive,  that  a  practice  was  *gra-  r^ogQ-i 
dually  introduced  ot  examining  witnesses  for  the  prisoner,  but  not  upon  *-  J 
oath;  (q)  the  consequence  of  which  still  was,  that  the  jury  gave  less  credit  to 
the  prisoner's  evidence  than  to  that  produced  by  the  crown.  Sir  Edward  Coke 
(r)  protests  very  strongly  against  this  tyrannical  practice;  declaring  that  he 
never  read  in  any  act  of  parliament,  book-case,  or  record,  that  in  criminal  cases 
the  party  accused  should  not  have  witnesses  sworn  for  him;  and,  therefore, 
there  was  not  so  much  as  scintilla  Juris  against  it.  (s)  And  the  house  of  com- 
mons were  so  sensible  of  this  absurdity,  that,  in  the  bill  for  abolishing  hostili- 
ties  between  England  and  Scotland,  (t)  when  felonies  committed  by  Englishmen 
in  Scotland  were  ordered  to  be  tried  in  one  of  the  three  northern  counties  they 
insisted  on  a  clause,  and  carried  it  {u)  against  the  efforts  of  both  the  crown  and 
the  house  of  lords,  against  the  practice  of  the  courts  in  England,  and  the  ex- 
press law  of  Scotland,  (w)  "that  in  all  such  trials  for  the  better  discovery  of  the 
truth,  and  the  better  information  of  the  consciences  of  the  jury  and  justices, 
there  shall  be  allowed  to  the  party  arraigned  the  benefit  of  such  credible  wit- 
nesses, to  be  examined  upon  oath,  as  can  be  produced  for  his  clearing  and  justi- 
fication." At  length  by  the  statute  7  Wm.  Ill,  c.  3,  the  same  measure  oi  jus- 
tice was  established  throughout  all  the  realm,  in  cases  of  treason  within  the 
act:  and  it  was  afterwards  declared  by  statute  1  Ann.  st.  2,  c.  9,  that  in  all  cases 
of  treason  and  felony  all  witnesses /or  the  prisoner  should  be  examined  upon 
oath,  in  like  manner  as  the  witnesses  against  him. 

When  the  evidence  on  both  sides  is  closed,  and  indeed  when  any  evidence 
hath  been  given,  the  jury  cannot  be  discharged  (unless  in  cases  of  evident  neces- 
sity) (x)  till  they  have  given  in  their  verdict;  (13)  but  are  to  consider  of  it, 
and  deliver  it  in,  with  the  same  forms  as  upon  civil  causes;  only  they  cannot, 
in  a  criminal  case  which  touches  life  or  member,  give  a  pHvy  verdict,  (y)  But 

(m)  St  Tr.  I,  poMim,  (n)  Domat.  publ.  law,  b.  8,  t,  1.    Montesq.  Sp.  L.  b.  89,  c.  11. 

(o)  See  pajre  17.  (p)  HoUingsh.  1112.    St.  Tr.  I,  72.  (g)  2  Bulst.  Ul.    Oo.  Car.  298. 

(r)  8  Inst.  79.  (•)  Bee  also  2  Hal.  P.  C.  888,  and  hia  summary,  864.  (f)  Stat.  4  Jac.  I,  o.  L 

(«)  Com.  Joum.  4,  S,  12,  18,  15,  29, 80  Jan.  1607.  (to)  Cora.  Journ.  4  Jun.  1607. 

S)  Co.  Utt.  227.    8  Inst.  110.    Fost.  27.    Qould's  Case.    Hil.  1764. 
)  8  HaL  P.  C.  800.    8  Hawk.  P.  a  489. 


(13)  The  discharge  of  the  jury  from  any  overruling  necessity  does  not  entitle  the  defend- 
ant to  his  discharge:  U.  8.  v.  Perez,  9  Wheat,  579;  Sute  v.  Ephraim.  2  Dev.  and  Bat.,  162; 
Ck>mmonwealth  v.  Fells.  9  Leigh,  613; People  v,  Goodwin,  18  Johns.,  205.  The  sickness  or 
death  of  the  judge,  or  of  a  juror,  or  inability  of  the  jury  to  agree  upon  a  verdict,  or  the  term 
of  the  court  coming  to  an  end  before  the  conclusion  of  the  trial,  would  be  such  a  necessity. 
See  MUler  v.  State,  8  Ind.,  325;  Mahala  v.  State,  10  Yerg..  535;  State  v.  Battle,  7  Ala.,  259; 
State  V.  Wiseman,  68  N.  C,  203;  Hoffman  v.  State,  20  Md..  425;  Price  v.  State,  86  MIm., 
631;  Moseley  v.  State,  33  Tex.,  671;  Lester  v.  State,  33  Geo.,  329. 
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the  jadges  may  adjourn  while  the  jury  are  withdrawn  to  confer,  and  return  to 
receive  the  verdict  in  open  court.  (2)  And  such  public  or  open  verdict  may  be 
r*S6l1  ^^^^^^  general,  guilty,  or  not  guilty;  *or  special,  setting  forth  all  the 
L  J  circumstances  of  the  case,  and  praying  tne  judgment  of  the  court, 
whether,  for  instance,  on  the  facts  stated,  it  be  murder,  manslaughter,  or  no 
crime  at  all.  This  is  where  they  doubt  the  matter  of  law,  and  therefore  choose 
to  leave  it  to  the  determination  of  the  court;  though  they  have  an  unquestion- 
able right  of  determining  upon  all  the  circumstances,  and  finding  a  general  ver- 
dict, if  they  think  proper  so  to  hazard  a  breach  of  their  oaths:  and  if  their  ver- 
dict be  notoriously  wrong,  they  may  be  punished,  and  the  verdict  set  aside  by 
attaint  at  the  suit  of  the  king;  but  not  at  the  suit  of  the  prisoner,  (a)  (14)  But 
the  practice  heretofore  in  use  of  fining,  imprisoning,  or  otherwise  punishing 
jurors,  merely  at  the  discretion  of  the  court,  for  finding  their  verdict  contrary 
to  the  direction  of  the  judge,  was  arbitrary,  unconstitutional,  and  illegal:  and 
is  treated  as  such  by  Sir  Thomas  Smith,  two  hundred  years  ago;  who  accounted 
*^  such  doings  to  bo  very  violent,  tyrannical,  and  contrary  to  the  liberty  and  cus- 
tom of  the  realm  of  England."  {b)  For,  as  Sir  Matthew  Hale  well  observes,  (c) 
it  would  be  a  most  unhappy  case  for  the  judge  himself,  if  the  prisoner's  fate 
depended  upon  his  directions;  unhappy,  also,  for  the  prisoner;  for  if  the  judge's 
opmion  must  rule  the  verdict,  the  trial  by  jury  would  be  useless.  Yet,  in  many 
instances,  (e?)  where  contrary  to  evidence  the  jury  have  found  the  prisoner 
guilty,  their  verdict  hath  been  mercifully  set  aside,  and  a  new  trial  granted  by 
the  court  of  king^s  bench:  for  in  such  case,  as  hath  been  said,  it  cannot  be  set 
right  by  attaint.  But  there  hath  yet  been  no  instance  of  granting  a  new  trial 
where  the  prisoner  was  acquitted  upon  the  first,  {e)  (15) 

If  the  jury,  therefore,  find  the  prisoner  not  guilty,  he  is  then  forever  auit 
and  discharged  of  the  accusation,  {f)  except  he  be  appealed  of  felony  wiuiin 
the  time  limited  by  law.  And  upon  such  nis  acquittal,  or  discharge  for  want 
r*S62l  ^^  ^prosecution,  he  shall  be  immediately  set  at  large  without  payment 
*-  J  of  any  fee  to  the  gaoler,  {g)  But  if  the  jury  find  him  guilty,  (A)  he  is 
then  to  be  C07ivicted  of  the  crime  whereof  he  stands  indicted.  Which  convic- 
tion may  accrue  two  ways:  either  by  his  confessing  the  offence  and  pleading 
guilty;  or  by  his  being  found  so  by  the  verdict  of  his  country. 

Wnen  the  offender  is  thus  convicted,  there  are  two  collateral  circumstances 
that  immediately  arise.  1.  On  a  conviction  (or  even  upon  an  acquittal  where 
there  was  a  reasonable  ground  to  prosecute,  and  in  fact  a  bona  fide  prosecution) 
for  any  grand  or  petit  larceny,  or  other  felony,  the  reasonable  expenses  of  pro- 
secution, and  also,  if  the  prosecutor  be  poor,  a  compensation  for  his  trouble  and 
loss  of  time,  are  by  istatutes  25  Geo.  II,  c.  36,  and  18  Geo.  Ill,  c.  10,  to  be  al- 
lowed him  out  of  the  county  stock,  if  he  petitions  the  judge  for  that  purpose; 
and  by  statute  27  Geo.  11,  c.  8,  explained  by  the  same  statute,  18  Geo.  Ill,  0. 19, 
all  persons  appearing  upon  recognizance  or  subpcena  to  give  evidence,  whether 
any  indictment  be  preferred  or  no,  and  as  well  without  conviction  as  with 

Cll)  t  8t  Tr.  781.    4  St.  Tr.  231,  466, 486. 

(q)  S  Eal.  P.  C.  810.  (b)  Smithes  Commonw.  I.  8,  c.  1.  (c)  2  Hal.  P.  a  ttS. 

(d)  1  Lev.  0.    T.  Jones,  168.    St.  Tr.  X,  416.  (e)  2  Hawk.  P.  C.  442. 

(/)  The  ciTll  law  in  such  case  only  diacharge*  hlni  from  the  same  accuser,  but  not  from  the  same  ao- 
ensation.    i?*/.  48,  2L7.  S  2. 

Oa)  Stat.  14.  Geo.  UI,  c.  20. 

(A)  In  the  Roman  republic,  when  the  prisoner  was  conTioted  of  any  capital  offence  by  his  Judff es,  the 
form  of  pronouncing?  that  conTictlou  was  something  peculiarly  delicate;  not  that  he  was  guilty,  but  that 
he  had  not  been  enough  upon  his  guard:  "parum  cavtsae  videtur,**    {FeMtuM,  825.) 

(14)  This  is  no  longer  the  law.  Attaints  are  abolished,  and  the  Juxy  must  he  left  perfect- 
ly free  to  give  such  judgmeDt  as  their  conscience  dictates,  and  he  protected  In  so  doing. 
See  Penn*8  Case.  6  Howell's  St.  Tr,  951 ;  Vaughan,  185. 

(15)  If  the  prisoner  is  convicted  on  one  count  of  an  indictment  and  acquitted  on  another, 
and  then  obtains  a  new  trial,  he  is  only  tried  afterwards  on  the  count  on  which  he  was  he- 
fore  convicted.  State  v.  Cooper,  18  W.  J.,  860;  Commonwealth  v.  Rohy.  12  Pick.,  604; 
Prloe  V.  State,  19  Ohio,  428;  State  v.  Benham,  7  Conn.,  414;  People  v.  McGowen,  17 
Wend.,  886. 
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it,  are  entitled  to  be  paid  their  charseB,  with  a  farther  allowanoe  (if  poor)  for 
their  trouble  and  loss  of  time.  2.  On  a  conviotion  of  larceny,  in  particular, 
the  prosecutor  shall  have  restitution  of  his  goods,  by  virtue  of  the  statute  31 
Hen.  Yin,  c.  11.  (16)  For,  by  the  common  law,  there  was  no  restitution  of 
goods  upon  an  indictment,  because  it  is  at  the  suit  of  the  king  only;  and  there- 
fore the  party  was  enforced  to  brin^  an  appeal  of  robbery,  in  order  to  have  his 
goods  again,  (i)  But,  it  being  oonsiderea  that  the  party  prosecuting  the  of- 
fender by  indictment,  deserves  to  the  full  as  much  encouragement  as  he  who 
Srosecutes  by  appeal,  this  statute  was  made,  which  enacts,  that  if  any  person 
e  convicted  of  larceny,  by  the  evidence  of  the  party  robbed,  he  shall  have  full 
restitution  of  his  money,  goods  and  chattels;  or  the  value  of  them  out  of  the 
offender's  goods,  if  he  has  any,  by  a  writ  to  be  granted  by  the  justices.  And 
the  construction  of  this  act  having  been  in  a  great  measure  conformable  to  the 
law  of  appeals,  it  has  therefore  in  practice  superseded  the  use  of  appeals  of 
larceny.  For  instance:  as  formerly  upon  appeals,  (J)  so  now  upon  inaictments 
of  larceny,  this  writ  of  restitution  ^shall  reach  the  goods  so  stolen,  not-  ripoaoi 
withstanding  the  property  (k)  of  them  is  endeavoured  to  be  altered  by  *•  •■ 
sale  in  market  overt,  (l)  And  though  this  may  seem  somewhat  hard  upon  the 
buyer,  yet  the  rule  of  law  is  that  '^spoliatus  debet,  ante  omnia,  restitui;^  es- 
pecially when  he  has  used  all  the  diligence  in  his  power  to  convict  the  felon. 
And,  since  the  case  is  reduced  to  this  nard  necessity,  that  either  the  owner  or 
the  buyer  must  suffer;  the  law  prefers  the  right  of  the  owner,  who  has  done  a 
meritorious  act  by  pursuing  a  felon  to  condign  punishment,  to  the  right  of  the 
buyer,  whose  merit  is  only  negative,  that  he  has  been  guilty  of  no  unfair  trans- 
action. And  it  is  now  usual  for  the  court,  upon  the  conviction  of  a  felun,  to 
order,  without  any  writ,  immediate  restitution  of  such  goods  as  are  brought 
into  couit,  to  be  made  to  the  several  prosecutors.  Or  else,  secondly,  without 
such  writ  of  restitution,  the  party  may  peaceably  retake  his  goods,  wherever 
he  happens  to  find  them,  (m)  unless  a  new  property  be  fairly  acquired  therein. 
Or,  lastly,  if  the  felon  be  convicted  and  pardoned,  or  be  allowed  his  clergy,  the 
party  robbed  may  bring  his  action  of  trover  against  him  for  his  goods;  and  re- 
cover a  satisfaction  in  damages.  But  such  action  lies  not  before  prosecution; 
for  so  felonies  would  be  made  up  and  healed:  (n)  and  also  recaption  is  unlaw- 
ful, if  it  be  done  with  intention  to  smother  or  compound  the  larceny;  it  then 
becoming  the  heinous  offence  of  theft-bote,  as  was  mentioned  in  a  former 
chapter,  (o) 

It  is  not  uncommon,  when  a  person  is  convicted  of  a  misdemeanor,  which 
principally  and  more  immediately  affects  some  individual,  as  a  battery,  impris- 
onment or  the  like,  for  the  court  to  permit  the  defendant  to  speak  with  thA 
prosecutor,  before  any  judgment  is  pronounced;  and  if  the  prosecutor  declares 
himself  satisfied,  to  inflict  but  a  trivial  punishment.  This  is  done  to  re-imburse 
the  prosecutor  his  expenses,  and  make  him  some  private  amends,  without  the 
trouole  and  circuity  of  a  civil  action.  But  it  surely  is  a  dangerous  practice; 
*and  though  it  may  be  intrusted  to  the  prudence  and  discretion  of  the   r*oAii 


i 


judges  in  the  superior  courts  of  record,  it  ought  never  to  be  allowed  in 
ocsu  or  inferior  jurisdictions,  such  as  the  quarter  sessions;  where  prosecutions 
for  assaults  are  by  these  means  too  frequently  commenced  rather  for  private 
lucre  than  for  the  great  ends  of  public  justice.  Above  all,  it  should  never  be 
suffered  where  the  testimony  of  the  prosecutor  himself  is  necessary  to  convict 
the  defendant:  for,  by  these  means,  the  rules  of  evidence  are  entirely  subvert- 
ed; the  prosecutor  becomes  in  effect  a  plaintiff,  and  yet  is  suffered  to  bear  wit- 
ness for  himself.    Nay,  even  a  voluntary  forgiveness  by  the  party  injured 

(0  8  Inst.  Mi  (i)  Bracton.d«09rofi.o.88.  OO  Bee  book  IL  46a 

(0  1  Hal.  P.  C.  548.  (m)8ee  book  m,  pe«e  4.  (n)  1  HaLP.  0.  641  (o) 


(18)  These  statutes  are  since  repealed,  and  new  provisions  made.  The  present  law  on  the 
restoration  of*  property  stolen*  embezzled,  elc,  or  received  with  guil^  knowledge,  is  Mand 
1t&  Vic,  a  96,  s.  100. 
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onghi  not|  in  tme  policy,  to  intercept  the  stroke  of  justice.  ^rThis,"  says  an 
elegant  writer,  (p)  who  pleads  with  equal  strength  for  the  certahUy  as  for  the 
knitt/  of  punishment,  "may  be  an  act  of  good  nature  and  humanity,  but  it  is 
contrary  to  the  eood  of  the  public  For,  although  a  private  citizen  may  dis- 
pense with  satisfaction  for  his  private  injury,  he  cannot  remove  the  necessity 
of  public  example.  The  right  of  punishing  belongs  not  to  any  one  individual 
in  particular,  but  to  the  society  in  general,  or  the  soverei^^n  who  represents  that 
society:  and  a  man  may  renounce  his  own  portion  of  this  right,  but  he  cannot 
give  up  that  of  others.*' 


CHAPTER  XXVIIL 
OF  THE  BENEFIT  OF  CLERGY. 

After  trial  and  conviction,  the  judgment  of  the  court  regularly  follows, 
unless  suspended  or  arrested  by  some  intervening  circumstance;  of  which  the 
principal  is  the  benefit  of  clergy;  (1)  a  title  of  no  small  curiosity  as  well  as  use; 
and  concerning  which  I  shall  therefore  inquire:  1.  Into  its  original,  and  the 
various  mutations  which  this  privilege  of  clergy  has  sustained.  2.  To  what  per- 
sons it  is  to  be  allowed  at  this  day.  3.  In  what  cases.  4.  The  consequences  of 
allowing  it. 

I.  Clergy,  the  privilegium  dericaley  or  in  common  speech,  the  benefit  of  clergy ^ 

.  had  its  original  from  the  pious  regard  paid  by  Christian  princes  to  the  church 

in  its  infant  state;  and  the  ill  use  which  the  popish  ecclesiastics  soon  made  of 

that  pious  regard.    The  exemptions  which  they  granted  to  the  church,  were 

Srincipally  of  two  kinds:  1.  Exemption  of  places  consecrated  to  religious 
uties,  from  criminal  arrests,  which  was  the  foundation  of  sanctuaries;  2.  Ex- 
emption  of  ihQ  persons  oi  clergymen  from  criminal  process  before  the  secular 
judge  in  a  few  particular  cases,  which  was  the  true  original  and  meaning  of  the 
privilegium  clericale. 

But  the  clergy,  increasing  in  wealth,  power,  honour,  number,  and  interest, 
began  soon  to  set  up  for  themselves:  and  that  which  they  obtained  by  the 
favour  of  the  civil  government,  they  now  claimed  as  their  inherent  right:  and 
r*^Afll  **  ^  *nght  of  the  highest  nature,  indefeasible,  and  jure  divino.  (a)  By 
L  J  their  canons,  therefore,  and  constitutions,  they  endeavoured  at,  and 
where  they  met  with  easy  princes  obtained,  a  vast  extension  of  these  exemp- 
tions: as  well  in  regard  to  the  crimes  themselves,  of  which  the  list  became  quite 
universal;  (b)  as  in  regard  to  the  persons  exempted,  among  whom  were  at  length 
comprehended  not  only  every  little  subordinate  of&cer  belonging  to  the  church 
or  clergy,  but  even  many  that  were  totally  laymen. 

In  England,  however,  although  the  usurpations  of  the  pope  were  very  many 
and  grievous,  till  Henry  the  Eighth  entirely  exterminated  his  supremacy,  yet  a 
total  exemption  of  the  clergy  from  secular  jurisdiction  could  never  be  thorough- 
ly effected,  though  often  endeavoured  by  tlie  clergy:  (c)  and  therefore,  though 
the  2j\q\&dX  privilegium  clericale  was  in  some  capital  cases,  yet  it  was  not  wni- 
verscUly  allowed.  And  in  those  particular  cases,  the  use  was  for  the  bishop  or 
ordinary  to  demand  his  clerks  to  be  remitted  out  of  the  king's  courts,  as  soon 
as  they  were  indicted:  concerning  the  allowance  of  which  demand  there  was 
for  many  years  a  great  uncertainty;  {d)  till  at  length  it  was  finally  settled  in 

(p)  BeoOL  oh.  46. 

(a)  The  principal  arigrament  upon  which  thej  founded  this  exemption  was  that  text  of  Scripture:  Touch 
not  mine  anointed,  and  do  my  prophets  no  harm/*    (Keilw.  181. 
(6)  See  book  III,  page  62.  (c)  Kellw.  180.  (d)  2  Hal.  P.  C.  377. 

(1)  Benefit  of  clergy  is  now  abolished,  and  the  law  of  this  chapter  is  obsolete. 
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the  rei^  of  Henry  the  Sixth,  that  the  prisoner  should  first  be  arraigned;  and 
might  either  then  claim  his  benefit  of  clergy,  by  way  of  declinatory  plea;  or,  aJUr 
conviction^  by  way  of  arresting  judgment.  This  latter  way  is  most  usually 
practiced,  as  it  is  more  to  the  satisfaction  of  the  court  to  haye  the  crime  pre- 
ylously  ascertained  by  confession  or  the  yerdict  of  a  iury:  and  also  it  is  more 
adyantageous  to  the  prisoner  himself,  who  may  possibly  be  acquitted,  and  so 
need  not  the  benefit  of  his  clergy  at  all. 

Originally  the  law  was  held,  that  no  man  should  be  admitted  to  the  privilege 
of  clergy,  but  such  as  had  the  *habitum  et  tonsuram  clericalem.{e)  But  r+oaj^-i 
in  process  of  time  a  much  wider  and  more  comprehensiye  criterion  was  *-  J 
established:  eyery  one  that  could  read  (a  mark  of  great  learning  in  those  days 
of  ignorance  and  her  sister  superstition)  being  accounted  a  clerk  or  clericus 
and  allowed  the  benefit  of  clerkship,  though  neither  initiated  in  holy  orders, 
nor  trimmed  with  the  clerical  tonsure.  JBut  when  learning,  by  means  of  the 
invention  of  printing,  and  other  concurrent  causes,  began  to  be  more  generally 
dissemitiated  than  formerly;  and  reading  was  no  longer  a  competent  proof  of 
clerkship,  or  being  in  holy  orders;  it  was  found  that  as  many  laymen  as  div- 
ines were  admitted  to  the  privilegium  clericale  :  and,  therefx)re,  by  statute  4 
Hen.  VII,  c.  13,  a  distinction  was  once  more  drawn  between  mere  lay  scholars, 
and  clerks  that  were  really  in  orders.  And,  though  it  was  thought  reasonable 
still  to  mitigate  the  severity  of  the  law  with  regard  to  the  former,  yet  they 
were  not  put  upon  the  same  footing  with  actual  clergy;  being  subjected  to  a 
slight  degree  of  punishment,  and  not  allowed  to  claim  the  clerical  privilege 
more  than  once.  Accordingly,  the  statute  directs  that  no  person  once  admit- 
ted to  th&  benefit  of  clergy  shall  be  admitted  thereto  a  second  time,  unless  he 
produces  his  orders:  and  m  order  to  distinguish  their  persons,  all  laymen  who 
are  allowed  this  privilege  shall  be  burnt  with  a  hot  iron  in  the  brawn  of  the 
left  thumb.  This  distinction  between  learned  laymen,  and  real  clerks  in  orders, 
was  abolished  for  a  time  by  the  statutes  28  Hen.  VIIL  c.  1,  and  32  Hen.  VHI, 
c.  3,  but  it  is  held  (c)  to  have  been  virtually  restored  by  statute  1  Edw.  VI,  c. 
12,  which  statute  also  enacts  that  lords  of  parliament  and  peers  of  the  realm, 
having  place  and  voice  in  parliament,  may  have  the  benefit  of  their  peerage, 
equivalent  to  that  of  clerc^y,  for  the  first  offence  (although  they  cannot  read, 
and  without  being  burnt  in  the  hand),  for  all  ofl^cnces  then  clergyable  to  com- 
moners, and  also  for  the  crimes  of  house-breaking,  highway  robbery,  horse- 
stealing, and  robbing  of  churches.  (2) 

*  After  this  burning,  the  laity,  and  before  it  the  real  clergy,  were  dis-  r*Q(5Q-| 
charged  from  the  sentence  of  the  law  in  the  king's  court,  and  delivered  *■  J 
over  to  the  ordinary,  to  be  dealt  with  according  to  the  ecclesiastical  canons. 
'\Vhereupon  the  ordinary,  not  satisfied  with  the  proofs  adduced  in  the  profane 
secular  court,  set  himself  formally  to  work  to  make  a  purgation  of  the  offender 
by  a  new  canonical  trial;  although  he  had  been  previously  convicted  by  his 
country,  or  perhaps  by  his  own  confession.  (/)  This  trial  was  held  before  the 
bishop  in  person,  or  his  deputy;  and  by  a  jury  of  twelve  clerks:  and  there, 
first,  the  party  himself  was  required  to  make  oath  of  his  own  innocence;  next, 
there  was  to  be  the  oath  of  twelve  compurgators,  who  swore  they  believed  he 
spoke  the  truth;  then,  witnesses  were  to  be  examined  upon  oath,  but  on  be- 
'.half  of  the  prisoner  only:  and,  lastly,  the  jury  were  to  bring  in  their  verdict 
upon  oath,  which  usually  acquitted  the  prisoner;  otherwise,  if  a  clerk,  he  was 
degraded,  or  put  to  penance.  (^)  A  learned  judge,  in  the  be2:inning  of  the 
last  century,  (A)  remarks  with  much  indigtiation  the  vast  complication  of  per- 
jury and  subornation  of  perjury,  in  this  solemn  farce  of  a  mock  trial;  the  wit- 

(«)  2  Hal.  p.  C.  J72.    M.  Paris,  A.  D..  1259.    See  book  I,  p.  S4. 
(«)  Hob.  294.    2  HaL  P.  C.  m,  if)  Staundford,  P.  C.  13S,  6. 

(y)  8  P.  Wma.  447.    Hob.  289.  (A)  Hob.  ',»91. 

(3)  A  person  convicted  of  a  clergyable  felony  was  entitled  to  di«clmrge  without  being 
burned  in  the  hand.    Duchess  of  Kingston's  Case,  20  How.  St.  Tr.  355. 
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nessefl,  the  compurgators,  and  the  jury,  being  all  of  them  partakers  in  the  guilt: 
the  delinc^uent  party  also,  though  convicted  befpre  on  the  clearest  evidence, 
and  conscious  of  his  own  offence,  yet  was  permitted  and  almost  compelled  to 
swear  himself  not  guilty :  nor  was  the  good  bishop  himself,  under  whose  coun- 
tenance this  scene  of  wickedness  was  daily  transacted,  by  any  means  exempt 
from  a  share  of  it.  And  yet  by  this  purgation  the  party  was  restored  to  his 
credit,  his  liberty,  his  lands,  and  his  capacity  of  purchasing  afresh,  and  was 
entirely  made  a  new  and  an  innocent  man. 

This  scandalous  prostitution  of  oaths  and  the  forms  of  justice,  in  the  almost 
constant  acquittal  of  felonious  clerks  by  purgation,  was  the  occasion,  that  upon 
r*Sfid  1  ^^^^  heinous  and  ^notorious  circumstances  of  guilt,  the  temporal  courts 
I-  J  would  not  trust  the  ordinary  with  the  trial  or  the  offender,  but  deliv- 
ered over  to  him  the  convicted  clerk,  absqtie  purgatione  facienda:  in  which 
ritnation  the  clerk  convict  could  not  make  purgation;  but  was  to  continue  in 
prison  during  life,  and  was  incapable  of  acquiring  any  personal  property,  or 
receiving  the  profits  of  his  lands,  unless  the  king  should  please  to  pardon  him. 
Both  these  courses  were  in  some  degree  exceptionable;  the  latter  being  perhaps 
too  rigid,  as  the  former  was  productive  of  the  most  abandoned  perjury.  As, 
therefore,  these  mock  trials  took  their  rise  from  factious  and  popish  tenets, 
tending  to  exempt  one  part  of  the  nation  from  the  general  municipal  law;  it 
became  high  time,  when  the  reformation  was  thoroughly  established,  to  abolish 
so  vain  and  impious  a  ceremony.  ^ 

Accordingly,  the  statute  of  ISEliz.  c.  7,  enacts  that,  for  the  avoiding  of  such 
perjuries  and  abuses,  after  the  offender  has  been  allowed  his  clergy,  he  shall 
not  be  delivered  to  the  ordinary,  as  formerly;  but,  upon  such  alloyvance  and 
burning  in  the  hand,  he  shall  forthwith  be  enlars;cd  and  delivered  out  of  prison; 
with  proviso  that  the  judge  may,  if  he  thinks  nt,  continue  the  offender  m  gaol 
for  any  time  not  exceeding  a  year.  And  thus  the  law  continued,  for  above  a 
century,  unaltered,  except  only  that  the  statute  of  21  Jac.  I,  c.  6,  allowed,  that 
women  convicted  of  simple  larcenies  under  the  value  of  ten  shillings  should 
•  (not  properly  have  the  benefit  of  clergy,  for  they  were  not  called  upon  to  read; 
but)  oe  burned  in  the  hand,  and  whipped,  (d)  stocked,  or  imprisoned  for  any 
time  not  exceeding  a  year.  And  a  similar  indulgence,  by  the  statutes  8  and  4 
W.  and  M.  c.  0,  and  4  and  5  W.  and  M,  c.  24,  was  extended  to  women,  guilty 
of  any  clergyable  felony  whatsoever;  who  were  allowed  once  to  claim  the 
benefit  of  the  stcUiUey  in  like  manner  as  men  might  claim  the  benefit  of  dergy^ 
and  to  be  discharged  upon  being  burnt  in  the  hand,  and  imprisoned  for  any 
time  not  exceeding  a  year.  The  punishment  of  burning  in  the  hand^  being 
found  ineffectual,  was  also  changed  bv  statute  10  and  11  Wm.  Ill,  c.  23,  into 
burning  in  the  most  visible  part  of  the  left  cheeky  nearest  the  nose;  but  such 
an  indelible  stigma  being  found  by  experience  to  render  offenders  desperate, 
this  provision  was  repealed,  about  seven  years  afterwards,  by  statute  6  Ann., 
c.  6,  and  till  that  period,  all  women,  all  peers  of  parliament  and  peeresses,  and 
r*370l  ^^  male  commoners  who  could  read,  were  discharged  *in  all  clergyable 
I-  '■  felonies;  the  males  absolutely,  if  clerks  in  orders:  and  other  com- 
moners, both  male  and  female,  upon  branding;  and  peers  and  peeresses 
without  branding,  for  the  first  offence:  yet  all  liable  (excepting  peers  and 
peeresses),  if  the  judge  saw  occasion,  to  imprisonment  not  exceeding  a  year. 
And  those  men  who  could  not  read,  if  under  the  degree  of  peerage,  were 
hanged. 

Afterwards,  indeed,  it  was  considered,  that  education  and  learning  were  no 
extenaations  of  guilt,  but  quite  the  reverse:  and  that,  if  the  punishment  of 

(8)  Whipping  of  women  in  England  was  abolished  in  England  by  Stat  1  Geo.  IV,  c.  57. 
Whipping  as  a  punishment  is  allowed  in  a  few  only  of  the  American  states.  It  Is  not 
"  cruel  "or  "  unusual "  punishment  in  a  constitutional  sense.  Commonwealth  v.  Wyatt, 
6Ran(l..C94. 
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death  for  simple  felony  was  too  severe  for  those  who  had  been  liberally  in- 
structed, it  was,  afortioriy  too  severe  for  the  ignorant  also.  And  thereupon, 
by  the  same  statute,  5  Ann.  c.  6,  it  was  enacted  that  the  benefit  of  clergy 
should  be  granted  to  all  those  who  were  entitled  to  ask  it,  without  requiring 
them  to  read,  b^  way  of  conditional  merit.  And,  experience  having  shown 
that  so  very  universal  a  lenity  was  frequently  inconvenient,  and  an  encourage^ 
ment  to  commit  the  lower  degrees  of  felony;  and  that,  though  capital  punish- 
ments were  too  rigorous  for  these  inferior  offences,  yet  no  punishment  at  all  (oi 
next  to  none),  was  as  much  too  gentle;  it  was  further  enacted  by  the  same 
statute,  that  when  any  person  is  convicted  of  any  theft,  or  larceny,  and  burnt 
in  the  hand  for  the  same,  according  to  the  ancient  law,  he  shall  also,  at  the 
discretion  of  the  judge,  be  committed  to  the  house  of  correction  or  public 
workhouse,  to  be  there  kept  to  hard  labour,  for  any  time  not  less  than  six 
months,  and  not  exceeding  two  years;  with  a  power  of  inflicting  a  double  con- 
finement in  case  of  the  party's  escape  from  the  first.  And  it  was  also  enacted, 
by  the  statutes  4  Geo.  I^  c.  11,  and  6  Geo.  I,  c.  23,  that  when  any  persons  shall 
be  convicted  of  any  larceny,  either  grand  or  petit,  or  any  felonious  stealing  or 
taking  of  money,  or  goods  and  chattels,  either  from  the  person  or  the  house  of 
any  other,  or  in  any  other  manner,  and  who  by  the  law  snail  be  entitled  to  the 
benefit  of  clergy,  and  liable  only  to  the  penalties  of  burning  in  the  hand,  or 
whipping,  the  court  in  their  discretion,  instead  of  such  burning  in  the  hand,  or 
whipping,  may  direct  such  offenders  to  be  transported  to  America  (or,  by  stat- 
ute 19  Geo.  Ill,  c.  74,  to  any  other  parts  beyond  the  seas)  for  seven  years:  and 
if  they  ^return  or  are  seen  at  large  in  this  kingdom  within  that  time,  r«QHi  i 
it  shall  be  felony,  without  benefit  of  clergy.  And  by  the  subsequent  ^  ^ 
statutes,  16  Geo.  II,  c.  15,  and  8  Geo.  HI,  c.  15,  many  wise  provisions  are  made 
for  the  more  speedy  and  effectual  execution  of  the  laws  relating  to  transporta- 
tion, and  the  conviction  of  such  as  transgress  them.  But  now,  by  the  statute 
19  Geo.  Ill,  c.  74,  all  offenders  liable  to  transportation  may,  in  lieu  thereof,  at 
the  discretion  of  the  judges,  be  employed,  if  males,  except  in  the  case  of  petty 
larceny,  in  hard  labour  for  the  benefit  of  some  public  navigation;  or,  whether 
males  or  females,  may,  in  all  cases,  be  confined  to  hard  labour  in  certain  peni- 
tentiary houses,  to  be  erected  by  virtue  of  the  said  act,  for  the  several  terms 
therein  specified,  but  in  no  case  exceeding  seven  years;  with  a  power  of  sub- 
sequent mitigation,  and  even  of  reward,  in  case  of  their  good  behaviour.  But 
if  they  escape,  and  are  retaken,  for  the  first  time  an  addition  of  three  years  is 
made  to  the  term  of  their  confinement;  and  a  second  escape  is  felony,  without 
benefit  of  clergy. 

In  forming  tne  plan  of  these  penitentiary  houses,  the  principal  objects  have 
been,  by  sobriety,  cleanliness  and  medical  assistance,  by  a  regular  series  of 
labour,  by  solitary  confinement  during  the  intervals  of  work,  and  by  due  re- 
ligious instruction,  to  preserve  and  amend  the  health  of  the  unhappy  offenders, 
to  inure  them  to  habits  of  industry,  to  guard  them  from  pernicious  company, 
to  accustom  them  to  serious  reflection,  and  to  teach  them  both  the  principles 
and  practice  of  every  Christian  and  moral  duty.  And  if  the  whole  of  this 
plan  be  properly  executed,  and  its  defects  be  timely  supplied,  there  is  reason 
to  hope  that  such  a  reformation  may  be  effected  in  the  lower  classes  of  man- 
kind, and  such  a  gradual  scale  of  punishment  be  affixed  to  all  gradations  of 
guilt,  as  may  in  time  supersede  the  necessity  of  capital  punishment,  except  for 
very  atrocious  crimes. 

It  is  also  enacted  by  the  same  statute,  19  Geo.  m,  c.  74,  that  instead  of  burn- 
ing in  the  hand  (which  was  sometimes  too  slight,  and  sometimes  too  disgrace- 
ful a  punishment),  the  court,  in  all  clergyable  felonies,  may  impose  a  pecuniary 
fine;  or  (except  in  the  case  of  manslaughter)  may  order  the  offender  to  b« 
once  or  oftener,  but  not  more  than  thrice,  either  publicly  or  privately  whipped; 
such  private  whipping  (to  prevent  collusion  or  abuse)  to  be  inflicted  m  the 
presence  of  two  witnesses,  and  in  case  of  female  offenders  in  the  presence  of 
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females  only.  Which  fine  or  whipping  shall  have  the  same  consequences  as 
burning  in  the  hand;  and  the  offenaer,  so  fined  or  whipped,  shall  be  equally 
liable  to  a  subsequent  detainer  or  imprisonment. 

In  this  state  does  the  benefit  of  clergy  at  present  stand;  venr  considerably 
different  from  its  original  institution ;  the  wisdom  of  the  English  legislature 
having,  in  the  course  of  a  long  and  laborious  process,  extracted  by  a  noble 
alchemy  rich  medicines  out  of  poisonous  ingredients;  and  converted,  by  grad- 
ual mutations,  what  was  at  first  an  unreasonable  exemption  of  particular  popish 
ecclesiastics,  into  a  merciful  mitigation  of  the  general  law,  with  respect  to  cap- 
ital punishment. 

From  the  whole  of  this  detail  we  may  collect,  that  however  in  times  of  ignor- 
ance and  superstition  that  monster  in  true  policy  may  for  a  while  subsist,  of  a 
body  of  men,  residing  in  the  bowels  of  a  state,  and  yet  independent  of  its  laws; 
yet,  when  learning  and  rational  religion  have  a  little  enlightened  men's  minds, 
society  can  no  longer  endure  an  absurdity  so  gross,  as  must  destroy  its  very 
fundamentals.  For,  by  the  original  contract  of  government,  the  price  of  pro- 
tection by  the  united  lorce  of  individuals  is  that  of  obedience  to  the  united 
will  of  the  community.  This  united  will  is  declared  in  the  laws  of  the  land: 
and  that  united  force  is  exerted  in  their  due  and  universal  execution. 

IL  I  am  next  to  inquire,  to  what  persona  the  benefit  of  clergy  is  to  be  allow- 
ed at  this  day:  and  this  must  be  chiefly  collected  from  what  has  been  observed 
^3721  ^^  ^^®  preceding  *article.  For,  upon  the  whole,  we  may  pronounce 
■•  J  that  all  clerks  in  orders  are,  without  any  branding,  and  of  course  with- 
out any  transportation,  fine,  or  whipping,  (for  those  are  only  substituted  in  lieu 
of  the  other)  to  be  admitted  to  this  privilege,  and  immediately  discharged;  and 
this  as  often  as  they  offend.  {%)  Again,  all  lords  of  parliament  and  peers  of 
the  realm,  having  place  and  voice  in  parliament,  by  the  statute  1  Edw.  VI.  c. 
12,  (which  is  likewise  held  to  extend  to  peeresses)  (Jc)  shall  be  discharged  in 
all  clergyable  and  other  felonies  provided  for  by  the  act,  without  any  burning 
in  the  hand,  or  imprisonment,  or  other  punishment  substituted  in  its  stead,  in  the 
same  manner  as  real  clerks  convict:  but  this  is  only  for  the  first  offence.  Last- 
ly, all  the  commons  of  the  realm,  not  in  orders,  whether  male  or  female,  shall, 
for  the  first  offence,  be  discharged  of  the  capital  punishment  of  felonies,  with- 
in the  benefit  of  clergy,  upon  being  burnt  in  the  hand,  whipped,  or  fined,  or 
suffering  a  discretionary  imprisonment  in  the  common  gaol,  the  house  of  cor- 
rection, one  of  the  penitentiary  houses,  or  in  the  places  of  labour,  for  the  bene- 
fit of  some  navigation;  or,  in  case  of  larceny,  upon  being  transported  for  seven 
years,  if  .the  court  shall  think  proper.  It  hath  ocen  said,  that  Jews,  and  other 
infidels  and  heretics,  were  not  capable  of  the  benefit  of  clergy,  till  after  the 
statute  5  Ann.  c.  6,  as  being  under  a  legal  incapacity  for  orders.  {I)  But  I 
much  question  whether  this  was  ever  ruled  for  law,  since  the  re-introduction 
of  the  Jews  into  Eno;land,  in  the  time  of  Oliver  Cromwell.  For,  if  that  were 
the  case,  the  Jews  are  still  in  the  same  predicament,  which  every  day's  experi- 
ence will  contradict:  the  statute  of  Queen  Anne  having  certainly  made  no  al- 
teration in  this  respect;  it  only  dispensing  with  the  necessity  of  reading  in  those 
persons,  who,  in  case  they  could  read,  were  before  the  act  entitled  to  the  bene- 
fit of  their  clergy. 

III.  The  third  point  to  be  considered  is,  for  what  crimes  the  privilegium 
clericaley  or  benefit  of  clergy,  is  to  be  allowed.  And,  it  is  to  be  observed,  that 
neither  in  high  treason,  nor  in  petit  larceny,  nor  in  any  mere  misdemeanors,  it 
was  indulged  at  the  common  law;  and  therefore  we  may  lay  it  down  for  a  rule, 
that  it  was  allowable  only  in  petit  treason  and  capital  felonies:  which,  for  the 
r*^7^1  most  part,  became  legally  entitled  to  this  ^indulgence  by  the  statute 
L  ^  de  clerOy  25  Edw.  Ill,  st.  3,  c.  4,  which  provides  that  clerks  convict  for 
treasons  or  felonies,  touching  other  persons  than  the  king  himself  or  his  royal 

(0  2  Hal.  p.  O.  87S.         (k)  Duchess  of  EliigsU>n*s  Cue  in  ParUament,  8S  Apr.,  1771 
(I)  8  HaL  P.  C.  878.    2  Hawk.  P.  C.  888.    Fost.  806. 
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majesty,  shall  have  the  privilege  of  holy  oharch.  Bat  yet  it  was  not  allowable 
in  all  felonies  whatsoever:  for  in  some  it  was  denied  even  by  the  common  law, 
viz.,  inaidiatio  viarum^  or  lying  in  wait  for  one  on  the  highway;  depapulatio 
agrarum,  or  destroying  and  ravaging  a  country;  {m)  and  combustio  domorum, 
or  arson,  that  is,  the  barning  of  houses:  (n)  all  which  are  a  kind  of  hostile  acts, 
and  in  some  degree  border  upon  treason.  And,  farther,  all  these  identical  crimes, 
together  with  petit  treason,  and  very  many  other  acts  of  felony,  are  ousted  of 
clergy  by  particular  acts  of  parliament;  which  have  in  general  been  mentioned 
under  the  particular  offences  to  which  they  belong,  and  therefore  need  not  be 
here  recapitulated.  Upon  all  which  statutes  for  excluding  clergy  I  shall  only 
observe,  that  they  are  nothing  else  bat  the  restoring  of  the  law  to  the  same 
rigour  of  capital  punishment  m  the  first  offence  that  it  exerted  before  the  privi- 
legium  clericale  was  at  all  indulffed;  and  which  it  still  exerts  upon  a  second 
offence  in  almost  all  kinds  of  felonies,  unless  committed  by  clerks  actually  in 
orders.  But  so  tender  is  the  law  of  inflicting  capital  punishment  in  the  first 
instance  for  any  inferior  felony,  that,  notwithstanding  by  the  marine  law,  as 
declared  in  statute  28  Hen.  VIII,  c.  15,  the  benefit  of  clergy  is  not  allowed  in 
any  case  whatsoever;  yet,  when  offences  are  committed  within  the  admiralty- 
jurisdiction,  which  would  be  clergyable  if  committed  by  land,  the  constant 
course  is  to  acquit  and  discharge  the  prisoner,  (o)  (4)  And,  to  conclude  this 
head  of  inquiry,  we  may  observe  the  following  rules:  1.  That  in  all  felonies, 
whether  new  created  or  by  common  law,  clergy  is  now  allowable,  unless  taken 
away  by  express  words  of  an  act  of  parliament.  (/?)  2.  That,  where  clergy  is 
taken  away  from  the  principal,  it  is  not  of  course  taken  away  from  the  acces- 
sory, unless  he  be  also  particularly  included  in  the  words  of  the  statute,  (q)  8. 
That  when  the  benefit  of  clergy  is  taken  away  from  the  offence  (as  in  case  of 
murder,  buggery,  robbery,  rape,  and  burglary),  a  principal  in  tlie  second  degree 
being  present,  aiding  and  abetting  the  crime,  is  as  well  *excluded  from  [■♦o»-4."| 
his  clergy  as  he  that  is  principal  in  the  first  degree:  but  4.  That,  where  *-  '  ■* 
it  is  only  taken  away  from  the  person  committing  the  offence  (as  in  the  case 
of  stabbing,  or  committing  larceny  in  a  dwelling-house,  or  privately  from  the 
person),  his  aiders  and  abettors  are  not  excluded;  through  the  tenderness  of 
the  law  which  hath  determined  that  such  statutes  shall  be  taken  literally,  (r) 

IV.  Lastly,  we  are  to  inquire  what  the  consequences  are  to  the  party,  of  al- 
lowing him  this  benefit  of  clergy.  I  speak  not  of  the  branding,  fine,  whip- 
ping, imprisonment,  or  transportation;  which  are  rather  concomitant  conditions, 
than  consequences  of  receiving  this  indulgence.  The  consequences  are  such 
as  affect  his  present  interest,  and  future  credit  and  capacity:  as  having  been 
once  a  felon,  but  now  purged  from  that  guilt  by  the  privilege  of  clergy;  which 
operates  as  a  kind  of  statute  pardon. 

And  we  may  observe,  1.  That  by  this  conviction  he  forfeits  all  his  goods  to 
the  king:  which  being  once  vested  in  the  crown,  shall  not  afterwards  be  restored 
to  the  offender,  (si)  2.  That,  after  conviction,  and  till  he  receives  the  judg- 
ment of  the  law,  by  branding,  or  some  of  its  substitutes,  or  else  is  pardoned 
by  the  king,  he  is  to  all  intents  and  purposes  a  felon,  and  subject  to  all  the  dis- 
abilities and  other  incidents  of  a  felon,  {t)  8.  That  after  burning,  or  its  sub- 
stitute, or  pardon,  he  is  discharged  forever  of  that,  and  all  other  felonies  before 
committed,  within  the  benefit  of  clergy;  but  not  of  felonies  from  which  such 
benefit  is  excluded:  and  this  by  statutes  8  Eliz.  c.  4  and  18  Eliz.  c.  7.  4.  That, 
by  the  burning,  or  its  substitute,  or  the  pardon  of  it,  he  is  restored  to  all 


(m)  2  Hal.  P.  C.  893.  (n)  8  Hal.  P.  C.  344. 

"loor.  756.    Foat.  288.  (  d)  2  Hal.  P.  C.  880.  (fl.^t  Hawk.  P.  C.  M2. 

HaL  P.  C.  629.    Fost  858,  »7.  (<)  8  Hal.  P.  C.  388.  (0  3  P.  Wins.  437. 


Iw 


(4)  By  subsequeut  statutes,  offenses  committed  on  the  high  seas  are  to  be  considered  and 
treated  in  the  same  manner  as  if  committed  on  shore. 
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capacities  and  oredits,  and  the  possession  of  his  lands,  as  if  he  had  never  been 
oonvioted.  (u)  5.  That  what  is  said  with  regard  to  the  advantages  of  common- 
ers and  laymen,  subsequent  to  the  burning  in  the  hand,  is  equally  applicable 
to  all  peers  and  clergymen,  although  never  branded  at  all,  or  subjected  to 
other  punishment  in  its  stead.  For  they  have  the  same  privileges,  without 
any  burning,  or  any  substitute  for  it,  which  others  are  entitled  to  niter  it  (u>) 


CHAPTER  XXIX. 
OF  JUDGMENT  AND  ITS  CONSEQUENCES. 

Wb  are  now  to  consider  the  next  stage  of  criminal  prosecution,  after  trial 
and  conviction  are  past,  in  such  crimes  and  misdemeanors  as  are  either  too 
high  or  too  low  to  be  included  within  the  benefit  of  clergy:  which  is  that  of 
fudgmenU  For  when,  upon  a  capital  charge,  the  iury  have  brought  in  their 
verdict  guilty,  in  the  presence  of  the  prisoner,  he  is  either  immediately,  or  at 
a  convenient  time  soon  after,  asked  by  the  court  if  he  has  anything  to  offer 
why  judgment  should  not  be  awarded  against  him.  And  in  case  the  defen- 
dant be  found  guilty  of  a  misdemeanor  (the  trial  of  which  may,  and  does 
usually,  happen  in  his  absence,  after  he  has  once  appeared),  a  capias  is 
awarded  and  issued,  to  bring  him  in  to  receive  his  judgment;  and,  if  he  ab- 
sconds, he  may  be  prosecuted  even  to  outlawry.  But  whenever  he  appears  in 
person,  upon  either  a  capital  or  inferior  conviction,  he  may,  at  this  period,  as 
well  as  at  his  arraignment,  offer  any  exceptions  to  the  indictment,  in  arrest  or 
stay  of  judgment:  as,  for  want  of  sufficient  certainty  in  setting  forth  either 
the  person,  the  time,  the  place,  or  the  offence.  And,  if  the  objections  be 
valid,  the  whole  proceedings  shall  be  set  aside;  but  the  party  may  be  indicted 
again,  (a)  (1)  And  we  may  take  notice,  1.  That  none  of  the  statutes  of 
jeofails^  {h)  for  amendment  of  errors,  extend  to  indictments  or  proceedings  in 
r  «Q/^g-|  criminal  cases;  *and  therefore  a  defective  indictment  is  not  aided  by 
I-  -la  verdict,  as  defective  pleadings  in  civil  cases  are.  2.  That,  in  favour 
of  life,  great  strictness  has  at  all  times  been  observed,  in  every  point  of  an  in- 
dictment. Sir  Matthew  Hale  indeed  complains,  ^'  that  this  strictness  is  grown 
to  be  a  blemish  and  inconvenience  in  the  law,  and  the  administration  thereof: 
for  that  more  offenders  escape  by  the  over-easy  ear  given  to  exceptions  in  in- 
dictments, than  by  their  own  innocence."  (c)  And  yet  no  man  was  more  ten- 
der of  life  than  this  truly  excellent  judge.  (2) 

A  pardon,  also,  as  has  been  before  said,  may  be  pleaded  in  arrest  of  judg- 
ment, and  it  has  the  same  advantage  when  pleaded  here  as  when  pleaded  upon 
arraignment,  viz.,  the  saving  the  attainder,  and,  of  course,  the  corruption  of 
blood;  which  nothing  can  restore  but  parliament,  when   a  pardon  is  not 

E leaded  till  after  sentence.    And  certainly,  upon  all  accounts,  when  a  man 
ath  obtained  a  pardon,  he  is  in  the  right  to  plead  it  as  soon  as  possible. 
Praying  the  benefit  of  clergy  may  also  be  ranked  among  the  motions  in  arrest 
of  judgment:  of  which  we  spoke  largely  in  the  preceding  chapter. 

If  all  these  resources  fail,  the  court  must  pronounce  that  judgment  which 
the  law  bath  annexed  to  the  crime,  and  which  hath  been  constantly  mentioned, 

(u>8Hal.P.  C.889.    6  Rep.  llO.  (w)  8  Hal.  P.  C.  880.  89a 

(a)  4  Rep.  40.  (6)  See  book  m,  p.  407.  (c)  8  HaL  P.  C.  lOS. 

(1)  See  OaBhorus  ▼.  People,  18  Johns.,  851;  Commonwealth  v.  Goddard,  13  Mass.,  455. 

(2)  But  now,  formal  defects  apparent  on  the  face  of  the  indictment  can  only  be  taken  ad- 
vantage of  by  demurrer  or  motion  to  quash,  and  not  afterwards.  Statute  14  and  15  Vic  a 
100,  §  25. 
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together  with  the  crime  itself,  in  some  or  other  of  the  former  chapters.  Of 
these,  some  are  capital,  which  extend  to  the  life  of  the  offender,  and  consist 
generally  in  being  hanged  by  the  neck  till  dead;  though  in  very  atrocious 
crimes  other  circumstances  of  terror,  pain  or  disgrace,  are  superadded;  as,  in 
treasons  *of  all  kinds,  being  drawn  or  dragged  to  the  place  of  execu«  i^^trtji 
tion;  in  hi^h  treason  affecting  the  king's  person  or  government,  em-  "-  ^ 
boweling  alive,  beheading,  and  quartering;  and  in  murder,  a  public  disseetion. 
And,  in  case  of  any  treason  committed  by  a  female,  the  judgment  is  to  be 
burned  alive.  But  the  humanity  of  tbe  English  nation  has  authorized,  by  a 
tacit  consent,  an  almost  general  mitigation  of  such  parts  of  these  judgments 
as  savour  of  torture  or  cruelty:  a  sledge  or  hurdle  being  usually  allowed  to 
such  traitors  as  are  condemned  to  be  drawn;  and  there  being  very  few  in- 
stances (and  those  accidental  or  by  negligence)  of  any  person's  being  embow- 
eled or  burned,  till  previously  deprived  of  sensation  by  strangling.  Some 
punishments  consist  in  exile  or  banishment,by  abjuration  of  the  realm,  or  trans- 
portation: others  in  loss  of  liberty,  by  perpetual  or  temporary  imprisonment. 
Some  extend  to  confiscation,  by  forfeiture  of  lands,  or  movables,  or  both,  or 
of  the  profits  of  lands  for  life:  others  induce  a  disability,  of  holding  offices  or 
employments,  being  heirs,  executors,  and  the  like.  Some,  though  rarely,  oc- 
casion a  mutilation  or  dismembering,  by  cutting  off  the  hand  or  ears;  others 
fix  a  lasting  stigma  on  the  offender,  by  slitting  the  nostrils,  or  branding  in  the 
hand  or  cheek.  Some  are  merely  pecuniary,  by  stated  or  discretionary  fines: 
and  lastly,  there  are  others  that  consist  principally  in  their  ignominy,  though 
most  of  them  are  mixed  with  some  degree  of  corporal  pain ;  and  these  are  m- 
fiicted  chiefiy  for  such  crimes  as  either  arise  from  indigence,  or  render  even 
opulence  disgraceful.  Such  as  whipping,  hard  labour  in  the  house  of  correc- 
tion, or  otherwise,  the  pillory,  the  stocks,  and  the  ducking-stool. 

Disgusting  as  this  catalogue  ma;^  seem,  it  will  afford  pleasure  to  an  English 
reader,  and  do  honour  to  the  English  law,  to  compare  it  with  that  shocking 
apparatus  of  death  and  torment,  to  be  met  with  in  the  criminal  codes  of  almost 
every  other  nation  in  Europe.  And  it  is,  moreover,  one  of  the  glories  of  our 
English  law,  that  the  species,  though  not  always  the  (][uantity  or  degree,  of 
punishment  is  ascertained  for  every  offence;  and  that  it  is  not  left  in  the  breast 
of  any  *judge,  nor  even  of  a  jury,  to  alter  that  judgment,  which  the  r#o'7Q-| 
law  has  beforehand  ordained,  for  every  subject  alike,  without  respect  *-  '  -I 
of  persons.  For,  if  judgments  were  to  be  the  private  opinions  of  the  judge, 
men  would  then  be  slaves  to  their  magistrates;  and  would  live  in  society  with- 
out knowing  exactly  the  conditions  and  obligations  which  it  lays  them  under. 
And  besides,  as  this  prevents  oppression  on  the  one  hand,  so  on  the  other  it 
stifles  all  hopes  of  impunity  or  mitigation;  with  which  an  offender  might  flat- 
ter himself,  if  his  punishment  depended  on  the  humour  or  discretion  of  the 
court.  Whereas,  where  an  estaolished  penalty  is  annexed  to  crimes,  the 
criminal  may  read  their  certain  consequence  in  that  law;  which  ought  to  be 
the  unvaried  rule,  as  it  is  the  inflexible  judge,  of  his  actions. 

The  discretionary  fines  and  discretionary  length  of  imprisonment,  which  our 
courts  are  enabled  to  impose,  may  seem  an  exception  to  this  rule.  But  the 
general  nature  of  the  punishment,  viz.,  by  fine  or  imprisonment,  is,  in  these 
cases,  fixed  and  determinate:  though  the  duration  and  quantity  of  each  must 
frequentlv  vary,  from  the  aggravations  or  otherwise  of  the  offence,  the  quality 
and  condition  of  the  parties,  and  from  innumerable  other  circumstances.  The 
quantum,  in  particular,  of  pecuniary  fines,  neither  can,  nor  ought  to  be  ascer- 
tained by  an  invariable  law.  The  value  of  money  itself  changes  from  a  thou- 
sand causes,  and,  at  all  events,  what  is  ruin  to  one  man's  fortune,  may  be 
matter  of  indifference  to  another's.  Thus  the  law  of  the  twelve  tables  at 
Rome  fined  every  person  that  struck  another  five-and-twenty  denarii:  this  in 
the  more  opulent  aays  of  the  empire,  grew  to  be  a  punishment  of  so  little  con- 
sideration, that  Aulus  Gellius  tells  a  story  of  one  Lucius  Neratius,  who  made 
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it  his  diversion  to  give  a  blow  to  whomsoever  he  pleased,  and  then  tender 
them  the  legal  forfeiture.  Our  statute  law  has  not,  therefore,  often  ascer- 
tained the  quantity  of  fines,  nor  the  common  law  ever;  it  directing  such  an 
offence  to  be  punished  by  fine  in  general,  without  specifying  the  certain  sum; 
r*^'7fi1  which  is  fully  sufficient,  when  we  consider  that  *however  unlimited 
^  -l  the  power  of  the  court  may  seem,  it  is  far  from  being  wholly  arbi- 
trary; but  its  discretion  is  regulated  by  law.  For  the  bill  of  rights  (d)  has 
particularly  declared,  that  excessive  fines  ought  not  to  be  imposed,  nor  cruel 
and  unusual  punishments  inflicted  (which  had  a  retrospect  to  some  Unprece- 
dented proceedings  in  the  court  of  king's  bench,  in  the  reign  of  King  James 
the  Second) :  and  the  same  statute  farther  declares,  that  all  grants  and  prom- 
ises of  fines  and  forfeitures  of  particular  persons  before  conviction,  are  illegal 
and  void.  Now  the  bill  of  rights  was  only  declaratory  of  the  old  constitu- 
tional law:  and  accordingly  we  find  it  expressly  holden,  long  before,  (e)  that 
all  such  previous  grants  are  void;  since  thereby  many  times  undue  means,  and 
more  violent  prosecution,  would  be  used  for  private  lucre,  than  the  quiet  and 
just  proceeding  of  law  would  permit. 

The  reasonableness  of  fines  in  criminal  cases  has  also  been  usually  regulated 
by  the  determination  of  magna  carta,  c.  14,  concemin?^  amercements  for  mis- 
behaviour by  the  suitors  in  matters  of  civil  right.  "  iiber  homo  non  amercU 
etur  2yroparvo  delicto^  nisi  secundum  modum  ipsius  delicti/  et  pro  magno  delicto^ 
secundum  magnitudinem  delicti;  salvo  contenemento  suo;  et  mercator  eodem 
modOy  salva  mercandisa  sua;  et  viUantis  eodem  modo  amercietur,  salvo  wain' 
agio  suo,^^  (3)  A  rule  that  obtained  even  in  Henry  the  Second's  time  {f) 
and  means  only  that  no  man  shall  have  a  larger  amercement  imposed  upon 
him,  than  his  circumstances  or  personal  estate  will  bear;  saving  to  the  land- 
holder his  contenement,  or  land;  to  the  trader  his  merchandize;  and  to  the 
countryman  his  wainage,  or  team  and  instruments  of  husbandry.  In  order  to 
ascertain  which,  the  great  charter  also  directs  that  the  amercement,  which  is 
always  inflicted  in  general  terms  ( ^^sit  in  misericordia  "),  shall  be  set,  poncUur^ 
or  reduced  to  a  certainty,  by  the  oath  of  good  and  lawful  men  of  the  neigh- 
borhood. Which  method  of  liquidating  the  amercement  to  a  precise  sum,  was 
usually  performed  in  the  superior  courts  by  the  assessment  or  affeerment  of 
the  coroner,  a  sworn  officer  chosen  by  the  neighborhood,  under  the  equity  of 
the  statute  Westm.  1,  c.  18;  and  then  the  judges  estreated  them  into  the  ex- 
chequer, {g)  But  in  the  court-leet  and  court-baron  it  is  still  performed  by 
f  *380l  *^i^*^'^*'^^^>  ^'  suitors  sworn  to  affeere,  that  is,  tax  and  moderate  the 
^  -'  general  amercement  according  to  the  particular  circumstances  of  the 
offence  and  the  offender.  (A)  Amercements  imposed  by  the  superior  courts  on 
their  own  officers  and  ministers  were  affeered  by  the  judges  themselves;  but 
when  a  peculiar  mulct  was  inflicted  by  them  on  a  stranger  (not  being  party  to 
any  suit),  it  was  then  denominated  a  fine;  (i)  and  the  ancient  practice  was, 
when  any  such  fine  was  imposed,  to  inquire  by  a  jury  ^^  quantum  inderegi  dare 
valeat  per  annum,  salva  suatentatione  sua,  et  uxoris,  et  liberorum  suorum.'"  {J) 
And  since  the  disuse  of  such  inquest,  it  is  never  usual  to  assess  a  larger  fine 
than  a  man  is  able  to  pay,  without  touching  the  implements  of  his  livelihood; 
but  to  inflict  corporal  punishment,  or  a  limited  imprisonment,  instead  of  such 
fine  as  might  amount  to  imprisonment  for  life.  And  this  is  the  reason  why 
fines  in  the  king's  court  are  frequently  denominated  ransoms,  because  the  pen* 


d)  Stat.  1  W.  and  M.  st  2.  o.  2. 

I  2  Inst.  48.  (/)  Glanv.  I.  »  cc.  8  and  11.  (g)  F.  N.  B.  78. 

)  The  affeeror*8  oath  in  conceived  In  Che  very  terma  of  magna  carta,    Ficxh.  Burrej,  eh.  IL 
0  8  Rep.  40.  (i )  Oilb.  Ezch.  c  6. 


(3)  Cruel  and  unusual  punishments  are  forbidden  in  the  United  States  by  constitutional 
provisions.  See  Barker  v.  People.  8  Cow.,  686;  State  v.  Danforth.  3  Conn.,  113;  Common* 
wealth  T.  Wyatt,  6  Rand.,  694;  Huber  T.  Reiley,  53  Penn.  St,  112;  Garcia  v.  Territory,  1 
New  Mez.,  410. 
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alty  mast  otherwise  fall  npon  a  man's  person,  unless  it  be  redeemed  or  ran- 
somed by  a  pecmiiary  fine;  {k)  according  to  an  ancient  maxim,  qui  non  habet 
in  eruniena  IttcU  in  corpore.  Yet,  where  any  statute  speaks  both  of  fine  and 
ransom,  it  is  holdeu  that  the  ransom  shall  be  treble  to  the  fine  at  least.  (/)  (4) 

When  sentence  of  death,  the  most  terrible  and  highest  judgment  in  the  laws 
of  England,  is  pronounced,  the  immediate  inseparable  consequence  from  the 
common  law  is  attainder.  For  when  it  is  now  clear  beyond  all  dispute,  that 
the  criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to  be  exterminated 
as  a  monster  and  a  bane  to  human  society,  the  law  sets  a  note  of  infamy  upon 
him,  puts  him  out  of  its  protection,  and  takes  no  farther  care  of  him  than  barely 
to  see  him  executed.  (5)  He  is  then  called  attaint,  attincttis,  stained  or  black- 
ened. He  is  no  longer  of  any  credit  or  reputation;  he  cannot  be  a  witness  in 
any  court:  neither  is  he  capable  of  performing  the  functions  of  another  man: 
for,  by  an  anticipation  of  his  punishment,  he  is  already  dead  in  law.  (m)  This 
is  Skfter  judgment;  for  there  is  great  difference  between  a  man  convicted  and 
attainted:  though  they  are  frequently  through  inaccuracy  confounded  together. 
After  conviction  '''only  a  man  is  liable  to  none  of  these  disabilities;  for  r^ooi  i 
there  is  still  in  contemplation  of  law  a  possibility  of  his  innocence.  ^  -■ 
Something  may  be  offered  in  arrest  of  judgm'ent;  the  indictment  may  be  erro- 
neous, which  will  render  his  guilt  uncertain,  and  thereupon  the  present  convic- 
tion may  be  quashed:  he  may  obtain  a  pardon,  or  be  allowed  the  benefit  of 
clergy:  both  which  suppose  some  latent  sparks  o(  merit,  which  plead  in  extenu- 
ation of  his  fault.  But  when  judgment  is  once  pronounced,  both  law  and  fact 
conspire  to  prove  him  completely  guilty;  and  there  is  not  the  remotest  possi- 
bility left  of  anything  to  be  said  in  his  favour.  Upon  judgment,  therefore,  of 
death,  and  not  before,  the  attainder  of  a  criminal  commences:  or  upon  such 
circumstances  as  are  equivalent  to  judgment  of  death;  as  judg-ment  of  out- 
lawry on  a  capital  crime,  pronounced  for  absconding  or  fieeing  from  justice, 
which  tacitly  confesses  the  guilt.  And,  therefore,  either  upon  judgment  of 
outlawry,  or  of  death,  for  treason  or  felony,  a  man  shall  oe  said  to  be  at- 
tainted. 

The  consequences  of  attainder  are  forfeiture  and  corruption  of  blood. 

L  Forfeiture  is  two-fold;  of  real  and  personal  estates.  First,  as  to  real  es- 
tates: by  attainder  in  high  treason  (n)  a  man  forfeits  to  the  king  all  his  lands 
and  tenements  of  inheritance,  whether  fee-simple  or  fee-tail,  and  all  his  rights 
of  entry  on  lands  or  tenements,  which  he  had  at  the  time  of  the  offence  com- 
committed,  or  at  any  time  afterwards,  to  be  forever  vested  in  the  crown;  and 
also  the  profits  of  all  lands  and  tenements,  which  he  had  in  his  own  right  for 
life  or  years,  so  long  as  such  interest  shall  subsist.  This  forfeiture  relates 
backwards  to  the  time  of  the  treason  committed;  so  as  to  avoid  all  intermedi- 
ate sales  and  incumbrances,  (o)  but  not  those  before  the  fact:  and  therefore  a 
wife's  jointure  is  not  forfeitaole  for  the  treason  of  her  husband;  because  set- 
tled upon  her  previous  to  the  treason  committed.  But  her  dower  *is  r+ogoi 
forfeited  by  the  express  provision  of  statute  6  and  6  Edw.  VI,  c.  11.  ^  J 
And  yet  the  husband  shall  be  tenant  by  the  curtesy  of  the  wife's  lands,  if  the 
wife  oe  attainted  of  treason:  (p)  for  that  is  not  prohibited  by  the  statute. 
But,  though  after  attainder  the  forfeiture  relates  back  to  the  time  of  the  trea- 

(Ifc)  Mirr.  c  5,  $8.    Lamb,  KirenareK  B75.         (D  Djer,  282.  ^  «  ^ 

(m)  8  Inst.  818.  (n)  Ck).  Litt.  882;  8  Inst.  19;  1  &al.  P.  C.  MO:  8  Hawk.  P.  a  448.  (o)  8  Inst  811. 

(p)  IHaLP.  C.859. 

(4)  In  any  case  the  judgment  must  be  the  same  which  the  law  allows,  and  not  other  or 
different;  for  if  it  is  it  will  be  erroneous,  and  the  prisoner  may  have  it  reversed,  even 
though  it  be  not  80  severe  as  should  have  been  inflicted.  R.  v.  Bourne,  7  A.  &E.,58; 
Hartung  v.  People,  26  N.  Y.,  167;  Elliott  v.  People,  13  Mich.,  365.  But  if  the  punishment 
consist  of  two  severable  things,  as  fine  and  imprisonment,  the  prisoner  cannot  be  hoard  to 
complain  that  only  one  is  imposed.    See  Kane  v.  People,  8  Wend.,  203. 

(5)  This  statement  is  not  well  guarded.  Even  an  attainted  felon  cannot  be  killed  with 
impunity  by  any  one  without  warrant  of  law. 
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son  oommitted,  yet  it  does  not  take  effect  unless  an  attainder  be  bad,  of  wbicb 
it  is  one  of  tbe  fruits;  and  tberefore  if  a  traitor  dies  before  judgment  pro- 
nounced, or  is  killed  in  open  rebellion,  or  is  banged  by  martial  law,  it  works 
no  forfeiture  of  bis  lands;  for  he  never  was  attainted  of  treason,  (q)  But  if  tbe 
cbief  justice  of  tbe  king's  bench  (tbe  supreme  coroner  of  all  England)  in  per- 
son, upon  tbe  view  of  tbe  body  of  one  killed  in  open  rebellion,  records  it  and 
returns  tbe  record  into  bis  own  court,  botb  lands  and  goods  dhall  be  for- 
feited, (r) 

Tbe  natural  justice  of  forfeiture  or  confiscation  of  property,  for  treason,  {$) 
is  founded  on  this  consideration:  that  be  wbo  batbtbus  violated  tbe  fundamen- 
tal principles  of  government,  and  broken  bis  part  of  tbe  original  contract  be- 
tween king  and  people,  hatb  abandoned  bis  connections  witb  society;  and  bath 
no  longer  any  rigbt  to  tbose  advantages,  wbicb  before  belonged  to  him  purely 
as  a  member  of  tbe  community;  among  wbicb  social  advantages,  tbe  rigbt  of 
transferring  or  transmitting  property  to  otbers  is  one  of  tbe  cbief.  Sucb  for- 
feitures, moreover,  wbereby  his  posterity  must  suffer  as  well  as  bimself,  will 
belp  to  restrain  a  man,  not  only  by  tbe  sense  of  bis  duty,  and  dread  of  per- 
sonal punishment,  but  also  by  bis  passions  and  natural  affections;  and  will  in- 
terest every  dependent  and  relation  be  bas  to  keep  bim  from  offending:  accord- 
ing to  tbat  beautiful  sentiment  of  Cicero,  (t)  *'nec  vera  mefugit  quam  sU  acer- 
buniy  parentum  scelerajlliorum  pcsnislui  :  sed  hoe  proBclare  Ugihua  comparatum 
est,  tU  caritas  liberorum  amicioj'es  parentes  reipublicm  reddsret^^  And  therefore 
Aulus  Cascellius,  a  Roman  lawyer  in  the  time  of  tbe  triumvirate  used  to  boast 
r*383l  ^^^  ^^  bad  two  reasons  f or  ^despising  tbe  power  of  the  tyrants;  bis  old 
^  ^  age  and  his  want  of  children :  tor  children  are  pledges  to  tbe  prince 
of  tbe  father's  obedience,  (t/)  Yet  many  nations  have  thought,  tbat  this  post- 
humous punishment  savours  of  hardship  to  the  innocent;  especially  for  crimes 
that  do  not  strike  at  the  very  root  and  foundation  of  society,  as  treason  against 
tbe  government  expressly  does.  And  therefore,  though  confiscations  were 
very  frequent  in  the  times  of  the  earlier  emperors,  ^et  Arcadius  and  Honorius 
in  every  other  instance  but  that  of  treason  thought  it  more  just,  ^^ihi  esseposn- 
am^  tibi  et  noxa  est;^^  and  ordered  that  ^^peccata  suos  teneant  auctoreSy  nee  tdter- 
ius progrediatur  metuSy  quam  reperiatur  delictum  :^^  {v\  and  Justinian  also  made 
a  law  to  restrain  the  punishment  of  relations,  {w)  wnicb  directs  the  forfeiture 
to  go,  except  in  the  case  of  crimen  majestatis,  to  the  next  of  kin  to  the  delin- 
quent. On  the  other  hand,  the  Macedonian  laws  extended  even  the  capital 
Sunishment  of  treason,  not  only  to  the  children,  but  to  all  the  relations  of  tbe 
elinquent:  {x)  and  of  course  their  estates  must  be  also  forfeited,  as  no  man 
was  left  to  inherit  them.  And  in  Germany,  by  the  famous  golden  bulle  (y) 
(copied  almost  verbatim  {rom  Justinian's  code),  (z)  the  lives  of  the  sons  of  such 
as  conspire  to  kill  an  elector  are  spared,  as  it  is  expressed,  by  the  emperor's^ar- 
ticular  bounty.  Bat  they  are  deprived  of  all  their  effects  and  rights  of  suc- 
cession, and  are  rendered  incapable  of  any  honour,  ecclesiastical  or  civil:  ^^to 
the  end  that,  being  always  poor  and  necessitous,  they  may  forever  be  accom- 
panied by  the  infamy  of  their  father;  may  languish  in  continual  indigence;  and 
may  find  (says  this  merciless  edict)  their  punishment  in  living,  and  their  relief 
in  dying." 

With  us,  in  England,  forfeiture  of  lands  and  tenements  to  tbe  crown  for 
treason  is  by  no  means  derived  from  tbe  feudal  policy  (as  has  been  already  ob- 
served), (a)  but  was  antecedent  to  the  establishment  of  that  system  in  this  isl- 
r*384l  ^  '*  *being  transmitted  from  our  Saxon  ancestors,  (b)  and  forming  a 
■•  -'  part  of  the  ancient  Scandinavian  constitution,  (c)  But  in  certain  trea- 
sons relating  to  the  coin  (which,  as  we  formerly  observed,  seem  rather  a  species 
of  the  crimen  faisiy  than  the  crimen  lessee  majestatis),  it  is  provided  by  some 

(  q)  Oo.  Lltt  U.  (r)  4  Rap.  57.  (t)  Bee  book  I,  pa?e  299. 

m  ad  Brutum  ep.  18.  (u)  Qravin.  1  {  68.  (v)  Cod.  9,  47,  22.  (to)  Nov.  134,  c  18. 

(m)  Qu.  Curt.  I.  ^  (y)  cap.  94.  (x)  I.  9,  t.  8, 1.  6.  (a)  See  book  II,  page  251. 

(b)  LLk  Aelfr.  c.  4.    Oanutt  a  54.  (c)  Stiernb.  de  jure  Ooth.  {.  2,  c.  6,  and  I.  8,  c  8. 
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of  the  modem  statutes  {d)  whioh  oonstitute  the  offence,  that  it  shall  work  no 
forfeiture  of  lands  save  only  for  the  life  of  the  offender;  and  by  all,  that  it 
shall  not  deprive  the  wife  of  her  dower,  (e)  And,  in  order  to  abolish  such 
hereditary  punishment  entirely,  it  was  enacted  by  statute  7  Arin.  c.  21,  that, 
after  the  decease  of  the  late  pretender,  no  attainder  for  treason  should  extend 
to  the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  any  person  other  than 
the  traitor  himself.  By  which,  the  law  of  forfeitures  for  high  treason  would 
by  this  time  have  been  at  an  end,  had  not  a  subsequent  statute  intervened  to 
give  them  a  longer  duration.  The  history  of  this  matter  is  somewhat  singular, 
and  worthy  observation.  At  the  time  of  the  union,  the  crime  of  treason  in 
Scotland  was,  by  the  Scots*  law,  in  many  respects  different  from  that  of  trea- 
son in  England;  and  particularly  in  its  consequences  of  forfeitures  of  entailed 
estates,  which  was  more  peculiarly  English ;  yet  it  seemed  necessary,  that  a  crime 
60  nearly  affecting  government  should,  both  in  its  essence  and  consequences,  be 
put  upon  the  same  footing  in  both  parts  of  the  united  kingdoms.  In  new-model- 
ing these  laws,  the  Scotcn  nation  and  the  English  house  of  commons  struggled 
hard,  partly  to  maintain,  and  partly  to  acquire,  a  total  immunity  from  forfeiture 
and  corruption  of  blood,  wnich  the  house  of  lords  as  firmly  resisted.  At 
length  a  compromise  was  agreed' to,  which  is  established  by  this  statute,  viz., 
that  the  same  crimes,  and  no  other,  should  be  treason  in  Scotland  that  are  so  in 
England;  and  that  the  English  forfeitures  and  corruption  of  blood  should  take 
place  in  Scotland  till  the  death  of  the  then  pretender;  and  then  cease  through- 
out the  whole  of  Great  Britain:  (f)  the  lords  artfully  proposing  this  tempor- 
ary dause,  in  *hopes  (it  is  said)  (g)  that  the  prudence  of  succeeding  r^Qor-i 
parliaments  would  make  it  perpetual.  (A)  This  has  partly  been  done  *■  J 
ty  the  statute  17  Qeo.  II,  c.  39  ^made  in  the  year  preceding  the  late  rebellion), 
the  operation  of  these'  indemnifying  clauses  being  thereoy  still  farther  sus- 
pended till  the  death  of  the  sons  of  the  pretender,  (e)  (6) 

In  petit  treason  and  felony,  the  offender  also  forfeits  all  his  chattel  interests 
absolutely,  and  the  profits  of  all  estates  of  freehold  during  life;  and  after  his 
death,  all  his  lands  and  tenements  in  fee  simple  (but  not  those  in  tail)  to  the 
crown,  for  a  very  short  period  of  time:  for  the  king  shall  have  them  for  a  year 
and  a  day,  and  may  commit  therein  what  waste  he  pleases;  which  is  called  the 
king's  year,  day^  and  waste,  {j)  Formerly  the  king  had  only  a  liberty  of  com- 
mitting waste  on  the  lands  of  felons,  by  pulling  down  their  houses,  extirpating 
their  gardens,  ploughing  their  meadows,  and  cutting  down  their  woods.  And  a 
punishment  of  a  similar  spirit  appears  to  have  obtained  in  the  oriental  coun- 
tries, from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the  books  of  Daniel 
(k)  and  Ezra;  {I)  which,  besides  the  pain  of  death  inflicted  on  the  delinquents 
there  specified,  ordain,  *^  that  their  houses  shall  be  made  a  dunghill."  But  this 
tending  greatly  to  the  prejudice  of  the  public,  it  was  agreed,  in  the  reign  of 
Henry  the  First,  in  this  kingdom,  that  the  king  should  have  the  profits  of  the 
land  for  one  year  and  a  day,  in  lieu  of  the  destruction  he  was  otherwise  at  lib- 
erty to  commit:  (m>  and  therefore  magna  carta  (n)  provides,  that  the  king 
shall  only  hold  sucn  lands  for  a  year  and  a  day,  and  then  restore  them  to  the 
lord  of  the  fee;  without  any  mention  made  of  waste.  But  the  statute  l7Edw. 
n,  de  prcBTogativa  regis  seems  to  suppose,  that  the  king  shall  have  his  year,  day 
and  waste;  and  not  the  *year  and  day  instead  of  waste.  Which  Sir  r^oog-i 
Edward  Coke  (and  the  author  of  the  Mirror,  before  him)  very  justly    L        J 

d>  Stot  6  Ellz.  c.  11.    18  Ells.  o.  1.  (e)  Ibid.    8  and  0  Wm.  m,  c.  26.    15  and  10  Qeo.  II,  a  88. 

'/)  Burnet's  Hist  A.  D.  1709.  (a)  Considerations  on  the  law  of  forfeiture,  6.  (h)  See  Foet.  SOOi 

0  The  justice  and  expediency  of  this  j^rovision  were  defended  at  the  time  with  much  learning  and 
^  areui         "     ^'  '"        '  ''^'  '         - -— ^---—  -—.—»..._,._. 

eMi.) 
(i)  8  Tnstw  87. 
(n)  •  Heik  nz;  0.  8S. 
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■trenffth  of  areument  in  the  ContideraHons  on  the  law  of  forfeiture^  first  published  A,  D,  1744."  (See 
hook  1.  Daffo  844.) 
U)llln287.         (fc)oh.ill,».         (I)ch.vl.ll.  (m)  Mlrr.  a  4, 1 18.   Ftef.  1. 1,  e.  88. 


(6)  The  modification  of  the  law  of  forfeiture  by  later  statutes  Is  referred  to  elsewhere.  See 
Book  2,  pp.  267,  409,  420. 
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look  upon  as  an  encroachment,  though  a  very  ancient  one,  of  the  royal  prerog- 
ative, (o)  This  year,  day,  and  waste,  are  now  usually  compounded  for;  but 
otherwise  they  regularly  belong  to  the  crown;  and  after  their  expiration,  the 
land  would  naturally  have  descended  to  the  heir  fas  in  gavelkind  tenure  it 
still  does),  did  not  its  feudal  quality  intercept  such  descent,  and  give  it  by  way 
of  escheat  to  the  lord.  Theses  forfeitures  for  felony  do  also  arise  only  upon 
attainder;  and  therefore  s^felo  de  a^  forfeits  no  lands  of  inheritauce  or  freehold, 
for  he  never  is  attainted  as  a  felon,  {p)  They  likewise  relate  back  to  the  time 
of  the  offence  committed,  as  well  as  forfeitures  for  treason;  so  as  to  avoid  all 
intermediate  charges  and  conveyances.  This  may  be  hard  upon  such  as  have 
unwarily  engaged  with  the  offender:  but  the  cruelty  and  reproach  must  lie  on 
the  part,  not  of  the  law,  but  of  the  criminal;  who  has  thus  knowingly  and  dishon- 
estly involved  others  in  his  own  calamities. 

These  are  all  the  forfeitures  of  real  estates  created  by  the  common  law,  as 
consequential  upon  attainders  by  judgment  of  death  or  outlawry.  I  here  omit 
the  particular  forfeitures  created  by  the  statutes  of  prcemunire  and  others: 
because  I  look  upon  them  rather  as  ^part  of  the  judgment  and  penalty,  in- 
flicted by  the  respective  statutes,  than  as  consequences  of  such  judgment;  as 
in  treason  and  felony  they  are.  But  I  shall  just  mention,  as  a  part  of  the  for- 
feiture of  real  estates,  the  forfeiture  of  the  profits  of  lands  during  life,  which 
extends  to  two  other  instances,  besides  those  already  spoken  of;  misprision  of 
treasoti,  {q)  and  striking  in  Westminster-hall,  or  drawing  a  weapon  upon  a 
judge  there  sitting  in  the  king's  courts  of  justice,  (r) 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one  of  the  higher  kinds 
r*^ft'7l  ^^  offence:  in  high  treason  or  misprision  *thereof,  petit  treason,  felonies 
L  ^^' J  of  all  sorts,  whether  clergyable  or  not,  self-murder  or  felony  de  m,  petit 
larceny,  standing  mute,  and  the  above-mentioned  offences  of  striking,  ^c,  in 
Westminster-halL  For  flight  also,  on  an  accusation  of  treason,  felony,  or  even 
petit  larceny,  whether  the  party  be  found  guilty  or  acquitted,  if  the  jury  find 
the  flight,  tne  party  shall  forfeit  his  goods  and  chattels:  for  the  very  flight  is 
an  offence,  carrying  with  it  a  strong  presumption  of  guilt,  and  is  at  least  an 
endeavor  to  allude  and  stifle  the  course  of  justice  prescribed  by  the  law.  But 
the  jury  very  seldom  find  the  flight:  (e)  forfeiture  being  looked  upon,  since  the 
vast  increase  of  personal  property  of  late  years,  as  too  large  a  penalty  for  an 
offence,  to  which  a  man  is  prompted  by  the  natural  love  of  liberty.  (7) 

There  is  a  remarkable  difference  or  two  between  the  forfeiture  of  lands  and 
of  goods  and  chattels.  1.  Lands  are  forfeited  upon  attainder^  and  not  before: 
goods  and  chattels  ard  forfeited  by  conviction.  Because,  in  many  of  the  cases 
where  goods  are  forfeited,  there  never  is  any  attainder,  which  happens  only 
where  judgment  of  death  or  outlawry  is  given:  therefore  in  those  cases  the 
forfeiture  must  be  upon  conviction  or  not  at  all;  and,  being  necessarily  upon 
conviction  in  those,  it  is  so  ordered  in  all  other  cases,  for  the  law  loves  uni- 
formity. 2.  In  outlawries  for  treason  or  felony,  lands  are  forfeited  only  by 
the  judgment:  but  the  goods  and  chattels  are  forfeited  by  a  man's  being  first 
put  m  the  exigenty  without  staying  till  he  is  quinto  exactuSy  or  finally  outlawed; 
for  the  secreting  himself  so  long  from  justice  is  construed  a  flight  in  law.  {t) 
8.  The  forfeiture  of  lands  has  relation  to  the  time  of  the  fact  committed,  so  as  to 
avoid  all  subsequent  sales  and  incumbrances;  but  the  forfeiture  of  goods  and 
chattels  has  no  relation  backwards;  so  that  those  only  which  a  man  lias  at  the 
time  of  conviction  shall  be  forfeited.  Therefore  a  traitor  or  felon  may  bona 
fide  sell  any  of  his  chattels  real  or  personal,  for  the  sustenance  of  himself  and 

(o)  Mirr.  o.B»fS.    S  Inst.  87.  (p)  3  Inst.  55. 

(2)  1  bid.  218.  (r)  /Md.  141.  («)  Staundf.  P.  C.  188,  b.  (Q  8  Inst.  281 


(7)  By  Stat.  7  and  8  (leo.  IV,  c.  28,  the  Jury  is  no  longer  to  be  charged  to  inquire  con- 
cerning the  lands,  tenements,  or  goods  of  the  accused,  nor  whether  he  fled  for  the  offence  of 
which  ne  is  accused. 
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fftmlly  between  the  fact  and  conviction;  (u)  for  personal  property  is  of 
*80  fluctuating  a  nature,  that  it  passes  through  many  hands  in  a  short  p  «opg-| 
time;  and  no  buyer  could  be  safe,  if  he  were  liable  to  return  the  goods  •■  J 
which  he  had  fairly  bought,  provided  any  of  the  prior  vendors  had  committed 
a  treason  or  felony.  Yet,  if  they  be  collusively  and  not  bona  fide  parted  with 
merely  to  defraud  the  crown,  the  law,  (and  particularly  the  statute  13  Eliz.,  c. 
5)  will  reach  them;  for  they  are  all  the  while  truly  and  substantially  the  goods 
of  the  offender:  and  as  he,  if  ac<|uitted,  might  recover  them  himself,  as  not 
parted  with  for  a  good  consideration;  so  in  case  he  happens  to  be  convicted, 
the  law  will  recover  them  for  the  king. 

n.  Another  immediate  consequence  of  attainder  is  the  eorruption  of  bloody 
both  upwards  and  downwards,  (8),  so  that  an  attainted  person  can  neither  in- 
herit lands  or  other  hereditaments  from  his  ancestors,  nor  retain  those  he  is 
already  in  possession  of,  nor  transmit  them  by  descent  to  any  heir;  but  the 
same  shall  escheat  to  the  lord  of  the  fee,  subject  to  the  king's  superior  right  of 
forfeiture:  and  the  person  attainted  shall  also  obstruct  all  descents  to  his  pos- 
terity, wherever  they  are  obliged  to  derive  a  title  through  him  to  a  remoter 
ancestor,  (t?) 

This  is  one  of  those  notions  which  our  laws  have  adopted  from  the  feudal 
constitutions,  at  the  time  of  the  Norman  conquest;  as  appears  from  its  being 
unknown  in  those  tenures  which  are  indisputably  Saxon,  or  gavelkind:  wherein, 
though  by  treason,  according  to  the  ancient  Saxon  laws,  the  land  is  forfeited 
to  the  king,  yet  no  corruption  of  blood,  no  impediment  of  descents,. ensues; 
and,  on  judgment  of  mere  felony,  no  escheat  accrues  to  the  lord.  And  there- 
fore as  every  other  oppressive  mark  of  feudal  tenure  is  now  happily  worn 
away  in  these  kingdoms,  it  is  to  be  hoped,  that  this  corruption  of  bloody  with 
all  its  connected  consequences,  not  only  of  present  escheat,  but  of  future  inca- 
pacities of  inheritance  even  to  the  twentieth  generation,  may  in  process  of 
time  be  abolished  by  act  of  parliament:  as  it  stalnds  upon  a  very  different  foot- 
ing from  the  forfeiture  of  lands  for  high  ^treason,  affecting  the  king's  rucoggi 
person  or  government.  And,  indeed,  the  legislature  has,  from  time  to  ^  ^ 
time,  appeared  very  inclinable  to  give  way  to  so  equitable  a  provision;  by 
enacting,  that,  in  certain  treasons  respecting  the  papal  supremacy  (to)  and  the 
public  coin  (sc)  and  in  many  of  the  new-made  felonies,  created  since  the  reign 
of  Henry  the  Eighth  by  act  of  parliament,  corruption  of  blood  shall  be  saved. 
But  as  in  some  of  the  acts  for  creating  felonies  (and  those  not  of  the  most 
atrocious  kind)  this  saving  was  neglected,  or  forgotten,  to  be  made,  it  seems 
to  be  highly  reasonable  and  expedient  to  antiquate  the  whole  of  this  doctrine 
by  one  undistinguishing  law:  especially  as  by  the  aforementioned  statute  of  7 
Ann.  c.  21  (the  operation  of  which  is  postponed  by  statute  17  Geo.  II,  c.  39), 
after  the  death  of  the  sons  of  the  late  pretender,  no  attainder  for  treason  will 
extend  to  the  disinheriting  any  heir,  nor  the  prejudice  of  any  person,  other 
than  the  offender  himself;  which  virtually  abolishes  all  corruption  of  blood  for 
treason,  though  (unless  the  legislature  should  interpose)  it  will  still  continue 
for  many  sorts  of  felony. 

(li)  S  Hawk  p.  C.  451  (o)  See  book  ILi>ag«  »1.  (w)  Stat  6  Elli.  o.  t 

(»)  Stat.  6  EUs.  c.  11.    18Slii.at   8aad9  W.  m,  oJMl     ISandlSOea  n,o.8B. 

(8)  By  Stat.  8  and  4  Wm.  lY,  c.  106,  attainders  no  longer  obstruct  the  descent  of  estates. 
The  constitution  of  the  United  States  provides  that  '*  No  attainder  of  treason  shall  work 
corruption  of  blood  or  forfeiture  except  during  the  life  of  the  person  attainted."  Art  8, 
§  8.  The  whole  law  respecting  attainders  and  forfeitures  for  treason  and  felony  is  now 
practically  obsolete  in  the  United  States. 
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OHAPTEE  XXX. 
OF  REVERSAL  OF  JUDGMENT. 

Wx  are  next  to  consider  how  judgments,  with  their  several  oonnected  oon- 
seqaences  of  attaiiider,  forfeiture,  and  corruption  of  blood,  may  be  set  aside. 
There  are  two  ways  of  doing  this;  either  by  falsifying  or  reversing  the  judg- 
ment, or  else  by  reprieve  or  pardon. 

A  judgment  may  be  falsified,  reversed  or  avoided,  in  the  first  ^laoe,  without 
a  tont  of  errar^  for  matters  foreign  to  or  dehors  the  record,  that  is,  not  appar- 
ent upon  the  face  of  it;  so  that  they  cannot  be  assi^ed  for  error  in  the  su- 
perior court,  which  can  only  judge  from  what  appears  m  the- record  itself:  and 
therefore  if  the  whole  record  be  not  certified,  or  not  truly  certified,  by  the  in- 
ferior court,  the  party  injured  thereby  (in  both  civil  ana  criminal  cases)  may 
allege  a  diminutUm  of  the  record,  and  cause  it  to  be  rectified.  Thus,  if  any 
judgment  whatever  be  given  by  persons  who  had  no  good  commission  to  pro- 
ceed against  the  person  condemned,  it  is  void,  and  may  be  falsified  by  show- 
ing the  special  matter  without  writ  of  error.  As,  where  a  commission  issues  to 
I A  and  B,  and  twelve  others,  or  any  two  of  them,  of  which  A  or  B  shall  be  one« 
to  take  and  try  indictments;  and  any  of  the  other  twelve  proceed  without  the 
T'^'SOll  ^Q^^n^^si^^oi^  ^^  presence  *of  either  A  or  B:  in  this  case  all  proceed- 
^  ^  inffs,  trials,  convictions  and  judgments,  are  void  for  want  of  a  proper 
authority  in  the  commissioners,  and  may  be  falsified  upon  bare  inspection 
without  the  trouble  of  a  writ  of  error;  (a)  (1)  it  being  a  high  misdemeanor  in 
the  judges  so  proceeding,  and  little  (if  any  thing)  short  of  murder  in  them 
all,  m  case  the  person  so  attainted  be  executed  and  suffer  death.  So,  likewise, 
if  a  man  purchases  land  of  another;  and  afterwards  the  vendor  is,  either  by 
outlawry  or  his  own  confession,  convicted  and  attainted  of  treason  or  felony 
previous  to  the  sale  or  alienation;  whereby  such  land  becomes  liable  to  for- 
feiture or  escheat;  now  upon  any  trial  the  purchaser  is  at  liberty,  without 
^bringing  any  writ  of  error,  to  falsify  not  onlv  the  time  of  the  felony  or  trea- 
son supposed,  but  the  very  point  of  the  felony  or  treason  itself;  and  is  not 
concluded  by  the  confession  or  the  outlawry  of  the  vendor;  though  the  vendor 
himself  is  concluded,  and  not  suffered  now  to  deny  the  fact,  which  he  has  by 
confession  or  fiigbt  acknowledged.  But  if  such  attainder  of  the  vendor  was 
by  verdict,  on  the  oath  of  his  peers,  the  alienee  cannot  be  received  to  falsify 
or  contradict  the  fact  of  the  crime  committed ;  though  he  is  at  liberty  to  prove 
a  mistake  in  Hmej  or  that  the  offence  was  committed  after  the  alienation,  and 
not  before,  (b) 

Secondly,  a  judgment  may  be  reversed  by  writ  of  error:  which  lies  from  all 
inferior  criminal  jurisdictions  to  the  court  of  king's  bench,  and  from  the  king's 
bench  to  the  house  of  peers;  and  may  be  brought  for  notorious  mistakes  in 
the  judgment  or  other  parts  of  the  record:  as,  where  a  man  is  found  guilty  of 
perjury  and  receives  the  judgment  of  felony,  or  for  other  less  palpable  errors; 
such  as  any  irregularity,  omission,  or  want  of  form  in  the  process  of  outlawry, 
or  proclamations;  the  want  of  a  proper  addition  to  the  defendant's  name,  ac- 
cording to  the  statute  of  additions;  for  not  properly  naming  the  sheriff  or 
other  ofiicer  of  the  court,  or  not  duly  describing  where  his  county  court  was 

(a)SBairk.P.a40a  (5)  8 Inst ttl.    IHaLP.aaSl. 

(1)  That  is,  if  the  court  had  no  jurisdiction  of  the  case,  its  proceedings  may  be  treated  as 
void  whenever  they  come  in  Question.    Bven  the  prosecution  may  treat  them  as  void,  and 

$ut  the  accused  party  on  trial  again  for  the  same  oilensa    Commonwealth  v.  Goddard,  18 
[ass.,  465;  People  v.  Tyler,  7  Mich.,  161. 
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held;  for  laying  an  offenoe  oommitted  in  the  time  of  the  late  king,  to  be  done 
^a^ainst  the  peace  of  the  present;  and  for  many  other  similar  canseSy  r  jnogo'i 
which  (though  allowed  oat  of  tenderness  to  life  and  liberty)  are  not  *-  -■ 
much  to  the  credit  or  advancement  of  the  national  justice.  Tliese  writs  of 
error,  to  reverse  judgements  in  case  of  misdemeanors,  are  not  to  be  allowed  of 
course,  but  on  sufficient  probable  cause  shown  to  the  attoiiiey-general;  and 
then  they  are  understood  to  be  grantable  of  common  right,  and  ex  debito  Jus- 
tUioB*  (2)  But  writs  of  error  to  reverse  attainders  in  capital  cases  are  only 
allowed  ex  gratia:  and  not  without  express  warrant  under  the  king's  sign 
manual,  or  at  least  by  the  consent  of  the  attomev-general.  (o)  These,  there- 
fore, can  rarely  be  brought  by  the  party  himself,  especially  where  he  is  at- 
tainted for  an  offence  against  the  state:  but  they  may  be  brought  by  his  heir, 
or  executor,  after  his  death,  in  more  favourable  times;  which  may  be  some  con- 
solation to  his  family.    Bat  the  easier  and  more  effectual  way  is, 

Lastly,  to  reverse  the  attainder  by  act  of  parliament.  This  may  be  and  hath 
been  freN(}aently  done,  upon  motives  of  compassion,  or  perhaps  from  the  zeal 
of  the  times,  after  a  suaden  revolution  in  the  government,  withont  examining 
too  closely  into  the  truth  or  validity  of  the  errors  assigned.  And  sometimes, 
though  the  crime  be  universally  aclcnowledged  and  confessed,  yet  the  merits  of 
the  criminal's  family  bhall  after  his  death  obtain  a  restitution  in  blood,  hon- 
oursy  and  estate,  or  some  or  one  of  them,  by  act  of  parliament;  which,  (so  far 
as  it  extends)  has  all  the  effect  of  reversing  the  attainder  without  casting  any 
reflections  upon  the  justice  of  the  preceding  sentence. 

The  effect  of  falsifying,  or  reversing  an  outlawry,  is  that  the  party  shall  be 
in  the  same  plight  as  if  he  had  appeared  upon  the  capias;  and,  if  it  be  before 

Elea  pleaded,  he  shall  be  put  to  plead  to  the  indictment;  if  after  conviction, 
e  shall  receive  the  sentence  of  tne  law;  for  all  the  other  proceedings,  except 
only  the  process  of  outlawry  for  his  non-appearance,  *remam  good  and  r^ogoi 
effectual  as  before.  But  when  judgment,  pronounced  upon  conviction,  ^  -' 
is  falsified  or  reversed,  all  former  proceedings  are  absolutely  set  aside,  and  the 
party  stands  as  if  he  had  never  been  at  all  accused;  restored  in  his  credit,  his 
capacity,  his  blood,  and  his  estates:  with  regard  to  which  last,  though  thev 
be  panted  away  by  the  crown,  yet  the  owner  mav  enter  upon  the  grantee  with 
as  little  ceremony  as  he  might  enter  upon  a  disseisor,  {d)  But  he  still  remains 
liable  to  another  prosecution  for  the  same  offence;  for  the  first  being  erroneous, 
he  never  was  in  jeopardy  thereby.  (8) 

(0)1  Veni.l90,im  (cl)SHawkP.0.4M. 

(2)  See  Mansell  v.  Bee.  8  E.  and  B.,  64:  Bo  parte  Newton.  4  id.,  809.  The  right  to  sue 
out  such  writs  is  in  the  United  States  government  by  statutes,  and  in  some  states  is  given 
to  the  prosecution  as  well  as  the  accused.  ' 

(3)  In  England  a  new  trial  is  not  ^ranted  in  case  of  felony.  R  v.  Murphy,  L.  R,  2  P.  C. 
535;  Reg.  v.  Bertrand,  10  Cox,  618,  overruling  R  v.  Scaife,  2  Den.  G.  0.,  281;  S.  C,  17 
-Q.  B.,  SS8.  If  the  conviction  appears  improper,  the  practice  is  to  recommend  a  pardon. 
K,  V.  Frost,  2  Moo.,  140, 171  and  note.  In  misdemeanors  new  trials  are  allows^.  R  v. 
Tremeame,  6  B.  and  C,  254. 

In  the  United  States  new  trials  may  be  granted,  whether  the  offense  charged  be  tresson, 
felony,  or  misdemeanor.  XT.  S.  v.  Conner,  8  McLean,  678;  Grsyson  v.  Com.,  6  Gratt 
712;  Com.  v.  Roby,  12  Pick.,  496;  State  v.  Prescott,  7  N.  H.,  287;  State  v.  Slsck,  6  Ala., 
676.  An  acquittal,  even  though  against  the  weight  of  evidence,  is  final.  In  the  absence 
of  statutory  permission  no  new  trial  is  granted  the  prosecution.  R  v.  Praed,  Burr.,  2267 » 
Btate  V.  Brown,  16  Conn.,  64;  People  v.  Webb,  88  Cal.,  467. 
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CHAPTER  XXXI. 
OF  REPRIEVE  AND  PARDON. 

Thb  only  other  remaining  ways  of  avoiding  the  execution  of  the  judgment 
are  by  a  reprieve,  or  a  pardon;  whereof  the  former  is  temporary  only,  the  latter 
permanent. 

I.  A  reprieve,  from  r^!>rendre^  to  take  back,  is  the  withdrawing  of  a  Ben- 
tenoe  for  an  interval  of  time;  whereby  the  execution  is  suspended.  This  may 
be,  first,  ex  arbitrio  judicui;  either  before  or  after  judgment;  as  where  the 
judge  is  not  satisfied  with  the  verdict,  or  the  evidence  is  suspicious,  or  the 
indictment  is  insutticient,  or  he  is  doubtful  whether  the  offence  be  within 
clergy;  or  sometimes  if  it  be  a  small  felony,  or  any  favouralile  circumstanced 
appear  in  the  criminal's  eiiaracter,  in  order  to  give  room  to  apply  to  the  crown 
for  either  an  absolute  or  conditional  pardon.  These  arbitrary  reprieves  may 
be  granted  or  taken  off  by  the  justices  of  gaol  delivery,  although  their  session 
be  Inished,  and  their  commission  expired:  but  this  rather  by  common  usage, 
than  of  strict  right,  (a) 

Reprieves  may  also  be  es  neceasiUUe  legU:  as,  where  a  woman  is  capitally 
convicted,  and  pleads  her  pregnancy;  though  this  is  no  cause  to  stay  the 
judgment,  yet  it  is  to  respite  the  execution  till  she  be  delivered.  This  is  a 
r*395l  ^^^^^7  *dictated  by  the  law  of  nature,  in  favorem  prolis;  ^kudithereioTe 
^  -'no  part  of  the  bloody  proceedings,  in  the  reign  of  Queen  Mary,  hath 
been  more  justly  detested  than  the  cruelty  that  was  exercised  in  the  island  of 
Guernsey,  of  burning  a  woman  big  with  child:  and  when,  through  the  violence 
of  the  flames,  the  infant  sprang  forth  at  the  stake,  and  was  preserved  by  the 
bystanders,  after  some  deliberation  of  the  priests  who  assisted  at  the  sacrifice, 
they  cast  it  again  into  the  fire  as  a  young  heretic,  (b)  A  barbarity  which  they 
never  learned  from  the  laws  of  anci'^n^  Rome;  which  direct,  (c)  with  the  samci 
humanity  as  our  own,  ^*quod  prcsgnantis  mulieris  damncUcB  poena  difftratur 
guo<xd pariat;^*  which  doctrine  has  also  prevailed  in  England  as  early  as  tho 
first  memorials  of  our  law  will  reach,  {d )  In  case  this  plea  be  made  in  sta}* 
of  execution,  the  judge  must  direct  a  jury  of  twelve  matrons  or  discreet  wo- 
men to  inquire  the  fact:  and  if  they  bring  in  their  verdict  quick  with  chila- 
(for,  barely  toith  childj  unless  it  be  alive  in  the  womb,  is  not  sufiicieut),  execu- 
tion shall  be  stayed  generally  till  the  next  session;  and  so  from  session  to  session^ 
till  either  she  is  delivered,  or  proves  by  the  course  of  nature  not  to  have  been  with 
child  at  all.  But  if  she  once  hath  had  the  benefit  of  this  reprieve,  and  been  deliv- 
ered, and  afterwards  becomes  pregnant  again,  she  shall  not  be  entitled  to  the 
benefit  of  a  farther  respite  for  that  cause,  {e)  For  she  may  now  be  executed 
before  the  child  is  quick  in  the  womb;  and  shall  not,  by  her  own  incontinence, 
evade  the  sentence  of  justice. 

Another  cause  of  regular  reprieve  is,  if  the  offender  becomes  non  compos 
between  the  judgment  and  the  award  of  execution:  (/)  for  regularly,  as  was 
formerly  (g)  observed,  though  a  man  be  compos  when  he  commits  a  capital 
crime,  yet  if  he  becomes  non  compos  after,  he  shall  not  be  indicted;  if  after 
indictment,  he  shall  not  be  convicted;  if  after  conviction,  he  shall  not  receive 
r*^08l  J^^S°^®°^9  ^^  after  judgment,  he  *shall  not  be  ordered  for  execution: 
»•  J  for  *\furiosu8  solo  furore  punitWy'*  and  the  law  knows  not  but  he 
might  have  offered  some  reason,  if  in  his  senses,  to  have  stayed  these  respec- 
tive proceedings.  It  is  therefore  an  invariable  rule,  when  any  time  intervenes 
between  the  attainder  and  the  award  of  execution,  to  demand  of  the  pri- 
soner what  he  hath  to  allege  why  execution  should  not  be  awarded  agamst 

(o)  t  HaL  P.  0. 418.  (ft)  IVke,  Acts  and  Mod.  (o)  jy.  48, 18,  S.  dO  Flet  il,  a  ML 

WlHaLP.am.  (/>16<d.870,  (9)fiMiMseS4. 
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him:  and  if  he  appears  to  be  insane,  the  judge  in  his  discretion  may  and  ouffht 
to  reprieve  him.  Or,  the  party  may  pUixd  in  bar  of  execution;  which  plea 
may  oe  either  pregnancy,  the  king's  pardon,  an  act  of  grace,  or  diversity  of 
person,  viz.,  that  he  is  not  the  same  as  was  attainted,  and  the  like.  In  this  last 
case  a  jary  shall  be  impaneled  to  try  this  collateral  issue,  namely,  the  identity 
of  his  person;  and  not  whether  guilty  or  innocent;  for  that  has  been  decided 
before.  And  in  these  collateral  issues  the  trial  should  be  instanter^  (A)  and  no 
time  allowed  the  prisoner  to  make  his  defence  or  produce  his  witnesses,  unless 
be  will  make  oath  that  he  is  not  the  person  attainted:  (t)  neither  shall  any  per* 
eraptory  challenges  of  the  jury  be  allowed  the  prisoner;  {fi  though  formerly 
such  challenges  were  held  to  be  allowable,  whenever  a  man's  life  was  in  ques- 
tion. {Jc\ 

II.  It  neither  pregnancy,  insanity,  non-identity,  nor  other  plea,  will  avail  to 
avoid  the  judgment,  and  stay  the  execution  consequent  thereupon,  the  last  and 
surest  resort  is  in  the  king's  most  gracious  pardon;  the  granting  of  which  is 
the  most  amiable  prerogative  of  the  crown.  Law  (says  an  able  writer)  cannot 
be  framed  on  principles  of  compassion  to  guilt;  yet  justice,  by  the  constitution 
of  England,  is  bound  to  be  administered  in  mercy;  this  is  promised  by  the  king 
in  his  coronation  oath,  and  it  is  that  act  of  his  government  which  is  the  most 
personal;  and  most  entirely  his  own.  (/)  The  king  himself  condemns  no  man; 
that  rugged  task  he  leaves  to  his  courts  of  justice:  the  great  operation  of  his 
sceptre  is  *mercy.  His  power  of  pardoning  was  said  by  our  Saxon  an-  rjnog^i 
cestors  (m)  to  be  derived  a  lege  sum  dignitatis  :  and  it  is  declared  in  ^  ^ 
parliament,  by  statute  27  Hen.  YIII,  c.  24,  that  no  other  person  hath  power  to 
pardon  or  remit  any  treason  or  felonies  whatsoever:  but  that  the  king  hath  the 
whole  and  sole  power  thereof,  united  and  knit  to  the  imperial  crown  of  this 
realm,  (n) 

This  IS  indeed  one  of  the  great  advantages  of  monarchv  in  general,  above  any 
other  form  of  government;  that  there  is  a  magistrate  who  has  it  in  his  power 
to  extend  mercy,  wherever  he  thinks  it  is  deserved:  holding  a  court  of  equity 
in  his  own  breast,  to  soften  the  rigour  of  the  general  law,  in  such  criminal 
cases  as  merit  an  exemption  from  punishment.  Pardons  (according  to  some 
theorists)  (o)  should  be  excluded  in  a  perfect  legislation,  where  punishments 
are  mild  but  certain:  for  that  the  clemency  of  the  prince  seems  a  tacit  disap- 
probation of  the  laws.  But  the  exclusion  of  pardons  must  necessarily  intro- 
duce a  very  dangerous  power  in  the  judge  or  jury,  that  of  construing  the 
criminal  law  by  the  spirit  instead  of  the  letter;  (p)  or  else  it  must  be  holden, 
what  no  man  will  seriously  avow,  that  the  situation  and  circumstances  of  the 
offender  (though  they  alter  not  the  essence  of  the  crime)  ought  to  make  no 
distinction  in  the  punishment.  In  democracies  however,  this  power  of  pardon 
can  never  subsist ;  for  there  nothing  higher  is  acknowledged  .than  the  magis- 
trate who  administers  the  laws:  and  it  would  be  impolitic  for  the  power  of  judg- 
ing and  pardoning  to  centre  in  one  and  the  same  person.  (1)  This,  as  the  pres- 
ident Montesquieu  observes)  (a)  would  oblige  him  very  often  to  contradict 
himself,  to  make  and  to  unmake  his  decisions:  it  would  tend  to  confound  all 
ideas  of  right  among  the  mass  of  the  people;  as  they  would  find  it  difficult  to 
tell  whether  a  prisoner  was  discharged  by  his  innocence,  or  obtained  a  pardon 
through  favour.  In  ^Holland,  therefore,  if  there  be  no  stadtholder,  r^Qgc^-i 
;here  is  no  power  of  pardoning  lodged  in  any  other  member  of  the  ^        -I 

(;k)18ld.7S.    See  Appendix,  fa. 

(Q  Foft  4S.  if)  1  Ley.  61.    Fost.  48. 46.  (k)  Staundf.  P.  C.  161    Oo.  UU.  167.    Hal  Sam.  SSO. 

(I)  Law  of  Forfeit.  W.  (m)  LL.  Bdw,  Conf.  o.  18. 

(n)  And  this  power  belongs  only  to  a  king  da  /octo,  and  not  to  a  kin^  de  Jure  daring  the  time  of  usar- 
padon.    (Bro.  Abr.  t.  eharUr  d€  pardon^  Sx.) 
(o)  Beooar.  oh.  30.  (p)  IbiSL  oh.  i.  (9)  Sp.  L.  b.  6.  c.  S. 


(1)  In  the  United  States  the  power  to  reprieve  and  pardon  is  vested  In  the  president,  and 
in  the  several  states  it  is  given  to  the  executive  of  the  state,  with  some  restrictions  in  some 
of  them. 
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■tote.  But  in  monarchies  the  king  acts  in  a  superior  sphere;  and  though  be 
regnlates  the  whole  government  as  the  first  moveryyet  ne  does  not  appear  in 
any  of  the  disagreeable  or  invidions  parts  of  it  Wnenever  the  nation  see  him 
personally  engaged,  it  is  only  in  works  of  legislature,  magnificence^  or  compas- 
sion. To  him,  therefore,  the  people  look  up  as  the  fountain  of  nothing  out 
bounty  and  grace;  and  these  repeated  acts  of  goodness,  coming  immediately 
from  his  own  hand,  endear  the  sovereign  to  his  subjects,  and  contribute  more 
than  any  thing  to  root  in  their  hearts  that  filial  affection  and  personal  loyalty 
which  are  the  sure  establishment  of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  consider,  1.  The  ob;eet  of  pardon: 
2.  The  manner  of  pardoning:  3.  The  method  of  allowing  a  pardon.  4.  The 
^ect  of  such  pardon  when  allowed. 

1.  And,  first,  the  king  may  pardon  all  offences  merely  against  the  crown,  or 
the  public;  excepting,  1.  That,  to  preserve  the  liberty  of  the  subject,  the  com- 
mittmg  any  man  to  prison  out  of  tne  realm  is,  by  the  liobeas corpus 9LQt,Z\  Car. 
II,  c.  2,  made  2l  prosmunirey  unpardonable  even  by  the  king.  Nor,  2.  Can  the 
king  pardon,  where  private  justice  is  principally  concerned  in  the  prosecution 
of  offenders;  ^^non potest  rex  gratiam  facere  cum  injuria  et  damno  aliarum,*'  (r) 
Therefore  in  appeals  of  all  kinds  (which  are  the  suit,  not  of  the  king,  but  of  tne 
party  injured)  the  prosecutor  may  release,  but  the  king  cannot  pardon,  (s) 
ifeither  can  he  pardon  a  common  nuisance,  while  it  remains  unredressed,  or  so 
as  to  prevent  an  abatement  of  it,  though  afterwards  he  ma^  remit  the  fine: 
because  though  the  prosecution  is  vested  in  the  king  to  avoid  multiplicity  of 
suits,  yet  (during  its  continuance)  this  offence  savours  more  of  the  nature  of  a 
r*aOfil  P^^^^  *injurv  to  each  individual  in  the  neighborhood,  than  of  2i  public 
^  -I  wrong,  (t)  Neither,  lastly,  can  the  king  pardon  an  offence  against  a 
opular  or  penal  statute,  after  information  brouffiit;  for  thereby  the  informer 
ath  acquired  a  private  property  in  his  part  of  the  penaltv.  (u) 
There  is  also  a  restriction  of  a  peculiar  nature,  that  affects  the  prerogative 
of  pardoning  in  case  of  parliamentary  impeachments;  viz.,  that  the  king's 
pardon  cannot  hepleadedto  any  such  impeacnment  so  as  to  impede  the  inquiry, 
and  stop  the  prosecution  of  grest  and  notorious  offenders.  Therefore  wheji, 
in  the  reign  of  Charles  the  &cond,  the  earl  of  Danby  was  impeached  by  the 
house  of  commons  of  hish  treason,  and  other  misdemeanors,  and  pleaded  the 
king's  pardon  in  bar  of  the  same,  the  commons  alleged,  (v)  **  that  there  was  no 
precedent  that  ever  any  pardon  was  panted  to  any  person  impeached  by  the 
commons  of  high  treason,  or  other  high  crimes,  depending  the  impeachment;^^ 
and  thereupon  resolved,  {to)  ''that  the  pardon  so  pleaded  was  illegal  and  void, 
and  ought  not  to  be  allowed  in  bar  of  the  impeachment  of  the  commons  of 
Bneland;"  for  which  resolution  they  assigned  (x)  this  reason  to  the  house  of 
lords,  'that  the  setting  up  a  pardon  to  be  a  bar  of  an  impeachment  defeats  the 
whole  use  and  effect  of  impeachments:  for  should  this  point  be  admitted,  or 
Btond  doubted,  it  would  totally  discourage  the  exhibiting  any  for  the  future; 
whereby  the  chief  institution  for  the  preservation  of  the  government  would  be 
destroyed."  Soon  after  the  revolution  the  commons  renewed  the  same  claim, 
and  voted,  M  "that  a  pardon  is  not  pleadable  in  bar  of  an  impeachment" 
And,  at  lengtn,  it  was  enacted  by  the  act  of  settlement,  12  and  13  Wm.  Ill,  a 
2,  "that  no  pardon  under  the  great  seal  of  England  shall  hefdeadable  to  an  im- 
peachment by  the  commons  in  parliament."  But,  after  the  impeachment  has 
r*iOOl  ^^^  Bolemnlj  heard  and  determined,  it  is  not  understood  that  the  ^king's 
*-  •'roval  ffraoe  is  farther  restrained  or  abridged:  for,  after  the  impeach- 
ment and  attamder  of  the  six  rebel  lords  in  1715,  three  of  them  werefrom  time 

(r)  8  Inst  888.  («)  Ibid,  S87.  (f)  9  Hawk.  P.  a  801.  (u)  8  Init  288. 

(v>  Com.  Joura.  88  Apr.  1878.       (w)  Ibid,  5  May,  1879.       (x)  Ibid.  80  May«  1878.      (y)  Ibid,  8  Jnaa,  188a 

518 


t 


Chap.  81.]  Repsekvxs  and  Pabi>on&  400 

to  time  repriered  by  the  orown,  and  at  length  received  the  benefit  of  the  king's 
most  ffraoions  pardon.  (2) 

2.  As  to  the  mainfMir  of  pardoning.  1.  Firsty  it  must  be  under  the  great  Mol 
A  warrant  under  the  privy  seal,  or  si^  manual,  though  it  may  be  a  sufficient 
authority  to  admit  the  party  to  bail,  m  order  to  plead  the  king's  pardon,  when 
obtaineci,  in  proper  form,  yet  is  not  of  itself  a  complete,  irreyocable  pardon.  {^ 
2.  Next,  it  is  a  general  rule  that,  wherever  it  may  be  reasonably  presumed  tne 
king  is  deceived,  the  pardon  is  void,  (a)  ThereK>re  an^  suppression  of  truth, 
or  suggestion  of  falsehood,  in  a  charter  of  pardon,  will  vitiate  the  whole;  for  the 
king  was  nusinf ormed.  {Ji\  3.  General  words  have  also  a  very  imperfect  effect 
in  pardons.  A  pardon  ot  all  felonies  will  not  pardon  a  conviction  or  attainder 
of  felony  (for  it  is  presumed  the  king  knew  not  of  those  proceedings),  but  the 
conviction  or  attainder  must  be  particularly  mentioned;  (c)  and  a  pardon  of 
felony  will  not  include  piracy;  ({/)  for  that  is  no  felony  punishable  at  the  com- 
mon law.  4.  It  is  also  enacted  by  statute  18  Ric.  11,  st.  2,  c.  1,  that  no  pardon 
for  treason,  murder,  or  rape  shall  be  allowed  unless  the  offence  be  particularly 
specified  therein;  and  particularly  in  murder  it  shall  be  expressed,  whether  it 
was  committed  by  lying  in  wait,  assault,  or  malice  prepense.  Upon  which  Sir 
Edward  Coke  observes  (a^  that  it  was  not  the  intention  of  the  parliament,  that 
the  king  should  ever  paraon  murder  under  these  aggravations;  and  therefore 
they  prudently  laid  the  pardon  under  these  restrictions,  because  they  did  not 
conceive  it  possible  that  the  king  would  ever  excuse  an  offence  by  name,  which 
was  attended  with  such  high  aegravations.  And  it  is  remarkable  enoueh,  that 
there  is  no  precedent  of  a  pardon  in  the  register  for  any  other  homicide  than 
that  *which  happens  stf  dejendendo  or  per  infortunium  :  to  which  two  r«4Q|i 
species  the  king's  pardon  was  expressly  confined  by  the  statutes  2  Bdw.  I-  ^  J 
in,  c.  2,  and  14  Edw.  Ill,  c.  15,  which  declare  that  no  pardon  of  homicide  shall 
be  granted,  but  only  where  the  king  mav  do  it  by  the  oath  of  his  crown;  that 
is  to  say,  where  a  man  slaveth  another  in  his  own  defence,  or  by  misfortune.  But 
the  statute  of  Richard  the  Second,  before  mentioned,  enlarges  by  implication 
the  royal  power;  provided  the  kins  is  not  deceived  in  the  intended  object  of  his 
mercy.  And,  therefore,  pardons  of  murder  were  always  granted  with  a  non  olh 
etante  of  the  statute  of  King  Richard,  till  the  time  of  the  revolution;  when  the 
doctrine  of  nan  obatantes  ceasing,  it  was  doubted  whether  murder  could  be 
pardoned  generally;  but  it  was  determined  by  the  court  of  kine's  bench,  (/) 
that  the  king  may  pardon  on  an  indictment  of  murder,  as  well  as  a  subject 
may  discharge  an  appeal.  Under  these  and  a  few  other  restrictions,  it  is  a 
general  rule,  that  a  pardon  shall  be  taken  most  beneficially /or  the  sabject,  and 
most  strongly  against  the  king* 

A  pardon  may  also  be  eonaitional;  that  is,  the  king  may  extend  his  mercy 
upon  what  terms  he  pleases;  and  may  annex  to  his  bounty  a  condition  either 

Srecedent  or  subsequent,  on  the  performance  whereof  the  validity  of  the  par- 
on  will  depend;  and  this  bv  the  common  law.  (a\  Which  prerogative  is  daily 
exerted  in  Uie  pardon  of  felons,  on  condition  of  being  confined  to  hard  labour 
for  a  stated  time,  or  of  transportation  to  some  foreign  country  for  life,  or  for 
a  term  of  years;  such  transportation  or  banishment  (A)  being  allowable  and 
warranted  by  the  habea$  eorptia  act,  81  Car.  11,  c.  2,  §  14,  and  both  the  impris- 

68t.Tr.l68,im  (a)  9  Hawk.  P.  a  888.  0)  8  Init  888.  (e)  8  Hawk.  P.  a  888. 

lHawk.P.a88.  («)  8  Inst  888. 

r;8«lk.408.  (ff)8Hawk.P.  C.  8M. 

I)  T^Aiisportatlon  u  laid  (Bar.  8S8)  to  haTe  been  flrat  inflicted  as  a  pnnlihment  hj  statute  88  WdK  c  4. 

(8)  See  Queen  v.  Boyes,  1  Best  and  8.,  811.  As  the  Lords  do  not  pass  Judgment  in  esses 
of  impeachment,  until  the  commons  demand  it,  the  commons  may  indirectly  psrd<m  a  con- 
victed ofFender  by  failing  to  demand  Judgment. 

In  the  United  States  the  president  can  grant  no  pardon  in  case  of  impeachment  Const, 
of  U.  8.,  art  2.  g  2.  There  is  a  similar  exception  to  the  power  to  pardon  which  is  conferred 
npon  tibe  goyemors  of  the  states. 
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onment  and  transportation  rendered  more  easy  and  effectual  by  statutes  8  G^ 
m,  c.  15,  and  19  <}eo.  m,  c.  74.  (3^ 

3.  With  regard  to  the  manner  oi  aUowing  pardons:  we  may  observe  that  a 
r*402l  P^'^^^  ^7  ^^^  9^  parliament  is  more  ^beneficial  Uian  by  the  kind's  char- 
*-  -*  ter,  for  a  man  is  not  bound  to  plead  it,  but  the  court  must  ex  officio  take 
notice  of  it;  (i)  neither  can  he  lose  the  benefit  of  it  by  his  own  lachM  or  neg- 
ligence, as  he  may  of  the  king's  charter  of  pardon.  {&)  The  king's  charter  of 
pardon  must  be  specially  pleaded,  and  that  at  a  proper  time:  for  if  a  man  is 
indicted,  and  has  a  pardon  in  his  pocket,  and  afterwards  puts  himself  upon 
his  trial  by  pleading  the  general  issue,  he  has  waived  the  benefit  of  such  par- 
don. (Q  But,  if  a  man  avails  himself  thereof,  as  soon  as  by  course  of  law  he 
may,  a  pardon  may  either  be  pleaded  upon  arraignment,  or  in  arrest  of  judg- 
ment or  in  the  present  stage  of  proceedmgs,  in  bar  of  execution.  Anciently, 
by  statute  10  S!dw.  Ill,  o.  2,  no  pardon  of  felony  could  be  allowed,  unless  the 
party  found  sureties  for  the  good  behaviour  before  the  sheriff  and  coroners  of 
the  county,  (m)  But  that  statute  is  repealed  by  the  statute  6  and  6  W.  and 
M.  c.  Idy  whicli,  instead  thereof,  gives  the  judges  of  the  court  a  discretionary 
power  to  bind  the  criminal,  pleading  such  pardon,  to  his  good  behaviour,  with 
two  sureties,  for  any  term  not  exceeding  seven  years. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king,  is  to  make  the  offender  a 
new  man;  to  acquit  him  of  all  corporal  penalties  and  forfeitures  annexed  to 
that  offence  for  which  he  obtains  his  pardon;  and  not  so  much  to  restore  his 
former,  as  to  give  him  a  new  credit  and  capacity.  But  nothing  can  restore  or 
purify  the  blood  when  once  corrupted,  if  the  pardon  be  not  allowed  till  after 
attainder,  but  the  high  and  transcendent  power  of  parliament.  Yet,  if  a  per- 
son attainted  receives  the  king's  pardon,  and  afterwards  hath  a  son,  that  son 
may  be  heir  to  his  father,  because  the  father  being  made  a  new  man,  might 
transmit  new  inheritable  blood;  though,  had  he  been  bom  before  the  pardon, 
he  could  never  have  inherited  at  all.  (n) 


CHAPTER  XXXIL 
OF  EXECUTION. 


Thbsb  now  remains  nothing  to  speak  of  but  execution;  the  completion  of 
human  punishment.  And  this  in  all  cases,  as  well  capital  as  otherwise,  must 
be  performed  by  the  le^al  officer,  the  sheriff  or  his  deputy;  whose  warrant  for 
so  aoing  was  anciently  by  precept  under  the  hand  and  seal  of  the  judge,  as  it 
is  still  practised  in  the  court  of  the  lord  high  steward,  upon  the  execution  of  a 
peer:  (a)  though  in  the  court  of  the  peers  in  parliament,  it  is  done  by  writ 
from  the  king,  (b)  Afterwards  it  was  established,  (c)  that  in  case  of  life,  the 
judge  may  command  execution  to  be  done  without  any  writ.  And  now  the 
usage  is,  for  the  judge  to  sign  the  calendar,  or  list  of  all  the  prisoners'  names, 
with  their  separate  judgments  in  the  margin,  which  is  left  with  the  sheriff. 
As  for  a  capital  felony,  it  is  written  opposite  to  the  prisoner's  name,  **  let  him 
be  hanged  by  the  neck;"  formerly  in  the  days  of  Latin  an  abbreviation,  (d) 
•*  ms.  per  col,,^*  for  "  euspendatur  per  coUum.^^  And  this  is  the  onl v  warrant 
that  the  sheriff  has  for  so  material  an  act  as  taking  away  the  life  oi  another. 

[0  VV>ft  4S.  (k)  9  Hawk.  P.  a  897.  (1)  S  Hawk.  P.  a  8M.  (m)  SaUc  4M. 

wk\  800  book  T^,  iMuro  8&4. 

\a)  8  HaL  P.  a  40?         (6)  Qee  Appendix,  S  ^  («)  Finch.  L.  47a  (d )  Stauadf.  P.  C.  18i 

(3)  These  statutes  are  since  repealed  and  new  provisions  made. 
620 


I 


Chap.  32.]        Execution  on  Criminal  Convictions.  403 

{e)  It  may  certainly  afford  matter  of  speculation,  that  in  civil  causes  there 
flhould  be  such  a  variety  of  writs  of  execution  to  recover  a  trifling  debt,  issued 
in  the  king's  name,  and  under  the  seal  of  the  court,  without  which  the  sheriff 
^cannot  legally  stir  one  step;  and  yet  that  the  execution  of  a  man,  the  p  414A41 
most  important  and  terrible  task  of  any,  should  depend  upon  a  mar-  ^  J 
ginal  note. 

The  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution  within  a  conve- 
nient time;  which  in  the  country  is  also  left  at  large.  In  London,  indeed,  a 
more  solemn  and  becoming  exactness  is  used,  both  as  to  the  warrant  of  execu- 
tion and  the  time  of  executing  thereof:  for  the  recorder,  after  reporting  to  the 
king  in  person  the  case  of  the  several  prisoners,  and  receiving  his  royal  plea- 
flure,  that  the  law  must  take  its  course,  issues  his  warrant  to  the  sheriffs;  direct- 
ing them  to  do  execution  on  the  day  and  at  the  place  assigned.  (/)  (l|  And, 
in  the  court  of  king's  bench,  if  the  prisoner  be  tried  at  the  bar,  or  Drought 
there  by  habeas  corpus^  a  rule  is  made  for  his  execution;  either  specif ving  the 
time  and  place,  (^)  or  leaving  it  to  the  discretion  of  the  sheriff.  (A)  And, 
throughout  the  kingdom,  by  statute  25  Geo.  II,  c.  37,  it  is  enacted  that,  in  case 
of  murder,  the  judge  shall  in  his  sentence  direct  execution  to  be  performed  on 
the  next  day  but  one  after  sentence  passed,  (t)  (2)  But  otherwise  the  time 
And  place  of  execution  are  by  law  no  part  of  the  judgment,  {k)  It  has  been 
well  observed,  (l)  that  it  is  of  great  importance,  that  the  punishment  should 
follow  the  crime  as  early  as  possible;  that  the  prospect  of  gratification  or  ad- 
vantage, which  tempts  the  man  to  commit  the  crime,  should  instantly  awake 
the  attendant  idea  of  punishment.  Delay  of  execution  serves  only  to  separate 
these  ideas;  and  then  the  execution  itself  affects  the  minds  of  the  spectators 
rather  as  a  terrible  sight,  than  as  the  necessary  consequence  of  transgression. 

The  sheriff  cannot  alter  the  manner  of  the  execution  by  substituting  one 
•death  for  another,  without  being  guilty  of  felony  himself,  as  has  been  formerly 
aaid.  {m\  It  is  held  also  *by  Sir  Edward  Coke  (n)  and  Sir  Matthew  r  ^^qr-i 
Hale,  {oj  that  even  the  kins  cannot  change  the  punishment  of  the  law,  ^  -1 
by  altering  the  hanging  or  burning  into  beheadmg;  though,  when  beheading 
is  part  of  the  sentence,  the  king  may  remit  the  rest.  And  notwithstanding 
eome  examples  to  the  contrary.  Sir  Edward  Coke  stoutly  maintains  that  ^^judU 
'Candum  est  legibus^  non  exemplis,^^  But  others  have  thought,  (p)  and  more 
justly,  that  this  prerogative,  being  founded  in  mercy,  and  immemorially  exer- 
cised by  the  crown,  is  part  of  the  common  law.  For,  hitherto,  in  every  in- 
stance, all  these  exchanges  have  been  for  more  merciful  kinds  of  death;  and 
how  far  this  may  also  fall  within  the  king's  power  of  granting  conditional 
pardons,  viz.,  by  remitting  a  severe  kind  of  death,  on  condition  that  the  crim- 
inal submits  to  a  milder,  is  a  matter  that  may  bear  consideration.  It  is  ob- 
servable that  when  Lord  Stafford  was  executed  for  the  popish  plot  in  the  reign 
of  King  Charles  the  Second,  the  then  sheriffs  of  London,  having  received  the 
king's  writ  for  beheading  him,  petitioned  the  house  of  lords  for  a  command  or 
order  from  their  lordships  how  the  said  judgment  should  be  executed;  for,  he 
being  prosecuted  by  impeachment,  they  entertained  a  notion,  which  is  said  to 
have  been  countenanced  by  Lord  Russell,  that  the  king  could  not  pardon  any 
part  of  the  sentence,  (q)  The  lords  resolved  (r)  that  the  scruples  of  the 
flheriffs  were  unnecessary,  and  declared  that  the  king's  writ  ought  to  be  obeyed. 
Disappointed  of  raising  a  flame  in  that  assembly,  they  immediately  signified 
(s)  to  the  house  of  commons  by  one  of  the  members  that  they  were  not  satis- 
fied as  to  the  power  of  the  said  writ.     The  house  took  two  days  to  consider  of 

(«)  6  Mod.  28.  (/)  Set  Appendix,  %  4.  (g)  8t.  Trtata.  Vl.  8«S.    Post  48. 

(h)  See  Appendix,  $3.  (i)  See  page  '^02,  (k)  So  held  by  tlie  twelve  Judges,  Mich.  10  Q«o.  HI. 

H)  Beocar.  ch.  19.  (m)  See  page  179.  (n)  8  Inst.  52.  (o)  'i  Hal.  P.  C.  41*2. 

ip)  Foet.  ftrO.    F.  N.  B.  M4,  h.    19  Rym.  Foed.  2S4.  (q)  2  Hume  Hist,  of  O.  B.  SOS. 

<r)  Lords*  Joum.  21  Dec.  1680.  ($)  Com.  Journ.  21  Dec.  1690. 

(1)  This  is  now  changed  by  slat.  1  Vic.  c.  77.  ^ 

(2)  This  is  no  longer  the  law.    Stat.  6  and  7  Wm.  IV,  c.  80. 
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it;  and  then  (t)  sullenly  resolved  that  the  house  was  content  that  the  sheriff 
do  execute  Lord  Stafford,  by  severing  his  head  from  his  body.  It  is  further 
related,  that  when,  afterwards,  the  same  Lord  Russell  was  condemned  for  high 
treason  upon  indictment,  the  king,  while  he  remitted  the  ignominious  part  of 
r  *40A1  ^^^  *sentence,  observed,  ^^  that  his  lordship  would  now  find  he  waa 
*-  -I  possessed  of  that  prerogative  which  in  the  case  of  Lord  Stafford,  he 
had  denied  him."  M  One  can  hardly  determine,  at  this  distance  from  those 
turbulent  times,  which  most  to  disapprove  of,  the  indecent  and  sanguinary 
ceal  of  the  subject,  or  the  cool  and  cruel  sarcasm  of  the  sovereign. 

To  conclude:  it  is  clear  that  if,  upon  judgment  to  be  hanged  by  the  neck  till 
be  is  dead,  the  criminal  be  not  thoroughly  killed,  but  revives,  the  sheriff  must 
hang  him  a^ain.  (to)  For  the  former  hanging  was  no  execution  of  the  sen- 
tence; and  if  a  false  tenderness  were  to  be  indulged  in  such  cases  a  multitude 
of  collusions  might  ensue.  Nay  even  while  abjurations  were  in  force,  {x)  such 
a  criminal,  so  reviving,  was  not  allowed  to  take  sanctuary  and  abjure  the 
realm;  but  his  fleeing  to  sanctuary  was  held  an  escape  in  the  officer.  Q)  (3) 

And,  having  thus  arrived  at  the  last  stage  of  criminal  proceedings,  or  execu- 
tion, the  end  and  completion  of  human  punishment^  which  was  the  sixth  and 
last  head  to  be  considered  under  the  division  of  public  ufrangs,  the  fourth  and 
last  object  of  the  laws  of  England;  it  maj^  now  seem  high  time  to  put  a  period 
to  these  Commentaries,  which  the  author  is  verv  sensible,  have  already  swelled 
to  too  great  a  length.  But  he  cannot  dismiss  the  student,  for  whose  use  alone 
these  rudiments  were  originally  compiled;  without  endeavouring  to  recall  to  his 
memory  some  principal  outlines  of  the  legal  constitution  of  this  country;  by  a 
short  historical  review  of  the  most  considerable  revolutions  that  have  happened 
in  the  laws  of  England  from  the  earliest  to  the  present  times.  And  this  task 
he  will  attempt  to  discharge,  however  imperfectly,  in  the  next  or  oonduding 
chapter* 


CHAPTER  XXXIIL 


OF  THE  RISE,  PROGRESS,  AND  GRADUAL  IMPROVE- 
MENTS  OF  THE  LAWS  OF  ENGLAND. 

Before  we  enter  on  the  subject  of  this  chapter,  in  which  I  propose,  by  way 
of  supplement  to  the  whole,  to  attempt  an  historical  review  of  the  most  re^ 
markable  changes  and  alterations  that  have  happened  in  the  laws  of  England^ 
I  must,  first  of  all^  remind  the  student  that  the  rise  and  progress  of  many 
principal  points  and  doctrines  have  been  already  pointed  out  in  the  course  of 
these  Commentaries,  under  their  respective  divisions;  these  having,  therefore, 
been  particularly  discussed  already,  it  cannot  be  expected  that  I  should  re-ex- 
amine them  with  any  degree  of  minuteness;  which  would  be  a  most  tedious 
undertaking.  What  I  therefore  at  present  propose  is,  only  to  mark  out  some 
outlines  of  an  English  juridical  history,  by  taking  a  chronological  view  of  the 
state  of  our  laws,  and  their  successive  mutations  at  different  periods  of  time. 

The  several  periods,  under  which  I  shall  consider  the  state  of  our  legal  pol- 
ity, are  the  following  six:  1.  From  the  earliest  times  to  the  Norman  con- 
quest: 2.  From  the  Norman  conquest  to  the  reign  of  King  Edward  the  First: 

(f)  J5>Vf.nDeclfl80. 

S)9Ham6.860.  (icr)  9  Hal  P.  a  411.    tHawk.P.a4fll  (9)  See  pAgtt  888. 

)  Fits.  A^.  t  corone.  88.    Finoh.  h.  487. 

(8)  Executions  in  England  are  now  private  and  witbin  the  walls  of  the  prison.  Statute 
81  and  82  Vic  c.  24.    And  burning,  as  before  stated,  is  abolished.    See  mpra,  870,  note. 
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8.  From  thenoe  to  the  reformation:  4.  From  the  reformation  to  the  *re8-  r»4Ao-i 
toration  of  King  Charles  the  Second:  5.  From  thence  to  the  revolution  '-  ^ 
in  1688:  6.  From  the  revolution  to  the  present  time, 

L  Andy  first,  with  regard  to  the  ancient  Britons,  the  aborigines  of  our  island, 
we  have  so  little  handed  down  to  us  concerning  them  with  any  tolerable  cer- 
tainty, that  our  inquiries  here  must  needs  be  very  fruitless  and  defective. 
However,  from  Ciesar's  account  of  the  tenets  and  discipline  of  the  ancient 
Druids  in  Gaul,  in  whom  centered  all  the  learning  of  these  western  parts,  and 
who  were,  as  he  tells  us,  sent  over  to  Britain  (that  is,  to  the  island  of  Mona 
or  Anglesey)  to  be  instructed;  we  may  collect  a  few  points  which  bear  a  great 
affinity  and  resemblance  to  some  of  the  modem  doctrines  of  our  English  law. 
Particularly  the  very  notion  itself  of  an  oral,  unwritten  law,  delivered  down 
from  age  to  age,  by  custom  and  tradition  merely,  seems  derived  from  the 
practice  of  the  Druids,  who  never  committed  any  of  their  instructions  to  writ- 
ing: possibly  for  want  of  letters;  since  it  is  remarkable  that  in  all  the  antiqui- 
ties,  unquestionably  British,  which  the  industry  of  the  modems  has  discov- 
ered, there  is  not  in  any  of  them  the  least  trace  of  any  character  or  letter  to 
be  found.  The  partible  quality,  also,  of  lands  by  the  custom  of  gavel-kind, 
which  still  obtains  in  many  parts  of  England,  and  did  universally  over. Wales 
till  the  reign  of  Henry  VUl,  is  undoubtedly  of  British  original.  So,  likewise, 
is  the  ancient  division  of  the  goods  of  an  intestate  between  his  widow  and 
children,  or  next  of  kin;  which  has  since  been  revived  by  the  statute  of  dis- 
tributions. And  we  may  also  remember  an  instance  of  a  slighter  nature,  men- 
tioned in  the  present  volume,  whe^p  the  same  custom  has  continued  from 
CsBsar's  time  to  the  present;  that  of  burning  a  woman  guilty  of  the  crime  of 
petit  treason  by  kiihn^  her  husband.  (1) 

The  great  variety  of  nations  that  successively  broke  in  upon  and  destroyed 
both  the  British  inhabitants  and  *constitution,  the  Romans,  the  Picts,  r  ^tA^Q-i 
and  after  them  the  various  clans  of  Saxons  and  Danes,  must  necessar-  ■-  ^ 
ily  have  caused  great  confusion  and  uncertainty  in  the  laws  and  antiquities  of 
the  kingdom;  as  they  were  very  soon  incorporated  and  blended  together,  and, 
therefore,  we  may  suppose,  mutually  communicated  to  each  other  their  re- 
spective usages,  (a)  in  regard  to  the  rights  of  property  and  the  punishment  of 
crimes.  So  that  it  is  morally  impossible  to  trace  out  with  any  degree  of  accu- 
racy, when  the  several  mutations  of  the  common  law  were  made,  or  what  was 
the  respective  original  of  those  several  customs  we  at  present  use,  by  any 
chemical  resolution  of  them  to  their  first  and  component  principles.  We  can 
seldom  pronounce  that  ^Ais  custom  was  derived  from  the  oritons;  thcU  was  left 
behind  by  the  Romans;  this  was  a  necessary  precaution  against  theHcts;  thaC 
was  introduced  by  the  Saxons;  discontinued  by  the  Danes,  but  afterwards  re- 
stored by  the  Normans. 

Wherever  this  can  be  done,  it  is  a  matter  of  ereat  curiosity,  and  some  use: 
but  this  can  very  rarely  be  the  case;  not  only  from  the  reason  above  men- 
tioned, but  also  from  many  others.  First,  from  the  nature  of  traditional  laws 
in  general;  which,  being  accommodated  to  the  exigencies  of  the  times,  suffer 
by  degrees  insensible  variations  in  practice:  {b)  so  that,  though  upon  compari- 
son we  plainly  discern  the  alteration  of  the  law  from  what  it  was  five  hundred 
years  ago,  yet  it  is  impossible  to  define  the  precise  period  in  which  that  alter- 
ation accrued,  any  more  than  we  can  discern  the  changes  of  the  bed  of  a  river, 
which  varies  its  shores  by  continual  decreases  and  alluvions.  Secondly,  this 
becomes  impracticable  from  the  antiquity  of  the  kingdom  and  its  government: 
which  alone,  though  it  had  been  disturbed  by  no  foreign  invasions,  would 
make  it  impossible  to  search  out  the  original  of  its  laws;  unless  we  had  as 
authentic  monuments  thereof  as  the  Jews  had  by  the  hand  of  Moses,  (c) 

(a)  Hal.  Hist  a  Lw  SI  {b)  IMd,N,  (e)  IML,  BH 

(1)  Both  petit  treason,  and  burning  as  a  mode  of  execution,  are  now  abolished. 
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I  *4101  '"^"^^^^Jy  *thi8  unoertainty  of  the  true  origin  of  particular  custonu 
I-  ^  must  also  in  part  have  arisen  from  the  means  whereoy  Christianity  was 
propagated  among  our  Saxon  ancestors  in  this  island;  by  learned  foreigners 
Drought  over  from  Rome  and  other  countries,  who  undoubtedly  carried  with 
them  many  of  their  own  national  customs;  and  probably  prevailed  upon  the 
state  to  abrogate  such  usages  as  were  inconsistent  with  our  holy  religion, 
and  to  introduce  many  others  that  were  more  conformable  thereto.  And  this 
perhaps  may  have  partly  been  the  cause  that  we  find  not  only  some  rules  of  the 
Mosaicaly  but  also  of  the  imperial  and  pontifical  laws,  blended  and  adopted 
into  our  own  system. 

A  farther  reason  may  also  be  given  for  the  gpreat  variety,  and  of  course  the 
uncertain  original,  of  our  ancient  established  customs;  even  after  the  Saxon 

fovernment  was  fii*mly  established  in  this  island:  viz.,  the  subdivision  of  the 
ingdom  into  an  heptarchy,  consisting  of  seven  independent  kingdoms,  peo- 
pled and  governed  by  different  clans  and  colonies.  This  must  necessarily 
create  an  infinite  diversity  of  laws:  even  though  all  those  colonics,  of  Jutes, 
Angles,  Anglo-Saxons,  and  the  like,  originally  sprung  from  the  same  mother- 
country,  the  great  northern  hive;  which  poured  forth  its  warlike  progeny,  and 
swarmed  all  over  Europe,  in  the  sixth  and  seventh  centuries.  This  multipli- 
city of  laws  will  necessarily  be  the  case  in  some  degree,  where  any  kingdom  is 
cantoned  out  into  provincial  establishments;  and  not  under  one  common  dis- 
pensation of  laws,  though  under  the  same  sovereign  power.  Much  more  will 
It  happen  where  seven  unconnected  states  are  to  form  their  own  constitution 
and  superstructure  of  government,  though  they  all  begin  to  build  upon  the 
same  or  similar  foundations. 

When,  therefore,  the  West  Saxons  had  swallowed  up  all  the  rest,  and  King 
Alfred  succeeded  to  the  monarchy  of  England,  whereof  his  grandfather  Egbert 
was  the  founder,  his  mighty  genius  prompted  him  to  undertake  a  most  great 
r*4ll1  ^^^  necessary  work,  which  he  is  said  to  have  executed  in  as  ^masterly 
^  -la  manner:  no  less  than  to  new-model  the  constitution;  to  rebuild  it  on 
a  plan  that  should  endure  for  ages;  and,  out  of  its  old,  discordant  materials, 
which  were  heaped  upon  each  other  in  a  vast  and  rude  iiTegularity,  to  form 
one  uniform  and  well  connected  whole.  This  he  effected,  by  reducing  the 
whole  kingdom  under  one  regular  and  gradual  subordination  of  government, 
wherein  each  man  was  answerable  to  his  immediate  superior  for  his  own  con- 
duct and  that  of  his  nearest  neighbours:  for  to  him  we  owe  that  master-piece 
of  judicial  polity,  the  subdivision  of  England  into  tithings  and  hundreds,  if 
not  into  counties;  all  under  the  infiuence  and  administration  of  one  supreme 
magistrate,  the  king;  in  whom,  as  in  a  general  reservoir,  all  the  executive  au- 
thority of  the  law  was  lodged,  and  from  whom  justice  was  dispersed  to 
every  part  of  the  nation  by  distinct,  yet  communicating,  ducts  and  channels; 
which  wise  institution  has  been  preserved  for  near  a  thousand  years  unchanged, 
from  Alfred's  to  the  present  time.  He  also,  like  another  Theodosius,  collected 
the  various  customs  that  he  found  dispersed  in  the  kingdom,  and  reduced  and 
digested  them  into  one  uniform  system  or  code  of  laws,  in  his  Dom-bec,  or 
liber  judicialis.  This  he  compiled  for  the  use  of  the  court-baron,  hundred 
and  county  court,  the  court-leet  and  sheriff 'ti  tourn;  tribunals,  which  he  estab- 
lished, for  the  triikl  of  all  causes,  civil  and  criminal,  in  the  very  districts  wherein 
the  complaint  arose  all  of  them  subject,  however,  to  be  inspected,  controlled 
and  kept  within  the  bounds  of  the  universal  or  common  law,  by  the  king's 
own  courts;  which  were  then  itinerant,  being  kept  in  the  king's  palace,  and 
removing  with  his  household  in  those  royal  progresses  which  he 'continually 
made  from  one  end  of  the  kingdom  to  the  other. 

The  Danish  invasion  and  conquest,  which  introduced  new  foreign  customs, 
was  a  severe  blow  to  this  noble  fabric:  but  a  plan  so  excellently  concerted  could 
never  be  long  thrown  aside.  So  that,  upon  the  expulsion  of  these  intrudenSy 
the  English  returned  to  their  ancient  law;  retaining,  however,  some  few  of  the 

624 


Chap.  33.]  Rise,  Progress,  <6;o.,  of  the  Laws.  411 

onstoms  of  their  late  visitants;  whioh  went  *iuider  the  name  of  Dane'  r«422l 
Ztoae:  as  the  code  compiled  by  Alfred  was  called  the  West-Saxon-I/age;  ^  -' 
and  the  local  constitutions  or  the  ancient  kingdom  of  Mercia,  which  obtained 
in  the  connties  nearest  to  Wales,  and  probably  abounded  with  many  British 
customs,  were  called  the  Mercen-Lage.  And  these  three  laws  were,  about  the 
beginning  of  the  eleventh  century,  in  use  in  different  counties  of  the  realm: 
the  provincial  polity  of  counties,  and  their  subdivisions,  having  never  been 
altered  or  discontinued  through  aU  the  shocks  and  mutations  of  government, 
ft'om  the  time  of  its  first  institution;  though  the  laws  and  customs  therein  used, 
have  (as  we  shall  see)  often  suffered  considerable  changes. 

For  King  Edgar  (who,  besides  his  military  merit,  as  founder  of  the  English 
ni^vVy  was  also  a  most  excellent  civil  governor),  observing  the  ill  effects  of  three 
distinct  bodies  of  laws  prevailing  at  once  in  separate  parts  of  his  dominions, 
projected  and  begun  what  his  grandson,  King  Edward  the  Confessor,  after- 
wards completed,  viz.,  one  uniform  digest  or  body  of  laws,  to  be  observed 
throughout  the  whole  kingdom;  being  probably  no  more  than  a  revival  of  King 
Alfred's  code,  with  some  improvements  suggested  by  necessity  and  experience; 
particularly  the  incorporating  some  of  the  British,  or  rather  Mercian,  customs, 
and  also  such  of  the  Danish  as  were  reasonable  and  approved,  into  the  WesU 
Saaon-Lagey  which  was  still  the  groundwork  of  the  whole.  And  this  appears 
to  be  the  best  supported  and  most  plausible  conjecture  (for  certainty  is  not  to 
be  expected)  of  the  rise  and  original  of  that  admirable  system  of  maxims  and 
unwritten  customs  which  is  now  known  by  the  name  of  the  common  law,  as  ex- 
tending its  authority  universally  over  all  the  realm;  and  which  is  doubtless  of 
Saxon  parentage. 

Among  the  most  remarkable  of  the  Saxon  laws  we  may  reckon.  1.  The  con- 
stitution of  parliaments,  or  rather,  general  assemblies  of  the  principal  and  wisest 
men  in  the  nation:  the  wittena  getnotCy  or  commune  consilium^  of  the  ancient 
Germans,  which  was  not  yet  reduced  to  the  forms  and  *disti notions  of  r«4|3i 
our  modem  parliament;  without  whose  concurrence,  however,  no  new  ^  ' 
law  could  be  made,  or  old  one  altered.  2.  The  election  of  their  magistrates  by 
the  people;  originally  even  that  of  their  kinss,  till  dear-bought  experience 
evinced  the  convenience  and  necessitv  of  establishing  an  hereditary  succession 
to  the  crown.  But  that  of  all  subordinate  magistrates,  their  military  officers  or 
heretochs,  their  sheriffs,  their  conservators  of  the  peace,  their  coroners,  their 
port-reeves,  (since  changed  into  mayors  and  bailiffs),  and  even  their  ty thing-men 
and  borsholders  at  the  leet,  continued,  some  till  the  Norman  conquest,  others  for 
two  centuries  after,  and  some  remain  to  this  day.  3.  The  descent  of  the  crown, 
when  once  a  royal  family  was  established,  upon  nearly  the  same  hereditary  prin- 
ciples upon  which  it  has  ever  since  continued;  only  that,  perhaps,  in  case  of 
minority,  the  next  of  kin  of  full  age  would  ascend  the  throne,  as  king,  and  not 
as  protector:  though  after  his  death,  the  crown  immediately  reverted  back  to 
the  heir.  4.  The  great  paucity  of  capital  punishments  for  the  first  offence; 
even  the  most  notorious  offenders  being  allowed  to  commute  it  for  a  fine  or 
ioeregildy  or,  in  default  of  payment,  perpetual  bondage;  to  which  our  benefit 
of  clergy  has  now  in  some  measure  succeeded.  5.  The  prevalence  of  certain 
customs,  as  heriots  and  military  services  in  proportion  to  every  man's  land, 
whioh  much  resembled  the  feudal  constitution:  but  yet  were  exempt  from  all 
its  rigorous  hardships:  and  which  may  be  well  enough  accounted  for,  by  sup- 
posing them  to  be  brought  from  the  continent  bv  the  first  Saxon  invaders,  m 
the  primitive  moderation  and  simplicity  of  the  feudal  law,  before  it  got  into 
the  hands  of  the  Norman  jurists,  who  extracted  the  most  slavish  doctrines  and 
oppressive  consequences  out  of  what  was  originally  intended  as  a  law  of  liberty. 
6.  That  their  estates  were  liable  to  forfeiture  for  treason,  but  that  the  doctrine 
of  escheats  and  corruption  of  blood  for  felony,  or  any  other  cause,  was  utterly 
unknown  amon^t  them.  7.  The  descent  of  their  lands  to  all  the  males  equally, 
without  any  nght  of  primogeniture;  a  custom  which  obtained  among  the 
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Britons,  was  agreeable  to  the  Roman  law,  and  continued  among  the  Saxons  till 
r*4l4l  ^^^  Norman  conquest:  *  though  really  inconvenient,  and  more  especially 
■-  ^  destructive  to  ancient  families;  which  are,  in  monarcJiieSy  necessary 
to  be  supported,  in  order  to  form  and  keep  up  a  nobility,  or  intermediate  state 
between  the  prince  and  the  common  people.  8.  The  courts  of  justice  con- 
sisted principally  of  the  county  courts,  and,  in  cases  of  weight  or  nicety,  the 
king's  court,  held  before  himself  in  person,  at  the  time  of  his  parliaments; 
which  were  usually  holden  in  different  places,  according  as  he  kept  the  three 
great  festivals  of  Christmas,  Easter,  and  Whitsuntide.  An  institution  which  was 
adopted  by  Sang  Alonzo  VII,  of  Castile,  about  a  century  after  the  conquest: 
who,  at  the  same  three  great  feasts,  was  wont  to  assemble  his  nobility  and 
prelates  in  his  court;  who  there  heard  and  decided  all  controversies,  and  then, 
having  received  his  instructions,  departed  home,  {d)  These  county  courts, 
however,  differed  from  the  modem  ones,  in  that  the  ecclesiastical  and  civil 
jurisdiction  were  blended  together,  the  bishop  and  the  ealdorman,  or  sheriff, 
sitting  in  the  same  county  court;  and  also  that  the  decisions  and  proceedin|^ 
therein  were  much  more  simple  and  unembarrassed;  an  advantage  which  will 
always  attend  the  infancy  of  any  laws,  but  wear  off  as  they  gradually  advance 
to  anti<}uity.  9.  Trials  among  a  people  who  had  a  very  strong  tincture  of 
superstition,  were  permitted  to  be  oy  ardecU,  by  the  carsned^  or  morsel  of  exe- 
cration, or  by  foager  of  law  with  compurgators,  if  the  party  chose  it;  but  fre- 
quently they  were  also  by  Juty:  for,  whether  or  no  their  juries  consisted  pre- 
cisely of  twelve  men,  or  were  bound  to  a  strict  unanimity;  yet  the  general 
constitution  of  this  admirable  criterion  of  truth,  and  most  important  guardian 
both  of  public  and  private  liberty,  we  owe  to  our  Saxon  ancestors.  Thus  stood 
the  general  frame  of  our  polity  at  the  time  of  the  Norman  invasion;  when  the 
second  period  of  our  legal  history  commences. 

XL  This  remarkable  event  wrought  as  great  an  alteration  in  our  laws  as  it 
did  in  our  ancient  line  of  kings:  and  though  the  alteration  of  the  former  was 
r  «4J5-|  effected  rather  by  the  *consent  of  the  people  than  any  right  of  con- 
*-  ^  quest,  yet  that  consent  seems  to  have  been  partly  extorted  by  fear, 
and  partly  given  without  any  apprehension  of  the  consequences  which  after- 
wards ensued. 

1.  Among  the  first  of  these  alterations  we  may  reckon  the  separation  of  the 
ecclesiastical  courts  from  the  civil;  effected  in  order  to  ingratiate  the  new  king 
with  the  popish  clergy,  who  for  some  time  before  had  been  endeavouring  aU 
over  Europe  to  exempt  themselves  from  the  secular  power;  and  whose  demands 
the  conqueror,  like  a  politic  prince,  thought  it  prudent  to  comply  with,  by  rea- 
son that  their  reputed  sanctity  had  a  great  influence  over  the  minds  of  the 
people;  and  because  all  the  little  learning  of  the  times  was  ennossed  into  their 
hands,  which  made  them  necessary  men,  and  by  all  means  to  be  gained  over  to 
his  interests.  And  this  was  the  more  easily  effected,  because  the  dis  posal  of 
all  the  episcopal  sees  being  then  in  the  breast  of  the  king,  he  had  taken  care 
to  fiU  them  with  Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  English  constitution  consisted  in  the  de- 
population of  whole  counties,  for  the  purposes  of  the  kind's  royal  diversion; 
and  subjecting  both  them  and  all  the  ancient  forests  of  the  kingdom  to  the 
unreasonable  severities  of  forest-laws  imported  from  the  continent,  whereby 
the  slaughter  of  a  beast  was  made  almost  as  penal  as  the  death  of  a  man.  In 
the  Saxon  times,  though  no  man  -was  allowed  to  kill  or  chase  the  king's  deer, 
yet  he  might  start  any  game,  pursue,  and  kill  it,  upon  his  own  estate.  But 
the  rigour  of  these  new  constitutions  vested  the  sole  property  of  all  the  game 
in  England  in  the  king  alone;  (2)  and  no  man  was  entitled  to  disturb  any  fowl 

(d)  Mod.  XJn.  Hist  zx.  114. 


(2)  This  is  controvBrted  by  Mr.  Christian,  in  the  note  to  p.  419,  of  book  2,  of  his  editioa 
of  this  work. 
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of  the  air,  or  any  beast  of  the  field,  of  such  kinds  as  were  specially  reserved 
for  the  royal  amusement  of  the  sovereign,  without  express  license  from  the 
king  by  a  ^rant  of  a  chase  or  free  warren:  and  these  franchises  were  granted 
as  much  with  a  view  to  preserve  the  breed  of  animals  as  to  indulge  the  sub- 
ject. From  a  similar  prmoiple  to  which,  though  the  forest-laws  are  now  miti- 
gated, and  by  degrees  *grown  entirely  obsolete,  yet  from  this  root  has  r«^i|i-| 
flpmng  a  bastard  slip,  known  by  the  name  of  the  game-law,  now  ar-  ■-  -I 
nved  to  and  wantoning  in  its  highest  vigour:  both  founded  upon  the  same  un- 
reasonable notions  of  permanent  property  in  wild  creatures;  and  both  produc- 
tive of  the  same  tyranny  to  the  commons;  but  with  this  difference,  tnat  the 
forest-laws  established  only  one  mighty  hunter  throughout  the  land;  the  game- 
laws  have  raised  a  little  Nimrod  in  every  manor.  And  in  one  respect  the 
ancient  law  was  much  less  unreasonable  than  the  modern:  for  the  king's 
grantee  of  a  chase  or  free-warren  might  kill  game  in  every  part  of  his  f ran- 
ohise;  but  now,  though  a  freeholder  of  less  than  10021  a  year  is  forbidden  to 
kill  a  partridge  upon  his  own  estate,  yet  nobody  else  ^not  even  the  lord  of  the 
manor,  unless  he  nath  a  erant  of  free-warren)  can  do  it  without  committing  a 
trespass,  and  subjecting  himself  to  an  action. 

8.  A  third  alteration  in  the  English  laws  was  by  narrowing  the  remedial  in- 
fluence of  the  county  courts,  the  great  seats  of  Saxon  justice,  and  extending 
the  original  jurisdiction  of  the  king's  justiciars  to  all  kinds  of  causes,  arising 
in  all  parts  of  the  kingdouL  To  this  end  the  aula  regiSy  with  all  its  multifarious 
authority,  was  erected;  and  a  capital  justiciary  appointed,  with  powers  so 
laree  and  boundless,  that  he  became  at  length  a  tvrant  to  the  people,  and  for- 
midable to  the  crown  itself.  The  constitution  of  this  court,  and  the  judges 
themselves  who  presided  there,  were  fetched  from  the  duchy  of  Normandy: 
and  the  consequence  naturally  was,  the  ordaining  that  all  proceedings  in  the 
king's  courts  should  be  carried  on  in  the  Norman,  instead  of  the  English  lan- 
guage. A  provision  the  more  necessary,  because  none  of  his  Norman  justici- 
ars understood  English;  but  as  evident  a  bad^e  of  slavery  as  ever  was  imposed 
upon  a  conquered  people.  This  lasted  till  King  Edward  the  Third  obtained  a 
double  victory,  over  the  armies  of  France  in  their  own  country,  and  their  lan- 
guage in  our  courts  here  at  home.  But  there  was  one  mischief  too  deeply 
rooted  thereby,  and  which  this  caution  of  *King Edward  came  too  late  r^Aitji 
to  eradicate.  Instead  of  the  plain  and  easy  method  of  determining  ^  -> 
duits  in  the  countv  courts,  the  chicanes  and  subtleties  of  Norman  jurisprudence 
iiad  taken  possession  of  the  king's  courts,  to  which  every  cause  of  consequence 
was  drawn.  Indeed  that  age,  and  those  immediately  succeeding  it,  were  the 
sera  of  refinement  and  subtility.  There  is  an  active  principle  m  the  human 
soul,  that  will  ever  be  exerting  its  faculties  to  its  utmost  stretch,  in  whatever 
employment,  by  the  accidents  of  time  and  place,  the  general  plan  of  education, 
or  the  customs  and  manners  of  the  age  and  country,  it  may  happen  to  find  it- 
self engaged.  The  northern  conquerors  of  Europe  were  then  emerging  from 
the  grossest  ignorance  in  point  oi  literature;  and  those  who  had  leisure  to  cul- 
tivate its  progress,  were  such  only  as  were  cloistered  in  monasteries,  the  rest 
being  all  soldiers  or  peasants.  And,  unfortunately,  the  first  rudiments  of 
science  which  they  imbibed  were  those  of  Aristotle's  philosophy,  conveyed 
through  the  medium  of  his  Arabian  commentators;  which  were  brought  from 
the  east  b^  tiie  Saracens  into  Palestine  and  Spain,  and  translated  into  bar- 
barous Latin.  So  that,  though  the  materials  upon  which  they  were  naturally 
emplojjred,  in  the  infancy  of  a  rising  state,  were  those  of  the  noblest  kind;  the 
establishment  of  religion,  and  the  regulations  of  civil  polity;  yet  having  only 
such  tools  to  work  with,  their  execution  was  trifling  and  flimsy.  Both  the 
divinity  and  the  law  of  those  times  were  therefore  frittered  into  logical  dis- 
tinctions, and  drawn  out  into  metaphysical  subtleties,  with  a  skill  most  amaz- 
ingly artificial:  but  which  serves  no  other  purpose  than  to  show  the  vast  pow- 
ers of  the   human  intellect,  however  vainly  or   preposterously  employed. 
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Hence  law  in  particular,  which  (being  intended  for  universal  reception)  ought 
to  be  a  plain  rule  of  action,  became  a  science  of  the  greatest  intricacy;  especi- 
ally when  blended  with  the  new  refinements  engrafted  upon  feudal  property: 
which  refinements  were  from  time  to  time  ^adually  introduced  by  the  Nor* 
man  practitioners,  with  a  view  to  supersede  (as  they  did  in  great  measure)  the 
more  homely,  but  more  intelligible,  maxims  of  distributive  justice  among  the 
r*4i8l  ^^^^'^^^  And,  to  say  the  truth,  these  *schoiastic  reformers  have  trana- 
■-  ^  mitted  their  dialect  and  finesses  to  posterity,  so  interwoven  in  the  body 
of  our  legal  polity  that  they  cannot  now  be  taken  out  without  a  manifest  in- 
jury to  the  substance.  Statute  after  statute  has  in  later  times  been  made,  ta 
pare  off  these  troublesome  excrescences,  and  restore  the  common  law  to  its  pris- 
tine simplicity  and  vigour;  and  the  endeavour  has  greatly  succeeded:  but  still 
the  scars  are  deep  and  visible;  and  the  liberality  of  our  modern  courts  of  jus- 
tice is  frequently  obliged  to  have  recourse  to  unaccountable  fictions  and  cir- 
cuities, in  order  to  recover  that  equitable  and  substantial  justice,  which  for  a 
long  time  was  totally  buried  under  the  narrow  rules  and  fanciful  niceties  of 
metaphysical  and  Norman  jurisprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial  by  combat,  for  the 
decision  of  all  civil  and  criminal  questions  of  fact  in  the  last  resort.  This  wa» 
the  immemorial  practice  of  all  the  northern  nations;  but  first  reduced  to  regu- 
lar and  stated  forms  among  the  Burgundi,  about  the  close  of  the  fifth  century^ 
and  from  them  it  passed  to  other  nations,  particularly  the  Franks  and  the  Nor- 
mans: which  last  had  the  honour  to  establish  it  here,  though  clearly  an  un- 
christian, as  well  as  most  uncertain,  method  of  trial.  But  it  was  a  sufficient 
recommendation  of  it  to  the  conqueror  and  his  warlike  countrymen,  that  it 
was  the  usage  of  their  native  duchy  of  Normandy. 

6.  But  the  last  and  most  important  alteration,  both  in  our  civil  and  military 
polity,  was  the  engrafting  on  all  landed  estates,  a  few  only  excepted,  the  fic- 
tion of  feudal  tenure;  which  drew  after  it  a  numerous  and  oppressive  train  of 
servile  fruits  and  appendages;  aids,  reliefs,  primer  seisins,  wardships,  marriages^ 
escheats,  and  fines  for  alienation ;  the  genuine  consequences  of  the  maxim  then 
adopted,  that  all  the  lands  in  England  were  derived  from,  and  holden,  medi- 
ately or  immediately,  of  the  crown. 

The  nation  at  this  period  seems  to  have  groaned  under  as  absolute  a  slavery 
r*4l0l  ^  ^'^^  ^^  ^^^  power  of  a  warlike,  an  ^ambitious,  and  a  politic  prince 
L  J  to  create.  The  consciences  pf  men  were  enslaved  by  sour  ecclesiastics, 
devoted  to  a  foreign  power,  and  unconnected  with  the  civil  state  under  which 
they  lived:  who  now  imported  from  Rome  for. the  first  time  the  whole /<zrra^o 
of  superstitious  novelties,  which  had  been  engendered  by  the  blindness  and 
corruption  of  the  times,  between  the  first  mission  of  Augustin,  the  monk^  and 
the  Norman  conquest;  such  as  transubstantiation,  purgatory,  communion  in 
one  kind,  and  the  worship  of  saints  and  images;  not  forgetting  the  univer- 
sal supremacy  and  dogmatical  infallibility  of  the  holy  see.  The  laws,  too,  as 
well  as  the  prayers,  were  administered  in  an  unknown  tongue.  The  ancient 
trial  by  jury  gave  way  to  the  impious  decision  by  battel.  The  forest-laws  to- 
tally restrained  all  rural  pleasures  and  manly  recreations.  And  in  cities  and 
towns  the  case  was  no  better;  all  company  being  obliged  to  disperse,  the  fire 
and  candle  to  be  extinguished,  by  eight  at  night,  at  the  sound  of  the  melan- 
choly eurfeik.  The  ultimate  property  of  all  lands,  and  a  considerable  share  of 
the  present  profits,  were  vested  in  the  king,  or  by  him  granted  out  to  his  Nor- 
man favourites;  who,  by  a  gradual  progression  of  slavery,  were  absolute  vas<- 
sals  to  the  crown,  and  as  absolute  tyrants  to  the  commons.  Unheard  of  forfeit- 
ares,  talliages,  aids,  and  fines  were  arbitrarily  extracted  from  the  pillaged  land- 
lords in  pursuance  of  the  new  system  of  tenure.  And,  to  crown  all,  as  a  conse^ 
quence  of  the  tenure  by  knight- service,  the  king  had  always  ready  at  his  ooiifr- 
mand  an  army  of  sixty  thousand  knights  or  mUites;  who  were  bound,  upoft 
pain  of  confiscating  their  estates,  to  attend  him  in  time  of  invasion,  or  toqaeii 
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•ny  domestic  insurreotioiL  Trade,  or  foreign  merchandise,  such  as  it  then 
was,  was  carried  on  by  the  Jews  and  Lombaids,  and  the  very  name  of  an  Eng- 
ish  fleet,  which  King  Edward  had  rendered  so  formidable,  was  utterly  un- 
known to  Europe:  the  nation  consisting  wholly  of  the  clergy,  who  were  also 
the  lawyers;  the  barons,  or  great  lords  of  the  land;  the  knights,  or  soldiery, 
who  were  the  subordinate  landholders;  and  the  burghers,  or  inferior  trades- 
men, who,  from  their  insignificancy,  happily  retained,  in  their  socage  and  bur^ 
gskge  tenure,  some  *  points  of  their  ancient  ireedom.  All  the  rest  were  r^^oA  1 
villeins  or  bondmen.  *•         ■■ 

From  so  complete  and  well-concerted  a  scheme  of  servility,  it  has  been  the 
work  of  generations  for  our  ancestors  to  redeem  themselves  and  their  pos- 
terity into  that  state  of  liberty  which  we  now  enjoy;  and  which,  therefore,  is 
not  to  be  looked  upon  as  consisting  of  mere  encroachments  on  the  crown,  and 
infringements  on  the  prerogative,  as  some  slavish  and  narrow-minded  writers 
in  the  last  century  endeavored  to  maintain;  but  as,  in  general,  a  gradual  res- 
toration of  that  ancient  constitution,  whereof  our  Saxon  forefathers  had  been 
unjustly  deprived,  partly  by  the  policy,  and  partly  by  the  force,  of  the  Nor- 
man. How  that  restoration  has,  in  a  long  series  of  years,  been  step  by  step 
effected,  I  now  proceed  to  inquire. 

William  Bufus  proceeded  on  his  father's  plan,  and  in  some  points  extended 
it;  particularly  with  regard  to  the  forest-laws.  But  his  brother  and  successor, 
Henry  the  First,  found  it  expedient,  when  first  he  came  to  the  crown,  to  in- 
gpratiate  himself  with  the  people;  by  restoring  (as  our  monkish  historians  tell 
us)  the  laws  of  King  Edward  the  Confessor.  The  ground  whereof  is  this: 
that  by  charter  he  gave  up  the  great  grievances  of  marriage,  ward,  and  relief, 
the  beneficial  pecuniary /reiite  of  his  feudal  tenures;  but  reserved  the  tenures 
themselves  for  the  same  military  purposes  that  his  father  introduced  them. 
He,  also,  abolished  the  eur/eu:  (e)  for,  though  it  is  mentioned  in  our  laws  a 
full  century  afterwards,  (/)  yet  it  is  rather  spoken  of  as  a  known  time  of 
night  (so  denominated  from  that  abrogated  usage),  than  as  a  still  subsisting 
custonL  There  is  extant  a  code  of  laws  in  his  name,  consisting  partly  of  those 
of  the  Confessor,  but  with  great  additions  and  alterations  of  his  own;  and 
chiefly  calculated  for  the  regulation  of  the  county  courts.  It  contains  some 
directions  as  to  crimes  and  their  punishments  (that  of  theft  being  made  capital  in 
his  reign),  and  a  few  things  relating  to  estates,  ^particularly  as  to  the  r»42i-i 
descent  of  lands:  which  being  by  the  Saxon  laws  equally  to  all  the  ^  -l 
sons,  by  the  feudal  or  Norman,  to  the  eldest  only.  King  Henry  here  moderated 
the  difference;  directing  the  eldest  son  to  have  only  the  principal  estate,  ^^pri' 
mum  pair  is  feodum;^  the  rest  of  his  estates,  if  he  had  any  others,  being  equally 
divided  among  them  all.  On  the  other  hand,  he  gave  up  to  the  clergy  the 
free  election  of  bbhops  and  mitred  abbots;  reserving,  however,  these  ensigns 
of  patronage,  oonge  cTealire^  custody  of  the  temporalties  when  vacant,  and 
homa^  upon  their  restitution.  He  lastly  united  again  for  a  time  the  civil  and 
ecclesiastical  courts,  which  union  was  soon  dissolved  by  his  Norman  clergy: 
and,  upon  that  final  dissolution,  the  cognizance  of  testamentary  causes  seems 
to  have  been  first  given  to  the  ecclesiastical  court.  The  rest  remained  as  in 
his  father's  time;  m>m  whence  we  may  easily  perceive  how  far  short  this  was 
of  a  thorough  restitution  of  King  Edward's  or  the  Saxon  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is,  f)romised  much  at  his 
accession,  especially  with  regard  to  redressing  the  grievances  of  the  forest-laws, 
but  performed  no  great  matter  either  in  that  or  in  any  other  point.  It  is  from 
his  reign,  however,  that  we  are  to  date  the  introduction  of  the  Roman  civil 
and  oanon  laws  into  this  realm:  and  at  the  same  time  was  imported  the  doc- 
trine of  appeals  to  the  court  of  Rome,  as  a  branch  of  the  canon  law. 

By  the  time  of  King  Henry  the  Second,  if  not  earlier,  the  charter  of  Henry 
(he  First  seems  to  have  been  forgotten:  for  we  find  the  claim  of  marriage, 
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irurdy  and  relief,  then  floarhhing  in  full  vigonr.  The  right  of  primogeniture 
■eemB  ako  to  have  tacitly  revived,  being  found  more  convenient  for  the  public 
than  the  parcelling  of  estates  into  a  multitude  of  minute  subdivisions.  How^ 
ever,  in  tnis  prince's  reign  much  was  done  to  methodise  the  laws,  and  reduce 
them  into  a  regular  order;  as  appears  from  that  excellent  treatise  of  Olanvil; 
which,  though  some  of  it  be  now  antiquated  and  altered,  jet,  when  compared 
r*422 1  ^^^  ^^^  ^^^  ^^  Henry  the  First,  ^carries  a  manifest  superiority.  (^) 
■-  -'  Throughout  his  reign,  also,  was  continued  the  important  struffgle^ 
which  we  have  had  occasion  so  often  to  mention,  between  the'  laws  of  Enp^- 
land  and  Rome:  the  former  supported  by  the  strength  of  the  temporal  nobil* 
ity,  when  endeavoured  to  be  supplanted  in  favour  of   the  latter  by  the 

fopish  clergy.  Which  dispute  was  kept  on  foot  till  the  reign  of  Edward  the 
'irst:  when  the  laws  of  England,  under  the  new  discipline  introduced  by  that 
skilful  commander,  obtained  a  complete  and  permanent  victory.  In  the  pres- 
ent reign  of  Henry  the  Second,  there  are  four  things  which  peculiarly  merit  the 
attention  of  a  legal  antiquarian:  1.  The  constitutions  of  the  parliament  at  Clar- 
endon, A.  D.,  1164,  whereby  the  king  checked  the  power  of  the  pope  and  his 
clergy,  and  greatly  narrowed  the  total  exemption  they  claimed  from  the 
secular  jurisdiction:  though  his  farther  progress  was  unhappily  stopped  by 
the  fatal  event  of  the  disputes  between  him  and  Archbishop  Becket.  2.  The 
institution  of  the  office  of  justices  in  eyre,  in  Uinere;  the  kmg  having  divided 
the  kingdom  into  six  circuits  (a  little  different  from  the  present),  and  com- 
missioned these  new  created  judges  to  administer  justice,  and  try  writs  of 
assize  in  the  several  counties.  These  remedies  are  said  to  have  been  then 
first  invented;  before  which  all  causes  were  usually  terminated  in  the  county 
courts,  accordiug  to  the  Saxon  custom;  or  before  the  king's  justiciaries  in 
the  aularegiSf  in  pursuance  of  the  Norman  regulations.  The  latter  of  which 
tribunals,  travelling  about  with  the  kin^s  person,  occasioned  intolerable  ex- 
pense and  delay  to  the  suitors;  and  the  former,  however  proper  for  little  debts 
or  minute  actions,  wliere  even  injustice  is  better  than  procrastination,  were 
now  become  liable  to  too  much  ignorance  of  the  law,  and  too  much  ]»artiality 
as  to  facts,  to  determine  matters  of  considerable  moment.  8.  The  introduc- 
tion and  establishment  of  the  grand  assize,  or  trial  by  a  special  kind  of  jurv  in 
a  writ  of  right,  at  the  option  of  the  tenant  or  defendant,  instead  of  the  oaiv 
barous  and  Norman  trial  oy  batteL  4.  To  this  time  must  also  be  referred  the  in- 
r*428 1  ^^^^^^^^^  ^^  escuage,  or  pecuniary  *commutation  for  personal  military 
I-  -I  service;  which  in  process  of.  time  was  the  parent  of  the  ancient  subsi- 
dies granted  to  the  crown  by  parliament,  and  the  land  tax  of  later  times. 

Richard  the  First,  a  brave  and  magnanimous  prince, was  a  sportsman  as  well 
as  a  soldier;  and,  therefore,  enforced  the  forest  laws  with  some  rigour;  which 
occasioned  many  discontents  among  his  people:  though  (according  to  Matthew 
Paris)  he  repealed  the  penalties  of  castration,  loss  of  eyes,  and  cutting  off  the 
hands  and  feet,  before  inflicted  on  such  as  transgressed  in  hunting;  probably 
finding  that  their  severity  prevented  prosecutions.    He  also,  when  abroad,  com- 

Eosed  a  bod^  of  naval  laws  at  the  Isle  of  Oleron,  which  are  still  extant,  and  of 
igh  authority ;  for  in  his  time  we  began  again  to  discover,  that  (as  an  island) 
we  were  naturally  a  maritime  power.  But  with  regard  to  civil  proceedings, 
we  find  nothing  very  remarkable  in  this  reign,  except  a  few  reflations  regard- 
ing the  Jews,  and  the  justices  in  eyre:  the  king's  thoughts  being  chiefly  taken 
up  by  the  knight  errantry  of  a  croisade  against  the  Saracens  in  the  holy  land. 
In  King  John's  time,  and  that  of  his  son,  Henry  the  Third,  the  rigours  of  the 
feudal  tenures  and  the  forest  laws  were  so  warmly  kept  up,  that  they  occasioned 
many  insurrections  of  the  barons  or  principal  feudatories:  which  at  last  had  this 
effect,  that  first  King  John,  and  afterwards  his  son,  consented  to  the  two  famous 
charters  of  English  liberties,  m<igna  carta  and  carta  deforesta.  Of  these  the 
latter  was  well  calculated  to  redress  many  grievances  and  encroachments  of  the 
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orowDy  in  the  exertion  of  fore6t*Iaw:  and  the  former  confirmed  many  liberties 
of  the  churchy  and  redressed  many  grievances  incident  to  feudal  tenures,  of  no 
small  moment  at  the  time;  though  now,  unless  considered  attentively  and  with 
this  retrospect,  they  iseem  but  of  trifling  concern.  But,  besides  these  feudal 
provisions,  care  was  also  taken  therein  to  protect  the  subject  against  other 
oppressions,  then  frequently  arising  from  unreasonable  amercements,  from 
illegal  distresses,  or  other  process  for  debts  or  services  due  to  the  crown,  and 
*from  the  tyrannical  abuse  of  the  prerogative  of  purveyance  and  pre-  1*4041 
emption.  It  fixed  the  forfeiture  of  lands  for  f elonv  in  the  same  man*  ^  J 
ner  as  it  still  remains:  prohibited  for  the  future  the  grants  of  exclusive  fish* 
eries;  and  the  erection  of  new  bridges  so  as  to  oppress  the  neighbourhood. 
With  respect  to  private  rights;  it  established  the  testamentary  power  of  the 
subject  over  part  of  his  personal  estate,  the  rest  being  distributed  among  his 
wife  and  children;  it  laid  down  the  law  of  dower,  as  it  hath  continued  ever 
since;  and  prohibited  the  appeals  of  women,  unless  for  the  death  of  their  hus- 
bands. In  matters  of  public  police  and  national  concern:  it  enjoined  an  uni- 
formity of  weights  and  measures;  gave  new  encouragements  to  commerce,  by 
the  protection  of  merchant  strangers;  and  forbade  the  alienation  of  lands  in 
mortmain.  With  regard  to  the  administration  of  justice:  besides  prohibiting 
all  denials  or  delays  of  it^  it  fixed  the  court  of  common  ]^lea8  at  Westminster, 
that  the  suitors  might  no  l6nger  be  harassed  with  following  the  king's  person 
in  all  its  progresses;  and  at  the  same  time  brought  the  trial  of  issues  home  to 
the  very  doors  of  the  freeholders  by  directing  assizes  to  be  taken  in  the  pro- 
per counties,  and  establishing  annual  circuits;  it  also  corrected  some  abuses 
then  incident  to  the  trials  by  wager  of  law  and  of  battel;  directed  the  regular 
awarding  of  inquest  for  life  or  member;  prohibited  the  king's  inferior  minis- 
ters from  holding  pleas  of  the  crown,  or  trying  any  criminal  charge,  where- 
by many  forfeitures  might  otherwise  have  unjustly  accrued  to  the  exchequer; 
and  regulated  the  time  and  place  of  holding  the  inferior  tribunals  of  justice, 
the  county  court,  sheriff's  tourn,  and  court-Teet.  It  confirmed  and  established 
the  liberties  of  the  city  of  London,  and  all  other  cities,  boroughs,  towns,  and 
ports  of  the  kingdom.  And,  lastly  (which  alone  would  have  merited  the  title 
that  it  bears,  of  the  great  charter),  it  protected  every  individual  of  the  nation 
in  the  free  enjoyment  of  his  life,  his  liberty,  and  his  property,  unless  declared 
to  be  forfeited  by  the  judgment  of  his  peers,  or  the  law  of  the  land.  (3) 

*However,  by  means  of  these  struggles,  the  pope  in  the  reign  of  King  r^^o  r -i 
John,  gained  a  still  greater  ascendant  here,  than  he  ever  had  before  en-  ^  J 
joyed;  which  continued  through  the  long  reign  of  his  son,  Henry  the  Third: 
in  the  beginning  of  whose  time  the  old  Saxon  trial  by  ordeal  was  also  totally 
abolished.  And  we  may  by  this  time  perceive  in  Bracton's  treatise,  a  still  far- 
ther improvement  in  the  method  and  regularity  of  the  common  law,  especial- 
ly in  the  point  of  pleadings.  (A)  Nor  must  it  be  forgotten  that  the  first  traces 
which  remain  of  the  separation  of  the  greater  barons  from  the  less,  in  the  con- 
stitution of  parliaments,  are  found  in  the  great  charter  of  King  John;  though 
omitted  in  that  of  Henry  III,  and  that,  towards  the  end  of  the  latter  of  these 
reigns,  we  find  the  first  record  of  any  writ  for  summoning  knights,  citizens  and 
burgesses  to  parliament.  And  here  we  conclude  the  second  period  of  our 
English  legal  history. 

(&)  Hal  Htot  a  L.  isai 

(8)  The  39th  chapter  of  the  charter  of  John  was:  "Ne  corpus  liberl  hominis  capiatur  nee 
imprisonetur  nee  disseisietur  neo  utlagetur  necezuletur,  nee  aliquo  modo  destruatur,  nee  rex 
eat  vel  mittat  super  eum  vi,  niri  per  Judicium  parium  suorum  vel  per  legem  terrsB."  By 
'  the  charter  of  Heniy  III,  the  provision  was  slightly  altered:  "Kullus  liber  homo  capiatur 
'  vel  imprisonetur  aut  disseisietur  de  libero  tenemento  suo  vel  lihertatibus  vel  liberis  consuet 
ludinibus  suis,  aut  utlagetur  aut  exuletur,  aut  aliquo  modo  destruatur,  neo  super  eum  ib'u 
mus,  neo  super  eum  mittimus,  nisi  per  legale  Judicium  parium  suorum  vel  per  legem  terne." 
6ee  Oooley's  Const.  Lim,  851,  n. 
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TTL  The  third  commences  with  the  reign  of  Edward  the  First,  who  hath 
Jastly  been  styled  our  English  Justinian.  For  in  his  time  the  law  did  receive 
so  sudden  a  perfection,  that  Sir  Matthew  Hale  does  not  scruple  to  affirm,  (/') 
that  more  was  done  in  the  first  thirteen  years  of  his  reign  to  settle  and  estab- 
lish the  distributive  justice  of  the  kingdom,  than  in  all  the  ages  since  that  time 
put  together. 

It  would  be  endless  to  enumerate  all  the  particulars  of  these  regulations;  but 
the  principal  may  be  reduced  under  the  following  general  heads.  1.  He  estab- 
lished, confirmed,  and  settled  the  great  charter  and  charter  of  forests.  2.  He 
gave  a  mortal  wound  to  the  encroachments  of  the  pope  and  his  clergy,  by  limit- 
ing and  establishing  the  bounds  of  ecclesiastical  jurisdiction:  and  by  obliging 
the  ordinary,  to  whom  all  the  goods  of  intestates  at  that  time  belonged,  to  dis- 
charge the  debts  of  the  deceased.  3.  He  defined  the  limits  of  the  several  tem- 
poral courts  of  the  highest  jurisdiction,  those  of  the  king's  bench,  common 
P4261  P^^^^»  ^^^  exchequer;  so  as  *they  might  not  interfere  with  each  other's 
1-  -I  proper  business:  to  do  which  they  must  now  have  recourse  to  a  fiction, 
very  necessary  and  beneficial  in  the  present  enlarged  state  of  property.  4.  He 
settled  the  boundaries  of  the  inferior  courts  in  counties,  hundreds,  and  manors: 
oonfining  them  to  causes  of  no  great  amount,  according  to  their  primitive  in- 
stitution: though  of  considerably  greater,  than  by  the  alteration  of  the  value 
of  money  they  are  now  permitted  to  determine.  5.  He  secured  the  property 
of  the  subject,  by  abolishing  all  arbitrary  taxes  and  talliages,  levied  without 
the  consent  of  the  national  council.  6.  He  guarded  the  common  justice  of  the 
kingdom  from  abuses,  by  giving  up  the  royal  prerogative  of  sending  mandates 
to  interfere  in  private  causes.  7.  lie  settled  the  form,  solemnities  and  effect; 
of  fines  levied  in  the  court  of  common  pleas:  though  the  thing  itself  was  ot 
Saxon  original.  8.  He  first  established  a  repository  for  the  public  records  of 
the  kingdom;  few  of  which  are  ancienter  than  the  reign  of  his  father,  and 
those  were  by  him  collected.  9.  He  improved  upon  the  laws  of  King  Alfred, 
by  that  great  and  orderly  method  of  watch  and  ward,  for  preserving:  the  pub^ 
lie  peace  and  preventing  robberies,  established  by  the  statute  of  Winchester. 
10.  He  settled  and  reformed  many  abuses  incident  to  tenures,  and  removed 
some  restraints  on  the  alienation  of  landed  property,  by  the  statute  of  quia 
emptores.  11.  He  instituted  a  speedier  way  for  the  recovery  of  debts,  by  grant- 
ing execution,  not  only  upon  goods  and  chattels,  but  also  upon  lands,  by  writ  of 
elegit;  which  was  of  signal  benefit  to  a  trading  people:  and  upon  the  same  com- 
mercial ideas,  he  also  allowed  the  charging  of  lands  in  a  statute  merchant,  to 
pay  debts  contracted  in  trade,  contrary  to  all  feudal  principles.  12.  He  effec- 
tually provided  for  the  recovery  of  advowsons,  as  temporal  rights;  in  which, 
before,  the  law  was  extremely  deficient.  13.  He  also  effectually  closed  the 
great  gulf,  in  which  all  the  landed  property  of  the  kingdom  was  in  danger  of 
being  swallowed,  by  his  reiterated  statutes  of  mortmain;  most  admirably  ad- 
apted to  meet  the  frauds  that  had  then  been  devised,  thoi^h  afterwards  con- 
r*427l  ^^^^^  ^^  ^®  evaded  by  the  invention  of  uses.  *14.  E^  established  a  new 
L  -I  limitation  of  property  by  the  creation  of  estates-tail;  concerning  the 
good  policy  of  which,  modem  times  have,  however,  entertained  a  very  different 
opinion.  16.  He  reduced  all  Wales  to  the  subjection,  not  only  of  the  crown, 
but  in  ffreat  measure  of  the  laws  of  England  (which  was  thoroughly  com- 
pleted m  the  reign  of  Henry  the  Eighth);  and  seems  to  have  a  entertained  a 
design  of  doing  the  like  by  Scotland,  so  as  to  have  formed  an  entire  and  com- 
plete union  of  the  island  of  Great  Britain. 

I  might  continue  this  catalogue  much  farther — ^but  upon  the  whole  we  may 
observe,  that  the  very  scheme  and  model  of  the  administration  of  common 
justice  between  party  and  party,  was  entirely  settled  by  this  king;  (k)  and  ha* 
continued  nearly  the  same,  in  all  suooeedin^  ages,  to  this  day,  abating  some- 
few  alterations,  which  the  humor  or  necessity  of  subsequent  times  haui  oooa* 
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•ioiied.  The  forms  of  writs,  by  which  actions  are  oommenoed,  were  perfected 
in  his  reign,  and  established  as  models  for  posterity.  The  pleadings  consequent 
upon  the  writs,  were  then  short,  nervoas  and  perspicuons;  not  intricate,  verbose 
and  formal  The  legal  treatises,  written  in  his  time,  as  Britton,  Fleta,  Heng^ 
ham,  and  the  rest,  are,  for  the  most  part,  law  at  this  day;  or  at  least,  toere  so, 
till  the  alteration  of  tenures  took  place.  And,  to  conclude,  it  is  from  this 
period,  from  the  exact  observation  of  magna  earta^  rather  than  from  its  mah- 
ing  or  renetoaly  in  the  days  of  his  grandfather  and  father,  that  the  liberty  of 
Englishmen  began  again  to  rear  its  head:  though  the  weight  of  the  military 
tenures  hang  heavy  upon  it  for  many  ages  after. 

I  cannot  give  a  better  proof  of  the  excellence  of  his  constitutions  than  that 
from  his  time  to  that  of  Menry  the  Eighth,  there  happened  very  few,  and  those 
not  very  considerable,  alterations  in  the  legal  ^or»7W  of  proceedings.  As  to  mat- 
ter of  substance:  the  old  Gk>thic  powers  of  electing  the  principal  subordinate 
magistrates,  the  sheriffs,  and  ^conservators  of  the  peace,  were  taken  i^^qsI 
from  the  people  in  the  reigns  of  Edward  11  and  Edward  III;  and  jus-  *■  ^ 
tices  of  the  peace  were  established  instead  of  the  latter.  In  the  reign,  also,  of 
Edward  the  Third,  the  parliament  is  supposed  most  probably  to  have  assumed 
its  present  form  by  a  separation  of  the  commons  from  the  lords.  The  statute 
for  defining  and  ascertaining  treasons  was  one  of  the  first  productions  of  this 
new-modelled  assembly;  and  the  translation  of  the  law  proceedings  from  French 
into  I^tin  another.  Much  also  was  done,  under  the  auspices  of  this  magnani- 
mous prince,  for  establishing  our  domestic  manufactures;  bv  prohibiting  the 
exportation  of  English  wool,  and  the  importation  or  wear  of  f<>reign  cloth  or 
furs;  and  by  encouraging  cloth- workers  from  other  countries  to  settle  here.  Nor 
was  the  legislature  inattentive  to  many  other  branches  of  commerce,  or  indeed, 
to  commerce  in  general;  for,  in  particular,  it  enlarged  the  credit  of  the  mer- 
chant, by  introducing  the  statute  staple;  whereby  he  might  the  more  readily 
pledge  his  lands  for  the  security  of  his  mercantile  debts.  And,  as  personal 
property  now  grew  .by  the  extension  of  trade  to  be  much  more  considerable 
than  formerly,  care  was  taken,  in  case  of  intestacies,  to  appoint  administrators, 
particularly  nominated  by  the  law,  to  distribute  that  personal  property  among 
the  creditors  and  kindred  of  the  deceased,  which  before  had  been  usually  ap- 
plied, by  the  officers  of  the  ordinary,  to  uses  then  denominated  pious.  The 
statutes  also  of  prosmunire,  for  effectually  depressing  the  civil  power  of  the 
pope,  were  the  work  of  this  and  the  subsequent  reign.  And  the  establishment 
of  a  laborious  parochial  clergy,  by  the  endowment  of  vicarages  out  of  the  over- 
grown possessions  of  the  monasteries,  added  lustre  to  the  dose  of  the  four- 
teenth century;  though  the  seeds  of  the  general  reformation,  which  were  there- 
by first  80wn  in  the  kingdom,  were  almost  overwhelmed  bv  the  spirit  of  persecu- 
tion, introduced  into  the  laws  of  the  land  by  the  influence  of  the  regular 
clergy. 

From  this  time  to  that  of  Henry  the  Seventh,  the  civil  wars  and  disputed 
titles  to  the  crown  gave  no  leisure  for  farther  ^juridical  improvement;  rv^ooi 
"  nam  silent  leges  inter  arma?^  And  yet  it  is  to  these  very  disputes  that  ^  -* 
we  owe  the  happy  loss  of  all  the  dominions  of  the  crown  on  the  continent  of 
France;  which  turned  the  minds  of  our  subsequent  princes  entirely  to  domes- 
tic concerns.  To  these,  likewise,  we  owe  the  method  of  barring  entails  by  the 
fiction  of  common  recoveries;  invented  originally  by  the  clergy  to  evade  the 
statutes  of  mortmain,  but  introduced  under  Edward  the  Fourth  for  the  pur- 
pose of  unfettering  estates,  and  making  them  more  liable  to  forfeiture:  while, 
on  the  other  hand,  the  owners  endeavoured  to  protect  them  by  the  universal 
establishment  of  u&ts^  another  of  the  clerical  inventions. 

In  the  reign  of  Henry  the  Seventh,  his  ministers  ^not  to  say  the  king  him- 
self) were  more  industrious  in  hunting  out  prosecutions  upon  old  and  forgot- 
ten penal  laws,  in  order  to  extort  money  from  the  subject,  than  in  framing  any 
new  and  beneficial  regulations.     For  the  distinguishing  character  of  this  reign 
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was  that  of  amaflsing  treasure  in  the  king's  coffers,  by  every  means  that 
could  be  devised:  and  ahnost  every  alteration  in  the  laws»  however  salutary  or 
otherwise  in  their  future  consequences,  had  this  and  this  only  for  their  great 
and  immediate  object.  To  this  end  the  court  of  star-chamber  was  new  model- 
led, and  armed  with  powers  the  most  dangerous  and  unconstitutional,  over  the 
persons  and  properties  of  the  subject.  Informations  were  allowed  to  be  re- 
ceived, in  lieu  of  indictments,  at  tne  assizes  and  sessiohs  of  the  peace,  in  order 
to  multiply  fines  and  pecuniary  penalties.  The  statute  of  fines  for  landed  pro* 
perty  was  craftily  and  covertly  contrived,  to  facilitate  the  destruction  of  en- 
tails, and  make  the  owners  of  real  estates  more  capable  to  forfeit  as  well  as 
to  alien.  The  benefit  of  clergy  (which  so  often  intervened  to  stop  attainders 
and  save  the  inheritance)  was  now  allowed  only  once  to  lay  offenders,  who  only 
could  have  inheritances  to  lose.  A  writ  of  capias  was  permitted  in  all  actions 
on  the  case,  and  the  defendant  might  in  consequence  be  outlawed ;  because  up- 
on such  outlawry  his  goods  became  the  property  of  the  crown.  In  short,  there 
r*430l  ^^  ^^r<^^y  A  statute  in  this  reign  *introductive  of  a  new  law,  or  modify- 
■>  ^  ing  the  old,  but  what  either  directly  or  obliquely  tended  to  the  emolu- 
ment of  the  exchequer. 

xV.  This  brings  us  to  the  fourth  period  of  our  legal  history,  viz:  the  refor- 
mation of  religion  under  Henry  the  Eighth,  and  his  children;  which  opens  an 
entire  new  scene  in  ecclesiastical  matters;  the  usurped  power  of  the  pope  bein^ 
now  forever  routed  and  destroyed,  all  his  connections  with  this  island  cut  of^ 
the  crown  restored  to  its  supremacy  over  spiritual  men  and  causes,  and  the 
patronage  of  bishoprics  being  once  more  indisputably  vested  in  the  king. 
And,  had  the  spiritual  courts  been  at  this  time  reunited  to  the  civil,  we  should 
have  seen  the  old  Saxon  constitution  with  regard  to  the  ecclesiastical  polity 
completely  restored. 

With  regard  also  to  our  civil  polity,  the  statute  of  wills,  and  the  statute  of 
uses  (both  passed  in  the  reign  of  this  prince),  made  a  great  alteration  as  to 
property;  the  former  bv  allowing  the  devise  of  real  estates  by  will,  which  be- 
fore was  in  general  forbidden;  the  latter,  by  endeavouring  to  destroy  the  in- 
tricate nicety  of  ttseSy  though  the  narrowness  and  pedantry  of  the  courts  of 
common  law  prevented  this  statute  from  having  its  full  beneficial  effect.  And 
thence  the  courts  of  equity  assumed  a  jurisdiction,  dictated  by  common  justice 
and  common  sense;  which,  however  arbitrarily  exercised  or  productive  of  jeal- 
ousies in  its  infancy,  has  at  length  been  matured  into  a  most  elegant  system  of 
rational  jurisprudence;  the  principles  of  which  (notwithstandmg  they  may 
differ  in  forms)  are  now  equally  adopted  by  the  courts  of  both  law  and  equity. 
From  the  statute  of  uses,  and  another  statute  of  the  same  antiquity  (which 
protected  estates  for  years  from  being  destroyed  by  the  reversioner),  a  re- 
markable alteration  took  place  in  the  mode  of  conveyancing:  the  ancient  assur- 
ance of  feoffment  and  livery  upon  the  land  being  now  very  seldom  practised, 
since  the  more  easy  and  more  private  invention  of  transferring  property,  by 
secret  conveyances  to  uses,  and  long  terms  of  years  being  now  continually 
T*4.*M'\  ^^^^^^^  ^^  mortgages  and  ^family  settlements,  which  may  be  moulded 
«-        •'  to  a  thousand  useful  purposes  by  the  ingenuity  of  an  able  artist. 

The  farther  attacks  in  this  reign  upon  the  immunity  of  estates-tail,  which 
reduced  them  to  a  little  more  than  the  conditional  fees  at  the  common  law, 
before  the  passing  of  the  statute  de  donis  ;  the  establishment  of  recogniautncea 
in  the  nature  of  a  statute-staple,  for  facilitating  the  raising  of  money  upon 
landed  security;  and  the  introduction  of  the  bankrupt  laws,  as  well  for  the 
punishment  of  the  fraudulent,  as  the  relief  of  the  unfortunate,  trader;  all  these 
were  capital  alterations  of  our  legal  polity,  and  highly  convenient  to  that  char- 
acter, which  the  Encrlish  bejran  now  to  re-nssume,  of  a  great  commercial  peo- 
ple. The  incorporation  of  Wales  with  England,  and  the  more  uniform  admin- 
istration of  justice,  by  dest roving  some  counties  palatine,  and  abridging  the 
unreasonable  privileges  of  such  as  remained,  added  dignity  and  strength  to  the 
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monarchy;  and,  together  with  the  numerous  improvements  before  observed 
upon,  and  the  redress  of  many  grievances  and  oppressions  which  had  been  in- 
troduced by  his  father,  will  ever  make  the  administration  of  Henry  VIII  a 
very  distinguished  asra  in  the  annals  of  judicial  history. 

It  must  be  however  remarked,  that  (particularly  in  his  latter  years)  the  royal 
prerogative  was  then  strained  to  a  very  tyrannical  and  oppressive  height;  and, 
what  was  the  worst  circumstance,  its  encroachments  were,  established  by  law^ 
under  the  sanction  of  those  pusillanimous  parliaments,  one  of  which,  to  its 
eternal  disgrace,  passed  a  statute,  wherebv  it  was  enacted  that  the  king's  proc- 
lamations should  have  the  force  of  acts  of  parliament;  and  others  concurred  in 
the  creation  of  -that  amazing  heap  of  wild  and  new-fangled  treasons,  which 
were  slightly  touched  upon  in  a  former  chapter.  (1)  Happily  for  the  nation, 
this  arbitrary  reign  was  succeeded  by  the  minority  of  an  amiable  prince;  during 
the  short  sunshine  of  which,  great  part  of  these  extravagant  laws  were  repealed. 
•And  to  do  justice  to  the  shorter  reign  of  Queen  Mary,  *many  salutary  r^^oni 
and  popular  laws  in  civil  matters  were  made  under  her  administration;  ^  -' 
perhaps  the  better  to  reconcile  the  people  to  the  bloody  measures  which  she 
was  induced  to  pursue,  for  the  re-establishment  of  religious  slavery:  the  well- 
concerted  schemes  for  effecting  which,  were  (through  the  providence  of  God) 
defeated  by  the  seasonable  accession  of  Queen  Elizabeth. 

The  religious  liberties  of  the  nation  being,  by  that  happy  event,  established 
(we  trust)  on  an  eternal  basis,  (though  obliged  in  their  infancy  to  be  guarded, 
against  papists  and  other  non-conformists,  by  laws  of  too  sanguinary  a  nature); 
the  forest-laws  having  fallen  into  disuse;  and  the  administration  of  civil  rights 
in  the  courts  of  justice  being  carried  on  in  a  regular  course,  according  to  the 
wise  institutions  of  King  Edward  the  First,  without  any  material  innovations: 
all  the  principal  grievances  introduced  by  the  Norman  conquest  seem  to  have 
been  gradually  shaken  off,  and  our  Saxon  constitution  restored,  with  consider- 
able improvements:  except  only  in  the  continuation  of  the  military  tenures, 
and  a  few  other  points,  which  still  armed  the  crown  with  a  very  oppressive  and 
dangerous  prerogative.  It  is  also  to  be  remarked  that  the  spirit  of  enriching 
the  clergy  and  endowing  religious  houses  had  (through  the  former  abuse  of  it) 
gone  over  to  such  a  contrary  extreme,  and  the  princes  of  the  house  of  Tudor 
and  their  favourites  had  fallen  with  such  avidity  upon  the  spoils  of  the  church, 
that  a  decent  and  honourable  maintenance  was  wanting  to  many  of  the  bishops 
and  clergy.  This  produced  the  restraining  statutes,  to  prevent  the  alienation 
of  lands  and  tithes  belonging  to  the  church  and  universities.  The  number  of 
indigent  persons  being  also  greatly  increased,  by  withdrawing  the  alms  of  the 
monasteries,  a  plan  was  formed  in  the  reign  of  Queen  Elizabeth,  more  humane 
and  beneficial  tnan  even  the  feeding  and  clothing  of  millions;  by  affording  them 
the  means  (with  proper  industry)  to  feed  and  to  clothe  themselves.  And,  the 
farther  any  subsequent  plans  for  maintaining  the  poor  have  departed  from  this 
institution,  the  more  impracticable  and  even  pernicious  their  visionary  attempts 
have  proved. 

^However,  considering  the  reign  of  Queen  Elizabeth  in  a  great  and  r^^oo-i 
political  view,  we  have  no  reason  to  regret  many  subsequent  alterations  ^  -' 
m  the  English  constitution.  For,  though  in  general  she  was  a  wise  and  excel- 
lent princess,  and  loved  her  people:  though  in  her  time  trade  flourished,  riches 
increased,  the  laws  were  duly  aaministered,  the  nation  was  respected  abroad, 
and  the  people  happy  at  home:  yet  the  increase  of  the  power  of  the  star- 
chamber,  and  the  erection  of  the  high  commission  court  in  matters  ecclesiasti- 
cal, were  the  work  of  her  reign.  She  also  kept  her  parliament  at  a  very  awful 
distance:  and  in  man^  particulars  she,  at  times,  would  carry  the  prerogative  as 
high  as  her  most  arbitrary  predecessors.  It  is  true,  she  very  seldom  exerted 
this  prerogative,  so  as  to  oppress  individuals;  but  still  she  had  it  to  exert;  and 
therefore  the  felicity  of  her  reign  depended  more  on  her  want  of  opportunity 

(I)  See  pace  SB. 
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and  inclination^  than  want  of  power,  to  play  the  tyrant.  This  is  a  high  encom- 
ium on  her  merit;  but  at  the  same  time  it  is  sufficient  to  show,  that  these  were 
not  those  golden  days  of  genuine  liberty  that  we  formerly  were  taught  to  be- 
lieve: for  surelj^  the  true  liberty  of  the  subject  consists  not  so  much  in  the 
gracious  behaviour,  as  in  the  limited  power,  of  the  sovereign. 

The  great  revolutions  that  had  happened,  in  manners  and  in  property,  had 
paved  the  way,  by  imperceptible  yet  sure  degrees,  for  as  g^at  a  revolution  in 
government:  yet,  while  that  revolution  was  effecting,  the  crown  became  more 
arbitrary  than  ever,  by  the  progress  of  those  very  means  which  afterwards 
reduced  its  power.  It  is  obvious  to  every  observer  that,  till  the  close  of  the 
Lancastrian  civil  wars,  the  property  and  the  power  of  the  nation  were  chiefly 
divided  betv^een  the  king,  the  nobility,  and  the  clergy.  The  commons  were 
generally  in  a  state  of  great  ignorance;  'their  personal  wealth,  before  the  ex- 
tension of  trade,  was  comparatively  small;  and  the  nature  of  their  landed 
property  was  such  as  kept  tbem  in  continual  dependence  upon  their  feudal 
r*434l  ^^^^'  being  usually  some  powerful  baron,  some  opulent  abbey,  *or 
*-  ^  sometimes  the  king  himself.  Though  a  notion  of  general  liberty  had 
strongly  pervaded  and  animated  the  whole  constitution,  yet  the  particular  lib- 
erty, the  natural  equality,  and  personal  independence  of  individuals,  were  little 
regarded  or  thought  of;  nay,  even  to  assert  them  was  treated  as  the  height  of 
sedition  and  rebellion.  Our  ancestors  heard,  with  detestation  and  horror,  those 
sentiments  rudely  delivered,  and  pushed  to  most  absurd  extremes,  by  the  vio- 
lence of  a  Cade  and  a  Tyler;  which  have  since  been  applauded,  with  a  zeal  al- 
most rising  to  idolatry,  when  softened  and  recommended  by  the  eloquence,  the 
moderation,  and  the  arguments  of  a  Sidney,  a  Locke,  and  a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the  progress  of  reli- 
gious reformation,  began  to  be  universally  disseminated;  when  trade  and  navi- 
gation were  suddenly  carried  to  an  amazing  extent,  by  the  use  of  the  compass 
and  the  consequent  discovery  of  the  Indies;  the  minds  of  men,  thus  enlight- 
ened by  science,  and  enlarged  by  observation  and  travel,  be^an  to  entertain  a 
more  just  opinion  of  the  dignity  and  rights  of  mankind.  An  inundation  of 
wealth  flowed  in  upon  the  merchants,  and  middling  rank;  while  the  two  great 
estates  of  the  kingdom,  which  formerly  had  balanced  the  prerogative,  the  no- 
bility and  clergy,  were  greatly  impoverished  and  weakened.  The  popish 
clergy,  detected  m  their  frauds  and  abuses,  exposed  to  the  resentment  of  the 
populace,  and  stripped  of  their  land  and  revenues,  stood  trembling  for  their 
very  existence.  The  nobles,  enervated  by  the  refinements  of  luxury  (which 
knowledge,  foreign  travel  and  the  progress  of  the  politer  arts,  are  too  apt  to 
introduce  with  themselves),  and  fired  with  disdain  at  being  rivaled  in  magnifi- 
cence by  the  opulent  citizens,  fell  into  enormous  expenses;  to  gratify  which 
they  were  permitted,  by  the  policy  of  the  times,  to  dissipate  their  overgrown 
estates,  and  alienate  their  ancient  patrimonies.  This  gradually  reduced  their 
power  and  their  influence  within  a  very  moderate  bound;  while  the  king,  by 
the  spoil  of  the  monasteries,  and  the  great  increase  of  the  customs,  grew  rich, 
r*4.^5l  i'i^cp6'^<^©°*  *"cl  haughty;  and  the  *commons  were  not  yet  sensible  of 
^  -I  the  strength  they  had  acquired,  nor  urged  to  examine  its  extent  by  new 
burthens  or  oppressive  taxations,  during  the  sudden  opulence  of  the  exchequer. 
Intent  upon  acquiring  new  riches,  and  happy  in  being  freed  from  the  insolence 
and  tyranny  of  the  orders  more  immediately  above  them,  they  never  dreamed 
of  opposing  the  prerogative  to  which  they  had  been  so  little  accustomed; 
much  less  of  taking  the  lead  in  opposition,  to  which  bv  their  weight  and  their 
property  they  were  now  entitled.  The  latter  years  of  Henry  the  Eighth  were 
therefore  the  times  of  the  greatest  despotism  that  have  been  known  in  this 
island  since  the  death  of  William  the  Norman:  the  prerogative  as  it  then  stood 
by  common  law  (and  much  more  when  extended  by  act  of  parliament),  being 
too  large  to  be  endured  in  a  land  of  liberty. 

Queen  Elizabeth,  and  the  intermediate  princes  of  the  Tudor  line,  had  almost 
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the  same  legal  powers,  and  sometimes  exerted  them  as  roaghly,  as  their  father. 
King  Henry  the  Eighth.  Bat  the  critical  situation  of  that  princess  with  re- 
gard to  her  legitimacy,  her  religion,  her  enmity  with  Spain,  and  her  jealousy 
of  the  Queen  of  Scots,  occasioned  greater  -caution  in  her  conduct.  She, 
probably,  or  her  able  advisers,  had  penetration  enough  to  discern  how  the 
power  of  the  kingdom  had  gradually  shifted  its  channel,  and  wisdom  enough 
not  to  provoke  the  commons  to  discover  and  feel  their  strength.  She  there- 
fore threw  a  veil  over  the  odious  part  of  the  prerogative;  which  was  never 
wantonly  thrown  aside,  but  only  to  answer  some  important  purpose:  and, 
though  the  royal  treasury  no  longer  overflowed  with  the  wealth  of  the  clergy, 
which  had  been  all  granted  out,  and  had  contributed  to  enrich  the  people,  she 
asked  for  supplies  with  such  moderation,  and  managed  them  with  so  much 
economy,  that  the  commons  were  happy  in  obliging  her.  Such,  in  short,  were 
her  circumstances,  her  necessities,  her  wisdom,  and  her  good  disposition,  that 
never  did  a  prince  so  long  and  so  entirely,  for  the  space  of  half  a  century  to- 
gether, reign  in  the  affections  of  the  people. 

*0n  tlie  accession  of  King  James  I,  no  new  degree  of  royal  j)ower  r^^oAi 
was  added  to  or  exercised  by  him;  but  such  a  sceptre  was  too  weighty  ^  •' 
to  be  wielded  by  such  a  hand.  The  unreasonable  and  imprudent  exertion  of 
what  was  then  deemed  to  be  prerogative,  upon  trivial  and  unworthy  occasions, 
and  the  claim  of  a  more  absolute  power  inherent  in  the  kingly  office  than  had 
ever  been  carried  into  practice,  soon  awakened  the  sleeping  lion.  The  people 
heard  with  astonishment  doctrines  preached  from  the  throne  and  the  pulpit 
subversive  of  liberty  and  property,  and  all  the  natural  rights  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it  weakly  a.nd  falla- 
ciously supported:  and  common  reason  assured  them,  that  if  it  were  of  human 
origin,  no  constitution  could  establish  it  M'ithout  power  of  revocation,  no  pre- 
cedent could' sanctify,  no  length  of  time  could  confirm  it.  The  leaders  felt  the 
pulse  of  the  nation,  and  found  they  had  ability  as  well  as  inclination  to  resist 
It:  and  accordingly  resisted  and  opposed  it,  whenever  the  pusillanimous  temper 
of  the  reigning  monarch  had  courage  to  put  it  to  the  trial;  and  they  gained 
some  little  victories  in  the  cases  of  concealments,  monopolies  and  the  dispens- 
ing power.  In  the  mean  time,  very  little  was  done  for  the  improvement  of 
private  justice,  except  the  abolition  of  sanctuaries,  and  the  extension  of  the 
bankrupt  laws,  the  limitation  of  suits  and  actions,  and  the  regulating  of  infor- 
mations upon  penal  statutes.  For  I  cannot  class  the  laws  against  witchcraft 
and  conjuration  under  the  head  of  improvements;  nor  did  the  dispute  between 
Lord  Eliesmere  and  Sir  Edward  Coke,  concerning  the  powers  oi  the  court  of 
chancery,  tend  much  to  the  advancement  of  justice! 

Indeed,  when  Charles  the  First  succeeded  to  the  crown  of  his  father,  and  at- 
tempted to  revive  some  enormities,  which  had  been  dormant  in  the  reign  of 
King  James,  the  loans  and  benevolences  extorted  from  the  subject,  the  arbi- 
trary imprisonments  for  refusal,  the  exertion  of  martial  law  in  time  of  peace, 
and  other  domestic  grievances,  clouded  the  morning  of  that  misguided  riHAoji 
prince's  reign;  which,  though  the  noon  of  it  began  a  little  to  brighten,  *-  -I 
at  last  went  down  in  blood,  and  left  the  whole  kingdom  in  darkness.  It  must 
be  acknowledged  that,  by  the  petition  of  right,  enacted  to  abolish  these  en- 
croachments, the  English  constitution  received  great  alteration  and  improve- 
ment. But  there  still  remained  the  latent  power  of  the  forest-laws,  which  the 
crown  most  unseasonably  revived.  The  legal  jurisdiction  of  the  star-chamber 
and  high  commission  courts  was  extremely  great;  though  their  usurped  author- 
itv  was  still  greater.  And  if  we  add  to  these  the  disuse  of  parliaments,  the 
ill-timed  zeal  and  despotic  proceedings  of  the  ecclesiastical  governors  in  mat- 
ters of  mere  indifference,  together  with  the  arbitrary  levies  of  tonnage  and 
poundage,  ship-money  and  other  projects,  we  may  see  grounds  most  amply 
sufficient  for  seeking  redress  in  a  legal,  constitutional  way.  This  redress^  when 
sought,  was  also  constitutionally  given:  for  all  these  oppressions  were  actually 
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abolished  by  the  king  in  parliament,  before  the  rebellion  broke  out,  by  the 
several  statutes  for  triennial  parliaments,  for  abolishing  the  star-chamber  and 
high  commission  courts,  for  ascertaining  the  extent  of  forests  and  forest-laws, 
for  renouncing  ship-money  and  other  exactions,  and  for  giving  up  the  preroga- 
tive of  knighting  the  king's  tenants  in  capite  in  consequence  of  their  feudal 
tenures;  though  it  must  be  acknowledged  that  these  concessions  were  not  made 
with  so  good  a  grace  as  to  conciliate  the  confidence  of  the  people.  IJnforta- 
nately,  either  by  his  own  mismanagement,  or  bv  the  arts  of  his  enemies,  the 
king  had  lost  the  reputation  of  sincerity;  which  is  the  greatest  unhappiness 
that  can  befall  a  prince.  Though  he  formerly  had  strained  his  prerogative, 
not  onlv  beyond  what  the  genius  of  the  present  times  would  bear,  but  iJso  be- 

irond  the  examples  of  former  ages,  he  had  now  consented  to  reduce  it  to  a 
ower  ebb  than  was  consistent  with  monarchial  government.  A  conduct  so 
opposite  to  his  temper  and  principles,  joined  with  some  rash  actions  and  un- 
guarded expressions,  made  the  people  suspect  that  his  condescension  was  merely 
temporary.  Flushed,  therefore,  with  the  success  they  had  gained,  fired  with 
r*438l  ^^^^^^^^^  ^^^  P^^  oppressions,  *and  dreading  the  consequences  if  the 
I-  •'  king  should  regain  his  power,  the  popular  leaders  (who  in  all  ages  have 
called  themselves  the  people)  began  to  grow  insolent  and  ungovernable;  their 
insolence  soon  rendered  them  desperate:  and  despair  at  length  forced  them  to 
join  with  a  set  of  military  hypocrites  and  enthusiasts,  who  overturned  the 
church  and  monarchy,  and  proceeded  with  deliberate  solemnity  to  the  trial  and 
murder  of  their  sovereign. 

I  pass  by  the  crude  and  abortive  schemes  for  amending  the  laws  in  the  times 
of  confusion  which  followed;  the  most  promising  and  sensible  whereof  (such 
as  the  establishment  of  new  trials,  the  abolition  of  feudal  tenures,  the  act  of 
navigation,  and  some  others)  were  adopted  in  the 

y.  Fifth,  period,  which  I  am  next  to  mention,  viz.,  after  the  restoration  of 
King  Charles  IL  Immediately  upon  which  the  principal  remaining  grievance, 
the  doctrine  and  consequences  of  military  tenures,  were  taken  away  and  abol- 
ished except  in  the  instance  of  corruption  of  inheritable  blood,  upon  attainder 
of  treason  and  felony.  And  though  the  monarch,  in  whose  person  the  regal 
government  was  restored,  and  with  it  our  ancient  constitution,  deserves  no 
commendation  from  posterity,  yet  in  his  reign  (wicked,  sanguinarv  and  turbu- 
lent as  it  was),  the  concurrence  of  happy  circumstances  was  such  that  from 
thence  we  may  date  not  only  the  re-estaoiishment  of  our  church  and  monarchy, 
but  also  the  complete  restitution  of  English  liberty,  for  the  first  time  since  its 
total  abolition  at  the  conquest.  For  therein  not  only  these  slavish  tenures,  the 
badge  of  foreign  dominion,  with  all  their  oppressive  appendages,  were  removed 
from  incumbering  the  estates  of  the  subject:  but  also  an  additional  security  of 
his  person  from  imprisonment  was  obtained  by  that  great  bulwark  of  our  con- 
stitution, the  habeas  carpus  act.  These  two  statutes,  with  regard  to  our  prop- 
erty and  persons  form  a  second  magna  cartay  as  beneficial  and  effectual  as  that 
of  Running-Mead.  That  only  pruned  the  luxuriances  of  the  feudal  system; 
r*4Afi1  ^^^  ^^^  statute  of  Charles  the  Second  extirpated  all  its  ^slaveries;  ex- 
L  ^^^J  oept  perhaps  in  copyhold  tenure;  and  there  also  they  are  now  in  great 
measure  enervated  by  gradual  custom,  and  the  interposition  of  our  courts  of 
justice.  Magna  carta  only,  in  general  terms,  declared,  that  no  man  should  be 
imprisoned  contrary  to  law:  the  habeas  corpus  act  points  him  out  effectual 
means,  as  well  to  release  himself,  though  committed  even  by  the  king  in  coun- 
cil, as  to  punish  all  those  who  shall  thus  unconstitutionally  misuse  him. 

To  these  I  may  add  the  abolition  of  the  prerogatives  of  purveyance  and  pre- 
emption; the  statute  for  holding  triennial  parliaments;  the  test  and  corpora- 
tion acts,  which  secure  both  our  civil  and  religious  liberties;  the  abolition  of 
the  writ  ds  hoBretico  comburendo  ;  the  statute  of  frauds  and  perjuries,  a  great 
and  necessary  security  to  private  property;  the  statute  for  clistribution  of  in- 
testates' estates,  and  that  of  amendments  and  Jeofaiis,  which  cut   off  those 
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^  raperflaoQS  niceties  which  bo  long  had  disgraced  oar  conits:  together  with 

^  many  other  wholesome  acts  that  were  passed  in  this  reign,  for  the  benefit  of 

^  navigation  and  the  improvement  of  foreign  commerce:  and  the  whole,  when 

^  we  likewise  consider  the  freedom  from  taxes  and  armies  which  the  subject  then 

enjoyed,  will  be  sufficient  to  demonstrate  this  trath,  ''that  the  constitution  of 
England  had  arrived  to  its  full  vigour,  and  the  true  balance  between  liberty 
and  prerogative  was  happily  established  by  law,  in  the  reign  of  King  Charles 
the  Second.'' 

It  is  far  from  my  intention  to  palliate  or  defend  many  very  iniquitous  pro- 
ceedings, eontrary  to  aU  latOy  in  that  reign,  through  the  artifice  of  wicked  politi- 
cians, both  in  and  out  of  employment.  What  seems  incontestible  is  this;  that 
dy  the  law  (m)  as  it  then  stood  (notwithstanding  some  invidious,  nav,  danger- 
ous, branches  of  the  prerogative  have  since  be^  lopped  *off,  and  the  r^^^Qi 
rest  more  clearly  defined),  the  people  had  as  large  a  portion  of  real  lib-  ■-  ^ 
erty  as  is  consistent  with  a  state  of  society;  and  sufficient  power,  residing  in 
their  own  hands,  to  assert  and  preserve  that  liberty,  if  invaded  by  the  royal 
prerogative.  For  which  I  need  out  appeal  to  the  memorable  catastrophe  of  the 
next  reign.  For  when  King  Charles's  deluded  brother  attempted  to  enslave  the 
nation,  he  found  it  was  beyond  his  power:  the  people  both  could,  and  did,  resist 
him;  and,  in  consequence  of  such  resistance,  obliged  him  to  quit  his  enterprise 
and  his  throne  together.  Which  introduces  us  to  the  last  period  of  our  legal 
history,  viz.: 

YI.  From  the  revolution  in  1688  to  the  present  time.  In  this  period  many 
laws  have. passed;  as  the  bill  of  rights,  the  toleration-act,  the  act  of  settlement 
with  its  conditions,  the  act  for  uniting  Bngland  with  Scotland,  and  some  others: 
which  have  asserted  our  liberties  in  more  dear  and  emphatical  terms;  have 
reflated  the  succession  of  the  crown  by  parliament,  as  the  exigencies  of  re- 
ligious and  civil  freedom  required;  have  confirmed  and  exemplified  the  doc- 
trine of  resistance,  when  the  executive  magistrate  endeavours  to  subvert  the 
constitution;  have  maintained  the  superiority  of  the  laws  above  the  king,  by 
pronouncing  his  dispensing  power  to  be  illegal;  have  indulged  tender  consci- 
ences with  every  religious  lioerty,  consistent  with,  the  safety  of  the  state;  have 
established  triennial,  since  turned  into  septennial,  elections  of  members  to 
serve  in  parliament;  have  excluded  certain  officers  from  the  house  of  commons; 
have  restrained  the  king's  pardon  from  obstructing  parliamentary  impeach- 
ments; have  imparted  to  all  the  lords  an  equal  right  of  trying  their  fellow-peers; 
have  regulated  trials  for  high  treason;  have  afibrded  our  posterity  a  hope  that 
corruption  of  bl^od  may  one  dav  be  abolished  and  forgotten;  have  (by  the  de- 
sire of  his  present  majesty)  set  bounds  to  the  civil  list,  and  placed  the  admini- 
stration of  that  revenue  in  hands  that  are  accountable  to  parliament;  and  have 
(bj  the  like  desire)  made  the  judges  completely  independent  of  the  king,  his 
mmisters,  and  his  successors.  Yet,  though  these  provisions  have,  in  appear- 
ance and  ^nominally,  reduced  the  strength  of  the  executive  power  to  r^^^i-i 
a  much  lower  ebb  than  in  the  preceding  period;  if  on  the  other  hand  ^  ^ 
we  throw  into  the  opposite  scale  (what  perhaps  the  immoderate  reduction  of 
the  ancient  prerogative  may  have  rendered  in  some  degree  necessary)  the  vast 
acquisition  of  force,  arising  from  the  riot-act,  and  the  annual  expeaience  of  a 
standing  army;  and  the  vast  acquisition  of  personal  attachment,  arising  from 
the  magnitude  of  the  national  debt,  and  the  manner  of  levying  those  yearly 
millions  that  are  appropriated  to  pay  the  interest;  we  shall  find  that  the  crown 
has  gradually  and  imperceptibly,  gained  almost  as  much  in  infiuence  as  it  has 
apparently  lost  in  prerogative. 

The  chief  alterations  of  moment  (for  the  time  would  fail  me  to  descend  to 
tniniUioB,)  in  the  administration  of  private  justice  during  this  period,  are  the 

/9i^\Tb»pofaitoC  timeatwhlohlwoulddliooietoflztliii  ikBor^Ueal  peif ecCkm  of  our pablio  law,  tela 
tte  j«*r  1879,  after  the  habea9  corpu$  aot  was  pmwwd,  and  that  for  licensing  the  preoi  had]  expired; 
tlioiigh  the  years  which  immediatelj  followed  it  were  times  of  great  pract<oat  oppresdon. 
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•ontnifi  recognition  of  the  law  of  nationg  with  respect  to  the  rights  of  ambas* 
aadors:  the  catting  off,  by  the  Btatate  for  the  amendment  of  the  law,  a  vast 
number  of  excresocfciceif,  that  in  process  of  time  had  sprung  out  of  the  prac- 
tical part  of  it;  the  protection  of  corporate  rights  by  the  improvements  in 
writs  of  mandamti8y  and  informations  in  nature  of  qtio  vxxrranto:  the  regula- 
tions of  trials  by  jury,  and  the  admitting  witnesses  for  prisoners  upon  oath: 
the  farther  restraints  upon  alienation  of  lands  in  mortmain:  the  annihilation  of 
the  terrible  judgment  oi  peine  fort  etdure:  the  extension  of  the  benefit  of 
clergy  by  abolishing  the  pedantic  criterion  of  reading:  the  counterbalance  to 
this  mercy,  by  the -vast  increase  of  capital  punishment:  the  new  and  effectual 
methods  tor  the  speedy  recovery  of  rents:  the  improvements  which  have  been 
made  in  ejectments  for  the  trying  of  titles:  the  introduction  and  establishment 
of  paper-credit  by  indorsements  upon  bills  and  notes,  which  have  shown  the 
legal  possibility  and  convenience  (which  our  ancestors  so  long  doubted)  of  as- 
signing a  chose  in  action;  the  translation  of  all  legal  proceedings  into  the  Bng^ 
lish  language;  the  erection  of  courts  of  conscience  for  recovering  small  debts, 
and  (which  is  much  the  better  plan)  the  reformation  of  county  courts:  the 
great  system  of  marine  jurisprudence,  of  which  the  foundations  have  been 
r*442l  ^^^'  ^^  clearly  ^developing  the  principles  on  which  policies  of  insur- 
*-  ^  ance  are  founded,  and  by  happily  applying  those  principles  to  particu- 
lar cases:  and,  lastly,  the  liberality  of  sentiment,  which  (though  late)  has  now 
taken  possession  of  our  courts  of  common  law»  and  induced  them  to  adopt 
(where  facts  can  be  clearly  ascertained)  the  same  principles  of  redress  as  have 
prevailed  in  our  courts  of  equity,  from  the  time  that  Lord  Nottingham  pre- 
sided there;  and  this,  not  only  where  specially  empowered  by  particular  statutes 
(as  in  the  case  of  bonds,  mortgages  and  set-offs),  but  by  extending  the  reme- 
dial influence  of  the  equitable  wiit  of  trespass  on  the  case  according  to  its 
f primitive  institution  by  King  Edward  the  First,  to  almost  every  instance  of  in- 
ustice  not  remedied  by  any  other  process.  And  these,  I  think,  are  all  the  ma- 
terial alterations  that  have  happened  with  respect  to  private  justice  in  the 
course  of  the  present  century. 

Thus,  therefore,  for  the  amusement  and  instruction  of  the  student,  I  have 
endeavoured  to  delineate  some  rude  outlines  of  a  plan  fer  the  history  of  our 
laws  and  liberties;  from  their  first  rise  and  gradual  progress,  among  our  Brit- 
ish and  Saxon  ancestors,  till  their  total  eclipse  at  the  Norman  conquest,  from 
which  they  have  gradually  emerged,  and  risen  to  the  perfection  they  now  en- 
joy, at  different  periods  of  time.  We  have  seen  in  the  course  of  our  inquiries, 
in  this  and  the  former  books,  that  the  fundamental  maxims  and  rules  of  the 
law,  which  regard  the  rights  of  persons,  and  the  rights  of  things,  the  private 
injuries  that  may  be  offered  to  both,  and  the  crimes  which  affect  the  public, 
have  been  and  are  every  day  improving,  and  are  now  fraught  with  the  accumu- 
lated wisdom  of  ages:  that  the  forms  of  administering  justice  came  to  perfection 
under  Edward  the  First;  and  have  not  been  much  varied,  nor  always  for  the 
better,  since:  that  our  religious  liberties  were  f uU^  established  at  the  refor- 
mation; but  that  the  recovery  of  our  civil  and  political  liberties  was  a  work  of 
longer  time;  they  not  being  thoroughly  and  completely  regained  till  after  the 
restoration  of  King  Charles,  nor  fully  and  explicitly  acknowledged  and  defined 
till  the  «ra  of  the  happy  revolution.  Of  a  constitution  so  wisely  contrived, 
r*443l  ^^  strongly  raised,  and  so  highly  finished,  it  is  hard  to  speak  with  that 
■-  ^  praise  which  is  justly  and  severely  its  due: — ^the  thorough  and  attentive 
contemplation  of  it  will  furnish  its  best  panegyria  It  hath  been  the  endeav- 
our of  these  Commentaries,  however  the  execution  may  have  succeeded,  to  ex- 
amine its  solid  foundations,  to  mark  out  its  extensive  plan,  to  explain  Uie  use 
and  distribution  of  its  parts,  and,  from  the  harmonious  concurrence  of  those 
several  parts,  to  demonstrate  the  elegant  proportion  of  the  whole.  We  have 
taken  occasion  to  admire  at  every  turn  the  noble  monuments  of  ancient  sim- 
fdicity,  and  the  more  curious  refinements  of  modem  art.    Nor  have  its  faults 
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been  ooncealed  from  yiew,  for  faults  it  has;  lest  we  should  be  tempted  to  think 
it  of  more  than  human  structure;  defects,  chiefly  arising  from  the  decays  of  time, 
or  the  rage  of  unskilful  improvements  in  later  ages.  To  sustain,  to  repair,  to 
beautify  this  noble  pile,  is  a  charge  intrusted  principally  to  the  nobility,  and 
such  gentlemen  of  the  kingdom  as  are  delegated  by  their  country  to  parliament. 
The  protection  of  tbb  Libbrtt  ov  Bbitain  is  a  dut^  which  they  owe  to  them- 
selves, who  enjoy  it;  to  their  ancestors,  who  transmitted  it  down;  and  to  their 
posterity,  who  will  claim  at  their  hands  this,  the  bestbirthright^  and  noblest  in- 
neritance  of  mankind. 
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The  jast  exaltation  with  which  our  commentator  reviewed  the  gradual 
improvement  in  the  laws  of  England,  which  had  continued  to  his  own  time, 
may  well  be  felt  by  the  English  statesmen  of  the  present  day,  when  the  legis- 
lation of  the  succeeding  period  is  presented  to  his  view.  During  no  equal 
period  in  English  history  were  the  changes  in  the  English  constitution  so  great 
and  manifest,  nor  the  modifications  in  English  law  so  radical  or  so  beneficent. 
Indeed,  the  England  of  to^ay  is,  in  many  particulars,  so  difiEerent  from  the 
England  of  Blackstone^s  time,  and  its  system  of  law  is  pervaded  by  a  spirit  so 
much  milder  and  more  just,  that,  upon  many  points,  our  author  seems  to  be 
writing  of  some  far-off  and  barbarous  realm,  rather  than  of  the  England 
which  we  know,  and  the  justice,  humanity  and  equity  of  whose  laws  we 
admire,  and  are,  for  the  most  part,  content  to  copy. 

In  notes  to  the  preceding  pages,  we  have  endeavored  to  point  out  the 
changes  in  the  law  which  have  been  introduced  by  statute,  and  the  student 
will  be  enabled,  as  he  progresses,  to  compare  the  past  with  the  present,  and 
to  form  some  estimate  of  how  the  English  system  of  laws  which  now  pre- 
vails differs  from  that  which  was  in  force  when  our  English  ancestors  colonized 
this  country,  bringing  with  them  the  common  law  to  plant  and  acclimate  upon 
our  shores.  But  it  may  be  desirable  that,  at  the  conclusion  of  our  task,  we 
refer  briefly  to  some  of  the  most  striking  and  important  of  the  changes  which 
have  been  made,  as  we  may  thus,  by  bringing  them  together  into  one  general 
summary,  the  better  appreciate  the  general  effect  of  all,  than  could  possibly 
be  done  by  the  contemplation  of  each  as  a  separate  and  distinct  event. 

The  union  of  Ireland  with  England,  and  the  abolition  of  the  Irish  parlia- 
ment, was  an  act  which  promised  at  once  strength  to  the  empire  and  benefi- 
cence to  Ireland,  by  incorporating  it  more  intimately  as  a  constituent  part  of 
the  realm,  and  advancing  its  people  from  the  condition  of  those  of  a  con- 
quered province,  controlled  and  governed  mainly  in  the  interest  of  the  con- 
querors, to  that  of  freemen,  entitled  to  a  like  voice  with  their  fellovra  in  the 
making  of  the  laws,  and  to  the  like  redress  for  all  injuries.  If  the  result  of 
the  union  has  not  thus  far  answered  the  expectations  of  its  advocates,  it  is,  in 
part,  because  the  difficulties  were  too  deeply  seated  to  be  reached,  except  by 
long  and  patient  probing  and  experiment;  and  we  may  reasonably  hope  that 
the  more  recent  efforts  in  that  direction — the  abolition  of  the  Irish  church 
establishment,  and  the  pending  reform  in  the  land  laws — will  do  much  to 
relieve  the  distress  of  that  unhappy  country,  and  to  place  it,  in  point  of  pros- 
perity  and  contentment,  on  a  level  with  other  parts  of  the  empire. 

The  most  important  statutes  in  the  interests  of  our  common  humanity  were 
those  which  made  the  foreign  slave  trade  piracy,  and  which  finally  uprooted 
utterly  the  condition  of  servitude  in  all  the  territories  subject  to  the  crown  of 
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Great  Britain.  In  immediate  prosperity  to  the  countries  directly  concerned, 
this  act  also,  has  failed  to  answer  expectation,  bat  the  general  benefit  to  the 
world  at  large  has  been  incalculable,  and  the  efiPects  are  constantly  spreading 
wider  and  farther,  until  the  present  generation  may  well  hope  to  witness  the 
utter  extinction  of  human  slavery  among  the  nations  professing  the  Christian 
religion,  or  entitled,  by  their  civilization  and  intelligence,  to  claim  the  benefits 
and  come  under  the  obligations  of  the  laws  of  nations. 

The  representation  of  the  people  in  the  house  of  commons  was  greatly 
changed  by  the  reform  act  of  1832,  and  many  boroughs  which  had  ceased  to 
be  populous  and  invited  corruption,  were  entirely  disfranchised.  Further 
changes  were  made  by  the  reform  acts  of  1867,  which  increased  very  largely 
the  number  of  electors,  and  established  such  liberality  of  qualification  as  to 
bring  the  elective  franchise  within  the  reach  of  all  but  the  hopelessly  poor 
and  dependent.  Since  then,  by  the  introduction  of  the  secret  ballot,  the  inde- 
pendence of  electors  has  been  secured  so  far  as,  in  the  nature  of  things,  this 
was  possible.  Concurrent  with  the  changes  in  public  sentiment  which  have 
made  these  reforms  possible,  has  gone  on  another  change,  perceptible  only  at 
considerable  intervals  of  time,  by  which  the  house  of  lords  has  been  shorn  of 
a  considerable  portion  of  its  former  power  and  importance,  and  the  authority 
of  the  government  has  been  steadily  concentrating  in  the  house  of  commons. 
Hitherto  this  change  has  been  beneficial;  but  how  far  it  can  continue  without 
necessitating  other  and  more  radical  changes,  the  future  alone  can  tell.  In 
alluding  to  the  reforms  in  parliament  we  must  not  forget  to  mention  the  im- 
provement of  the  laws  for  the  punishment  of  bribery  in  elections,  and  the 
reference  of  contested  elections  to  a  judicial  tribunal,  by  means  of  which 
party  favoritism  in  their  determination  is  rendered  impossible,  and  the  actual 
will  of  the  electors  is  reasonably  certain  to  prevail. 

The  advance  in  religious  liberty  has  been  so  remarkable,  that  it  seems  im- 
possible in  the  brief  space  we  can  allot  to  the  subject  here,  fitly  to  characterize 
or  indicate  it.  A  century  ago  the  law  not  only  supported  and  encouraged  the 
state  church,  but,  from  motives  of  state  policy,  it  threatened  severe  penalties 
against  the  teachers  of  another  prominent  body  of  Christians,  and  it  imposed 
burdens  and  disabilities  upon  all  who  were  not  connected  with  the  establish- 
ment. Jews  and  Catholics,  in  particular,  were  made  to  feel  the  weight  of 
governmental  displeasure,  but  all  classes  of  dissenters  were,  in  various  ways, 
discriminated  against;  and,  so  far  as  the  laws  could  efiectually  do  so,  confor- 
mity with  the  established  church  was  sought  to  be  enforced.  It  cannot  yet 
be  said  that  religious  equality  is  the  law  of  England,  nor  can  it  be,  so  long  as 
burdens  are  imposed  upon  the  people  for  the  support  of  a  favored  church;  but 
religious  toleration  is  now  universal,  and  all  classes  may  take  part  in  the 
making  of  the  laws  which  are  to  govern  them.  The  corporation  and  test  acts, 
which  excluded  Catholics  and  dissenters  from  petty  offices,  and  even  from  some 
other  employments,  were  at  length  swept  away  by  an  act  passed  in  1828, 
though  with  a  proviso  which  excluded  Jews  from  some  of  its  benefits,  and 
precluded  their  taking  seats  in  parliament  as  representatives  of  the  people  for 
thirty  years  longer.     The  last  obstacle  was  then  removed  by  a  statute,  which 
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allowed  the  obnoxious  words  ^  on  the  faith  of  a  Cliristian,"  to  be  omitted 
from  the  declaration  made  by  a  member  on  taking  his  seat.  The  marriage 
laws  have  been  wholly  reformed,  so  as  to  enable  all  parties  to  have  this  most 
important  rite  celebrated  according  to  such  form  as  will  satisfy  their  own  con- 
sciences; the  scruples  of  Quakers  and  others,  however  singular  or  absurd  they 
may  seem  to  most  people,  are  respected  by  law;  and  there  is  a  steady  and  very 
rapid  advance  to  that  entire  equality  of  sects,  and  perfect  freedom  of  religious 
opinion  and  expression  which  now  prevails  in  America.  Catholic  emancipa- 
tion, after  long  resistance  on  the  part  of  the  crown  and  of  a  majority  of  the 
national  church,  was  finally  effected,  under  the  leadership  of  Sir  Robert  Pkbl, 
in  1820,  and  the  penal  legislation  since  aimed  at  that  denomination,  in  order 
to  defeat  the  supposed  encroachments  of  the  court  of  Rome,  has  been  allowed 
to  remain  a  dead  letter,  and  will  probably  be  repealed  at  any  time  when  any 
considerable  portion  of  the  people  shall  express  a  desire  to  that  end.  And  a 
crowning  act  of  justice  to  the  Catholics  has  been  done  in  the  abrogation  of 
the  state  church  in  Ireland,  where  it  was  the  church  of  a  small  fraction  of  the 
people  only,  so  that  its  support  was  a  grievous  oppression. 

The  last  half  of  the  reign  of  George  III  was  characterized  by  exceedingly 
stringent  measures  to  repress  freedom  of  opinion  and  of  expression,  which,  in- 
deed, at  one  time  threatened  the  most  alarming  disorders,  and  were  well  cal- 
culated to  excite  intense  anxiety.  The  excesses  of  the  French  Revolution,  and 
the  spirit  of  independent  inquiry  which  that  great  event  made  so  active  in 
England,  alarmed  the  conservativ^e  government  of  the  day,  and  led  to  coer- 
cive measures  which  tended  to  produce  the  very  dangers  which  the  govern- 
ment sought  to  preclude.  The  prosecutions  for  treason  for  engaging  in  organ- 
ized, and  sometimes,  it  must  be  confessed,  in  imprudent  and  threatening 
opposition  to  the  existing  authorities,  were  treated  by  British  juries  with  an 
independence,  a  prudence  and  a  wisdom  which  was  something  new  in  state 
prosecutions,  and  the  liberties  of  the  people  found  protection  in  the  courts  of 
law  at  a  time  when  the  parliament  was  lending  itself  to  despotic  measures. 
The  parliament,  however,  is  entitled  to  the  credit  of  passing  the  libel  act, 
under  which  juries  were  at  liberty  to  pass  upon  the  intent  of  publications 
prosecuted  as  libelous,  and  which,  perhaps,  has  done  more  than  anything  else 
to  make  the  press  as  free  in  fact  as  it  was  before  in  theory.  Indeed,  we  may 
safely  say,  now,  that  the  restraint  upon  the  licentiousness  of  the  press  in  its 
discussion  of  public  affairs  and  of  the  conduct  of  public  men,  consists  rather 
in  a  regard  to  a  just  and  enlightened  public  opinion  than  in  any  penalties 
which  the  law  threatens  or  would  be  likely  to  impose.  And  while  the  press 
of  Great  Britain  is  now  much  more  free  and  much  less  subject  to  restraining 
laws  than  that  of  many  other  countries,  it  is  gratifying  to  know  that  its  free- 
dom has  not  been  productive  of  license,  but  that  a  gradual  improvement  in 
its  tone  and  character  is  perceptible,  and  self-imposed  restraints  are  generally 
found  sufficient  to  prevent  serious  abuse. 

The  ameliorations  in  the  criminal  law  have  been  so  numerous  and  so  great, 

that  it  would  be  impossible  to  enumerate  them  all  in  the  compass  of  a  note. 

Among  the  principal  are,  allowing  a  full  defense  by  counsel  in  all  cases;  the 

•Btire  aboliti<»i  of  trials  by  battle,  appeals  of  murder  and  felony,  and  the  ab» 
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sard  privilege  of  benefit  of  clergy,  and  the  rednotion  of  the  list  of  capital 
offenses  to  the  two^treason  and  murder — ^regarded  as  the  most  heinoas;  the 
discontinuance  of  the  pillory,  the  burning  and  whipping  of  females,  the  hang- 
ing in  chains,  the  horrible  accompaniments  of  capital  executions  for  treason* 
and  the  punishment  of  families  of  offenders  by  corruption  of  blood.  And  at 
length,  by  the  statutes  24  and  25  Victoria,  the  body  of  the  criminal  law  has  ^ 
been  revised  and  methodized,  and  its  punishments  moderated  and  better  pro- 
portioned. And,  by  extradition  treaties  with  other  nations,  provision  is  made 
whereby  one  country  no  longer  becomes  an  asylum  for  the  desperate  criminals 
of  others. 

Imprisonment  for  debt  has  at  last  been  abolished  in  Great  Britain.  A  dear 
idea  of  the  barbarity  of  treating  an  unfortunate  debtor  as  a  criminal  seems  to 
have  dawned  slowly  upon  the  minds  of  legislators  in  any  country;  but  when 
once  the  public  attention  was  fixed  upon  it,  the  inhuman  laws  which  permit- 
ted it  were  not  long  suffered  to  disgrace  the  statute  books.  Only  in  cases  of 
fraud  or  other  wrong  in  contracting  the  debt,  or  in  obstructing  the  creditor  in 
obtaining  satisfaction,  can  the  body  of  the  debtor  be  now  seized,  and  even  then 
he  is  relieved  from  imprisonment  on  making  surrender  of  his  property  to  be  ap* 
plied  to  the  just  demands  against  him.  And  while  thus  the  good  of  the  unfor- 
tunate debtor  has  been  had  in  view,  the  interest  of  the  creditor,  also,  has  been 
consulted  in  various  statutory  changes  which  have  improved  his  remedies. 
One  of  the  principal  of  these — ^the  subjecting  of  real  estate  to  the  payment  of 
debts — ^is  alluded  to  further  on;  but  the  creation  of  oourts  for  small  demands, 
in  which  justice  could  be  had  speedily  and  inexpensively,  has  also  had  an 
effect  highly  beneficial  upon  all  the  branches  of  small  trade  and  commerce  in 
which  the  middle  and  poorer  classes  of  the  people  are  most  particularly  inter- 
ested, while  it  has  aided  the  poor  in  giving  confidence  to  credit,  and  protect- 
ing them  against  ruinous  costs  in  oases  of  misfortune.  The  law  of  bank- 
ruptcy has  also  been  wholly  remodeled,  and  its  barbarous  penalties  mitigated; 
many  restraints  upon  trade  and  upon  the  freedom  of  artificers  to  employ  their 
services  in  their  discretion  have  been  abolished,  and  the  penalties  for  usury 
have  been  entirely  done  away  with,  without  being  followed  by  the  evils  which 
so  many  were  ready  to  predict. 

The  same  spirit  of  philanthropy  which  has  secured  the  improvement  of  the 
criminal  code,  has  also  effected  great  reforms  in  prison  management,  and  the 
law  now  endeavors  to  prevent  parties  who  are  accused  of  crime  being  pun- 
ished as  criminals  before  condemnation,  or  subjected  to  needless  and  inhuman 
barbarities  afterwards.  The  care  of  insane  persons  is  also  better  provided  for, 
and  asylums  in  which  they  are  confined  are  not  now,  as  formerly,  mere  prisons 
in  which  to  restrain  their  excesses,  but  are  retreats  where,  unless  improper 
persons  shall  chance  to  obtain  the  management,  the  most,  careful,  patient 
and  humane  efforts  are  made  for  their  cure,  so  long  as  cure  is  ^believed  possi- 
ble,  and  for  their  comfort  afterwards. 

No  invention  of  either  ancient  or  modem  times  has  so  sensibly  affected  the 
laws  as  the  application  of  steam  as  a  motive  power,  and  especially  for  the  con- 
veyance of  freight  and  passengers.  Railroads  have  introduced  many  new 
^aestiona  in  the  law  of  eminent  domain,  of  principal  and  agent,  of  bailments^ 
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and  of  negotiable  fletarities,  which  have  been  solved  by  the  application  of 
old  principles  of  the  common  law>  but  under  such  new  circumstances  as  to 
make  them  really  innovationSy  and  sometimes  of  a  very  remarkable  character. 
To  particularize  all  these  cases  would  fill  many  pages  of  this  work;  and  even 
a  complete  enumeration  would  give  but  a  faint  impression  of  the  manner  in 
which  business  and  society  have  been  affected  by  them,  unless  we  go  beyond 
the  law  books,  and,  at  the  centres  of  traffic  and  exchange,  consider  how  large 
a  proportion  of  all  business  transactions  is  connected  with  steam  transporta- 
tion, and  governed  by  the  principles  of  law  which  have  been  laid  down  and 
established  with  special  reference  to  these  improved  modes  of  conveyance. 
Railroad  securities  now  constitute  a  very  large  share  of  the  commercial  paper 
of  the  world,  and  the  law  of  negotiable  paper  has  been  modified  and  changed 
so  as  to  embrace  them:  and  they  have  become  for  many  purposes  a  substitute 
for  money  in  the  markets  of  the  world,  not  surpassed  in  value  or  convenience 
by  any  other  securities,  except,  possibly,  the  public  debt  of  a  few  of  the  lead- 
ing nations. 

Perhaps  in  no  particular  has  the  change  in  the  law  of  property  been  so  pal- 
pable and  so  beneficial  as  in  its  relations  to  real  estate.  This  species  of  prop- 
erty has  at  last  been  made  liable  generally  to  the  payment  of  the  debts  of  its 
owner,  and  the  absurd  exemption  which  formerly  prevailed  has  been  done 
away.  Estates  tail  are  also  brought  under  more  reasonable  rules;  restraints 
upon  alienation  have  been  limited  within  narrow  bounds;  the  formic*  of  con- 
veyance have  been  simplified;  fines  and  recoveries  have  given  way  to  a  simple 
deed,  acknowledged  by  the  party  and  expressing  the  real  purpose  of  the  con- 
veyance; real  actions  have  been  abolished,  and  the  proceedings  to  try  claims 
to  real  property  have  been  reduced  to  the  action  of  ejectment,  which,  at  the 
same  time  has  been  divested  of  all  its  cumbrous  forms  and  needless  fictions. 
Limitation  laws  have  also  been  passed,  under  which  claims  to  real  property 
must  be  pursued  within  a  reasonable  period;  and  the  law  of  descent  has  been 
'Considerably  improved. 

The  establishment  of  penny  postage  has  increased  the  correspondence  of  the 
kingdom  to  enormous  proportions,  and  has  doubtless  tended,  in  a  considerable 
•degree,  to  the  spread  of  intelligence  among  the  people,  and  to  a  more  general 
desire  that  the  means  of  education  may  be  brought  within  the  reach  of  all, 
which  bids  fair,  at  a  period  not  now  remote,  to  result  in  a  general  system  of 
free  schools  supported  by  public  taxation.  Postage  to  the  colonies  and  to 
foreign  countries  is  also  established  at  very  low  rates,  and  the  facilities  which 
Are  afforded  for  still  more  rapid  communication  by  means  of  the  electric  tele- 
graph, though  comparatively  expensive,  are  made  available,  by  means  of  a 
cheap  public  press,  for  diffusing  among  all  classes  of  the  people  the  speedy 
intelligence  of  important  affairs  as  they  transpire  in  every  quarter  of  the  globe. 

When  our  commentator  wrote,  the  general  disposition  among  the  statesmen 
of  England  was,  to  assert  and  maintain  the  unlimited  power  of  the  British 
parliament  to  control  and  govern  the  British  colonies  at  its  discretion,  and  to 
bind  them  by  its  enactments  as  well  in  respect  to  local  concerns  as  to  those  of 
a  more  general  nature.  The  attempt  to  enforce  this  view  by  military  power 
lost  to  the  empire  the  finest  portion  of  her  oolonieS|  and  the  dissevered  country^ 
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has  since,  by  the  establishment  of  free  institutions,  by  the  en«actment  of  jnst 
laws,  and  by  the  cultivation  of  the  arts  of  peace,  attracted  to  itself  a  large 
immigration  of   industrious,    enterprising,  and    liberty-loving    people,    and 
attained  a  population,  a  wealth  of  resources  and  a  financial  standing  that  gives^ 
it  rank  among  the  first  nations  of  the  globe  in  point  of  influence,  power  and 
importance.    The  lesson  of  this  loss  has  not  been  thrown  away  upon  the  British 
nation,  and  a  more  liberal  and  just  spirit  now  controls  the  relations  between 
the  mother  country  and  its  colonies.     The  right  of  the  colonies  to  regulate 
their  internal  affairs  is  conceded  and  protected.    At  the  same  time  it  is  per- 
ceived that  those  colonies  are  but  embryo  states,  whose  maturity  and  inde- 
pendence must  at  some  time  be  recognized,  and  the  government,  instead  of 
seeking  to  perpetuate  their  condition  of  pupilage  and  dependence,  favors  and 
encourages  their  increase  in  strength,  population  and  resources,  and  prepares 
the  way  for  making  the  separation,  should  it  take  place,  result  in  the  mutual 
benefit  of  both,  and  in  permanent  amity  between  them.    The  cruel  and  exact- 
ing government  of  India  by  the  East  India  Company,  has  been  abolished,  and 
though  the  subject  people  of  that  country  are  not  likely  soon  to  be  in  condition, 
to  share  the  blessings  of  self-government,  the  rule  of  the  crown  is  much  more 
mild  and  just  than  that  which  it  superseded,  and  the  change  is  a  long  stride 
in  the  direction  of  substantial  progress. 

Much  has  been  done  in  the  interest  of  humanity  by  the  laws  which  regulate^ 
the  working  of  children  in  mines,  factories,  etc.,  and  which  give  for  the  benefit 
of  the  surviving  family  an  action  against  the  party  whose  negligence  or  default 
has  caused  the  death  of  another.    Much  also  has  been  done  for  public  morals^ 
and  for  the  equal  and  just  administration  of  the  law  in  the  interest  of  tbu 
people,  by  the  abolition  of  profitable  sinecures,  and  by  modification  of  official 
emoluments,  to  make  them  correspond  in  some  degree  with  the  services  per 
formed  and  the  responsibilities  assumed.     And,  while  to  those  who  live  nnde) 
a  simpler  form  of  government,  and  in  a  society  less  decidedly  aristocratic  ii 
organization,  habits  and  sentiment,  the  emoluments  of  many  English  officetv 
must  still  appear  enormous,  yet  the  change  in  the  direction  of  economy  hai§> 
been  as  great,  perhaps,  as  could  reasonably  have  been  expected,  and  the  phrase 
that  ^  all  abuses  are  freeholds,'*  once  justly  applied  to  the  English  official  sys- 
tem, may  now  be  dismissed  as  obsolete. 

Of  the  petty  annoyances  to  which  British  subjects  were  liable,  and  which, 
in  the  aggregate,  amounted  to  serious  evils,  two  of  the  chief  were  abolished 
by  the  statutes  so  modifying  the  game  laws  as  to  do  away  with  the  previous 
qualifications,  and  those  for  abolishing  tithes  and  substituting  a  rent  charge  in- 
stead. These  will  be  found  particularly  alluded  to,  and  the  extent  of  the  changes 
indicated  in  the  preceding  pages.  The  abolition  of  tithes  has  undoubtedly  done 
something  to  strengthen  and  support  the  national  church,  or,  at  least,  to  render 
it  less  odious  to  those  not  in  communion  with  it,  and  the  statutory  provision:* 
against  pluralities  have  also  removed  another  source  of  serious  complaint,  and 
all  together  have  resulted  to  the  substantial  benefit  of  the  cause  of  religion  and 
public  morals. 

The  poor  laws  of  Great  Britain  have  been  wholly  revised  since  the  time  of 
oar  author;  and  we  wish  we  could  say^  with  entire  confidence,  that  they  have^ 

648 


EdITOR^S   R£VI£W.  451 

been  greatly  improved.  No  doubt  the  changes  are  for  the  better;  but  with  bo 
large  a  pauper  population  as  that  country  unfortunately  possesses,  the  inherent 
difficulties  are  great,  and  we  must  still  look  to  the  future  for  any  such  reforms 
as  can  benefit  their  condition  to  any  considerable  degree.  Upon  these,  and 
similar  subjects,  otianges  must  generally  be  in  the  nature  of  experiment,  and  it  is 
difficult  to  determine,  many  timed,  until  after  considerable  experience^  whether 
they  do  or  do  not  constitute  substantial  improvements. 

Upon  one  particular  subject  we  are  glad  to  have  it  in  our  power  to  say  that 
the  English  system  and  English  opinions  have  undergone  no  change.  We  re- 
fer to  the  deep  settled  conviction,  that  standing  armies  are  inconsistent  with 
liberty;  which  has  prevented  the  people  from  being burdened.with  the  support 
of  large  military  forces,  which  could  only  constitute  a  means  of  oppression  to 
the  people  at  home,  and  of  menace  to  other  nations.  While  some  of  the  neigh- 
boring nations  have  been  steadily  and  rapidly  enlarging  their  standing  armies, 
until  they  constitute  a  very  large  proportion  of  their  able-bodied  men,  and  the 
life  and  energy  of  their  people  are  exhausted  by  their  withdrawal  from  the 
avocations  of  industry,  and  being  made  a  charge  upon  the  public,  instead  of 
contributing  to  the  public  wealth,  Great  Britain,  secure  in  her  insular  position, 
and  trusting  to  tue  patriotism  of  her  people  to  protect  her  against  unexpected 
assaults,  has  contented  herself  with  garrisons  for  her  forts  and  other  fortified 
places,  and  relied  upon  the  training  of  voluntary  organizations  to  fit  them 
for  the  wars  whicn  may  be  inevitable,  but  which  the  policy,  not  less  than  the 
best  sentiment  of  her  Christian  people,  now  inclines  her  to  avoid.  In  this 
policy  she  is  followed  by  the  great  republic  of  the  western  hemisphere,  which, 
in  the  most  important  and  threatening  crisis  of  its  national  existence,  has  de- 
monstrated that,  with  a  free  people,  standing  armies  are  worse  than  useless,  and 
that  the  best  dependence  of  any  government  is  in  civil  and  political  liberty, 
and  in  just  laws,  justly  administered. 

Among  the  minor  changes  deserving  of  note  are  the  abolition  of  the  coun- 
ties palatine,  and  the  bringing  of  Wales  more  directly  within  the  jurisdiction 
of  the  English  courts.  Among  those  of  greater  importance  are  the  simplifi- 
cation and  expediting  of  proceedings  in  chancery;  the  abolition  of  the  office  of 
master  in  chancery,  and  the  introdnction  of  jury  trial  in  the  courts  of 
equity;  the  taking  away,  from  the  ecclesiastical  courts,  the  jurisdiction  over 
nrobate  and  matrimonial  causes,  and  conferring  it  upon  courts  specially  created 
/or  its  exercise;  the  simplification  of  pleadings  and  proceedings  in  courts  of 
law;  the  transfer  to  a  more  suitable  tribunal  of  most  of  the  appellate  jurisdiction 
of  the  house  of  lords;  the  remodelling  of  the  judicial  committee  of  the  privy 
council,  so  as  greatly  to  enlarge  its  powers  and  give  to  its  constitution  and 
proceedings  more  of  judicial  character  and  importance;  the  establishment 
of  a  court  of  criminal  appeal,  and  the  almost  total  abolition  of  the  legal  ob- 
jections to  the  competency  of  witnesses.  Ail  the  new  improvements  in  these 
and  similar  matters  are  noted  in  the  preceding  pages,  and  so  given  as  to  enable 
the  reader  to  compare  the  existing  system  with  that  which  it  has  displaced. 

Many  of  the  most  useful  and  beneficial  changes  in  English  law  could  not, 
with  any  propriety,  be  given  in  notes  to  the  foregoing  Commentaries,  because 
ithey  relate  to  subjects  not  treated  in  them,  and  but  distantly,  if  at  all,  r»- 
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f  erred  to.  Aroonp^  Uiese  are  the  establishment  of  a  board  for  the  administration 
of  charitable  tmsts;  the  statutes  establishing  or  providing  for  local  regulationn 
of  police  for  ensuring  cleanliness  and  good  order,  and  thereby  promoting  the 
health  and  happiness  of  the  people,  and  those,  also,  which  encourage  local  lib- 
raries and  schools,  and  other  means  of  voluntary  instruction  of  the  people. 
Mention  should  also  be  made  of  the  provision  for  a  general  system  of  publio 
secular  instruction,  aided  by  the  public  treasury,  and  brought  within  the  reach 
of  rich  and  poor  alike.  The  condition  of  women  has  also  been  improved — in- 
deed, we  might  justly  say,  the  condition  of  society^— by  the  more  distinct  rec- 
ognition of  their  right  to  property,  and  by  lessening  the  power  of  control  which 
the  common  law  allowed  to  the  husband  over  the  wife  and  over  her  possessions. 
And  we  must  not  omit  to  mention,  in  this  place,  that  the  system  of  local  self- 
government,  which  has  always  characterized  England,  has  been  greatly  improved 
and  amplified  by  the  modem  municipal  corporation  acts;  and  the  tendency  of 
late  in  Great  Britain — unlike  that  in  some  other  countries — has  been  towards  a 
strengthening  of  the  local  authorities,  and  an  increase  of  their  powers  and 
jurisdiction. 

In  closing  this  review  of  the  recent  modifications  in  English  law,  it  may  be 
justly  remarked  that  the  changes  have  not  been  made  in  haste  and  unadvisedly, 
or  often  under  the  influence  of  passion  or  excitement,  but  that  they  have  been 
introduced  with  caution,  discussed  freely,  fully  and  calmly,  and  only  adopted 
after  reasonable  deliberation,  and  after  ail  objections  had  been  considered  and 
weighed.  Indeed,  the  eminent  conservatism  of  the  English  character  has 
often  tended  to  continue  for  long  periods  what  have  been  known  and  admitted 
to  be  abuses  in  their  system.  But  if  this  has  been  a  just  ground  for  reproach, 
we  must  at  the  same  time  admit  that  the  general  result  has  been  that,  when 
amendments  have  finally  been  made  in  the  law,  they  have  been  beneficial,  safe, 
prudent  and  permanent,  and  that  English  legislation  has  been  characterized  by 
more  stability  than  that  of  some  other  countries. 

The  changes  in  American  law  have  not  been  so  great  or  so  striking  as  those 
in  the  law  of  England,  because,  in  many  particulars,  America  began  at ::  point 
which  Great  Britain  has  only  now  reached.  In  the  adoption  of  the  constitu- 
tion of  the  United  States,  the  great  idea  of  religious  freedom  and  equality 
was  assumed  as  fundamental;  no  state  had  a  church  establishment;  there  were 
no  tithes  to  abolish,  or  religious  oppression  to  be  relieved  from;  and  the  few 
traces  of  discriminations  against  particular  classes  of  persons,  .based  on  reli- 
gious beliefs  or  professions,  have  been  allowed  to  disappear  by  common  con- 
sent. The  oppressive  features  of  the  feudal  system,  which  clung  so  long  to 
the  law  of  real  estate  in  England,  were  never  transplanted  into  America;  the 
right  of  primogeniture  in  descents  was  generally  discarded;  the  forms  of  con- 
veyance were  always  simple,  and  real  estate  was,  from  the  first,  ma4e  assets 
for  the  payment  of  debts.  And  many  of  the  most  repulsive  features  in  the 
common  law  of  England  were  never  engrafted  in  the  law  of  America,  which, 
from  the  very  beginning,  gave  more  full  effect  to  the  presumption  of  inno- 
cence on  behalf  of  persons  accused  of  crime,  and  avoided  the  severe  punish- 
ments in  the  case  of  small  offenses,  which  were  deemed  necessary  in  England 
At  the  middle  of  the  last  century. 
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The  United  States  exerted  its  authority  to  forbid  the  importation  of  slaves 
into  the  country  at  the  very  earliest  period  permitted  by  its  constitution,  and 
followed  this  prohibition,  in  a  few  years,  by  making  the  slave  trade  piracy. 
Within  the  states,  however,  the  government  of  the  nation  had  no  control  of 
the  domestic  institutions,  and  the  relation  of  slavery  was  allowed  to  exist  in 
some  of  them  until  overthrown  in  the  course  of  a  great  civil  war.  It  is  now 
entirely  at  an  end  throughout  the  whole  country;  but  some  of  the  evils,  neces- 
sarily resulting  from  so  great  and  sudden  a  change  in  society,  are  still  upon 
the  country,  and  it  will  require  time,  patience,  and  wise  statesmanship  to 
wholly  eradicate  thenL 

The  right  of  married  women  to  the  real  and  personal  estate  of  every  name 
and  description  possessed  by  them  at  the  time  of  their  marriage,  or  in  any 
manner  acquired  afterwards,  and  to  make  contracts  in  relation  thereto,  and  to 
sell  or  otherwise  dispose  of  the  same,  has  gradually  come  to  be  recognized  in 
most  of  the  states;  and  the  evils  anticipated  from  this  great  departure  from 
the  common  law  principle,  that  the  civil  existence  of  the  wife  is  swallowed 
up  in  that  of  the  husband,  have  been  looked  for  in  vain.  At  the  same  time, 
the  law  has  come  to  pay  more  regard  to  the  rights  of  the  family  in  the  prop* 
erty  acquired  by  its  head,  generally  through  the  joint  exertions  of  all;  and 
while  facilitating  and  simplifying  the  processes  for  the  collection  of  debts,  it 
has  in  most  states  made  liberal  exemptions  for  the  benefit  of  the  family,  and, 
in  case  of  the  homestead,  and  sometimes  of  other  property  also,  has  forbidden 
the  husband  to  incumber  or  dispose  of  it,  except  with  the  wife's  assent. 

Marriage  is  generally  recognized  as  a  relation  by  contract,  into  which  par^ 
ties  can  enter  by  such  ceremony  as  they  please,  or  without  any  ceremony 
whatever;  and  the  regulations  by  statute  are  only  such  as  are  deemed  essen- 
tial to  prevent  irregular  and  discreditable  relations,  and  to  insure  a  proper 
record  of  so  important  a  transaction. 

Imprisonment  for  debt  is  abolished  throughout  the  country,  and  ample  pro- 
vision is  made  everywhere  for  the  support  of  the  helpless  poor.  Asylums  for 
the  insane  and  for  other  unfortunate  classes  are  established  by  state  laws,  and 
supported  by  state  taxation;  and,  it  is  believed,  they  are  made  generally  to 
subserve  faithfully  the  purposes  of  their  creation.  The  large  number  of  im. 
migrants  landing  every  year  upon  our  shores,  renders  regulations  for  their 
comfort  and  to  protect  them  against  fraud  and  dishonesty  important;  and 
provision  of  the  most  liberal  character  has  been  made  for  these  purposes.  The 
vast  public  domain  is  thrown  open  to  actual  settlers  for  the  choice  of  home, 
steads,  which,  to  a  reasonable  amount,  are  donated  to  them  by  the  govern- 
ment; and  if  they  desire  to  add  to  these  possessions  from  the  adjacent  terri- 
tory, the  price  of  other  public  lands  is  fixed  at  a  rate  to  make  them  accessible 
to  any  person  who,  having  the  ability  to  labor,  joins  thereto  a  disposition  to 
industry,  frugality  and  economy. 

Suffrage  in  the  United  States  has  always  been  nearly  universal;  generally 
only  the  dependent  classes  being  excluded  from  participation;  and  in  the 
states  in  which  a  small  property  qualification  was  at  first  established,  it  has 
afterward  been  abolished ;  and  provision  has  been  made  by  law  for  the  natu- 
ralization of  the  aliens  who  come  to  cast  their  lot  in  the  new  world,  through 
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a  proceeding  both  simple  and  inexpensive.  Indeed,  in  some  of  the  new  states 
even  this  fonnality  has  once  been  dispensed  with,  for,  in  framing  their  consti- 
tutions, they  have  allowed  every  bona  fide  resident  to  participate,  and  given  to 
all  an  equal  voice  in  the  government. 

One  of  the  most  noticeable  changes  in  the  law  of  America  has  been  in  the 
direction  of  imposing  restraints  upon  the  legislative  power  in  the  enactment  of 
laws.  The  American  people,  from  the  first,  have  shown  great  solicitude,  lest 
fundamental  individual  rights  should  be  trampled  upon,  and  they  have  made 
each  of  their  constitutions  a  magna  carta^  by  means  of  which  barriers  are 
erected  against  the  encroachments  of  government.  The  promise  extorted 
from  King  John,  that  no  freeman  should  be  taken,  or  imprisoned,  or  dis- 
seised, or  outlawed,  or  banished,  or  any  way  destroyed,  except  by  the  judg- 
ment of  his  peers,  or  the  law  of  the  land,  is  repeated  in  substance  in  them  all; 
and,  lest  this  comprehensive  declaration  should  prove  insufficient,  there  is  a 
careful  enumeration  of  rights  which  are  guarded  from  the  encroachments  of 
power,  and  of  securities  for  the  protection  of  liberty,  where  government  is 
exercising  its  acknowledged  authority.  Religious  liberty  shall  not  be  invaded; 
freedom  of  speech  shall  be  inviolate;  soldiers  shall  not  be  quartered  upon 
citizens  in  time  of  peace,  unreasonable  searches  and  seizures  shall  not  be  al- 
lowed; the  press  shall  be  free;  and  a  jury  shall  pass  upon  the  criminality  of 
any  of  its  alleged  excesses.  Taxes  shall  only  be  levied  in  accordance  with 
law,  and  when  voted  by  the  people's  representatives;  the  military  shall  be 
subordinate  to  the  civil  authority;  the  privilege  of  the  writ  of  habecu  corpus 
shall  be  inviolate;  no  accused  party  shall  be  compelled  to  give  evidence  against 
himself,  and  none  shall  be  twice  put  in  jeopardy  of  life  or  limb  for  the  same 
offense.  But  the  disposition  of  late  is  to  go  far  beyond  this  specification  of 
individual  rights,  to  inhibit  class  legislation,  as  well  as  the  omnibus  system  of 
making  laws,  and  to  restrain  within  reasonable  bounds  the  private  legislation 
of  which  all  our  law-making  bodies  are  apt  to  be  so  prolific.  Forms  of  pro- 
ceeding are  also  prescribed  in  some  cases,  the  purpose  of  which  is  to  insure 
care  and  deliberation  in  the  enactment  of  laws,  and  to  prevent  the  legislature 
being  taken  by  surprise  by  designing  and  unscrupulous  men.  And  a  strong 
inclination  has  been  developed  to  forbid  private  and  special  acts  in  all  cases 
where  public  and  general  laws  can  reasonably  accomplish  the  end  designed. 

The  proceedings  in  courts  of  justice  have  been  greatly  simplified  within  a 
few  years.  In  this  direction,  however,  there  was  not  the  same  room  for  im- 
provement as  in  England.  Many  of  the  states  had  no  distinct  equity  system, 
and  those  which  had  established  one  had,  at  the  same  time,  established  regula- 
tions to  render  its  remedies  speedy  and  reasonably  inexpensive.  At  this  lime 
equitable  and  legal  remedies  are  generally  administered  by  the  same  courts, 
and  imder  forms  which  are  very  simple,  and  with  such  ample  power  in  the 
court  to  amend  the  pleadings  and  proceedings  for  the  advancement  of  justice, 
that  it  is  not  easy  for  the  forms  of  law  to  be  employed  for  the  furtherance  of 
unjust  and  oppressive  schemes.  In  some  states  statutes  have  been  passed,  the 
purpose  of  which  was  to  sweep  away  at  a  single  blow  all  legal  subtleties  and 
technicalities  in  the  forms  of  pleadings  and  proceedings;  and  where  changes 
so  radical  have  been  avoided,  the  old  forms  have  been  greatly  simplified,  and 
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the  Uwyer  may  now  safely  give  more  attention  to  the  merits  of  his  causey  and 
iota  to  the  forms  provided  by  law,  by  means  of  which  his  client's  rights  are  to 
be  protected  or  his  wrongs  redressed. 

Many  of  the  modem  changes  in  the  English  law  enumerated  in  this  note 
have  been  simultaneously  made  in  America,  and  with  the  like  good  results. 
Among  them  may  be  mentioned  the  remedy  given  to  the  family  of  any  deceased 
person  whose  death  has  been  caused  by  the  wrongful  act,  neglect  or  de- 
fault of  another,  and  the  doing  away  with  objections  to  the  competency  of 
witnesses  based  upon  their  interest  in  or  connection  with  the  cause.  The  latter 
innovation  has  been  followed  in  some  states  by  statutes  permitting  accused 
parties  in  criminal  oases  to  give  their  own  account  of  the  transaction  to 
the  jury;  and  the  result  has  been  generally  satisfactory.  America  pineceded 
England  in  abolishing  imprisonment  for  debt,  and  she  has  also  exhibited  a 
greater  readiness  to  modify  the  law  of  nations  for  the  protection  of  the  rights 
and  interests  of  neutrals  in  time  of  war.  But  as,  in  this  respect,  the  interest 
of  each  is  identical,  and  the  voice  of  religion  and  humanity  pleads  earnestly 
for  such  changes  as  will  limit  and  circumscribe  the  calamities  of  war  so  as  to 
make  them  affect  the  least  possible  number  of  persons,  we  may  confidently  ex- 
pect the  efforts  in  this  direction  to  be  hereafter  made  by  these  two  nations  con« 
jointly,  and  with  a  reasonable  degree  of  success. . 

Great  as  have  been  the  changes  in  the  law  here  chronicled,  we  may  still  look 
forward,  with  reasonable  confidence,  to  others  of  the  like  gptttif ying  character, 
to  be  introduced  by  the  Anglo-Saxon  nations,  upon  the  basis  of  the  common 
law  of  England,  by  the  like  gradual  but  sure  and  safe  steps,  and  as  speedily  as 
the  public  sentiment  may  be  prepared  to  receive  and  perpetuate  them. 
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As  the  local  institntiona  of  Oreat  Britain  have  very  largely  been  remodeled 
in  oar  day,  it  seems  desirable  to  give  some  brief  account  of  them,  as  they  ex- 
ist at  the  present  time.  England  was  always  celebrated  for  the  freedom  of  its 
local  gdvemment,  and  though  this  was  probably  more  complete  during  the 
Saxon  period  than  at  any  time  afterwards,  it  is  made  very  apparent  by  the  ao- 
oonnt  which  is  given  of  the  local  magistracy  in  the  preceding  pages,  that  the 
power  to  regulate  their  local  affairs  through  the  agency  of  local  officers,  has 
been  left  at  all  times  in  the  hands  of  municipal  corporations  and  districts. 
The  following  summary  will  give  the  means  of  comparison  between  the  old 
system  and  the  new,  and  will  serve  to  show  that  while  some  reforms  have  been 
introduced,  changes  have  also  been  made,  which  have  become  necessary  in  con- 
sequence of  the  great  increase  in  population,  and  the  wonderful  growth  of 
modem  towns. 

The  primary  division  of  the  realm  for  local  purposes  is  into  parishes.  The 
parish  is  called  by  Prof.  Stubbs,  the  ancient  township  in  its  ecclesiastical  form. 
When  the  parish  is  spoken  of  the  civil  parish  is  commonly  intended,  and  this 
is  defined  by  Stat.  29  and  30  Vic.  a  113,  as  '^  a  place  for  which  a  separate  poor 
rate  is  or  can  be  made,  or  for  which  a  separate  overseer  is  or  can  be  appointed." 
The  civil  parish  is  therefore  the  Poor  Law  parish,  though  there  are  also  by 
custom  some  highway  parishes,  which  are  not  identical  with  the  others.  There 
are  about  15,000  civil  parishes  in  England  and  Wales.  The  corporate  organi- 
zation consists  of  the  vestry  and  overseers.  The  vestry  ''is  the  ratepayers  of 
the  parish  in  vestry  assembled,"  the  minister  of  the  parish  presiding,  if  pres- 
ent. By  custom,  there  are  special  vestries  in  some  parishes,  consisting  of 
a  select  number  of  ratepayers,  and  by  statute  parishes  having  more  than  800 
ratepayers  may  have  select  vestries.  The  powers  of  the  vestry  are  small,  and 
are  limited  in  the  main  to  managing  the  parish  property  and  charities.  Tha 
overseers  are  nominally  overseers  of  the  poor.  They  are  appointed  by  the 
justices,  but  the  churchwardens  are  also  eas  offleio  overseers,  when  the  civil  is 
an  ecclesiastical  parish  as  well.  They  make  and  levy  the  poor  rate,  and  the/ 
also  prepare  the  jury  list,  and  the  lists  of  voters  for  parliamentary  and  muni- 
cipal elections. 

Of  ecclesiastical  parishes  there  are  13,000  in  England  and  Wales.  Since 
compulsory  church  rates  yrere  abolished,  ecclesiastical  parishes  have  been  of 
little  importance  in  local  government.  Their  affairs  are  controlled  by  the  ves- 
try, which  is  composed  of  the  minister,  churchwardens,  and  parishioners. 
The  minister  has  custody  of  the  church,  and  makes  records  of  baptisms,  mar- 
riages, and  burials.  The  freehold  of  the  church-yard  is  also  in  him,  but  he 
,oan  no  longer  as  formerly  control  the  burials  in  it;  the  act  of  1880  authorudng 
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barials  there  without  the  intenrention  of  the  minister,  and  with  or  without 
religious  services,  as  the  friends  may  direct.  The  churchwardens  are  two  in 
number,  and  are  chosen  annually  by  the  minister  and  parishioners.  Their 
duties  have  become  nominal,  and  so  haye  those  of  the  parish  clerk,  who  once 
was  an  important  officer. 

A  more  important  division  for  poor-law  purposes  is  the  union.  This  com- 
monly consists  of  several  poor-law  parishes,  though  in  some  oases  a  single 
parish  constitutes  a  union.  The  whole  number  of  unions  is  between  six  and 
seven  hundred.  The  governing  board  is  a  board  of  guardians,  of  which  the 
justices  within  the  union  are  ex  officio  members,  and  others  are  chosen  annually 
by  the  ratepayers  and  landowners.  The  number  to  be  chosen  is  determined 
by  the  local  government  board*  The  chief  function  of  the  guardians  is  the 
administration  of  the  poor  relief  fund,  and  the  appointment  of  local  officers 
connected  therewith.  In  rural  districts  they  are  also  the  sanitary  authority, 
and  in  some  cases  the  highway  authority  also. 

The  boundaries  of  unions  and  of  parishes  may  intersect  those  of  counties 
and  of  boroughs,  and  in  many  cases  do  so. 

Of  counties  there  are  forty  in  England,  and  twelve  in  Wales.  The  officers 
are  the  lord-lieutenant,  who  is  appointed  by  the  crown,  and  is  commonly  eust09 
rotidorumy  or  keeper  of  the  records,  and  as  such  the  chief  magistrate  of  the 
county.  Next  to  him  is  the  sheriff,  also  appointed  by  the  crown.  As  presid- 
ing officer  of  the  county  court,  his  functions  were  once  of  high  importance, 
but  that  court  has  now  little  more  than  a  nominal  existence.  The  chief 
duties  of  the  sheriff  now  are  to  summon  juries,  to  act  as  executive  officer  of 
the  courts,  and  to  enforce  their  judgments.  He  appoints  an  under  sheriff,  for 
whose  acts  he  is  responsible.  The  custody  of  prisons  was  taken  from  the 
sheriff  in  1877,  and  transferred  to  the  central  government.  Each  county  has 
its  coroner,  and  some  counties  have  several.  For  the  most  part  they  are  elec- 
tive by  the  freeholders,  but  by  custom  in  some  districts  they  are  appointed  by 
the  lord  of  the  manor,  or  some  other  authority.  The  chief  duty  of  the  coroner 
is  to  hold  inquests  over  the  bodies  of  persons  who  have  been  killed,  or  have 
died  in  prison,  or  suddenly  from  unknown  causes.  In  this  he  calls  a  jury  to 
his  assistance.  Justices  for  the  county  are  appointed  by  the  crown  on  the 
recommendation  of  the  lord-lieutenant,  and  the  number  is  indefinite.  They 
have  police  powers  for  the  county,  and  appoint  the  chief  constable.  The  chief 
constable  appoints  the  subordinate  police  force.  The  justices  have  the  duty 
of  maintaining  county  bridges  and  pauper  lunatic  asylums,  and  they  appoint 
inspectors  of  weights  and  measures,  and  an  analyst  of  food  and  drugs.  County 
expenses  are  paid  by  an  assessment  upon  the  parishes,  called  a  county  rate. 
The  treasury  refunds  to  the  county  one-half  the  cost  of  the  police  force. 

The  subdivision  of  the  realm  into  sanitary  districts  is  now  exceedingly 
important  Of  these  there  are  two  classes,  the  urban  and  the  rural.  The 
rural  are  identical  in  territory  with  the  poor-law  unions,  except  as  the  urban 
may  be  carved  out  of  them,  and  the  guardians  are  the  rural  sanitary  board. 
The  sanitary  authority  in  the  urban  districts  is  the  town  council,  or  some  other 
local  board.  The  sanitary  organization  begins  with  the  public  health  act, 
1848,  which  created  a  general  board  of  health,  whose  members  were  to  be 
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appointed  by  the  orowni  and  who  had  power  to  create  local  boards  of  health, 
llie  name  indicates  the  duties.  The  duty  of  general  supervision  was  trans- 
ferred to  the  local  government  board  in  1871*  The  local  boards  are  corpora* 
tionSy  with  power  to  make  by-laws^  and  besides  the  ordinary  functions  of  sani- 
tary  bodies,  they  are  given  authority  to  construct  sewers  and  gas  works  when 
necessary,  and  the  urban  boards  may  open,  construct  and  repair  streets.  In  the 
seaports  there  are  local  sanitary  authorities  constituted  by  the  local  govern* 
ment  board. 

The  division  of  England  into  school  districts  dates  from  the  passage  of  Mr. 
Forster's  elementary  education  act  of  1870.  Prior  to  that  act  voluntary 
schools  received  occasional  aid  from  public  moneys,  but  the  duty  of  educating 
the  people  was  now  assumed  as  a  public  duty.  The  prominent  features  of  the 
act  as  since  amended  are  these:  It  is  dctclared  to  be  the  duty  of  every  one 
standing  in  loco  parentis  to  a  child  to  see  that  he  receives  efficient  elementary 
instruction  in  reading,  writing  and  arithmetic.  In  every  school  district  ade- 
quate public  school  accommodations  must  be  supplied  for  this  purpose,  and  if 
there  is  neglect  by  the  local  authorities,  the  education  department  of  the 
government  must  see  that  the  duty  is  performed.  In  general  every  borough 
or  city  constitutes  a  school  district,  and  so  does  every  parish  and  part  of  a 
parish  not  within  a  borough  or  city.  The  whole  of  the  metropolis  is  one  dis- 
trict. The  local  authority  in  a  district  is  either  a  school  board  or  a  school 
ittendance  committee.  A  school  board  is  created  by  the  education  depart- 
ment on  the  application  of  the  local  authorities,  and  the  department  prescribes 
the  number  of  members.  The  term  of  office  is  three  years.  They  are  chosen 
by  the  ratepayers,  and  each  voter  has  as  many  votes  as  there  are  persons  to 
be  chosen,  and  may  distribute  them  as  he  pleases,  and  give  two  or  more  to  one 
candidate,  if  such  is  his  choice.  The  school  board  appoints  the  teachers,  and 
has  certain  powers  to  compel  attendance  of  children  upon  the  schools.  A  child 
who  refuses  may  be  sent  to  an  industrial  schooL  Certain  fees  are  paid  for 
attendance  by  such  of  the  parents  and  guardians  as  are  able,  and  to  the 
extent  that  the  fees  fail  to  meet  the  expenditure,  the  deficiency  is  made  up  by 
a  rate  levied  as  a  part  of  the  borough  rate,  or,  outside  of  the  boroughs,  as  a 
part  of  the  poor-rate.  On  an  average  the  rates  exceed  the  aggregate  of  fees 
as  three  to  one.  Where  there  is  no  school  board,  a  school  attendance  com- 
mittee is  appointed  by  the  borough  council,  or  some  other  local  authority. 

The  highways  in  the  main  are  kept  in  repair  by  the  parishes.  For  this  pur- 
pose, however,  the  parish  may  not  be  the  same  as  the  poor-law  parish,  as  a 
particular  hamlet,  which  is  a  part  of  a  poor-law  parish,  may  by  custom  be  a 
separate  parish  for  highway  purposes.  The  quarter  sessions  have  authority  to 
combine  two  or  more  parishes  into  one  or  more  higl>  wray  districts.  In  rural 
districts  the  highway  authority  is  either  a  parish  surveyor,  a  parish  board,  a 
district  board,  or  the  guardians.  In  urban  districts  t\^  sanitary  authority  is 
also  the  highway  authority.  Formerly  there  were  manf  turnpikes  in  the  hands 
of  trustees,  who  kept  them  in  repair,  and  collected  tolls  f<>r  their  use.  Nearly 
all  of  those  have  now  become  free  highways,  and  the  cost  of  keeping  the  main 
roads  in  repair  is  shared  by  the  county  and  the  parish  or  dUtricti 
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London:  The  Metropolis.     London  in  government  is  an  enigma  to  people 
of  other  oonntries,  as  no  donbt  it  is  also  to  some  extent  to  the  people  of  the 
United  Kingdom,  except  so  far  as  from  their  youth  they  may  have  been  made 
familiar  with  its  peculiarities.    In  any  reference  to  the  government,  it  is  al- 
ways essential  to  distinguish  between  the  city  proper,  the  ancient  corporation 
known  as  the  city  of  London,  and  which  embraces,  but  little  more  than  a  mile 
square  of  territory,  and  the  vast  raetropolisi  which  has  grown  up  about  the  city, 
and  which  in  common  parlance,  and  in  the  commercial  and  political  intercourse 
of  the  world,  takes  the  name  of  London,  though  never  in  law  a  part  of  it. 
The  city  was  an  important  town  during  the  period  of  Roman  supremacy,  but 
the  extent  of  its  powers  as  a  corporation  it  would  be  impossible  now  to  deter- 
mine.  In  subsequent  periods,  we  know  the  city,  first,  as  an  association  of  trades- 
men and  industrial  societies  united  for  mutual  protection,  and  exercising  im- 
portant powers  for  that  purpose  under  claim  of  right,  and  with  general  public 
acquiescence.  These  powers  were  such  as  properly  pertain  to  corporations;  and 
whatever  may  have  been  their  origin,  they  in  time  became  rightful  by  pre- 
scription.   The  societies  or  guilds  were  severally  composed  of  persons  of  one 
industrial  calling,  and  their  purpose  in  organizing  was  to  ensure  proficiency  in 
the  members,  and  to  protect  themselves  and  the  public  against  frauds  and  im- 
positions.    They  were  also  to  some  extent  charitable  societies,  and  accumulated 
funds  as  such.     The  authority  of  the  guilds  was  not  strictly  confined  to  the 
territorial  limits  of  the  town,  but  by  custom  was  extended  outside,  in  some 
cases  for  several  miles;  and  they  were  permitted  to  seize  and  destroy  fraudulent 
or  defective  goods,  and  to  fine  and  imprison  persons  guilty  of  violating  their 
regulations.     No  one  was  suffered  to  pursue  an  industrial  calling,  until  he  had 
been  made  free  of  the  proper  guild,  and  this  he  became  entitled  to  by  serving 
an  apprenticeship  and  paying  certain  fees.   The  guilds  gradually  became  weal- 
thy and  powerful,  and  their  customs  were  so  far  modified  that  it  was  no  longer 
essential  to  membership,  that  one  should  serve  an  apprenticeship,  or  follow  any 
particular  calling;  but  membership  might  be  obtained  by  purchase,  and  it 
would  also  pass  from  father  to  son  by  descent.     Distinguished  lawyers  and 
statesmen  became  members;  an  illustration  of  which  we  have  in  the  case  of 
Lord  Chancellor  Hatherley,  who  was  a  member  of  the  guild  of  fishmongers, 
The  following  will  give  some  idea  of  the  government  of  these  guilds.     Each 
guild  has  a  court  of  assistants,  composed  of  a  master  warden,  wardens  and  as* 
sistants,  who  are  chosen  from  and  by  the  liverymen.     Neither  the  voters  nor 
those  whom  they  select  for  these  ofiicesare  required  to  be  residents  of  the  city, 
but  they  are  required  to  possess  a  property  qualification  within  it.     The  guilds 
expend  their  accumulated  funds  at  discretion,  and  they  own  expensive  halls  and 
are  accustomed  to  give  costly  entertainments.      By  custom  their  members 
constitute  the  citizens  of  London,  and  the  government  of  the  city  is  therefore 
in  their  hands.     The  first  charter  of  the  city  was  granted  by  William  the  Con- 
queror, but  it  was  a  very  simple  instrument,  and  constituted  little  more  than 
a  recognition  of    an  existing  corporation,    (a)    From  that   time  the  cor- 
porate bounds  have  never  been  extended,  except  by  the  small  addition  of 
the  ward  of    Bridge  Without  in  the  reign  of  Bdward  lY.     The  govern* 

(a)  See  Stubbs,  Const  Hist,  dt  XL 
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ing  body  of  the  corporation  is  the  Common  Conncil.  This  is  composed  of  25 
aldermen,  chosen  in  as  many  wards,  and  240  common  coanoilmen.  The  alder- 
men are  not  only  local  legislators,  but  they  are  also  judicial  officers  with  limited 
powers.  They  are  not  required  to  reside  within  the  city,  and  in  1876,  there 
were  aldermen  residing  in  all  parts  of  the  United  Kingdom  from  Stoke*npon- 
Trent  to  Brighton,  and  not  one  of  the  aldermen  had  a  city  address,  though  the 
majority  lived  within  the  metropolis.  The  chief  executive  officer  of  the  city 
is  the  mayor,  who  is  chosen  in  common  hall  from  the  aldermen.  He  has  the 
title  of  Lord  Mayor,  and  is  allowed  within  the  city  tp  assume  regal  pomp  and 
ceremony. 

The  city  is  only  the  nucleus  of  the  vast  metropolis  of  4,000,000  people, 
which  embraces  parts  of  four  counties,  and  includes  the  city  of  Westminster,  and 
the  parliamentary  boroughs  of  Southwark,  Finsbury,  Marylebone  and  Tower 
Hamlets.  The  local  government  is  consequently  varied  and  without  unity. 
The  whole  area  is  about  125  square  miles.  The  common  authority  for  the 
whole  is  a  board  of  public  works,  chosen  by  the  vestrymen.  Besides  this  there 
are  numerous  local  boards  in  separate  districts  for  lighting  and  Ipaving  pur- 
poses, and  there  are  also,  as  elsewhere,  guardians,  governors,  and  trustees  of  the 
poor.  There  is  also  a  metropolitan  police  district,  but  this  is  much  larger  than 
the  metropolis  itself,  being  made  to  embrace  so  much  of  the  surrounding 
territory  as  seems  necessary  to  a  complete  and  efficient  system.  The  city  pro- 
per is  not  included  within  this  district,  but  has  its  own  police. 

Boroughs.  Tip  to  1835,  the  boroughs  of  England  and  Wales  were  without 
uniformity  in  history,  organization  and  powers,  and  many  of  them  were  close 
corporations,  with  authority  defined  only  by  prescription.  The  local  abuses 
were  very  great,  and  the  corruptions  notorious.  These  were  remedied  by  the 
Municipal  Corporations  Act  of  that  year,  the  purpose  of  which  was  to  bring 
them  all  under  one  general  system,  with  the  control  in  the  hands  of  the  citizens 
in  general.  To  that  end  the  franchise  was  made  uniform,  and  was  based  upon 
ratepaying  residence  within  the  borough  or  within  seven  miles  of  it.  The 
government  is  now  strictly  representative,  and  any  burgess  is  eligible  to  all 
offices.  The  governing  body  is  the  borough  council,  composed  of  the  mayor, 
aldermen  and  councillors.  The  councillors  are  chosen  by  the  burgesses  by  ballot, 
for  a  term  of  three  years,  and  they  choose  the  aldermen  for  a  term  of  six 
years.  They  also  choose  the  mayor.  The  mayor  has  judicial  as  well  as  execu- 
tive powers,  and  there  are  also  other  local  judges  appointed  by  the  Crown.  The 
police  force  is  under  the  control  of  a  watch  committee  of  the  council.  The  franch- 
ise for  local  and  for  parliamentary  purposes  is  not  the  same,  and  in  local  elec- 
tions women  are  voters,  if  possessing  the  ratepaying  qualification.  The  bor- 
oughs have  authority  to  contract  debts  for  ordinary  local  purposes,  on  obtain- 
ing the  consent  of  the  local  government  board  mentioned  below,  or,  in  a  few 
cases,  of  some  other  central  authority;  but  for  any  other  purposes,  it  would  be 
necessary' first  to  secure  special  legislation*  It  is  also  essential  to  have  the 
assent  of  an  absolute  majority  of  the  common  council,  and  also  of  the  rate- 
payers. It  is  customary,  before  the  local  government  board  or  the  legislature 
grants  permission  for  contracting  debts,  to  have  special  inquiry  made  into  its 
necessity. 
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All  boroughs  which  are  or  have  been  the  see  of  a  bishop  are  called  cidea; 
(6)  but  their  organization  is  the  same  with  that  of  other  boroughs. 

Local  Oovernmsnt  Board.  Since  1871,  the  central  authority,  which  has 
had  general  supervision  and  control  in  matters  of  local  government,  has  been 
the  board  with  the  above  title.  This  board  consists  of  a  salaried  president  ap- 
pointed by  the  crown,  and  the  following  ex  officio  members:  The  Lord  Presi- 
dent of  the  Council,  the  several  Secretaries  of  State,  the  Lord  Privy  Seal,  and 
the  Chancellor  of  the  Exchequer.  The  potrers  of  this  board  are  in  part  advis- 
ory, and  in  part  compulsory,  and  vary  with  the  subjects.  One  of  the  most  im- 
portant duties  is  to  keep  the  local  authorities  from  contracting  unnecessary  or 
burdensome  debts,  and  when  consent  to  indebtedness  is  given,  it  is  only  in 
connection  with  provisions  for  payment  by  annual  instalments,  or  for  setting 
apart  an  adequate  sinking  fund.  This  board  also  audita  the  accounts  of  the  local 
boards,  and  may  disallow  such  as  are  unauthorized  or  illegal,  and  charge  the 
sums  over  to  those  who  improperly  incurred  themu  In  poor  law  and  sanitary 
matters  the  control  of  the  board  is  very  complete,  and  the  supervision  of  the 
Rivers  Pollution  Acts,  the  Adulteration  Acts,  and  the  Vaccination  Acts  are 
•pedally  committed  to  ita  superintendence. 

0)  1 BL  OauL.  114 
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In  a  note  to  the  first  book  of  these  Commentaries  (p.  109),  the  Colonial 
System  of  Great  Britain  is  spoken  of  as  the  grandest  in  extent  and  power  tht 
world  has  ever  known.  A  more  detailed  account  of  the  system,  and  of  the 
countries  and  places  embraced  within  it,  than  was  given  in  the  place  referred 
to,  will  justify  the  statement  there  made,  and  at  the  same  time  will  give  q» 
particulars  of  British  Colonial  government  in  all  its  varieties. 

In  respect  to  government  the  British  colonies  and  possessions  are  classified 
officially  in  three  classes,  as  follows:  JBlrst;  Those  properly  denominated 
crown  colonies,  in  which  the  crown  has  entire  control  of  legislation,  and  the^ 
administration  of  whose  affairs  is  carried  on  by  officers  under  the  control  of 
the  home  government.  In  this  class  are:  In  Europe,  Gibraltar,  Heligoland,. 
Malta,  Cyprus.  In  America:  Falkland  Islands,  Guiana,  Honduras,  Jamaica,, 
and  Turks  Island.  In  Africa:  Ascension,  Gambia,  Gold  Coast,  Sierra  Leone,. 
Lagos,  St.  Helena.  In  Asia:  India,  Aden  and  Perim,  Hong  Kong,  Labuan, 
Straits  Settlements.  In  Australasia:  Fiji  Islands,  Rotumah.  For  each  of 
these  there  is  an  executive  officer,  appointed  by  the  crown,  and  removable  at 
pleasure,  and  whose  title  of  office  is  Governor,  except  as  follows:  For  India  it 
is  Governor-General;  for  Honduras  it  is  Lieutenant-Gk>vernor;  for  Jamaica  it 
is  Captain-Gtoneral,  and  for  Gambia,  Gold  Coast  and  Lagos  it  is  Administrator. 
The  population  of  each  of  these  was  as  follows  at  the  dates  given:  Cyprus 
(1871)150,000;  Gibraltar  (1871)  14,764;  Heligoland  (1871)  1,913;  Malta (1871> 
149,084;  Falkland  Islands  (1871)  803;  Guiana  (1871)  193,491;  Honduras 
(1870)  24,710;  Jamaica  and  Turks  Island  (1871)  510,354;  Ascension  (1871) 
27;  Gambia  (1871)  14,790;  Gold  Coast  (1871)  408,070;  Sierra  Leone  (1881) 
60,546;  Lagos  (1871)  62,021;  St.  Helena  (1871)  6,241;  India  (1881)  252,541,- 
210;  Aden  (1871)  22,507;  Perim  (1871)  211;  Hong  Kong  (1876)  139,144^ 
Labuan  (1871)  4,898;  Straits  Settlemento  (1871)  308,097;  Fiji  Islands  (1881) 
124,999;  Rotumah  (1881)  2,500.  Second;  Those  which  have  legislative  bodies 
chosen  by  their  own  people,  with  a  veto  on  legislation  in  the  representative  of 
the  crown,  and  a  general  control  of  public  officers  in  the  home  government. 
These  are:  In  America:  Bahamas,  Bermudas,  Leeward  Islands,  Windward 
Islands.  In  Africa:  Natal.  In  Asia:  Ceylon.  In  Australasia:  Western  Aus- 
tralia. Each  of  these  has  an  executive  appointed  and  removable  by  the  crown,, 
and  whose  title  of  office  is  governor.  Tlie  population  of  these  at  the  dates 
named  was  as  follows:  Bahamas  (1871)  39,162;  Bermudas  (1871)  12,121;  Lee- 
ward Islands  (1871)  120,491;  Windward  Islands  (1871)  284,078;  Natal  (1877) 
825,512;  Ceylon  (1876)  2,459,  542;  Western  Australia  (1881)  31,000.  Third; 
Those  which  not  only  have  legislatures  of  their  own  election,  but  whose  gov- 
ernors, though  appointed  and  removable  by  the  crown,  must  reflect  in  their 
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government  and  administration  the  sentiments  of  the  legislature  as  ex- 
pressed by  its  votes.  These  are:  In  America:  Dominion  of  Canada,  New* 
foundland.  In  Africa:  Cape  of  Good  Hope  and  dependencies.  In  Austral* 
asia:  New  South  Wales  and  Norfolk  Island,  New  Zealand,  Queensland,  South 
Australia,  Tasmania,  Victoria.  The  population  of  these  severally  in  the  year 
1881  was  as  follows:  Canada,  4,324,310:  Newfoundland,  161,374:  Cape  of 
Gk>od  Hope  and  dependencies,  1,420,162;  New  South  Wales  and  Norfolk  Island 
751,468;  New  Zealand,  544,032;  Queensland,  213,525;  Tasmania,  115,705; 
Victoria,  862,346.  This  class  is  supposed  to  embrace  all  the  colonies  that  are 
fitted,  by  the  numbers  and  character  of  their  population,  and  by  other  circum- 
stances, to  be  entrusted  with  the  sole  responsibility  of  making  their  own  laws 
and  guiding  their  own  destiny. 

Responsible  parliamentary  government  for  these  colonies  began  in  Canada, 
and  may  be  said  to  have  originated  with  the  Earl  of  Durham,  who,  as  gov- 
ernor-general in  the  year  1831,  in  a  report  made  to  the  home  government,  re- 
commended as  a  remedy  for  the  widespread  and  long-continued  discontent  in 
the  extensive  provinces  of  Lower  and  Upper  Canada,  that  representative  insti- 
tutions, which  should  be  "  an  image  and  transcript  of  the  British  constitution," 
•should  be  allowed  to  the  people.  In  accordance  with  this  recommendation, 
Mr.  Poulette  Thomson,  the  successor  to  the  Earl  of  Durham,  was  directed  to 
introduce  a  government  which  should  be  responsible  to  the  representatives  of 
the  people,  and  the  principal  officers  of  which,  constituting  the  governor's 
advisers,  should  possess  the  confidence  of  the  legislature,  and  be  subject  to 
removal  from  office  whenever  any  sufficient  motives  of  public  policy  should 
suggest  the  expediency.  Accordingly,  this  official,  on  his  arrival  in  Canada, 
made  public  announcement  that  henceforth  its  government  should  be  con- 
d acted  in  accordance  with  the  wishes  of  the  people  as  expressed  by  their  rep- 
resentatives. The  understanding  which  was  had  of  this  announcement,  and 
which  has  ever  since  been  acted  upon,  is  tersely  expressed  in  three  resolutions 
adopted  by  the  Legislative  Assembly  of  Canada,  in  the  year  1841,  and  which 
are  as  follows: 

**  1.  That  the  head  of  the  executive  government  of  the  province,  beings 
within  the  limits  of  his  government,  the  representative  of  the  sovereign,  in 
responsible  to  the  imperial  authority  alone;  but  that  nevei*theless  the  manage- 
ment of  our  local  affairs  can  only  be  conducted  by  him,  by  and  with  the 
assistance,  counsel  and  information  of  subordinate  officers  in  the  province. 

**  2.  That  in  order  to  preserve  between  the  different  branches  of  the  provin- 
cial parliament  that  harmony  which  is  essential  to  the  peace,  welfare,  and  good 
government  of  the  province,  the  chief  advisers  of  the  representative  of  the 
sovereign,  constituting  a  provincial  administration  under  him,  ought  to  be  men 
possessed  of  the  confidence  of  the  representatives  of  the  people;  thus  afford- 
ing a  guarantee  that  the  well  understood  wishes  and  interests  of  the  people, 
which  our  gracious  sovereign  has  declared  shall  be  the  rule  of  the  provincial 
government,  will,  on  all  occasions,  be  faithfully  represented  and  advocated. 

"  8.  That  the  people  of  this  province  have,  moreover,  a  right  to  expect  from 
such  provincial  administration  the  exertion  of  their  best  endeavors  that  the 
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imperial  authority,  within  its  conatitational  limits,  shall  be  exercised  In  the 
manner  most  consistent  with  their  well  undeistood  wishes  and  interests.** 

It  will  be  seen  that  this  gave  to  the  province  of  Canada  a  government 
whiohy  as  respects  local  affairs,  was  not  to  differ  in  its  general  features  from 
that  which  existed  within  Great  Britain  itself.  Its  success  in  giving  content 
to  the  people  was  immediate,  and  Lord  Elgin,  who  went  out  as  governor- 
general  of  Canada  in  1847,  and  who  was  most  influential  in  settling  it  upon 
secure  foundations,  was  constrained  to  say,  that,  with  his  constitutional  and 
changing  cabinet,  he  was  allowed  by  the  free  consent  of  the  people  to  exercise 
greater  authority  than  was  permitted  to  the  same  office  in  colonies  where  re- 
sponsible government  did  not  exist.  The  like  institutions  were  introdaced 
into  the  colonies  named  at  the  dates  following:  Nova  Scotia  and  New  Bruns- 
wick, 1848;  Tasmania  and  Victoria,  1855;  New  South  Wales,  S^uth  Australia 
and  New  Zealand,  1866;  Queensland,  1860;  Cape  of  Oood  Hope,  1872.  When 
in  1867  Upper  and  Lower  Canada  and  New  Brunswick  were  united  into  one 
government  'by  the  name  of  The  Dominion  of  Canada,  the  imperial  act  of 
union  declared  that  the  constitution  of  the  new  dominion  should  be  similar  in 
principle  to  that  of  the  United  Kingdom.  Upper  Canada  was  at  this  time 
g^ven  the  name  of  Ontario,  and  Lower  Canada  that  of  Quebec,  and  authority 
was  given  to  the  Queen  in  council  to  admit  into  the  Union  any  of  the  other 
British- American  provinces  whose  legislature  might  express  a  desire  to  that 
effect.  Under  this  authority  Manitoba  was  admitted  in  1870,  British  Colum- 
bia in  1871,  and  Prince  Edward's  Island  in  1873.  Each  of  the  provinces  has 
a  legislature  of  its  own,  and  a  lieutenant-governor  appointed  by  the  governor- 
general,  and  subject  to  removal  by  him,  but  not  within  five  years  from  his  ap- 
pointment except  for  cause  assigned.  Government  in  the  several  provinceo,  as 
in  the  Dominion  itself,  is  responsible  to  the  representatives  of  the  people. 

In  the  colonies,  as  in  the  united  kingdom,  the  executive  is  a  constituent 
part  of  the  legislature,  and  the  governor  may  withhold  assent  to  any  bill  which 
may  be  passed,  and  take  the  opinion  of  the  home  government  thereon.  The 
home  government  may  also,  even  against  the  opinion  of  the  governor,  disallow 
any  colonial  act,  but  it  will  only  do  so  where  the  reasons  seem  imperative,  or 
where  the  act  is  regarded  as  tdtra  vires.  In  judicial  matters  an  appeal  lies 
from  the  colonial  courts  to  the  queen  in  council.  It  seems  to  have  been 
doubted,  after  the  creation  of  the  Supreme  Court  of  Canada,  with  power  to 
hear  and  finally  adjudicate  upon  appeals  from  the  highest  courts  of  the  sev- 
eral provinces,  whether  appeals  to  the  privy  council  would  any  longer  lie,  but 
it  was  decided  that  parties  at  their  option  might  appeal  to  either  tribunaL 

In  respect  to  the  self-governing  colonies  and  provinces,  as  much  as  to  all 
others,  the  imperial  government  reserves  to  itself  the  power  of  legislation  on 
all  subjects  of  general  imperial  policy,  and  retains  control  of  international  in- 
tercourse, and  of  all  questions  of  war  or  peace  with  other  nations.  The  customs 
establishments,  however,  of  all  the  colonies,  are  under  the  control  and  manage- 
ment of  the  several  colonial  governments,  and  the  colonial  legislatures  are 
permitted  to  establish  their  own  customs  regulations  and  rates  of  duty. 
Canada  has  taken  advantage  of  this  authority  to  establish  a  protective  tariff 
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Ib  direct  antagonim  to  the  prinoiples  of  free  trade,  which  for  a  long  timo 
have  preTailed  with  the  home  gOTemment. 

Among  the  eabjeota  for  whidi  the  imperial  parliament  still  legislates  for  alt 
the  colonies  and  dependencies  are  those  of  copyrights  and  patents,  and  the 
establishment  of  admiralty  courts,  l^eoretically  it  has  power  to  legislate  to 
any  extent;  bnt  how  far  this  wonld  be  consistent  with  the  constitutional  rights 
of  British  sabjects,  or  with  true  imperial  policy  most  depend  very  much  upon 
the  condition  of  the  colony  or  dependency  legislated  for,  and  the  fitness  of 
ihe  people  under  the  circumstances  in  whidi  they  are  placed,  to  take  their  des- 
linies  into  their  own  hands.  The  general  policy  of  the  imperial  government 
has  now  for  a  long  time  been  to  foster  and  encourage  independent  self-govern* 
menty  to  the  fullest  extent  consistent  with  local  safety  and  the  general  interests 
of  the  empire.  In  one  noted  instance,  experience  demonstrated  to  the  entire 
fatisfaotion,  not  only  of  the  home  government,  but  of  the  colony  itself,  that 
the  time  for  self-government  had  not  yet  arrived.  Jamaica,  which  had  been 
allowed  a  government  responsible  to  the  local  representatives,  abandoned  it 
voluntarily  in  1866,  and  with  its  own  consent  was  remanded  to  the  condition 
of  a  crown  colony.  It  has  now  a  legislative  council,  composed  in  part  of  offi- 
cial, and  in  part  of  non-official  members,  ahd  the  governor's  council  is  respon- 
sible only  to  himself.  The  advice  of  this  council  the  governor  follows  only 
so  far  as  he  finds  it  satisfactory  to  his  own  judgment. 

The  imperial  authority  over  all  the  colonies  is  administered  through  the 
agency  of  a  member  of  the  administration,  who  is  designated  secretary  of 
state  for  the  colonies.  In  all  the  crown  colonies,  however,  the  governor  is 
nearly  absolute.  As  has  been  said  by  one  of  them,  **  he  not  only  reigns,  but 
governs  in  the  strictest  sense.  All  subordinate  officers  act  in  accordance  with 
his  directions.  He  is  responsible  for  their  short-comings  if  he  fails  to  correct 
them.  They  are  liable  to  suspension  at  his  will  The  legislature  is  so  con- 
structed as  to  enable  him  to  secure,  should  he  deem  it  necessary,  the  passage 
of  any  enactment  he  may  frame.  He  is  in  the  colony  the  ultimate  referee  on 
almost  every  conceivable  subject  of  administration  or  legislation.  •  •  •  « 
In  all  crown  colonies  there  exist — and  it  is  the  reason  for  the  maintenance  of 
so  peculiar  a  form  of  constitution — two  or  more  different  races,  to  neither  of  * 
which  can  safely  be  entrusted  the  charge  of  governing  the  other,  and  the  ex- 
istence of  which  is  the  cause  of  the  establishment  of  what  is  in  fact  a  species 
of  despotism,  modified  by  a  power  of  appeal  to  the  imperial  government  at 
home,  and  by  the  action  of  public  opinion  and  common  sense  upon  the  mere 
legal  rights  of  the  post."  This  was  said  with  special  reference  to  the  liji 
Islands,  but  was  intended  to  be  applicable  to  all  whose  condition  is  described 
in  It. 

The  case  of  India  is  in  some  respects  different  from  that  of  any  of  the  other 
British  possessions,  it  being  by  far  the  most  populous  of  all,  and  only  a  small 
per  centage  of  the  inhabitants  being  of  British  birth  or  origin,  while  an  un- 
certain proportion  of  the  remainder  are  ill-affected  to  the  British  rule.  Tho 
necessity  for  a  strong  and  somewhat  autocratic  government  is,  under  such  cir- 
cumstances, apparent,  and  this  has  been  provided  by  imperial  legislation.  The 
history  of  Britbh  dominion  over  that  extensive  country  is  familiar.    It  began 
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with  the  charter  granted  by  William  111,  in  1608,  to  a  company  of  merchants, 
for  trading  with  that  country.  This  company  became  great  and  powerful,  and 
acquired  for  its  purposes  the  control  of  territory  for  which  it  became  necessary 
to  establish  civil  and  criminal  courts,  and  these  were  provided  for  by  letter* 
patent  of  the  king.  The  government  was  in  a  board  of  directors,  having  its 
office  in  London.  In  the  latter  part  of  the  18th  century,  the  company  carried 
on  extensive  wars  with  the  native  princes,  and  won  great  victories  over  them, 
which  resulted*  in  the  acquisition  of  immense  territories.  In  1783  parliament 
deemed  it  necessary  to  interfere  to  prevent  abuses,  and  passed  what  is  known 
as  the  regulating  act.  This  act  recites  that  **  the  several  powers  and  authori- 
ties granted  by  charters  to  the  United  Company  of  Merchants  of  England 
trading  to  the  Bast  Indies,  have  been  found  by  experience  not  to  have  suffi- 
cient force  and  efficacy  to  prevent  various  abuses  which  have  prevailed  in  the 
government  and  administration  of  the  affairs  of  the  said  united  company,  as 
well  at  home  as  in  India,  to  the  manifest  injury  of  the  public  credit,  and  of 
the  commercial  interests  of  the  said  company.''  It  then  proceeds  to  empower 
his  majesty  to  erect  and  establish  a  supreme  court  of  judicature  for  the  com- 
pany's dominions,  to  consist  of  a  chief  justice  and  three  other  judges,  being 
barristers  of  England,  or  Ireland,  of  not  less  than  five  years'  standing.  Thi^ 
was  an  important  step  in  parliamentary  control,  and  it  was  followed  in  183<t 
with  one  still  more  important,  which  formally  converted  the  trading  corpora 
tion  into  a  purely  political  body,  with  authority,  under  the  parliament,  to 
govern  the  British  dominions  in  India.  A  governor-general  was  provided  for* 
and  the  governor-general  in  council  was  to  have  general  legislative  authority, 
with  power,  however,  in  the  court  of  directors  of  the  company,  to  disallow  any 
law  or  regulation  that  might  be  made. 

The  legislative  power  conferred  was  further  restricted,  as  follows:  ''The  said 
governor-general  in  council  shall  not  have  the  power  of  making  any  laws  or 
regulations  which  shall  in  any  way  repeal,  vary,  suspend  or  affect  any  of  the 
provisions  of  this  act,  or  any  of  the  acts  for  punishing  mutiny  and  desertios 
of  officers  and  soldiers,  whether  in  the  service  of  his  majesty  or  of  said  com* 
pany,  or  any  provisions  of  any  act  hereafter  to  be  passed  in  any  wise  affecting 
the  said  company,  or  the  said  territories  or  the  inhabitants  thereof,  or  any  laws 
and  regulations  which  shall  in  any  way  affect  any  prerogative  of  the  crown, 
or  the  authority  of  parliament,  or  the  constitution  or  rights. of  the  said  com- 
pany, or  any  part  of  the  unwritten  laws  or  constitution  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  whereon  may  depend  in  any  degree  the- 
allegiance  of  any  pei-son  to  the  crown  of  the  United  Kingdom,  or  the  sovereignty 
or  dominion  of  the  said  crown  over  any  part  of  the  said  territories." 

A  still  more  important  step  was  taken  in  1858,  when  the  direct  government 
of  India  was  finally  transferred  from  the  company  to  the  crown.  At  the  same 
time  a  '*  council  of  India  "  was  created,  consisting  of  fifteen  persons,  of  whom 
seven  were  to  be  elected  by  the  court  of  directors  of  the  company,  and  eight 
to  be  appointed  by  the  crown.  The  president  of  the  council  was  to  be  a  secre- 
tary of  state,  who  was  to  be  charged  with  the  administrative  functions  pre- 
viously vested  in  the  board  of  directors.  The  members  of  the  council  were 
to  hold  office  during  good  behaviour,  but  this  was  so  changed  in  1869  as  U^ 
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limit  their  term  of  office  to  ten  yean,  and  all  yacancies  in  the  coanoil  were  to 
be  filled  by  the  crown.  Several  acts  in  modification  of  the  act  of  1858  have 
since  been  passed  without  introducing  any  very  radical  changes. 

In  1876  the  title  of  Empress  of  India  was  conferred  upon  the  Queen  by  ad 
of  parliament. 

As  the  proportion  of  colonists  in  India  is  very  small  as  compared  with  the 
native  population,  it  would  obviously  be  unsafe  to  confer  upon  the  people  the 
powers  of  self-government,  and  it  is  not  likely  that  any  attempt  going  very 
far  in  that  direction  will  be  made  for  a  long  time  to  come.  Local  officials  of 
the  native  races  are  allowed  to  exercise  authority  over  their  own  people,  and 
it  is  now  proposed  to  give  to  native  magistrates  jurisdiction  ia  small 
even  where  Europeans  fre  parties. 
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To  present  oompletely  local  government  m  it  exists  in  the  United  States 
woold  require  a  yolnme.  Every  one  of  the  thirty-eight  states  has  a  code  of  its 
own  with  some  peculiar  features,  and  the  changes  which  from  time  to  time  havo 
been  made  in  some  states,  are  numerous  and  important,  and  would  require  pre- 
sentation, if  the  existing  system  were  to  be  fully  explained.  It  would  be  possible 
to  group  the  states  into  classes,  composed  of  those  whose  systems  are  similar, 
but  the  classification  could  not  be  exact  and  might  mislead.  What  we  shall  say, 
therefore,  will  be  aimed  at  an  explanation  of  certain  general  features,  which 
areto  be  met  with  in  all  the  states,  and  of  some  of  the  most  important  peculi* 
arities. 

It  is  to  be  said  in  the  first  place,  that  the  sovereign  authority  within  every 
state  b  in  the  state  itself,  and  that  all  inferior  public  authorities  are  of  state 
creation.  The  general  rule  is,  that  the  state  may  create  inferior  public  agencies 
at  discretion,  and  may  alter  and  abolish  them  at  wilL  Barnes  v.  District  of 
Columbia,  91  IT.  S.  Rep.,  540;  Laramie  Go.  v.  Albany  Co.,  92  U.  S.  Rep.,  307; 
St.  Louis  V.  Allen,  18  Mo.,  400;  People  v.  Draper,  16  N.  Y.,  632;  Philadelphia 
T.  Fox,  64  Penn.  St,  160;  Martin  v.  Dix,  62  Miss.,  63;  Qoff  v.  Frederick,  44  Md., 
67.  It  is  believed,  however,  that  every  one  of  the  American  constitutions  has 
been  adopted  with  either  an  express  or  an  implied  understanding,  that  local  self- 
government  in  some  form  was  to  be  continued,  and  that  it  would  not  be  com- 
petent for  any  state  legislature  wholly  to  abolish  local  institutions  and  substitute 
no  others  in  their  stead.  People  v.  Hurlbut,  24  Miclu,  44;  People  v.  Lynch,  61 
Cal,  16. 

There  are  two  ways  in  which  the  people  of  a  state  may  provide  for  their 
local  institutions:  1.  by  their  constitution;  2.  bylaws  enacted  by  their  represen- 
tatives in  the  state  legislature.  Generally  it  will  be  found  that  the  two  are 
combined;  the  constitution  marking  out  the  general  features  of  local  govern- 
ment, and  leaving  all  else  to  the  legislature.  This  is  the  desirable  method,  as 
it  ensures  steadiness  and  uniformity,  by  making  the  main  features  subject  to 
change  only  by  the  deliberate  action  of  the  people  themselves,  at  the  same  time 
that  it  leaves  minor  matters,  in  respect  to  which  there  might  be  frequent  occa- 
sion for  modification  and  change,  entirely  at  the  control  of  the  legislative  power. 
There  has  however  of  late  been  a  growing  tendency  in  all  constitutional  revis- 
ions to  particularise  more  and  more,  and  this  is  quite  as  observable  in  respect 
to  matters  of  local  government  as  to  any  others.  But  as  the  most  important 
provisions  have  been  in  the  nature  of  restrictions  to  prevent  abuse  of  locsl 
powers,  probably  no  harm  will  result  from  any  of  them. 

The  feature  common  to  the  local  government  of  all  the  states  is  that  of 
eounty  government.    The  counties  are  created  at  the  will  of  the  legidaturs^ 
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l>y  setting  apart  oortain  territory^  the  inhabitants  of  whioh  are  authorized  to 
ohoose  oertain  officers,  and  exercise  certain  powers  of  a  public  nature.    The 
authority  thus  conferred  is  corporate  authority,  and  the  county  is  quasi  a  cor- 
poration, and  may  sue  and  be  sued  as  such,  though  it  is  sometimes  provided 
that  suits  by  or  against  it  shall  be  in  the  name  of  its  corporate  board,  or  of 
some  designated  corporate  officer.    The  county  officers  commonly  are  a  sheriff, 
a  treasurer,  a  county  clerk,  one  or  more  coroners,  and  a  public  prosecutor  or 
state's  attorney.    In  some  states,  there  are  also  *a  recorder  of  deeds,  a  sur^ 
veyor  and  a  superintendent  of  schools.    The  titles  of   these  officers  perhaps 
sufficiently  indicate  their  duties.    Besides  these  the  county  has  a  goreming 
board  of  some  sort,  with  jurisdiction  in  respect  to  accounts  against  it,  and  to 
its  taxation  and  all  financial  matters.    There  is  great  diversity  in  the  oom« 
position  of  this  board,  and  in  the  methods  of  its  selection.    In  some  states,  it 
is  a  board  of  commissioners  or  supervisors  selected  directly  or  indirectly  by 
the  people  of  the  county  at  large,  in  some  it  is  a  board  of  supervisors  com- 
posed of  the  supervisors  chosen  in  the  respective  towns  or  districts,  in  some  it 
is  a  county  court,  made  up  in  part  or  wholly  of  magistrates  chosen  in  towns 
or  districts,  and  in  Louisiana  it  is  a  police  jury,  composed  of  members  chosen 
by  the  people  at  large.    The  diversity  in  the  powers  of  these  boards  is  also 
very  great    In  some  states  they  have  large  powers  of  local  legislation  in  res* 
pect  to  highways,  bridges,  ferries,  navigable  waters,  fences,  the  running  at  large 
of  cattle,  and  the  destruction  of  noxious  weeds,  and  final  authority  in  respect 
to  claims  against  their  respective  counties^    They  also  review  the  local  assess- 
ments, determine  the  tax  levy,  and  have  general  snpervision  of  all  county  af* 
fairs,  buildings,  and  offices.    They  thus  constitute  the  most  important  agency 
in  state  legislation  under  the  legislature  itself,  and,  in  respect  to  many  of  their 
powers,  are  altogether  independent,  so  long  as  they  do  not  exceed  them.    In 
other  states  the  powers   of  the  county  board  are  much  less  important.     It 
should  be  stated  that  in  Louisiana  the  districts  of  territory  having  county  gov* 
emment  are  designated  parishes. 

In  a  very  large  proportion  of  the  states,  but  not  in  all,  the  counties  are  sub. 
divided  into  districts,  which  are  designated  either  as  towns  or  townships.  lo 
the  New  England  states  the  people  of  these  towns  oonstitute  a  democracy, 
which  annually  in  town  meeting  chooses  selectmen  to  manage  its  affairs,  makes 
by-laws  and  gives  general  direction  in  respect  to  town  business.  In  New  York 
and  the  Western  states  generally,  the  democratic  feature  is  not  so  prominent, 
but  the  town  meeting  is  very  important,  and  possesses  considerable  powers 
Wherever  township  government  exists,  there  is  a  town  board  composed  of  offi. 
cers  chosen  by  the  people,  and  constituting  the  financial  board.  In  the  Westero 
states  the  following  officers  are  generally  provided  for:  a  supervisor,  a  clerk,  a 
treasurer,  several  justices  of  the  peace,  an  overseer  of  the  poor,  one  or  more 
commissioners  of  highways,  one  or  more  constables,  and  one  or  more  school  in* 
specters.  Where  the  supervisor  is  not  made  assessor,  an  officer  by  that  name 
is  chosen;  perhaps  more  than  one.  In  some  states  there  is  a  township  snperin* 
tendent  of  schools.  This  statement  sufficiently  indicates  the  importance  of 
the  town  government. 

In  Virginia  the  subdivisions  of  the  county  for  local  purposes  are  called 
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RiHterial  distrioUy  each  of  wbioh  ohoosM  three  jasticeSy  a  aapervisor^  a  ooo* 
•table,  and  an  overseer  of  the  poor  for  a  term  of  two  years.  These  districts 
Jo  not  differ  essentially  from  townships,  elsewhere,  except  in  name. 

Where  township  government  exists,  the  townships  are  generally  subdivided 
into  school  districts  and  road  districts.  Each  of  these  districts  is  a  little  muni- 
cipality with  corporate  powers  for  school  or  road  purposes,  and  with  author- 
ity to  choose  its  own  officers  and  to  control  its  own  affairs,  subject  to  the  gen- 
eral laws  of  the  state.  Where  township  government  does  not  exist,  the  coun- 
ties may  be  divided  into  similar  road  districts,  and  anto  school  districts  abo 
if  a  public  school  system  has  been  established  for  the  state. 

Besides  the  municipal  corporations  already  mentioned,  and  which  are  created 
by  the  legislature  without  any  grant  of  special  charter,  there  are  others  created 
for  densely  populated  districts,  which  are  designated  cities,  boroughs  or  villages. 
Until  recently  these  have  been  created  by  special  charter,  and  the  powers  con- 
ferred have  had  some  regard  to  the  size  and  importance  of  the  town.  Almost 
universally,  they  have  exceeded  the  powers  which  it  is  customary  to  confer  up- 
on townships,  and  they  are  given  authority  to  abate  nuisances,  establish  market 
rules,  and  regulate  public  conveyances  and  places,  and  over  many  other  sub- 
jects with  which  a  rural  population  has  no  occasion  to  concern  itself.  The 
largest  and  most  important  of  these  towns  have  generally  been  chartered  un- 
der the  designation  of  city;  the  smaller  under  that  of  borough,  or  town  per- 
haps, but  more  commonly  under  that  of  village.  In  this,  however,  it  cannot 
be  said  that  there  has  been  any  uniformity  of  action;  for  while  there  are  some 
very  large  villages,  there  are  some  very  small  chartered  cities.  The  dif- 
ference between  city  and  village,  is  nevertheless  not  wholly  in  name^  for  a  vil- 
lage, where  carved  out  of  a  township,  will  generally  be  left  subject  to  town 
government,  except  as  the  village  charter  shall  provide,  and  will  thus  consti- 
tute a  corporation  within  a  corporation:  Campbell  y.  Fair  Haven,  54  Vt., 
330;  Jones  v.  Eolb,  66  Wis.,  263;  when  a  city  thus  carved  out,  would  be  set 
off  from  the  township  altogether,  and  made  wholly  independent.  Recently  a 
strong  disinclination  to  the  granting  of  special  municipal  charters  has  grown 
up,  and  in  several  state  constitutions,  it  is  now  provided  that  municipal  bodies 
shall  only  be  created  by  general  law. 

The  highest  type  of  local  self  government  in  the  United  States,  is  to  be  found 
in  the  city.  As  cities  have  been  created  at  different  periods,  and  by  so  great 
a  number  of  states,  it  could  not  be  expected  that  the  plan  of  incorporation 
^ould  be  uniform,  or  that  the  diversity  should  not  be,  as  indeed  we  find  it, 
very  great.  Still  there  are  some  leading  features  present  in  city  government 
Rverywhere.  The  American  cities  have  severally  a  body  of  doctors  composed 
of  all  the  adult  male  citizens,  by  whom  the  executive  officer,  usually  called  the 
mayor,  and  the  local  legislature,  usually  called  the  common  council,  are  chosen. 
The  common  council  is  sometimes,  but  not  always,  composed  of  two  bouses, 
and  for  the  purposes  of  their  election,  the  city  is  subdivided  into  wards.  If 
the  city  is  not  also  a  county  by  itself,  the  wards,  or  the  cicy  at  large,  will  be 
given  representation  in  the  county  board,  by  whatever  uavM^  it  may  be  called. 
The  common  council  is  generally  given  large  powers  of  local  govemmenti 
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4lioagh  sooMtimes  the  powers  of  one  honee  ere  restricted  to  financial  qnestionB* 
The  inferior  municipal  officers  will  be  chosen,  as  the  charter  may  provide,  either 
hj  popular  vote,  or  by  the  common  counoU,or  by  the  mayor  with  the  coneur- 
rence  of  the  common  council  or  one  of  its  branches.  Cities  have  no  inherent 
^  -taring  powers,  but  they  are  given  large  powers  of  taxation  for  city  purposes, 

^  and  also  the  power  to  contract  debts  for  like  purposes.    In  these  powers  have 

?  'been  found  to  lurk  the  chief  evils  of  city  government:  they  are  not  only  abused 

^  <XRTuptIy,  but  also,  from  over-confidence  in  future  city  growth  and  prosperity, 

L  they  have  led  in  some  cases  to   enormous  city  debts  and  to  practical  bank- 

^ruptcy.    Protection  against  such  calamities  can  only  be  made  secure  by  the 
it  legislature  imposing  exact  restrictions  of  the  powers  granted.    This  is  now 

r-  eommonly  done.  • 

£%  The  cities  are  made  responsible  for  the  preservation  of  order  within  their 

limits,  and  are  given  very  extensive  police  powers  for  that  purpose.    The  pre* 
•eervation  of  public  order  is  really,  however,  a  state  duty,  and  when  authority 
•over  it  is  conferred  upon  a  municipality,  the  municipality  is  made  a  state  agency 
s:  tn  respect  to  that  duty,  and  may  be  compelled  by  the  state  to  perform  it,  and 

to  levy  all  necessary  taxes,  and  provide  all  necessary  officers  for  the  purpose. 
If  there  is  a  state  system  of  public  instruction,  the  city  is  also  given  some  part 
D  in  that,  and  may  be  required  to  perform  it.    But,  in  respect  to  matters  which 

{  -concern  its  own  people  exclusively,  such  as  providing  parks,  water  or  gas  works, 

^;  city  buildings,  etc.,  the  city  is  entitled  to  be  governed  by  the  judgment  of  its 

1  own  people  and  its  own  authorities,  except  that,  as  already  said,  the  state  may 

iriipose  restrictions  to  prevent  abuse  of  power.     It  is  a  general  rule  that  cities, 
r  and  indeed  all  municipal  corporations,  are  entitled  to  the  same  protection  in 

-  their  property,  that'private  citizens  can  claim,  and  even  the  state  cannot  de- 

f  prive  them  of  it.    Terrett  v.  Taylor,  9  Cranch,  43;  Mills  v.  Charleton,  29  Wis., 

}^  400;  People  v.  Common  Council,  51  111.,  58;  Park  Commissioners  v.  Common 

■^  -Council,  28  Mich.,  228.     But  where  the  property  was  acquired  for  public  pur- 

poses, the  state  undoubtedly  has  a  certain  undefined  right  to  direct  as  to  its  con- 
^  Irol  and  disposition,  and  if  a  municipal  corporation  is  dissolved,  the  state  as 

^  -trustee  will  dispose  of  its  property,  keeping  in  view  in  doing  so  the  purposes, 

for  which,  and  the  people  for  whose  benefit,  it  was  acquired. 

Congress  has  no  authority  to  create  municipal  corporations  within  the 
^  -states,  but  it  may  create  them  in  the  District  of  Columbia  and  in  the  terri- 

J,  Tories.     But  in  the  territories  it  is  customary  to  leave  this  authority  with  the 

local  legislature. 

in  none  of  the  American  states  is  there  a  body  corresponding  to  the  Local 
-Oovemment  Board  in  Great  Britain,  and  in  none,  perhaps,  is  the  supervision 
of  the  municipalities  as  complete  as  would  be  desirable.  Indeed,  the  general 
rule  is  that  if  a  city,  county,  town  or  village,  performs  such  state  duties  as  may 
be  imposed  by  law  upon  it,  the  state  does  not  concern  itself  further,  but 
ieaves  local  evils  to  be  remedied  by  the  people  themselves.  If  a  municipal 
•oorporatioif  exceeds  its  powers,  its  acts  are  void;  if  its  officers  exceed  theirs, 
they  may  be  held  to  personal  accountability  in  the  courts.  Threatened 
abuses,  such  as  a  misapplication  of  funds,  may  be  restrained  by  injunction  on 
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the  appKoation  of  any  penon  whose  peoaniary  interests  would  be  injnrioi 
affected  thereby. 

The  general  dootrine  of  the  courts  is  that  grants  of  municipal  powers  are  ta 
be  strictly  construed.  Nashyille  t.  Ray,  19  WalL,  468;  Bennett  t.  Binning^ 
ham,  81  Penn.  St.,  15;  Jonnston  t.  Louisville,  11  Bash,  627;  Burritt  ▼.  Neir 
Haven,  42  Conn.,  174;  Jeffries  v.  Lawrence,  42  Iowa,  498;  Clark  v.  School 
District,  3  R.  I.,  199;  Williams  t.  Davidson,  48  Tex,  1;  Vance  v.  Little 
80  Ark.,  486;  Pullen  v.  Aaleigh,  68  N.  C,  461. 
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In  the  oommon  aooeptation  of  those  terms  the  United  States  has  no  oolonies 
and  no  foreign  possessions. 

It  was  prorided  by  the  constitution  of  the  United  States  that  **  new  states 
may  be  admitted  by  the  Congress  into  this  Union,  but  no  new  state  shall  be 
formed  or  ereoted  within  the  jarisdietion  of  any  other  state,  nor  any  state  be 
formed  by  the  junction  of  two  or  more  states  or  parts  of  states,  without  the 
consent  of  the  legislatures  of  the  states  concerned  as  well  as  of  the  Congress." 
Art.  4,  §  8y  ol.  1.  Also  that  ^the  Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the  territory  and  other  prop- 
erty belonging  to  the  United  States;  and  nothing  in  this  constitution  shall  be 
so  construed  as  to  prejudice  any  claims  of  the  United  States  or  of  any  par- 
ticular state.''  Art  4,  §  8,  cL  2.  Also  that  ^  the  Congress  shall  have  power  ^ 
"  to  exercise  exclusive  legislation  in  all  cases  whatsoever  over  such  district, 
not  exceeding  ten  miles  square,  as  may  by  cession  of  particular  states,  and  the 
acceptance  of  Congress,  become  the  seat  of  government  of  the  United  States, 
and  to  exercise  like  authority  over  all  places  purchased,  by  the  consent  of  the  leg- 
islature of  the  state  in  which  the  same  shall  be,  for  the  erection  of  forts,  magik 
sines,  arsenals,  dock-yards,  and  other  needful  buildings."    Art.  1,  §  8,  cL  17. 

It  is  always  to  be  borne  in  mind,  in  considering  the  constitution  of  the 
United  States,  that  it  was  made  for  sovereign  states.  Nevertheless  its  pur- 
pose was  to  create  a  sovereignty,  which  in  respect  to  some  of  the  highest 
powers  of  government,  should  be  supreme  overall  the  states,  and  which  should 
be  the  sole  representative  of  all  the  states  in  the  family  of  nations.  And  no 
doubt  any  such  sovereignty  would  possess  all  the  incidental  powers  belonging 
*to  any  sovereignty,  of  providing  for  the  exercise  of  its  constitutional  func- 
tions, and  of  perpetuating  its  existence.  Martin  v.  Hunter,  1  Wheat.,  804; 
United  States  v.  Bevans,  S  Wheat,  SS6;  McCulloch  v.  Maryland,  4  Wheat, 
816;  Osbom  v.  United  States,  9  Wheat,  788;  United  States  v.  Coombs,  12 
Pet,  72;  Ableman  v.  Booth,  21  How.,  506. 

But  the  United  States  as  a  nation  was  possessed  at  the  time  the  constitution 
was  formed  of  certain  territory  which  had  been  ceded  to  it  by  the  states. 
Within  the  limits  of  the  oesnons  there  were  many  private  estates,  which  had 
been  acquired  by  grant  from  the  crown,  or  from  the  colonies  then  owning  the 
territory,  but  the  title  to  the  land  not  thus  granted  passed  by  the  cessions  to 
the  United  States,  which  thus  became  proprietor  of  the  soil,  so  far  as  it  had 
not  previously  become  private  property,  and  ruler  of  the  territory  and  of  its 
people.  Previous  to  the  adoption  of  the  constitution  a  government  had  been 
provided  for  the  territory  northwest  of  the  Ohio,  and  as  that  government  has 
to  a  considerable  extent  been  a  model  since,  it  may  be  useful  to  give  some 
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statement  of  the  provisions  of  the  ordinanoe  establishing  it.    This  was  tli# 
ordinance  of  July  13,1787. 

The  ordinance  provided  for  a  governor  of  the  territorj,  to  be  appointed  by 
Congress  for  the  term  of  three  years;  a  secretary,  to  be  in  like  manner  ap- 
pointed for  the  term  of  foar  years,  and  three  Jndges,  to  hold  office  during  good 
behavior.  The  judges  were  not  only  to  exercise  judicial  authority,  but  they 
were  to  be  the  legislature  for  the  territory  until  it  should  have  five  thousand 
inhabitants,  when  the  people  were  to  elect  representatives  to  sit  in  a  general 
assembly.  Meantime  the  governor  was  to  appoint  magistrates  and  other  civil 
officers.  The  general  assembly  was  to  consist  of  the  representatives,  constitat- 
ing  one  house,  and  a  council  of  five  members  chosen  by  the  Congpi-ess  from  ten 
names  nominated  to  it  by  the  representatives.  All  laws  required  the  assent 
of  both  houses  and  of  the  governor.  The  fifth  article  of  the  ordinance  pro- 
vided that  there  should  be  formed  within  said  territory  not  less  than  three  nor 
more  than  five  states;  and  after  indicating  boundaries  for  three  states,  it  de- 
clares that,  **  whenever  any  of  the  said  states  shall  have  sixty  thousand  free 
inhabitants  therein,  such  state  shall  be  admitted,  by  its  delegates,  into  the 
Congress  of  the  United  States,  on  an  equal  footing  with  the  original  states  in 
all  respects  whatevei,  and  shall  be  at  liberty  to  form  a  permanent  constitution 
and  state  government. 

After  the  federal  government  was  organized  utider  the  constitution,  the 
appointing  power  for  the  territory  was  transferred  from  the  Congress  to  the 
president,  but  in  other  respects  the  ordinance  remained  in  force.  New  terri« 
U>ries  were  formed  within  its  limits,  however,  as  the  needs  of  the  people 
ueemed  to  require  separate  governments,  and  in  time,  when  the  requisite  popn- 
lation  was  obtained,  the  ^ve  states  contemplated  as  possible  by  the  ordinanoe, 
were  formed  and  admitted  into  the  Union  in  the  following  order:  Ohio,  Indi* 
ana,  Illinois,  Michigan  and  Wisconsin. 

Here  we  observe  a  normal  condition  of  things  contemplated  by  the  consti- 
tution when  it  speaks  of  the  admission  of  new  states  into  the  Union.  It  con- 
templated  that  settlements  would  be  formed  on  the  unocoupied  lands  belongs 
ing  to  the  United  States;  that  the  people  would  for  a  time  be  governed  bj 
the  **  rules  and  regulations"  established  for  them  by  Congress,  but  that  eventu- 
ally, when  the  population  was  sufficient  to  warrant  it,  states  suitable  in  sise 
8hould  be  admitted  to  the  Union  on  an  equal  footing  with  the  original  states. 
AVbat  should  be  sufficient  population  to  justify  admission  has  never  been  defi- 
nitely agreed,  but  it  has  generally  been  thought  it  should  be  equal  to  the 
number  required  to  entitle  the  existing  states  to  a  representative  in  Congress 
according  to  the  ratio  of  representation  as  it  stands  at  the  time. 

Congress  has  not  always— nor  generally  of  late — in  organixing  a  territory, 
made  the  judges  a  legislative  authority,  but  it  has  provided  for  a  legislature 
chosen  exclusively  by  the  people.  Whatever  may  be  the  local  legislator^  it 
possesses  general  legislative  power,  to  be  exercised,  however,  in  oonformity  to 
the  constitution  of  the  United  States,  and  to  the  organic  law.  Sfiners'  Bank  v. 
Iowa,  12  How.,  1;  Vincennes  University  v.  Indiana  U  How.,  268;  Cross  v. 
Harrison,  16  How.,  164.  But  Congress  may,  in  its  discretion,  disallow  any 
territorial  legislation,  and  legislate  directly  for  the  territory  itself,  so  far  as 
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It  shjtil  deem  neoeasary  or  expedient:  Amerioan  Ins.  Co.,  v.  Canter,  1  PeL, 
611;  Clinton  ▼.  Englebrechty  13  Wall,  434;.  Reynolds  v.  United  Sutea,  98X7.  S. 
liep.y  145. 

Before  any  state  can  be  admitted  to  the  onion,  there  must  be  a  state  ready 
to  admit;  and  this  implies  that  there  shall  be  a  state  with  a  constitution  and 
laws,  so  that  when  admitted,  it  can  proceed  at  once  in  the  performance  of  sover- 
eign functions.  The  regular  method  of  obtaining  admission  is  for  Congress 
to  pass  an  ^enabling  act,**  as  it  is  called,  which  empowers  the  people  of  the 
territory  who  possess  sach  qoalifioations  as  Toters  as  the  act  prescribes,  to  elect 
representatires  to  a  conyention,  for  forming  a  constitntion,  and  to  vote  upon 
the  adoption  of  such  instrument  as  the  convention  shall  frame.  If  this  authority 
shall  be  acted  upon,  and  a  constitution  adopted  and  submitted  to  Congress, 
that  body,  if  satisfied  with  the  oonstitution,  will  pass  another  act  admitting 
the  state  to  the  union  under  it.  In  some  oases  the  people  of  territories  have 
proceeded  irregularly  to  form  a  state  oonstitution,  without  the  previous  author- 
ity of  Congress,  and  Congress  has  deemed  it  wise  to  overlook  the  irregularity, 
and  pass  an  act  of  admission*    There  is  no  question  of  its  power  to  do  so. 

But  though  it  was  probably  expected  that  new  states  would  generally  be 
formed  from  territory  belonging  to  the  United  States,  there  was  nothing  in  the 
oonstitution  to  preclude  the  United  States  from  acquiring  new  territory  from 
foreign  nations,  and  this  has  been  done  to  a  very  large  extent.  The  general 
understanding  has  always  been,  that  all  such  territory  shall  have  suitable  ter- 
ritorial governments  established  for  its  people,  and  that  eventually  states  of 
suitable  size  and  population  shall  be  formed  from  it.  And  many  new  states 
have  already  been  admitted  from  the  territory  thus  acquired.  In  no  case,  with 
the  possible  exception  of  Alaska,  has  it  been  supposed  that  the  territory  would 
remain  permanently  in  a  territorial  or  dependent  condition*  Such  may  possi- 
bly be  the  fate  of  the  country  just  named.  It  is  certain  that  it  has  no  suit- 
able population  at  the  present  time  to  be  entrusted  with  legislative  authority, 
and  that  the  probability  of  a  self-governing  state  being  formed  within  its 
limits,  is  very  remote  and  uncertain. 

For  the  formation  of  a  new  state  within  the  limits  of  an  existing  state,  we 
have  a  precedent  in  the  case  of  West  Virginia.  See  Virginia  v.  West  Vir- 
ginia, 11  Wall.,  30;  Kanawha  Coal  Co.  v.  Kanawha  Coal,  etc.  Co.,  7  Blatch., 
391.  The  precedent  comes  from  troublous  times,  and  possesses  some  features 
which  are  never  likely  to  present  themselves  again;  but  it  nevertheless  serves 
to  show  the  operation  of  the  constitutional  provision. 

In  several  cases — notably  those  of  Missouri,  Michigan  and  Nebraska — Con- 
gress has  admitted  states  to  the  union  subject  to  a  condition  to  be  thereafter 
accepted  by  the  states.  That  conditions  may  thus  be  imposed  will  probably 
not  be  questioned;  but  as  all  new  states  must  come  into  the  union  ^'on  an 
equal  footing  with  the  original  states,**  any  condition  that  would  preclude 
this  must  be  inoperative. 

The  constitution  under  which  any  state  can  be  received,  must  be  republican 
in  form.    Const*  of  U.  S.,  Art.  4,  §  4. 

The  territory  which  the  constitution  contemplated  should  be  obtained  for 
the  seat  ef  government,  was  afterwards  acquired  by  cessions  from  Maryland 
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and  Yirgima,  and  was  named  the  Distiiot  of  Golambia.  Over  this 
with  the  exception  of  a  portion,  snbseqnently  retrooeded  to  Yir^iniai  Congress 
exercises  all  the  powers  of  sovereignty.  See  Longhboroagh  v.  Blake,  6 
Wheat,  817,  822;  Cohens  y.  Virginia,  6  Wheat.,  264,  424  For  a  time  the 
district  was  given  a  territorial  government,  bnt  the  experiment  was  not  satis- 
factory, and  it  was  abolished.  The  executive  and  administrative  authority  of 
the  district  is  now  vested  in  two  commissioners  i|>pointed  by  the  president. 

As  the  power  of  exdasive  leg^lation  carries  with  it  exclusive  jurisdiction 
(United  States  v.  Cornell,  2  Ma8B.,60),  the  states  cannot  take  cognisance  of  acts 
done  in  places  acquired  by  the  United  States,  with  the  consent  of  the  states, 
for  forts,  magasines,  arsenals,  dockyards  and  other  needful  buildings,  and  the 
inhabitants  of  those  places  cease  to  be  inhabitants  of  the  states,  and  can  no 
longer  exercise  any  civil  or  political  rights  under  state  laws.  Commonwealth 
V.  Clary,  8  Mass.,  72;  Sinks  v.  Reese,  19  Ohio  St,  306.  But  it  is  competent, 
for  the  United  States  to  acquire  lands  for  its  purposes  under  the  eminent  do- 
main, without  the  consent  of  the  states:  Kohl  v.  United  States,  91  U.  S.  Rep., 
367;  and  whenever  it  acquires  or  holds  territory  within  the  limits  of  a  state, 
without  its  consent,  state  jurisdiction  is  not  excluded.  People  v.  Gk>dfrey,  17 
Johns.,  226.  It  is  common  for  the  states,  when  ceding  jurisdiction  of  small 
parcels  of  territory  for  national  purposesi  to  reserve  authority  for  the  servios 

of  state  process  within  theok 
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Baat.  L  Riooibb  or  ax  Ivdiotmbht  akd  OoimcTiojr  or  M ubdh^ 

AT  THB  Aflsizaa. 

Warwickshire, )  Ba  it  Rxmbhbbbbd,  that  at  the  general  aewioa  of  the  lord  the  Bmi 
to  wit,  Jt  king  otaym'  and  UmUner  holden  at  Warwick,  in  and  for  the  *^ 
•aid  county  of  Warwi<3c,  on  Friday,  tlie  twelfth  day  of  March,  in  the  second 
Tear  of  the  reign  of  the  lord  Qeorge  the  Third,  now  king  of  Qreat  Britain,  be- 
Tore  Sir  Michael  Foster,  knight,  one  of  the  Justices  of  the  said  lord  the  king 
assigned  to  hold  pleas  before  the  king  himself,  Sir  Edward  CliTe,  knight,  one 
of  the  justices  of  the  said  lord  the  king,  of  his  court  of  common  bench,  and. 
others  their  feUows,  Justices  of  the  said  lord  the  king,  assigned  by  letters  patent 
of  the  sidd  lord  the  king,  under  his  great  seal  of  Great  Britain,  made  to  them 
the  aforesaid  Justices  and  others,  and  any  two  or  more  of  them,  (whereof  one 
3f  them  the  said  Sir  Michael  Foster  and  Sir  Edward  Clive,  the  said  lord  the 
king  would  have  to  be  one)  to  inquire  (by  the  oath  of  good  and  lawful  men  of 
the  county  aforesaid,  by  whom  the  truth  of  the  matter  might  be  the  better 
known,  and  by  other  ways,  methods,  and  means,  whereby  they  could  or  might 
the  better  know,  as  well  within  liberties  as  without)  more  fully  the  truth  of 
the  treasons,  misprisions  of  treasons,  Insurrections,  rebellions,  counterfeitings, 
clippings,  washings,  false  coinings,  and  other  falsities  of  the  moneys  of  Great 
Britain,  and  of  other  kinodoms  or  dominions  whatsoever;  and  of  all  murders^ 
fdonies,  manslaughters,  killings,  burglaries,  rapes  of  women,  unlawful  meet- 
ings and  conventicles,  unlawful  uttering  of  words,  unlawful  assembliest 
misprisions,  confederaciest  false  allegations,  trespasses,  riots,  routs^  retentions, 
escapes,  contempts,  falsities,  n^ligencies,  concealments,  maintenances,  opprea- 
sions,  champerties,  deceits,  and  all  other  misdeeds,  offences,  and  injuries 
whatsoever,  and  also  the  accessories  of  the  same,  within  the  county  aforesaid, 
as  weU  within  liberties  as  without,  by  whomsoever  and  howsoever  done,  tiad, 
perpetrated,  and  committed,  and  by  whom,  to  whom,  when,  how  and  in  wtiat 
manner;  and  of  all  other  articles  and  circumstances  In  the  said  letters  patent 
of  the  said  lord  the  king  specified;  the  premises,  and  every  or  any  of  them 
howsoever  concerning;  and  for  this  time  to  hear  and  detennine  the  said  trea>  optrmmiH^ 
sons  and  other  the  premises,  according  to  the  law  and  custom  of  the  realm  of  m^Mr, 
England;  and  also  keepers  of  the  peace,  and  Justices  of  the  said  lord  the  king 
assigned  to  hear  and  determine  diverse  felonies,  trespasses,  and  other  mis-  and  oC  the 
demeanors  committed  within  the  county  aforesaid,  by  the  oath  of  Sir  James 
Thompson,  baronet,  Charles  Itoper,  Henry  Dawes.  Peter  Wilson,  Samuel 
Rollers,  John  Dawson,  James  Phillips,  John  Mayo,  Richard  Savage,  William 
Bell,  James  Morris,  Lawrence  Hall,  and  Charles  Carter,  esquires,  good  and 
lawful  men  of  the  county  aforesaid,  then  and  there  impanelled,  sworn,  and 
charged  to  inquire  for  the  said  lord  the  king  and  for  the  l)odv  of  the  said 
county,  it  is  presented;  That  Peter  Hunt,  late  of  the  parish  of  Llghthome  in 
the  said  county,  gentleman,  not  havib^  the  fear  of  Qod  before  his  eyes,  but 
being  moved  ana  seduced  by  the  instigation  of  the  devil,  on  the  5th  day  of 
March,  in  the  said  second  year  of  the  reign  of  the  said  lord  the  king,  at  the 
parish  of  Llghthome  aforesaid,  with  force  and  arms.  In  and  upon  one  Samud 
Collins,  in  the  peace  of  God  and  of  the  said  lord  the  king,  then  and  there  l)eing, 
feloniously,  wmullv,  and  of  his  malice  aforethought,  did  make  an  assault; 
and  that  the  said  Feter  Hunt,  with  a  certain  drawn  sword,  made  of  Iron  and 
steel,  of  the  value  of  five  shiliinss,  which  he  the  said  Peter  Hunt  in  his  right 
hand  then  and  there  had  and  held,  him  the  said  Samuel  Collins,  in  and  upon 
the  left  side  of  the  bellv  of  him  the  said  Samuel  Collins,  then  and  there  felon- 
iously, wilfully,  and  of  his  malice  aforethought,  did  strike,  thrust,  stab,  and 
penetrate;  giving  unto  the  said  Samuel  Collins,  then  and  there,  with  the  sword 
drawn  as  aroresud.  in  and  upon  the  left  side  of  the  belly  of  him,  the  said 
Samuel  Collins,  one  mortal  wound  of  the  breadth  of  one  inch,  and  the  depth 
of  nine  inches;  of  which  said  mortal  wound  he  the  said  Samuel  Collins,  at  the 
narish  of  Lishthome  aforesaid,  in  the  said  county  of  Warwick,  from  the  said 
fifth  day  of  March  in  the  year  aforesaid,  until  the  seventh  day  of  the  same 
month  in  the  same  year,  did  languish,  and  languishing  did  live;  on  which  said 
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■erenth  day  of  Msrch,  in  the  year  aforesaid,  the  said  Saranel  CollioB,  at  the  par!i^ 
of  Lighthorne  aforesaid,  in  the  county  aforesaid  of  the  ftaid  mortal  woond  did 
die;  and  so  the  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that  ih» 
■aid  Peter  Hunt,  him  the  said  Samuel  Collins,  in  manner  and  form  aforesaid^ 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder, 
against  the  peace  of  the  said  lord  the  now  king,  his  crown,  and  dimity. 

Oaptaa.  W?iereupon  tnc  sheriff  of  the  county  aforesaid  is  commanded,  that  he  omit  not 

for  any  liberty  in  his  balliwick.  hut  that  he  take  the  said  Peter  Hunt,  if  be- 
mav  be  found  in  his  bailiwick,  and  him  safely  keep,  to  answer  to  the  felony 

8«MiiiioD  of  gaol  And  murder  whereof  he  stands  indicted.     W/ueh  said  indictment  the  said  jua- 

deiiverj.  tices  of  the  lord  the  king  above  named,  afterwards  to  wit,  at  the  delivery  of 

the  gaol  of  the  said  lord  the  king,  holden  at  Wai  w'ck,  in  and  for  the  county 
aforesaid,  on  Friday,  the  sixth  dhj  of  August,  in  the  said  second  year  of  ilie- 
reign  of  the  said  lord  the  king,  before  the  nght  honorable  William  lord  Maus 
field,  chief  Justice  of  the  said  lord  the  king,  assigned  to  hold  pleas  before  th« 
king  himself,  Sir  Sidney  Stafford  Smythe,  Knight,  one  of  the  barons  of  the  ex- 
chequer of  the  said  lordf  the  king,  and  others  their  fellows,  Justices  of  the  aaid 
lord  the  king,  assigned  to  deliver  his  said  gaol  of  the  county  aforesaid  of  the 
prisoners  therein  l)eing,  by  their  proper  hands  to  deliver  here  in  court  of  reconi 
in  form  of  tlie  law  to  bo  determined.  And<i^tenji>ards,  to  wit,  at  the  same  delivers 
of  the  gaol  of  the  said  lord  the  king  of  his  county  aforesaid,  on  the  said  Fri- 
day, the  sixth  day  of  August,  in  the  said  second  year  of  the  reign  of  the  said 
lord  the  kini?.  before  the  said  justices  of  the  lord  the  king  last  above-named, 
and  others  their  follows  aforesaid,  here  cometh  the  said  Peter  Hunt,  under  the 
custody  of  William  Browne,  esquire,  sheriff  of  the  county  aforesaid,  (in  whuM 
custody  in  the  gaol  of  the  county  aforesaid,  for  the  cause  aforesaid,  he  had 
been  before  committed,)  being  brought  to  the  bar  here  in  his  proper  person  by 

Plea:  nel  the  said  sheriff,  to  whom  he  is  here  also  committed:  And  forthwith  1>eing  de- 

vuUt7-  manded  concerning  the  premises  in  the  said  indictment  above  specified  and 

charged  upon  him,  how  he  will  acquit  himself  thereof,  he  saith  that  he  is  not 
guilty  thereof;  and  thereof  for  good  and  evil,  he  puts  himself  upon  the  country: 

Issoa.  And  John  Blcncowe,  esquire,  clerk  of  the  assizes  for  the  county  aforesaid,  who 

prosecutes  for  the  said  lord  the  king  in  this  behalf  doth  the  like:    T/ier^ore, 

Vtmirt.  let  a  jury  thereupon  here  immediately  come  before  the  said  justices  of  the 

lord  tiie  king  last  above  mentioned,  and  others  their  fellows  aforesaid,  of  free 
and  lawful  men  of  the  neighbourhood  of  the  said  parish  of  Lighthorne,  in  the 
county  of  Warwick  aforesaid,  by  whom  the  truth  of  the  matter  may  be  the 
better  known,  and  who  are  not  of  kin  to  the  said  Peter  Hunt,  to  recognize 
upon  their  oath,  whether  the  said  Peter  Hunt  be  guilty  of  the  felony  and  munier 
in  the  indictment  aforesaid  above  specified,  or  not  guiltv:  l)ecause  as  well  the 
said  John  Blencowe,  who  prosecutes  fir  the  said  lord  the  king  in  this  behalf» 
as  tlio  said  Peter  Hunt,  have  put  themselves  upon  the  said  Jury.  And  the 
^^rors  of  the  said  jury,  by  the  said  sheriff  for  this  purpose  impanelled  and  re- 
turned, to  wit,  David  Williams,  John  Smith,  Thomas  Home,  Charles  Nokea^ 
Richard  May,  Walter  Duke.  Matthew  Lion,  James  White,  William  Batea.. 
Oliver  Green,  Bartholomew  Nash,  and  Henry  Long,  being  called,  come;  who^ 
being  elected,  tried  and  sworn,  to  speak  the  truth  of  and  concerning  the  pre> 

Verdlel:  julttj  misos,  upon  their  oath  sav,  that  the  said  Peter  Hunt  is  guilty  of  the  felony 
.  .         .       _         ..        hi 


of  mmdtr.  m^d  murder  aforesaid,  on  him  above  charged  in  the  form  aforesaid,  as  bv  the 
indictment  aforesaid  is  above  supposed  against  him;  and  that  the  said  ^etl'r 
Hunt,  at  the  time  of  committing  the  said  felony  and  murder,  or  at  any  time 
since  to  this  time,  bad  not  nor  hath  any  goods  or  chattels,  lands,  or  tenements,  in 
the  said  county  of  Warwick,  or  elsewhere,  to  the  knowledge  of  the  saui 

1urors.(l)    Ana  upon  this  it  is  forthwith  demanded  of  the  said  Peter  Hunt,  if 
le  hath  or  knoweth  any  thlnff  to  say,  wherefore  the  said  justices  here  ought 
not  upon  the  premises  and  verdict  aforesaid  to  proceed  to  justice  and  exerutioa 
against  him:  who  nothing  farther  saith,  unless  as  he  before  hath  said.     Wher^- 
JodnMBt  «f     upon  all  and  singular  the  premises  being  seen,  and  bv  the  said  justices  here  fully 
deafii  understood,  U  u  cotmdered  by  the  court  here,  that  the  said  Peter  Hunt  be  taken 

to  the  gaol  of  the  said  lord  the  king  of  the  said  county  of  Warwick  from  whcnce- 
hacame,  and  from  thence  to  the  place  of  execution  on  Monday  now  next  enm^ 
ing,  bein^  the  ninth  day  of  this  instant  August,  and  there  be  hanged  by  the 
and  SIsbibHom.  neck,  until  he  be  dead;  and  that  afterwards  his  body  be  dissected  and  anaUMo 
ized. 


(l)ThliiavenBeas  la  bow  t— dated  nnnsoiMSfy.    Bee  7  and  8  Qee.  lY,*.  SB; 

'\  a.  (T) 
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upon  their  oath  say,  that  thesaid  Peter  Hont  is  not  guilty  of  y^^^i^,  j^^ 
the  murder  aforesaid,  above  oharged  upon  him ;  but  that  the  said  Peter  Hunt  guilty  ot  mw^ 
is  guilty  of  the  felonious  slaying  of  tbe  aforesaid  Samuel  G!ollins;'and  that  3er:  ffuiityof 
he  had  not  nor  hath  any  goods  or  chattels,  lands,  or  tenements,  at  tbe  time  manOaughUr, 
of  tbe  felony  and  manslaughter  aforesaid,  or  e^er  afterwards  to  this  time, 
to  the  knowledge  of  the  said  iuror8.(2)    And  immediately  it  is  demanded 
of  tbe  said  Peter  Hunt,  if  he  nath  or  knoweth  anything  to  say,  wherefore 
tbe  said  justices  here  ought  not  upon  the  premises  and  verdict  aforesaid  to 
proceed  to  judgment  and  execution  against  him:  who  saith  that  he  is  a 
clerk,  and  praveth  the  benefit  of  clergy  to  be  allowed  him  in  this  behalf. 
WJiereupon,  all  and  singular  the  premises  being  seen,  and  by  tbe  said  jus-  clergy  prayed, 
tioes  here  fully  understood,  it  U  conaidered  by  the  court  here,  that  the  said  £?^^J^^ 
Peter  Hunt  be  burned  in  his  left  hand,  and  delivered.  And  immediately  he  S?e  bi^imd 
is  burned  in  his  left  hand,  and  is  delivered,  according  to  the  form  of  the  delivered. 
statut&(8) 

Sia  &  Entbt  of  a  Trial  dtotaktib  m  thb  Ck>UBT  of  E[ino*b  Bench, 

UPON  A  Ck>LLATB&AL   ISBUE    AND    BULB   OF    COITRT    FOB   EXBCUTIOM 
THEBKON. 

MuhadnuuTermy  in  the  Sixth  Year  of  the  BeignofKingQeorffetheTkML 

Kent;  The  E^ng )  Thb  pbisokbr  at  the  bar  being  brought  into  this  court 
against  !-  in  custody  of  the  sheriff  of  the  county  of  Suasez  by 

Thomas  Rogers. )  virtue  of  his  majesty's  writ  of  hah^  corpus,  it  ts  Bitbett$eorpu§, 
ordered  that  the  said  writ  and  the  return  thereto  be  filed.    And  it  appear-  n^^.^  ^f  ^, 
ing  by  a  certain  record  of  attainder,  which  hath  been  removed  into  this  talnder  read, 
court  by  his  mkjesty's  writ  of  certiorari  that  the  prisoner  at  the  bar  stands 
attainted,  by  the  name  of  Thomas  Rogers,  of  felonv  for  a  robbery  on  the  for  felony  and 
highway,  and  the  said  nrisoner  at  the  oar  having  heud  the  record  of  the  rottoery, 
said  attainder  now  read  to  him,  is  now  asked  by  the  court  here  what  he 
hath  to  say  for  himself,  why  the  court  here  should  not  proceed  to  award  ^'^■{fr  eaked 
execution  against  him  upon  the  said  attainder.    He  for  plea  saith,  that  he  ^y  in  to?of 
is  not  the  same  Thomas  Rogers  in  the  said  record  of  attainder  named,  and  exeoutfoo. 
against  whom  judgment  was  pronounced:  and  this  he  is  readv  to  verify  Plea:  not  tbe 
and  prove,  &c.    To  which  said  plea  the  honorable  Charles  Yorke^  esquire.  **"^  penon. 
attorney- general  of  our  present  sovereign  lord  and  king,  who  for  our  said  Bepltoation, 
lord  the  king  in  this  behalf  prosecuteth,  being  now  preeent  here  in  court, 
and  having  heard  what  tbe  said  prisoner  at  the  bar  hath  now  alleged,  for 
our  said  lord  the  king  by  way  of  reply  saith,  that  the  said  prisoner  now  here 
at  the  bar  is  tbe  same  Thomas  Rogers  in  the  said  record  of  attainder  named,  {T^f^  ^^^ 
and  against  whom  judgment  was  pronounced  as  aforesaid;  and  this  he 
prayech  may  be  inquired  into  by  the  country;  and  the  said  prisoner  at  the  l""*^  Joined, 
oar  doth  the  like;  Thertfore  let  a  junr  in  this  behalf  immediately  come  Venin  award- 
here  into  court,  by  whom  the  truth  of  the  matter  will  be  the  better  known,  «d  inttanier, 
and  who  have  no  affinity  to  the  said  prisoner,  to  try  upon  their  oath,  whether 
the  said  prisoner  at  the  bar  be  the  same  Thomas  Rogers  In  the  said  record 
of  attainder  named,  and  against  whom  judgment  was  so  pronounced  as 
aforesaid  or  not:  because,  as  well  the  said  Gharlea  Yorke,  esquire,  attorney- 

Kneral  of  our  said  lord  the  king,  who  for  our  said  lord  the  king  in  this  bi^ 
If  prosecutes,  as  the  said  prisoner  at  the  bar,  have  put  themselves  in  this 
behalf  upon  the  said  jury.  And  immediately  thereupon  the  said  jury  come  Jury  sworn, 
here  into  court:  and  being  elected,  tried  and  sworn  to  speak  the  truth 
toucliing  and  concerning  the  premises  aforesaid,  and  having  heard  the 
said  record  read  to  them,  do  say,  upon  their  oath,  that  the  said  prisoner  at 
the  bar  is  the  same  Thomas  Etogers  in  the  said  record  of  attainder  named.  Verdict:  that 
and  against  whom  judgment  was  so  pronounced  as  aforesaid,  in  manner  be  is  Um 
and  form  as  the  said  attorney-general  hath  br  his  said  replication  to  tbe 
said  plea  of  the  said  prisoner  now  here  at  the  bar  alleged.  And  hereupon.  Award  of 
the  said  attorney-general,  on  behalf  ot  our  said  lord  the  king,  now  prayeth  ****"°^"'» 
that  tbe  court  here  would  proceed  to  award  execution  against  him.  the 
said  Thomas  Rogers,  upon  tne  said  attainder.  Whereupon,  all  and  singular 
the  premises  being  now  seen  and  fully  understood  by  the  court  here,  it  is 

(2)  See  preceding  note. 

(8)  Benefit  of  clergy  and  burning  in  the  hand  being  now  abolished:  see  6  Geo.  IV.,  a  96; 
and  8  Geo.  IV,  c.  88,  on/e,  p.  874,  n.  (8)  this  form  will  require  alteration  aooordlngty. 
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ordered  by  the  court  here,  that  ezeoution  be  done  upon  the  said  prisoDer 
at  the  bar  for  the  said  felony,  in  pursoanoe  of  the  said  judgment,  accord- 
ing to  due  form  of  law.    And  it  is  lastly  ordered,  that  be,  the  said  Thonaas 
•  Boilers,  the  prisoner  at  the  bar,  be  now  committed  to  the  custody  of  the 

sheriff  of  the  county  of  Kent  (now  also  present  here  in  court)  for  the  pur- 
pose aforesaid;  and  that  the  said  sheriff  of  Kent  do  execution  upon  the  said 
defendant,  the  prisoner  at  the  bar,  for  the  said  felony,  in  pursuance  of 
the  said  judgment,  according  to  due  form  of  law. 
On  the  motion  of  Mr.  Attorney-GeneraL 

By  the  Court 

Sbc  4L  Wabbant  of  Execution  of  Jtjdomknt  of  Dbath,  at  the  Gen- 
eral Gaol  Delivsbt  in  London  and  Middusex, 


Londoc     )  To  the  sheriffs  of  the  city  of  London;  and  to  the  sheriff  of 
and         V  the  county  of  Middlesex:  and  to  the  keeper  of  his  majesty^a 

Middlesex. )  gaol  of  Newsata 

WhereoM,  at  the  session  of  gaol  delivery  of  Newgate,  for  the  city  of  Lon- 
don and  county  of  Middlesex,  holden  at  Justice  Hall,  in  the  Old  Bailey,  on 
the  nineteenth  day  of  October  last  Patrick  Mahony,  Boger  Jones. 
Charles  King  and  Mary  Smith  received  sentence  of  death  for  the  respective 
offences  in  their  several  indictments  mentioned:  Now  it  iaherdjy  ordered, 
that  execution  of  the  said  sentence  be  made  and  done  upon  them,  the  said 
Platrick  Mahony  and  Boger  Jones,  on  Wednesday*  the  ninth  day  of  this 
instant  month  of  November,  at  the  usual  place  of  execution.  And  it  is  his 
majesty's  command  that  execution  of  the  said  sentence  upon  them,  the 
said  Charles  King  and  Mary  Smith,  be  respited  until  his  majesty's  pleasure 
touching  them  be  farther  known. 

Given  under  my  hand  and  seal,  this  fourth  day  of  November,  one  thou- 
sand seven  hundred  and  sixty-eighth 

Jambb  ETBir;  Becorder.  [L  a] 

Ssa  6.  Wbtt  of  Execution  xtfon  a  Judohent  of  Mubdxb,  befobb  the 

Kino  in  Parliament. 

GBo«OE.the  Second,  by  the  grace  of  God,  of  Great  Britain,  Franoe,  and 
Ireland  king,  defender  of  the  faith,  and  so  forth;  to  the  sheriffs  of  Londoo, 
and  sheriff  of  Middlesex,  greeting  Whereas  Lawrence  Earl  Ferrers,  Vis- 
oouut  Tamworth,  hath  b^n  indicted  of  felony  and  murder,  by  him  done 
ano  committed,  which  said  indictment  hath  been  certified  before  us  in  our 
prsnent  parliament;  and  the  said  Lawrence  Earl  Ferrers,  Viscount  Tam- 
worth, hath  been  thereupon  arraigned,  aud  upon  such  arraignment  hath 
pleaded  not  Ruilty;  and  the  said  Lawrence  Earl  Ferrers,  Viscount  Tam> 
worth,  hath  before  us  in  our  said  parlinment  been  tried,  and  in  due  form 
of  law  convicted  thereof;  and  whereas^  judgment  hath  been  given  in  onrsaid 
parliament  that  the  said  Lawrence  Earl  Ferrers,  Viscount  Tamworth,  shall 
oe  hanged  by  the  neck  till  he  is  dead,  and  that  his  body  be  dissected  and 
anatomized,  the  execution  of  which  judgment  yet  remaineth  to  be  done: 
We  require,  and  by  these  presents  strictly  command  you,  that,  upon  Mon- 
day, the  fifth  day  of  May  instant,  between  the  hours  of  nine  in  the  morn- 
ing and  one  in  the  afternoon  of  the  same  day,  him,  the  said  Lawranoe 
Earl  Ferrers,  Viscount  Tamworth,  without  the  gate  of  our  tower  of  London 
(to  you  then  and  there  to  be  delivered,  as  by  another  writ  to  the  lieutenant 
of  our  tower  of  London  or  his  deputy  directed,  we  have  commanded)  into 
your  oustodj  you  then  and  receive:  and  him,  in  your  custody  so  being, 
you  forthwith  convey  to  the  accustomed  place  of  execution  at  Tyburn: 
and  that  vou  do  cause  execution  to  be  done  upon  the  said  Lawrence  Earl 
Ferrers,  viscount  Tamworth,  in  your  custody  so  being,  in  all  things  ac- 
cording to  the  said  judgment.  And  this  you  are  by  no  means  to  omit,  at 
your  peril  Witness  ovc self  at  Westminster,  the  second  day  of  May,  in  the 
thirty-third  year  of  our  reign. 

ToBKE  and  Tobk& 
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&c.,  &c. 


BOOK    THE    THIRD. 


1.    Sanctio  justa,  Ac.  [translated  in  the  text.] 


2.  Jua. 

2.  Injuria. 

2.  Fas. 

2.  Nefas. 

7.  Fieri  facias. 

7.  Ferse  natursB. 

S.  Intra  hospitiunu 

9.  Catalla  otiosa. 

9.  De  diatrictione  scaccaria. 

9.  Articuli  super  chartas. 

13.  Pro  hac  vice. 

16.  Prope  flnem. 

17.  Nisi  prius. 
17.    Pro  forma. 


Right. 


Injury. 


Lawful. 


UnlawfuL 


That  you  cause  to  be  made. 


Of  a  wild  nature. 


Within  the  precincts  of  the  inn. 


Chattels  not  privileged  from  distraint. 


Of  Exchequer  distraint. 


Articles  upon  the  charters. 


For  this  occasion. 


Near  the  end. 


Unless  before. 


For  form  sake. 


20.    Nam  quod  remedio  destituitnr,  ipsa  re  valet,  si  culpa  absit. 

For  that  which  is  without  remedy,  is  by  that  very  circumstance  strengthened, 
if  it  be  free  from  fault. 


68  A  TRANSLATION,  Ac.  [BOOK  III.,  26-34. 

26.    ProcuratoribuB,  qui  in  allquibus  partibus  attornati  nuncupantur. 
ProctoFB,  who  are  in  some  places  called  attomies. 

26.    Cum  olim  in  usu  fuisset,  alterius  nomine  agl  non  posse;    sed,  quia  hoc  non 
minimam  incommoditatem  habebat,  coepenint  homines  per  procuratores  liti^^are. 

Although  formerly  it  had  been  the  custom  for  no  one  to  act  in  the  name  of 
another;  yet,  as  this  was  attended  with  great  inconvenience,  men  began  to  carry  on 
law-suits  by  proctors. 


26.    Assumpsit.  He  undertook. 


26.    Quo  tempore  magna  tranquillitas  regnabat. 
At  which  time  great  tranquillity  reigned. 


26.    Apprenticii  ad  legem.  Apprentices  to  the  law. 


27.    Servlentes  ad  legem.  Serjeants  at  law. 


27.    Honoris  causa.  As  a  mark  of  honour. 


27.  S'aggiungea,  che  coloro,  che  sapevan  ben  aringare,  avean  un  gran  vantaggio 
neir  assemblee  del  popolo,  11  quale  si  mena  volontieri  per  r  orecchie;  onde  awiene 
che  nello  stato  popolare  gli  avvocati  sono  ordinariamente  quegli,  chi  hanno  pia 
potenza,  ed  autorit&. 

It  was  added,  that  good  orators  had  a  great  advantage  in  the  assembly  of  the 
people,  who  willingly  suffer  themselves  to  be  captivated  by  sound;  whence  it  arises* 
that  in  a  popular  state,  advocates  generally  possess  the  greatest  power  and  authority. 


29.    Ferro  in  domo  ejus  incubuit.  He.  went  home  and  fell  upon  his  sword. 


29.    Qu&  cavetur  antiquitCls,  nequis  ob  causam  orandum  pecuniam  donumve  ac- 
cipiat. 

By  which  it  was  anciently  provided,  that  no  one  should  receive  money  or 
presents  for  pleading  a  cause. 


29.    Capiendis  peciiniis  poeuit  modum,  usque  ad  dena  sestertia,  quem  egressl 
repetundarum  tenerentur. 

He  fixed  the  amount  of  the  sum  to  be  received  at  ten  thousand  sesterces,  to 
exceed  which  was  considered  as  bribery. 


29.    Nee  quidquam  publicee  mercis  tam  venale  fuit  quam  advocatorum  perfidia. 
Nor  was  there  any  public  tralfic  so  venal  as  the  perfidy  of  advocates. 


29.    Quid  enim  est  Jus  civile?  quod  neque  inflecti  gratia,  neque  perfrlngi  potentia, 
neque  adulterari  pecunia  possit. 

For  what  is  the  civil  law?  that  which  can  neither  be  biassed  by  favour,  vio- 
lated by  power,  nor  corrupted  by  money. 


32.    Curia  pedis  pulverizati.  The  dusty-foot  court. 


34.    Pares.  T>eers,  or  equals. 


94.    Quia  tollit  atque  eximit  causam  e  curia  baronum. 

Because  it  tolls,  i.  e.  takes  away  and  removes  the  cause  from  the  court  baroo 
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84.    Accedas  ad  curiam.  Ton  may  come  to  the  court 


84.    Recordari  facias  loquelam. 

That  you  cause  the  plaint  to  be  recorded. 


35.    Centeui  ex  singulis  sunt,  ftc.  [Vide  ante,  toI.  1.  p.  116.] 


35.    Inter  bugs  Jus  dicunt  controversiasque  minuunt 

Declare  the  law  among  their  dependants,  and  abate  controversies. 


35.    Eliguntur  in  consiliis  et  principes,  qui  Jura  per  pagos  Ticosque  reddunt: 
centeni  singulis,  ex  plebe  comites,  consilium  simul  et  auctoritas  adsunt. 

The  lords  are  also  chosen  in  their  councils  who  administer  Justice  through  the 
towns  and  districts.  The  Jury  for  each  hundred  are  chosen  from  the  people,  and 
have  both  council  and  authority. 


8$.    Forum  plebeiaa  Justicise  et  theatrum  comitiyaa  potestatis. 

The  court  of  Justice  for  the  common  people  and  the  theatre  of  the  power  of 
the  county. 


36.    In  foro  legis.  In  a  court  of  law. 


36.    In  foro  conscientiSB.  In  a  court  of  conscience. 


36.    'So/ioBerat.  Promulgators  of  the  law. 


36.    Carmen  necessarium.  An  indispensable  lesson. 


36.    Mala  in  se.  Crimes  in  themselves. 


36.    Mala  prohibita.  Crimes,  because  forbidden. 


37.    PrsBpositus  ad  quartam  circiter  septimanam  frequentem  populi  concionem 
celebrato:   cuique  Jus  dicito;   litesqUe  singulas  dirimito. 

Let  the  sheriff  hold  a  full  assembly  of  the  people  about  once  a  month:  declare 
t'.he  law  to  every  one;   and  severally  determine  suits. 


38.    Aula  regia— Aula  regis.  The  King's  Bench. 


38.    Capitalis  Justiciarius  totius  Anglice. 
Chief  Justiciary  of  all  England. 


39.    Communia  placita  non  sequantur  curiam  regis,  sed  teneantur  in  aliquo  loco 
certo. 

Let  not  the  common  pleas  follow  the  king's  court,  but  be  held  in  some  fixed 
place. 


41.    Puisne.  Younger. 


41.    Nee  super  eos,  per  vim  vel  per  arma  ibimus  nisi  per  legem  regni  nostri  vel  per 
Judicium  parium  suorum. 

Nor  will  we  proceed  against  them  by  force  or  arms,  unless  warranted  by  the 
law  of  our  kingdom,  or  by  the  Judgment  of  their  peers. 


41.    Coram  ipso  rege.  Before  the  king  himself. 
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41.    In  curia  domini  regis  ipse  in  propria  persona  jura  decemit 
The  king  in  person  Judges  in  his  own  court. 


42.    Ubicunque  fuerimus  in  Anglia; 

In  whatever  part  of  England  we  shall  be. 


42.    Capitales,  generales,  perpetui,  et  majores;    a  latere  regis  resldentes,   qui 
omnium  aliorum  corrigere  tenentur  Injurias  et  errores. 

Chief,  general,  perpetual,  and  elder;    accompanying  the  king,  who  are  ap- 
pointed to  redress  the  injuries  and  correct  the  errors  of  all  others. 


42.    In  pari  materia.  On  the  same  subject  matter. 


43.  Contra  fictionem  non  admittitur  probatlo:  quid  enim  efflceret  probatio  Teri- 
tatis,  ubi  Actio  ad  versus  veritatem  flngit?  Nam  Actio  nihil  aliud  est,  quam  legiB 
adversus  veritatem  in  re  possibili  ex  Justa  causa  dispositio. 

Proof  is  not  admitted  to  contradict  a  fiction:  for  what  would  the  proof  of 
truth  avail,  where  fiction  counterfeits  truth  ?  For  fiction  is  simply  a  supposition  by 
the  law,  for  a  Just  cause,  of  something  possible  which  is  contrary  to  the  truth. 


43.    In  fictione  Juris  semper  subsistlt  asquitas. 
A  fiction  of  law  is  always  founded  in  equity. 


43.    Dernier  resort  The  last  resort. 


43.    Inanissima  prudentise  et  stultitise  plenissima. 

Entirely  destitute  of,  prudence  and  completely  foolish. 


46.    Jura  regalia.  Regal  rights. 


46.    Jura  fiscalia.  Fiscal  rights. 


46.    Quo  minus  sufficiens  ezistit.  Whereby  he  is  less  able. 


46.    Articuli  super  cartas.  Articles  on  the  charters. 


48.    Valor  beneficiorum.  The  value  of  benefices. 


48.    Del  tax  de  vint  marcs  et  dedeyns. 

Of  the  rate  of  twenty  marks  and  under. 


48.    Ultra  taxam  viginti  marcanim  usque  ad  taxam  triginta  marcarum  inclusive 
Beyond  the  rate  of  twenty  marks  to  the  rate  of  thirty  marks  inclusive. 


48.    Virtute  officii  sui.  By  virtue  of  his  office. 


48.    Inclusive.  Inclusively. 


48.    Usque  ad  triginta.  To  thirty. 


48.  De  primo  beneficio  ecclesiastico  habendo.  Volumus  quod  idem  A.  ad  primnm 
beneficium  ecclesiasticum  (taxationem  viginti  marcarum  excedens)  vacatunim,  quod 
ad  prsesentionem  nostram  pertinuerit,  ftc. 

Of  possessing  the  first  ecclesiastical  benefice.    We  will  that  the  same  A.  be 
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presented  to  the  first  vacant  ecclesiastical  benefice  (exceeding  the  rate  of  twenty 
marks)  which  shall  be  in  our  presentation. 


48.    Toutz  esglises  que  passent  Teztent  de  20  marcs. 

All  churches  which  exceed  the  amount  of  twenty  marks. 


48.    Monstrans  de  droit.  Shewing  of  right. 


49.    Propria  manu.  With  his  own  hand. 


49.    Cfllcina  Justitise.  The  magazine  of  Justice. 


49.    Ex  debito  JustitisB.  As  due  to  Justice. 


50.  Jam  illis  promissis  non  esse  standum,  quis  non  videt,  qusB  coactus  quis  metu 
et  deceptus  dolo  promiserit?  qu»  quidem  plerumque  Jure  prsBtorio  liberantur,  non- 
nulla  legibus. 

To  whom  is  it  not  evident  that  promises  made  through  fear  or  fraud  are  of  no 
validity?  some  of  which  are  dissolved  at  the  discretion  of  the  Judge,  and  some  by 
the  laws. 


61.    Nemo  ad  regem  appellet  pro  aliqua  lite,  nisi  Jus  domi  consequl  non  possiL 
Si  Jus  nimis  severum  fit,  alleviatio  delude  quseratur  apud  regem. 

No  one  may  appeal  to  the  king  in  any  suit,  unless  he  cannot  obtain  Justice  at 
home.  If  the  decision  be  too  severe,  then  a  mitigation  of  it  may  be  prayed  from  the 
king. 


51.  Hie  est,  qui  leges  regni  cancellat  inlquas, 

Et  mandata  pii  principis  SBqua  facit 
It  is  he  who  cancels  the  unequitable  laws  of  the  kingdom,  and  executes  the 
Just  mandates  of  a  righteous  prince. 


52.  Le  subpcena  ne  serroit  my  cy  soventement  use  come  il  est  ore,  si  nous  atten- 
domus  tiels  actions  sur  les  cases,  et  mainteinomus  le  Jurisdiction  de  ceo  court,  et 
d'auter  courts. 

The  supoena  would  not  be  so  often  used  here  as  it  now  is,  if  we  were  to  pay 
attention  to  actions  on  the  case,  and  maintain  the  Jurisdiction  of  this  and  other 
courts. 


52.    Pro  IsBslone  fidei.  For  a  breach  of  faith. 


52.    Placita  de  debitis,  quss  fide  interposita  debentur,  vel  absque  interpositione' 
fidei,  sint  in  Justitia  regis. 

Let  those  pleas  of  debts,  which  are  due  with  or  without  the  interposition  of  a 
trust,  be  in  the  king's  Jurisdiction. 


59.  Justiciarii  itinerantes  venerunt  apud  Wigorniam  In  octavis  S.  Johannis 
baptistsB;  et  totus  comitatus  eos  admittere  recusavit,  quod  septem  anni  nondum 
erant  elapsi,  postquam  Justiciarii  ibidem  ultimo  sederunt. 

The  itinerant  Justices  came  to  the  city  of  Worcester  on  the  octave  of  St.  John 
the  Baptist;  but  the  whole  county  refused  to  admit  them  because  seven  years  had 
not  yet  elapsed  since  the  Justices  had  last  sat  there. 


69.    Justiciarii  ad  omnia  placita.  Justices  for  all  pleas. 


69.    Si  non  omnes.  If  not  all. 
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00,   Oyer  et  terminer.  To  hear  and  determine. 


61.    Celeberrlmo  hulc  conventui  episcopus  et  aldermannus  inter  snntov   qnorum 
alter  jura  divina,  alter  humana  populum  edoceto. 

Let  the  bishop  and  alderman  be  present  at  this  illustrious  assembly;    of 
whom  let  the  one  instruct  the  people  in  divine,  the  other  in  human  laws. 


62.    Sacerdotes  a  regibus  honorandi  sunt,  non  Judicandi. 
Priests  are  to  be  honoured,  not  Judged,  by  kings. 


62.    Ite  et  inter  tos  caosas  vestras  discutite,  quia  dignum  non  est  ut  nos  Judicemus 
Deos. 

Go  and  discuss  your  causes  among  yourselves,  for  it  is  not  fit  that  we  should 
judge  Gods. 


63.  NuUus  episcopus  vel  archidiaconus  de  legibus  episcopalibus  amplius  in  hun- 
dret  placita  teneant,  nee  causam,  quae  ad  regimen  animarum  pertinet  ad  Judicium 
aecularium  hominum  adducant:  sed  quicunque  secundum  episcopales  leges,  de 
quacunque  causa  vel  culpa  interpellatus  fuerit,  ad  locum,  quem  ad  hoc  episcopus 
elegerit  et  nominaverit,  veniat;  ibique  de  causa  sua  respondeat;  et  non  secundum 
hundret,  sed  secundum  canones  et  episcopales  leges,  rectum  Deo  et  episcopo  sue 
faciat. 

No  bishop  or  archdeacon  shall  longer  hold  pleas  in  the  hundred  court  that 
are  to  be  decided  by  episcopal  laws,  nor  bring  any  cause  which  relates  to  spiritual 
matters  [the  government  of  souls]  for  the  Judgment  of  secular  persons;  but  who- 
ever shall  be  sued  according  to  the  episcopal  laws,  for  any  cause  or  offence,  shall 
come  to  the  place  chosen  and  appointed  by  the  bishop  for  that  purpose,  and  there 
make  his  own  defence;  to  the  end  that  right  may  be  done  to  God  and  his  bishop, 
according  to  the  canon  and  episcopal  laws,  and  not  those  of  the  hundred. 


63.    Yolo  et  prsBcipio,  ut  omnes  de  comitatu  eant  ad  comitatus  et  hundreda,  sicut 
fecerint  tempore  regis  Edwardi. 

I  will  and  command  that  all  persons  belonging  to  the  county  attend  the 
county  and  hundred  courts  as  they  did  in  the  time  of  King  Edward. 


63.  Generalia  comitatnum  placita  certis  locis  et  vicibus  teneantur.  Intersint 
autem  episcopi,  comites,  &c.  et  agantur  primo  debita  versB  christianitatis  jura, 
secundo  regis  placita,  postremo  causse  singulorum  dignis  satisfactionibus  ezpleantur. 
Let  the  general  pleas  of  the  counties  be  held  in  certain  places  and  districts; 
and  the  bishops  and  counts,  ftc.  be  present;  and  first,  let  all  affairs  concerning  re- 
ligion be  transacted;  next,  the  pleas  of  the  crown;  and  lastly,  let  the  causes  of  in- 
dividuals be  heard  and  Justly  determined. 


63.    Ne  episcopi  ssecularium  placitorum  ofiicium  susclpiant. 
Let  no  bishop  take  charge  of  secular  pleas. 


65.    Bona  notabilia. 

Goods  of  a  person  to  the  value  of  a  hundred  shillings,  lying  in  another  house 
than  that  in  which  he  died,  and  hereby  rendered  cognizable  by  probate  before  the 
archbishop  of  the  province,  unless  by  special  custom  it  be  otherwise. 


66.    Indices  delegati.  Delegated  judges. 


71.    De  vlrfdi  et  venatione.  Of  vert  and  venison. 
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72.    De  super-oneratione  foreBtariorum  et  aliorum  ministrorum  forestse;    et  de 
«orum  oppressionibuB  populo  regis  lllatiB. 

Concerning  the  impositions  of  the  foresters;  and  other  officers  of  the  forest; 
and  their  oppression  on  the  king's  people. 


73.    Pro  re  nata. 

According  to  circumstances — For  the  occasion. 


76.    Supersedeas. 

A  command  to  stay  or  forbear  doing  that  which  ought  not  to  be  done. 


77.    Certiorari.  To  have  notice  given  him. 


77.    Latitat.  He  lies  concealed. 


78.    Breve  domini  regis  non  currit.  The  king's  writ  does  not  run. 


85.    Sui.  Of  himself. 


88.   'Si  rector  pet'at  versus  parochianos  oblationes  et  decimas  debitas  et  consuetas. 
If  the  rector  sue  his  iMurishioners  for  oblations  and  tithes  due  and  accus- 
tonied. 


'89.    Circumspecte  agatis.  That  ye  act  cautiously. 


91.    Indicavit.  *  He  shewed. 


^.    In  facie  ecclesisB.  In  the  face  of  the  church. 


94.    Ex  post  facto.  After  the  fact. 


94.    A  mensa  et  thoro.  From  bed  and  board. 


94.    In  fraudem  legis.  Unlawfully. 


96.    De  consuetudine  AnglisB,  et  super  consensu  regio  et  suorum  procerum  in  tali- 
l)us  ab  antiquo  concesso. 

By  the  custom  of  England,  and  the  consent  of  the  king  and  his  nobles 
anciently  granted  in  such  cases. 


95.    Ab  olim.  Formerly. 


95.    Consensu  regis  et  magnatum  regni  Anglise. 

By  the  command  of  the  king  and  the  peers  of  the  kingdom  of  England. 


95.    Olim  a  pmlatls  cum  approbatione  regis  et  baronum  dicitur  emanasse. 

Is  said  to  have  emanated  formerly  from  the  prelates  with  the  approbation  of 
the  king  and  barons. 


95.  Non  nullam  habebant  episcopl  authoritatem,  prsBter  eam  quam  a  rege  ac- 
ceptam  referebant.  Jus  testamenta  proband!  non  habebant:  administrationis 
potestatem  cuique  delegare  non  poterant. 

The  bishops  had  no  other  authority  than  what  they  received  from  the  king. 
They  had  not  the  right  of  proving  wills;,  .neither  could  they  grant  the  power  of  ad- 
ministration. 
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96.    Cujus  regis  temporibus  hoc  ordinatum  sit,  non  reperio. 
I  do  not  find  in  what  king's  reign  this  was  ordained. 


96.    Ab  antiquo.  Anciently. 


96.    Ab  olim  ordinatum.  Ordained  formerly. 


96.    Per  visum  ecclesiflB.  Under  the  direction  of  the  church. 


96.    Quod  distributio  rerum  quae  in  testamento  relinquuntur  auctoritate  ecclesi® 
fiet. 

That  a  distribution    of  the  things  which  are  left  by  will,  be  made  by  the 
authority  of  the  church. 


96.  Si  quis  aliquid  dixerit  contra  testamentum,  placitum  illud  in  curia  christian- 
itatis  audiri  debet  et  terminari. 

If  any  thing  be  averred  against  a  will,  that  plea  should  be  heard  and  de- 
termined in  the  spiritual  court. 

97.  Magister  census.  An  officer  for  taking  the  value  of  estates. 


97.    Absurdum  etenim  clericis  est,  immo  etiam  opprobriosum,  si  peritos  se  velint 
ostendere  disceptationum  esse  forensium. 

For  it  is  absurd,  nay  more,  it  is  disgraceful  for  clergymen  to  wish  to  display 
their  skill  in  forensic  disputes. 


97.    Quae  secundum  canones  et  episcopales  leges  ad  regimen  animarum  pertinuit. 
Which  belonged,  according  to  the  canon  and  episcopal  laws,  to  spiritual 
matters. 


97.  Si  quis  baronum  seu  hominum  meorum  pecuniam  suam  non  dederit  vel  dare 
disposuerit,  uxor  sua,  sive  liberi,  aut  parentes  et  legitimi  homines  ejus,  eam  pro 
anima  ejus  dividant  sicut  els  melius  visum  fuerit. 

If  any  one  of  my  barons  or  vassals  shall  not  have  disposed  of  his  wealth;  or 
directed  the  disposal  of  it,  let  his  wife,  children,  or  parents  and  proper  persons 
divide  it,  for  the  good  of  his  soul,  as  shall  seem  best  to  them« 


97.    Pro  salute  animsB  ejus,  ecclesi®  consilio. 

For  the  good  of  his  soul,  by  the  advice  and  direction  of  the  church. 


100.  De  contumace  capiendo.  For  taking  the  contumacious. 


101.  De  excommunicato  capiendo.  For  taking  the  excommunicated. 


102.  In  numero  impiorum  ac  sceleratorum  habentur:  ab  lis  omnes  decedunt, 
aditum  eorum  sermonemque  defugiunt,  ne  quid  ex  contagione  incommodi  acciplant: 
neque  lis  petentibus  Jus  redditur,  neque  honos  ullus  communicatur. 

Are  reckoned  among  the  impious  and  wicked:  all  shun  them,  fly  their  ap- 
proach, and  avoid  all  communication  with  them,  lest  they  receive  some  injury  from 
the  contagion:  neither  is  Justice  rendered  to  them  when  they  seek  It,  nor  is  any 
honour  conferred  on  them. 


102.  Probus  et  legalis  homo.  A  true  and  lawful  man. 


102.  Signiflcavit.  He  signified. 
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102.  De  excommunicato  deliberando.       For  liberating  the  excommunicated. 


102.  Si  aliquis  per  superbiam  elatus  ad  Justitiam  eplscopalem  venire  noluerit, 
vocetur  semel,  secundo,  et  tertio:  quod  si  nee  sic  ad  emendationem  venerit,  excom- 
municetur;  et,  Bi  opus  fuerit,  ad  hoc  vindicandum  fortitudo  et  Justitia  regis  Bive 
yicecomitis  adhibeatur. 

If  any  one,  elate  with  pride,  come  not  to  the  episcopal  court,  let  him  be  sum- 
moned three  times,  and  if  he  attend  not  then  its  due  correction,  let  him  be  excom- 
municated; and,  if  necessary,  let  the  power  and  Justice  of  the  king,  or  sheriff,  be 
exerted  to  punish  his  contempt. 


103.  Nullum  tempus  occurrit  ecclesise.      No  time  runs  against  the  church. 


106.  Post  mortem.  After  death. 


107.  Lex  Cornelia.  The  Cornelian  law. 


109.  Procedendo  ad  judicium.  For  proceeding  to  Judgment. 


111.  Coram  non  Judice. 

Before  a  Judge  unauthorized  to  take  cognisance  of  the  affair. 


113.  Ad  aliud  examen.  To  another. examination  or  trial. 


116.  Jus  prosequendi  in  Judicio  quod  alicui  debetur. 

The  right  of  prosecuting  to  Judgment  which  is  due  to  every  one. 

116.  Actiones  compositse  sunt,  quibus  inter  se  homines  disceptarent:    quas  ac- 
tiones,  ne  populus  prout  vellet  instltueret,  certas  solemnesque  esse  voluerunt. 

Forms  of  process  were  settled,  by  which  men  might  argue  their  differences, 
which  forms  were  established  and  made  certain,  that  the  people  might  not  at 
pleasure  institute  their  own  modes  of  proceeding. 


117.  Sunt  Jura,  sunt  formulsB,  de  omnibus  rebus  constltutsB,  ne  quis  aut  in  genere 
InJurisB  aut  in  ratione  actionis,  errare  possit.  Bxpressse  enim  sunt  ex  uniuscujusque 
damno,  dolore,  incommodo,  calamitate,  injuria,  publics  a  preetore  formulae,  ad 
quas  privata  lis  accommodatur. 

There  are  rights,  there  are  forms  appointed  for  all  things,  lest  any  one 
should  mistake  either  the  kind  of  injury  or  the  mode  of  redress.  For  public  forms 
are  composed  by  the  prsstor  from  every  species  of  loss,  trouble,  inconvenience, 
calamity,  and  injury,  for  the  accommodation  of  private  suits. 


117.  Sunt  quaedam  brevia  formata  super  certis  casibus  de  cursu,  et  de  communi 
consilio  totius  regni  approbata  et  concessa,  quss  quidem  nullatenus  mutari  poterint 
absque  consensu  et  voluntate  eorum. 

There  are  some  writs  formed  on  certain  cases,  granted  and  approved  by  the 
common  council  of  the  kingdom,  which  can  in  no  wise  be  changed  without  its  will 
and  consent 


117.  Actiones  in  personam,  quae  adversus  eum  intenduntur,  qui  ex  contractu  vel 
delicto  obligatus  est  allquid  dare  vel  concedere. 

Personal  actions  which  are  commenced  against  him  who  by  contract,  or 
through  the  commission  of  some  offence,  is  bound  to  give  or  surrender  something. 


120.  De  injuriis.  Of  injuries. 
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121.  Super  visum  vulneris.  On  Tiew  of  the  wound. 


122.  Mala  praxis.  Bad  practice. 


122.  Culp»  adnumerantur,  veluti  si  medicus  curationem  derellqnerit,  male  quern- 
piam  secuerit,  aut  perperam  ei  medicamentum  dederit. 

They  are  reckoned  faults,  as  if  a  medical  man  neglect  his  patient,  perform  an 
amputation  unskilfully,  or  administer  medicine  unadTisedly. 


122.  Rex  vicecomiti  salutem.  Si  A.  fecerit  te  securum  de  clamore  suo  prosequendo 
tunc  pone  per  vadium  et  salvos  plegios  B.  quod  sit  coram  justiciariis  nostris  apud 
Westmonasterium  in  Octavis  Sancti  Michaelis  ostensurus  quare  cum  idem  B.  ad 
dextrum  oculum  ipsius  A.  casualiter  Isesum  bene  et  competenter  curandum  apud  S. 
pro  quadam  pecuniaa  summa  prsB  manlbus  soluta  assumpsisset,  idem  B.  cuiam  suam 
circa  oculum  prsedictum  tam  negligenter  et  improvidft  apposuit,  quod  idem  A.  de- 
fectu  ipsius  B.  visum  oculi  prsedicti  totaliter  amisit  ad  damnum  ipsius  A.  viglnti 
librarum,  ut  dicit.  Et  habeas  ibi  nomina  plegiorum  et  hoc  breve.  Teste  meipso 
apud  Westmonasterium,  ftc. 

The  king  to  the  sheriff  sends  greeting.  If  A.  give  you  security  that  he  will 
prosecute  his  claim,  then  put  B.  by  gage  and  safe  pledges  to  appear  before  our 
Justices  at  Westminster  on  the  octave  of  St.  Michael,  to  shew  cause  why,  when  the 
same  B.  had  at  S.  undertaken,  for  a  certain  sum  of  money  paid  beforehand,  well  and 
completely  to  cure  the  right  eye  of  the  said  A.  accidentally  hurt,  the  same  B.  at- 
tended to  the  said  eye  so  negligently  and  carelessly,  that  the  same  A.,  by  the  default 
of  the  same  B.,  totally  lost  the  sight  of  the  said  eye,  to  the  damage  of  the  said  A. 
(as  he  says)  of  twenty  pounds.  And  have  you  there  the  names  of  the  pledges  and 
this  writ.    Witness  myself  at  Westminster,  Ac. 


128.  Vi  et  armis.  By  force  and  arms. 


123.  Scandalum  magnatum.  Slander  of  the  nobles. 


126.  Damnum  absque  Injuria.  Damage  without  injury. 


126.  Eum  qui  nocentem  infamat,  non  est  asquum  et  bonum  ob  eam  rem  con- 
demnari;   delicta  enim  nocentium  nota  esse  oportet  et  ezpedit. 

It  is  not  just  and  right  that  he  who  exposes  the  faults  of  a  guilty  person 
should  be  condemned  on  that  account;  for  it  is  proper  and  expedient  that  the 
offences  of  the  guilty  should  be  known. 


128.  De  odio  et  atia.  Of  hatred  and  ill-will. 


128.  De  homine  replegiando.  Of  replevying  a  man. 


129.  Capias  in  withernam.  That  you  take  In  withernam. 


129.  Nisi  captus  est  per  speciale  prseceptum  nostrum,  vel  capitalis  justiciarii  nostrf, 
vel  pro  morte  hominis,  vel«  pro  foresta  nostra,  vel  pro  aliquo  alio  retto  quare  se- 
cundum consuetudinem  AnglisB  non  sit  replegiabilis. 

Unless  he  be  taken  by  our  special  command,  or  by  that  of  our  chi^f  justice, 
for  the  death  of  a  man,  for  a  breach  of  the  forest  laws,  or  any  other  offence  for 
which,  according  to  the  custom  of  England,  he  may  not  be  repleviable. 


129.  Habeas  corpus  ad  respondendum.     That  you  have  the  body  to  answer. 


BOOK  III.,  129-142.  ]  A  TRANSLATION,  &C.  77 

129«  Ad  satiBfaciendum.  To  satisfy. 


ISO.  Ad  prosequendum,  testiflcandum,  deliberandum,  &c. 
To  prosecute,  testify,  deliberate,  Ac. 


130.  Habeas  corpus  ad  testificandum. 

That  you  have  the  body  for  a  witness. 


130.  Ad  faciendum  et  recipiendum.  To  do.and  receive. 


180.  Habeas  corpus  cum  causa. 

That  you  have  the  body  with  the  cause  of  detention. 


131.  Die  Jovis  proz.  post  qulnden.  Sanctl  Martini. 

The  Thursday  next  after  the  Quindena  [Nov.  26]  of  St  Martin. 


134.  Etiam  judicum  tunc  primarlus,  nisi  lllud  faceremus,  rescript!  llUus  forensis, 
qui  llbertatis  personalis  omnimodsB  vindez  legitimus  est  fere  solus,  usum  omnimQ* 
dum  palam  pronuntlavit  (sui  semper  similis)  nobis  perpetuo  in  posterum  denegan*- 
dum.    Quod,  ut  odlosisslmum  Juris  prodigium,  scientioribus  hie  universis  censitum. 

Then  also  the  chief  justice  (always  the  same)  openly  declared,  that  unless 
we  could  do  It  [And  sureties  for  good  behaviour]  the  use  of  this  forensic  rescript, 
which  is  almost  the  only  lawful  protection  of  every  kind  of  personal  liberty,  would 
ever  after  be  denied  us.  Which  was  considered  by  all  the  lawyers  present  as  a  most 
odious  and  monstrous  declaration. 


137.  Habeas  corpus  ad  subjiciendum.        That  you  have  the  body  to  answer. 


139.  De  uzore  rapta  et  abducta. 

For  the  ravishment  and  abduction  of  his  wife. 


140.  Volenti  non  fit  injuria.  The  willing  receive  no  injury. 


140.  Particeps  crlminis.  A  partaker  of  the  crime. 


140.  Per  quod  consortium  amisit.  By  which  means  he  lost  his  wife. 


141.  Mutatis  mutandis. 

Being  varied  according  to  the  circumstances  of  the  case. 


141.  De  Alio  vel  fills  rapta  vel  abducta. 

For  the  ravishment  or  abduction  of  the  son  or  daughter. 


141.  De  custodia  terrsB  et  hseredis. 

For  the  custody  of  the  land  and  heir. 


142.  Per  quod  servitium  amisit. 

By  which  means  he  lost  his  service. 


142.  In  loco  parentis.  In  the  place  of  a  parent. 


142.  Secundum  allegata  et  probata. 

According  to  what  had  been  alleged  and  proved. 
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146.  Replegiare  est,  rem  apud  alium  detentam  cautione  legltima  interposlta, 
redimere. 

Replevin  is  to  redeem,  with  lawful  security,  any  thing  detained  by  another. 

146.  Quant  les  biens  ou  chattels  d'aucun  sent  prises,  il  avera  per  common  ley  un 
breve  hors  de  chancery  commandant,  ftc. 

When  the  goods  or  chattels  of  a  man  are  taken,  he  shall  have  a  writ  out  of 
chancery,  by  the  common  law,  commanding,  ftc. 


146.  Lex  neminem  cogit  ad  vana  sen  impossibilia. 

The  law  compels  no  one  to  do  things  which  are  either  useless  or  impossible. 


147.  Replegiari  facias.  That  you  cause  to  be  replevied. 


147.  PlegioB  de  retorno  habendo.  Pledges  to  have  the  return. 


148.  Recbrdari  facias  loquelam. 

That  you  cause  the  complaint  to  be  recorded. 


148.  De  proprietate  probanda.  For  proving  the  ownership. 


161.  Animo  furandi.  With  a  design  of  stealing  them. 


152.  Detinue  de  biens.  Detaining  of  goods. 


155.  Indebitatus  assumpsit.  Being  indebted  he  undertook. 


165.  Pro  tanto.  For  so  much. 


166.  Debet  et  detinet.  He  owes  and  detains. 


167.  Toties  quoties.  As  often  as — As  often  so  often. 


167.  Finalis  concordia.  Final  agreement. 


158.  Nudum  pactum.  A  barren  contract. 


161.  Prochein  amy.  Next  friend— next  of  kin  to  the  InfanL 


162.  Qui  tam  pro  domino  rege,  ftc.  quam  pro  se  ipso  in  hac  parte  sequitur. 
Who  prosecutes  this  suit  as  well  for  the  king,  ftc.  as  for  himself. 


163.  Quantum  valebat.  As  much  as  it  was  worth. 


163.  Ex  ffiquo  et  bono.  By  equity  and  right. 


163.  In  pari  delicto  potior  est  conditio  defendentls. 

Where  the  fault  is  equal  on  both  sides  the  defendant  is  in  the  best  condition. 


163.  Assumpsit  He  undertook. 


165.  In  toto.  In  the  whole — Entirely. 


173.  Propter  defectum  sanguinis.  Through  failure  of  issue. 
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176.  Ad  terminum  qui  prflBterlit.  For  the  term  which  has.passed. 

176.  Jus  proprietatis.  Right  of  property. 


170.  Jua  possessionis.  Right  of  possession. 


176.  In  statu  quo.  In  its  original  state. 


178.  Non  compos  mentis.  Of  unsound  mind. 


179.  Manu  forti.  With  a  strong  hand. 


181.  Non  habuit  ingressum  nisi  per  intrusionem  quam  ipse  fecit 
He  had  no  entry  but  by  the  intrusion  which  he  himself  made. 


181.  Non  habuit  ingressum,  nisi  per  Gulielmum  qui  se  in  illud  intrusit,  et  illud 
tenenti  dimlsit. 

He  had  no  entry  but  through  William  who  intruded  himself  on  it,  and  de- 
mised it  to  the  tenant. 


181.  Non  habuit  ingressum,  nisi  per  Ricardum,  cui  Oulielmus  illud  dimisit,  cui  se 
in  illud  intrusit. 

He  had  no  entry  but  through  Richard,  to  whom  William,  who  had  intruded  on 
the  land,  demised  it. 


182.  Non  habuit  ingressum  nisi  post  intrusionem  quam  Gulielmus  in  illud  fecit. 
He  had  no  entrance  but  after  the  intrusion  which  William  made  on  it. 


182.  Sur  disseisin.  On  disseisin. 


183.  Unde  nihil  habet.  Whereby  she  has  nothing. 


183.  Dum  fuit  infra  sBtatem.  While  he  was  under  age. 


183.  Dum  fuit  non  compos  mentis.  While  he  was  of  unsound  mind. 


183.  Cui  in  vita.  Whom  in  his  lifetime. 


183.  Cui  ante  divortium.  Whom  before  divorce. 


183.  Cui  in  vita  sua,  vel  cui  ante  divortium,  ipsa  contradicere  non  potuit. 

Whom  in  his  lifetime,  or  whom  before  divorce,  she  could  not  contradict. 


183.  Ad  communem  legem.  At  common  law. 


183.  In  casu  proviso.  In  the  case  provided. 


183.  In  consimili  casu.  In  the  like  case. 


183.  Causa  matrimonii  prsBlocuti. 

In  consideration  of  a  marriage  before  agreed  on. 


183.  Registrum  omnium  brevium.  A  register  of  all  writs. 


184.  Festinum  remedium.  The  speedy  remedy. 
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184.  Mori  d'anceetor.  Death  of  the  ancestor. 


184.  Novel  disseisin.  New  disseisin. 


185.  Si  dominus  feodi  negat  hsdredibus  d^uncti  saisinam  ejusdem  feodi,  JUstltiarii 
domini  regis  faciant  inde  fieri  recognitlonem  per  zii  legales  homines,  qualem 
saisinam  defunctus  inde  habnit,  die  qua  fuit  vivus  et  mortuus;  et  sicut  recognltnm 
fuerit,  ita  hseredibus  ejus  restituant.  8.  10.  Justitiarii  domini  regis  faciant  fieri 
recognitionem  de  dissaisinis  factis  super  asslsam,  a  tempore  quo  dominus  rex  venit 
in  Angliam  proxime  post  pacem  factam  inter  Ipsum  et  regem  filium  suum. 

If  the  lord  of  the  fee  refuse  to  the  heirs  of  the  deceased  seisin  of  the  same 
fee,  the  king's  Justices  may  cause  an  inquiry  to  be  made  by  twelve  lawful  men,  of 
what  seisin  the  deceased  had  bn  the  day  of  his  death,  and  according  to  the  result  of 
such  Inquiry  it  shall  be  restored  to  his  heirs.  S.  10.  The  king's  Justices  shall  cause 
an  inquiry  to  be  made  of  the  disseisins  made  upon  assize,  from  the  time  at  which  the 
king  came  into  England,  next  after  the  peace  made  between  him  and  his  son.  , 


186.  De  avo.  From  the  grandfather. 


186.  De  proavo.  From  the  great  grandfather. 


186.  Nuper  obiit.  He  lately  died. 


187.  De  assis.  mortis  antecessoris. 

Concerning  the  assize  of  the  death  of  the  ancestor. 


187.  Nul  tort,  nul  disseisin.  No  wrong,  no  disseisin. 


188.  Talis  qui  ita  convictus  fuerit,  dupliciter  delinquit  contra  regem:  quia  facit 
disseisinam  et  roberiam  contra  pacem  suam;  et  etiam  ausu  temerario  irrita  facit  ea, 
quae  in  curia  domini  regis  rite  acta  sunt:  et  propter  duplex  delictum  merito  sustin- 
ere  debet  pcenam  duplicatam. 

He  who  is  so  convicted  offends  doubly  against  the  king;  first,  because  he 
makes  a  disseisin  and  robbery  against  his  peace;  and  secondly,  by  a  rash  undertak- 
ing sets  at  defiance  the  just  decisions  of  the  king's  court:  and  for  this  double  t>ffence 
he  deserves  a  double  punishment. 


188.  Nam  leges  vigilantibus,  non  dormientibus,  subveniunt. 
For  the  laws  aid  the  vigilant,  not  the  careless. 


190.  Jus  et  selsinam.  A  right  and  seisin. 


190.  Juris  et  selsinam  conjunctionem.       The  conjunction  of  right  and  seisin. 


191.  Secundum  formam  doni.  According  to  the  form  of  the  gift 


193.  Quod  ei  deforceat.  That  he  deforced  him. 


194.  De  rationabili  parte.  For  the  recu^onable  part. 


195.  Praecipe  in  capite.  Command  for  the  tenant  in  capita. 


195.  Quia  dominus  remisit  curiam.  Because  the  lord  has  waived  his  court. 


195.  Secundum*  consuetudinem  manerii. 

According  to  the  custom  of  the  manor. 
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195.  Pone.  Piit. 


195.  Tenir  en  socage.  To  hold  in  socage. 


196.  Garde.  Wardship. 


195.  Briefe  de  recto  claus.  Writ  of  right  close. 


195.  Recordari  facias.  That  you  cause  to  be  recorded. 


198.  Elegit.  He  hath  chosen. 


199.  De  mercatoribus.  Of  merchants. 


199.  Ut  liberum  tenementum.  As  a  freehold. 


199.  Blectione  flrmse.  Of  ejection  of  farm. 


199.  Quare  ejecit  infra  terminum.  Why  he  hath  ejected  within  the  term. 


200.  Ejectione  flrm»  n'est  que  un  action  de  trespass  en  son  nature,  et  le  plaintiflT 
ne  recovera  son  terme  que  est  a  venir,  nient  plus  que  en  trespas  home  recoyera  dam- 
ages pur  trespass  nient  fait,  mes  a  feser;  mats  il  cony  lent  a  suer  par  action  de 
covenant  ad  comen  law  a  recoyerer  son  terme;  quod  tota  curia  concessit.  Bt  per 
Belknap,  la  comen  ley  est,  lou  home  est  ouste  de  son  terme  par  estranger,  il  avera 
ejectione  flrmse  yersus  cesty  que  luy  ouste;  et  sil  soit  ouste  par  son  lessor,  briefe 
de  covenant;  et  sil  par  lessee  ou  grantee  de  reversion,  briefe  de  covenant  versus  son 
lessor,  et  countera  especial  count,  ftc. 

A  writ  of  ejectione  flrmsB  is  in  its  nature  merely  an  action  of  trespass,  and  the 
plaintiff  shall  only  recover  that  part  of  the  term  which  is  unexpired,  the  same  as  in 
trespass,  a  man  shall  recover  no  damages  for  a  trespass  not  committed  but  to  be 
committed.  But  to  recover  his  term  he  must  sue  by  an  action  of  covenant  at  com- 
mon law;  to  which  the  whole  court  assented.  And  per  Belknap;  where  a  man  is 
ousted  from  his  term  by  a  stranger,  the  common  law  is,  that  he  shall  have  a  writ 
of  ejectione  flrmsB  against  him  who  ousted  him;  and  if  he  be  ousted  by  his  lessor, 
a  writ  of  covenant;  and  if  by  the  lessee,  or  grantee  of  the  reversion,  a  writ  of  cov- 
enant against  his  lessor,  and  he  shall  count  a  special  count,  Ac. 


201.  Si  home  port  ejectone  firmsB,  le  plaintiff  recovera  son  terme  qui  est  arrere,  st 
bien  come  in  quare  ejecit  infra  terminum;  et,  si  nul  soit  arrere,  donques  tout  in 
damages. 

If  a  plaintiff  bring  a  writ  of  ejectione  firms  he  shall  recover  the  remainder 
of  his  term  as  well  as  in  a  quare  ejecit  infra  terminum,  and,  if  it  be  all  run  out,  he 
shall  recover  the  whole  in  damages. 


209.  Vi  et  armis.  By  force  and  arms. 


209.  Quare  clausum  fregit.  Wherefore  he  broke  his  close. 


209.  Meum  et  tuum.  Mine  and  thine. 


209.  Qui  alienum  fundum  ingreditur,  potest  a  domino,  si  is  praeviderit,  prohiberi 
ne  ingrediatur. 

He  who  enters  on  another's  land  may  be  resisted  by  the  olirner  if  he  shall 
have  previously  forbidden  it. 
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210.  Quantum.  Quantity. 


210.  Jus  poatliminii.  Remitter. 


210.  Jure  uxoris.  In  right  of  bis  wife. 


211.  In  foro  contentioeo.  In  a  court  of  litigation. 


211.  Quare  vi  et  armis  clausum  ipsius  A.  apud  B.  fregit,  et  blada  ipsiua  A.  ad 
valentiam  centum  solidorum  ibidem  nuper  crescentia  cum  quibusdam  ayeriia  de- 
pastUB  fuit,  conculcavit  et  conaumpsit,  ftc. 

Wherefore  he  broke  the  close  of  the  said  A.  at  B.  by  force  and  arms,  razed, 
trampled  on,  and  consumed  the  grass  of  the  said  A.  lately  growing  thereon,  with 
certain  beasts  to  the  value  of  twenty  shillings,  ftc. 


212.  Continuanda  By  continuation. 


213.  Ab  initio.  From  the  beginning. 


214.  Inter  alia.  Among  other  things. 


217.  Sic  utere  tuo  ut  alienum  non  Isedas. 

So  use  your  property  that  you  do  not  injure  that  of  another. 


217.  Cuius  est  solum,  ftc.  [Vide  ante,  vol.  ii.  p.  18.] 


219.  Damnum  absque  injuria.  Damage  without  injury. 


220.  Quod  permittat  prosternere.  That  he  permit  io  abate  or  put  down. 


221.  Ad  nocumentum  liberl  tenementi  sul. 
To  the  damage  of  his  freehold. 


221.  In  casu  consimili.  In  a  similar  case. 


221.  De  cfldtero  non  recedant  querentes  a  curia  domlni  regis,  pro  eo  quod  tene- 
mentum  transfertur  de  uno  in  alium. 

Moreover  the  complainants  shall  not  be  obliged  to  abandon  their  action 
because  the  tenement  is  transferred  to  another. 


221.  Quod  A.  injuste  levavit  tale  nocumentum. 
That  A.  unjustly  levied  such  a  nuisance. 


221.  Quod  A.  et  B.  levaverunt.  That  A.  and  B.  levied. 


224.  Nemo  est  hseres  viventis.  No  one  is  heir  to  the  living. 


224.  Hseres  natus.  Heir  born,  or  natural  heir. 


224.  Hseres  factus.  Heir  made  or  appointed. 


224.  Damnum.  Loss. 


225.  In  esse.  In  being. 
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'    225.  Ad  exhaBredatlonem  ipsluB.  To  his  disherison. 


226.  Ad  exhfldredationem  ecclesise.  To  the  disherison  of  the  church. 


225.  Estrepement  pendente  placito.  Waste  pending  the  suit. 


i226.  Ne  faciat  yastum  vel  estrepementum  pendente  placito  dicto  indiscusso. 

That  he  do  not  commit  waste  or  devastation  during  the  continuance  of  the 
suit. 


227.  Non  fecit  vastum  contra  prohihitionem. 

That  he  did  not  commit  waste  against  prohihition. 


228.  Nam  de  minimis  non  curat  lex.  For  the  law  does  not  recognise  trifles. 


229.  Fortuna  ignis  vel  hujusmodi  eventus  inopinati  omnes  tenentee  ezcusant. 
The  accident  of  fire,  or  unexpected  events  of  that  kind  excuse  all  tenants. 


230.  Ratione  tenurse.  By  reason  of  the  tenure. 


230.  Commune  vinculum.  Common  hond. 


231.  Instar  omnium.  Equal  to  all. 


232.  De  consuetudinibus  et  servltiis.        Of  customs  and  services. 


232.  Cessavit.  He  hath  ceased. 


232.  Eo  quod  tenens  in  faciendis  servitiis  per  biennium  jam  cessavit. 
Because  the  tenant  has  already  ceased  to  do  service  for  two  years. 


232.  Per  totum  triennium.  For  three  whole  years. 


233.  Sur  disclaimer.  On  disclaimer. 


234.  Vasallus,  qui  abnegavit  feudum  ejusve  conditionem,  exspoliabitur. 

The  vassal  who  has  denied  either  his  fee,  or  the  condition  by  which  he  held 
it,  shall  be  deprived  of  it. 


234.  Ne  Injuste  vexes.  Do  not  unjustly  oppress. 


236.  A  sequendo.  From  following. 


236.  De  secta  ad  molendinum.  For  suit  at  his  mill. 


235.  Quam  ad  illud  facere  debet,  et  solet 

Which  he  ought,  and  was  used  to  do  at  it. 


235.  Secta  ad  fumum,  secta  ad  torrale,  et  ad  omnia  hujusmodi. 

His  suit  at  the  oven,  his  suit  at  the  kiln,  and  all  others  of  the  same  kind. 


237.  Per  quod.  By  which. 

239.  Levant  et  couchant 
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Rising  up  and  lying  down:    i.  e.  when  cattle  have  been  long  enough  on  a 
man's  ground  to  He  down  and  rise  up  again  to  feed. 


240.  Quod  permittat. 


243.  Pro  hac  vice. 


246.  Darrein  presentment. 
245.  Quare  impedit 


246.  Caveat 


246.  Jus  patronatus. 

247.  Duplex  querela. 


248.  Ne  admittas. 


248.  Quare  incumhravit 


249.  Infra  tempus  semestre. 


250.  Pendente  lite. 


250.  Ad  admittendum  clericum. 


260.  Quare  non  admisit. 


250.  Juris  utrum. 


That  he  permit. 


For  this  turn. 


Last  presentation. 


Wherefore  he  has  hindered. 


That  he  take  care. 


Right  of  advowson. 


A  double  complaint 


Do  not  admit 


Wherefore  he  has  incumbered. 


Within  half  a  year. 


Pending  the  suit 


For  admitting  the  clerk. 


Why  he  has  not  admitted. 


To  which  of  the  two  the  right  belongs. 


257.  Quod  manus  domini  regis  amoveantur  et  possesslo  restituatur  petenti,  salvo- 
Jure  domini  regis. 

That  the  hand  of  the  king  be  removed,  and  possession  restored  to  the  pe- 
titioner, saving  the  right  of  the  king. 


258.  Virtute  officii. 


258.  A  nativitate. 


258.  Inquisitio  post  mortem. 
262.  Quo  warranto. 


264.  In  summo  jure. 


265.  Mandamus. 


265.  In  toto. 


By  virtue  of  their  office. 


From  his  birth. 


An  inquest  after  death. 


By  what  warrant 


In  strict  right 


We  command. 


Entirely. 


271.  Forma  et  figura  ludicii. 

The  form  and  appearance  of  Judgment. 


278.  Nulll  vendemus,  &c.  [Vide  ante,  vol.  i.  p.  141.] 
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274.  81  te  fecerit  securum.  If  he  give  you  security. 


275.  Nisi  sub  scriptura  aut  speciflcatione  trium  testium,  quod  actionem  yellet 
prosequi. 

Unless  under  writing,  or  the  specification  of  three  witnesses,  that  he  will 
prosecute  the  action. 

275.  Dies  fasti  et  nefasti.  Lawful  and  unlawful  days. 


276.  De  temporlbus  et  diebus  pacis.  Concerning  the  times  and  days  of  peace. 


278.  lUud  ex  libertate  vitium,  quod  non  simul  nee  Jussi  conveniunt,  sed  et  alter  et 
tertius  dies  cunctatione  coduntium  absumitur. 

There  is  this  fault  resulting  from  their  liberty,  that  they  come  not  together 
at  the  time  appointed,  but  a  second  and  a  third  day  are  lost  by  the  delay  of  those 
who  are  to  assemble. 


.  278.  Illud  enim  nimlse  libertatis  indicium,  concessa  totiee  impunitas  non  parendi; 
nee  enim  trinis  Judicii  concessibus  poenam  perditsB  caussB  contumax  meruit. 

For  the  impunity  with  which  they  so  often  neglected  to  appear  was  a  sign 
of  their  excessive  liberty;  nor  were  the  contumacious  punished  by  losing  their 
cause,  as  three  days  grace  was  allowed. 


279.  In  jus  vocando.  By  citing  to  Justice. 


280.  Baculus  nuntiatorius.  The  nuntiatory  staff. 


281.  Mittitur  adversariuB  in  possessionem  bonorum  ejus. 
His  adversary  is  put  into  possession  of  his  goodtf. 


281.  Capias  ad  respondendum.  That  you  take  him  to  answer. 


281.  Quare  clausum  fregit.  Why  he  hath  broken  his  close. 


283.  In  flctione  Juris  equitas  consistit. 

All  fiction  of  law  is  founded  in  equity. 


283.  Exigi  facias.  That  you  cause  to  be  required. 


283.  Quintd  exactus.  Required  for  the  fifth  time. 


284.  Capias  utlagatum.  That  you  take  the  outlaw. 


284.  Venditioni  exponas.  That  you  expose  for  sale. 


284.  Scire  facias.    .  That  you  make  known. 


284.  Levari  facias.  That  you  cause  to  be  levied. 


284.  Amoveas  manus.  That  you  remove  the  hand. 


284.  Ubicunque  fuerimus  in  Anglia.         In  whatever  part  of  England  we  may  be. 


286.  Oyer  et  terminer.  To  hear  and  determine. 
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He  lies  hidden. 
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286.  Venire  facias  ad  respondendum.        That  you  cause  to  come  to  answer. 


286.  Distringas. 


286.  Alias. 


286.  Pluries. 


286.  Capias. 

287.  In  pari  materia. 


288.  Ac  etiam. 


288.  Cepi  corpus. 


289.  Eundo  et  redeundo. 


That  you  distrain. 


As  formerly. 


As  more  than  once. 


That  you  take. 


In  like  circumstances. 


And  also. 


I  have  taken  the  body. 


In  going  and  returning. 


291.  Stipulatio  et  satisdatio. 

A  stipulation  and  putting  in  sufficient  security. 


292.  Exoneretur. 


292.  Ad  libitum. 


293.  Ore  tenus. 


293.  Viva  voce. 


294.  Certiorari. 


294.  Scandalum  magnatum. 


296.  Ex  delicto. 


296.  Ex  contractu. 


296.  Quantum  valebant. 


296.  Retraxit. 


297.  Contestatio  litis. 


Let  him  be  exonerated. 


At  pleasure. 


By  word  of  mouth. 


By  word  of  mouth. 


To  have  notice  given  him. 


Slander  of  the  nobles. 


Arising  from  offence  or  misdeed. 


Arising  from  a  contract 


As  much  as  they  were  worth. 


He  hath  withdrawn. 


The  opening  of  a  case  before  witnesses. 


297.  Jus  pr»dicti  S.  et  ssesinam  ipsius.     The  right  and  seisin  of  the  aforesaid  S. 


298.  En  la  defense,  ftc.  [translated  In  the  text.] 


299.  Jeo  vous  dirai  un  fable.  En  ascum  temps  fult  un  pape,  et  avoit  fait  un  grand 
offence,  et  le  cardinals  vindrent  a  luy  et  disoyent  a  luy  "peccasti:"  et  il  dit,  "Judica 
me:"  et  lis  disoyent  "non  possumus,  quia  caput  es  ecclesisB:  judica  teipsum:"  et 
I'apostol  dit,  "Judico  me  cremari;"  et  fuit  combustus;  et  apres  fuit  un  sainct  Et  in 
ceo  cas  il  fuit  eon  Juge  demene,  et  issint  n'est  pas  inconvenient  qu'un  home  soit 
Juge  demene. 
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I  will  tell  you  a  story.  There  was  formerly  a  pope,  and  he  committed  a 
great  crime,  and  the  cardinals  came  to  him,  and  said,  "thou  hast  sinned:"  and  he 
said  "judge  me:"  and  they  answered,  "we  cannot,  for  thou  art  the  head  of  the 
church;  Judge  thyself:"  and  the  apostle  said,  "I  sentence  myself  to  he  burned;" 
and  burned  he  was;  and  afterwards  he  was  made  a  saint.  And  in  that  case  he  was 
his  own  judge,  and  therefore  it  is  not  improper  that  a  man  should  judge  himself. 


299.  Lioentia  loquendi.  Liberty  of  speaking. 


301.  In  rerum  natura.  In  the  nature  of  things,  or,  in  the  world. 


302.  Ex  delicto.  From  wrong  done. 


802.  Actio  personalis  moritur  cum  persona. 
A  personal  action  dies  with  the  person. 


302.  Ex  contractu.  From  contract 


804.  Cognovit  actionem.  He  hath  acknowledged  the  action. 


304.  Indebitatus  assumpsit.  Being  indebted,  he  undertook. 


308.  Interest  reipublicsB  ut  sit  finis  litium. 

It  is  for  the  public  good  that  there  be  an  end  to  contentions. 


308.  Son  assault  demesn.  His  own  assault. 


310.  Exceptio,  replicatio,  duplicatio,  triplicatio,  et  quadruplicatio. 

Exception,  replication,  duplication,  triplication,  and  quadruplicatioa. 


315.  Judices  ordinarii.  Ordinary  Judges. 


317.  Audita  querela.  The  complaint  has  been  heard. 


318.  Gallica  causidicos  docuit  facunda  Britannos. 
Eloqyent  Gaul  hath  instructed  British  lawyers. 


318.  Occidere,  interficere,  necare.  To  kill,  to  put  to  death,  to  slay. 


321.  Fidei  commissarios,  cubiculum,  filium  familias,  repudium,  compromissum, 
reverentia  et  obsequium. 

Trustees,  a  bed-chamber,  the  son  of  a  family,  a  divorce,  a  bond  or  engage- 
ment wherein  two  parties  oblige  themselves  to  stand  to  the  arbitration  or  award  of 
the  umpire,  reverence  and  compliance. 


322.  Materia  prima.  The  primary  matter. 


322.  Neque  quid,  neque  quantum,  neque  quale,  neque  aliquid  eorum  quibus  ens 
determinatur. 

Neither  that,  nor  as  much  as,  nor  such  as,  nor  any  part  of  those  things  by 
which  being  is  determined. 


322.  Materia  prima  non  est  corpus,  neque  per  formam  corporeitatis,  neque  per 
simplicem  essentiam:  est  tamen  ens,  et  quidem  substantia,  licet  incompleta^ 
habetque  actum  ex  se  entltativum,  et  simul  est  potentia  subjectiva. 
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Primary  matter  is  not  body,  neither  by  form  of  corporeity  nor  by  simple 
euence:  nevertheleBs  it  is  a  being,  and  certain  substance  although  incomplete; 
and  has  an  entitative  action  from  itself,  and  is  at  the  same  time  a  subjective  power. 


323.  Ne  per  scripturam  aliqua  flat  in  posterum  dubitatio,  jubemus  non  per  sig- 
lorum  captiones  et  compendiosa  enigmata  ejusdem  oodicis  teztum  conscribi  sed  per 
literarum  consequentiam  explanari  concedimus. 

Lest,  through  the  method  of  writing,  the  meaning  of  this  code  be  rendered 
doubtful  to  posterity,  we  command  that  it  be  not  written  in  abbreviations  or 
ciphers;   but  that  it  be  rendered  plain  by  the  regular  succession  of  letters. 


326.  Sic  volo,  sic  jubeo.  So  I  will,  so  I  command. 


329.  Ex  facto  oritur  Jus.  Law  arises  from  fact. 


334.  Ultra  mare.  Beyond  sea. 


337.  Novitas  incognitSB  disciplined,  ut  solita  armls  decemi  jure  terminarentur. 

The  introduction  of  a  custom  never  before  heard  of;    that  matters  which 
had  always  been  decided  by  arms  should  be  determined  by  law. 


838.  Non  sine  magna  jurisconsultorum  perturbatione. 
Not  without  great  disturbance  of  the  lawyers. 


340.  Amittere  liberam  legem.  To  lose  his  free  law. 


340.  Liber  et  legalis  homo.  A  free  and  lawful  man. 


341.  Est  autem  magna  assisa  regale  quoddam  beneflclum,  dementia  princlpis,  de 
consilio  procerum,  populis  indultum;  quo  vltsB  hominum,  et  status  Integritati  tam 
salubriter  consulitur,  ut,  retinendo  quod  quis  possidet  in  libero  tenemento  soli,  duelli 
casum  declinare  possint  homines  ambiguum.  Ac  per  hoc  continglt,  insperatsd  et 
prsBmaturse  mortis  ultimum  evadere  supplicium,  vel  saltem  perennis  infamiaa  op- 
probrium illius  infesti  et  inverecundi  verbi,  quod  in  ore  victi  turpiter  sonat,  con- 
secutivum.  Ex  sequitate  item  maxima  prodita  est  legalis  Ista  institutio.  Jus  enim, 
quod  post  multas  et  loiigas  dllatlones  vix  evlncitur  per  duellum,  per  beneflclum 
Istius  constitutionis  commodlus  et  acceleratius  expeditur. 

The  grand  assize  is  a  certain  royal  favour  granted  to  the  people  by  the  clem- 
ency of  the  king,  in  counsel  with  his  nobles:  by  which  the  lives  and  estates  of 
men  are  so  effectually  consulted,  that,  every  one  retaining  what  he  possesses  in  fee, 
may  decline  the  doubtful  event  of  the  trial  by  battel:  and  b'y  this  means  avoid  the 
greatest  of  all  punishments,  an  unexpected  and  premature  death,  or  at  least  the 
disgrace  and  perpetual  infamy  attached  to  that  base  and  odious  word  pronounced 
by  the  vanquished.  This  legal  institution  proceeds  also  from  the  highest  equity: 
for  the  right  which  after  many  and  long  delays  can  scarcely  be  ascertained  by 
battel,  is,  by  this  means,  more  commodiously  and  expeditiously  determined. 


342.  Liberam  legem.  Their  free  law. 


343.  De  fidelltate.  On  his  fidelity. 


343.  De  credulitate.  On  their  belief. 


843.  Jurabit  duodecima  manu.  He  shall  swear  by  twelve  men. 
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343.  Quod  defendat  ee  duo4eciina  manu. 
That  he  defend  himself  by  twelve  men. 


343.  Adjudicabltur  reus  ad  legem  suam  duodecima  manu. 

The  defendant  shall  be  adjudged  to  make  his  law  by  twelve  men. 


343.  II  covlnt  aver'  oue  luy  xi  maynz  de  Jurer  oue  luy,  sc.  que  ilz  entendre  en 
lour  consclens  que  11  disoyt  voier. 

He  must  have  eleven  men  to  swear  for  him — that  is,  that  they  believe  in  their 
conscience  that  he  has  spoken  the  truth. 


344.  Nullus  ballivus  de  caetero  ponat  aliquem  ad  legem  manifestam,  uec  ad  jura- 
mentum,  simplici  loquela  sua  sine  testibus  fldelibus  ad  hoc  inductis. 

No  bailiff  shall  put  any  one  to  his  wager  of  battel,  or  to  his  wager  of  law, 
bis  simple  declaration,  without  faithful  witnesses  brought  for  that  purpose. 


344.  Si  petens  sectam  produzerit,  et  concordes  inveniantur,  tunc  reus  poterit  va- 
<diare  legem  suam  contra  petentem  et  contra  sectam  suam  prolatam;  sed  si  secta 
Tariabilis  inveniatur,  extunc  non  tenebitur  legem  vadiare  contra  sectam  illam. 

If  the  plaintiff  bring  his  witnesses,  and  they  agree  in  their  testimony,  then  the 
defendant  may  wage  his  law  against  him,  and  against  his  suit:  but  if  the  suit 
Yary  in  their  testimony,  he  will  thenceforward  not  be  bound  to  wage  his  law 
.asainst  that  suit. 


344.  XJt  si  duos  vel  tres  testes  produzerit  ad  probandum,  oportet  quod  defenslo  flat 
"per  quatuor  vel  per  eez;  Ita  quod  pro  quolibet  teste  duos  producat  juratores,  usque 
4ad  duodecim. 

That  if  he  bring  two  or  three  witnesses  to  prove  the  fact,  the  defence  must  be 
made  by  four  or  siz:  so  that  for  every  witness  he  must  bring  two  jurors  up  to 
twelve. 


350.  Nisi  per  legale  Judicium  parium  suorum,  vel  per  legem  terrse. 

Unless  by  the  lawful  Judgment  of  his  peers,  or  by  the  law  of  the  land. 


360.  Nemo  beneflcium  suum  perdat,  nisi  secundum  consuetudinem  antecessorum 
nostrorum  et  per  Judicium  pariorum  suorum. 

No  one  shall  be  deprived  of  his  property,  but  according  to  the  custom  of  our 
predecessors,  and  by  the  Judgment  of  his  peers. 


351.  De  magna  asslsa  eligenda.  Of  choosing  the  grand  assise. 


351.  Nisi  prius.  Unless  before. 


361.  Vexata  qusestio.  A  perplexed  question. 


352.  Venire  facias.  That  you  cause  to  come. 


352.  Semper  dabitur  dies  partlbus,  &c.  [translated  in  the  text.] 


354.  Habeas  corpora  Juratorum.  That  you  have  the  bodies  of  the  Jurors. 


354.  Distringas.  That  you  distrain. 


^59..  Binos,  trinos,  vel  etiam  senos,  ex  singulis  territorii  quadrantibus. 
Two,  three,  or  even  six,  from  every  quarter  of  the  country. 
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360.  De  medietate  lingusB. 

For  having  a  Jury  consisting  of  half  foreigners  and  half  natives. 


360.  De  monticolis  Wallise.  Of  the  mountaineers  of  W^les. 


360.  Duodeni  legales  homines,  quorum  sex  Walli  et  sex  Angli  enint,  Anglls  et 
Wallis  Jus  dicunto. 

Let  twelve  lawful  men,  of  whom  six  shall  be  Welsh  and  six  English,  give  their 
Terdict  for  English  and  Welsh. 


360.  Jus  patronatus.  A  right  of  presentation. 


361.  Recusatio  Judicis.  Objection  to  the  Judge, 


361.  Propter  honoris  respectum;    propter  defectum;    propter  affectum;    propter 
delictum. 

On  account  of  dignity,  on  account  of  incompetency,  on  accopnt  of  partiality^ 
on  account  of  the  commission  of  some  offence. 


362.  Propter  defectum  sexus.  Because  not  of  the  male  sex. 


362.  De  ventre  inspiciendo.  Of  inspecting  pregnancy. 


363.  Omni  exceptione  majores.  Above  all  exception. 


363.  Licebat  palam  excipere,  et  semper  ex  probabili  causa  tres  repudiari:    etiam 
plures  ex  causa  prsegnanti  et  manifesta. 

They  might  openly  except  to,  and  always  refuse  three  for  a  probable  cause; 
and  even  more  for  a  pregnant  and  manifest  cause. 


364.  Voir  dire,  veritatem  dicere.  To  speak  the  truth. 


364.  Decem  tales — Octo  tales.  A  tales  of  ten — A  tales  of  eight. 


366.  Tales  de  circumstantibus. 

A  tales  [such  as  may  be  wanting]  from  the  by-standers. 


365.  Nihil  sanctius,  nihil  antiquius  fult,  perinde  ac  si  in  ipso  hoc  numero  secreta 
qusedam  esset  religio. 

Nothing  was  esteemed  more  sacred,  nothing  more  venerable  than  this  num- 
ber, as  though  it  contained  within  itself  a  something  holy. 


366.  Fas  est  et  ab  hoste  doceri.  It  is  right  to  learn  even  from  an  enemy. 


366.  Neminem  voluerunt  majores  nostrl,  non  modo  de  existimatione  cujusquani 
sed  ne  pecuniaria  quidem  de  re  minima  esse  Judicem:  nisi  qui  inter  adversarios 
convenisset. 

Our  ancestors  would  have  no  Judge  concerning  the  reputation  of  a  man,  or 
even  of  the  least  pecuniary  matter,  but  him  who  had  been  agreed  upon  by  the  con- 
tending parties. 


366.  Selecti  Judices.  Chosen  Judges. 


366.  Post  urnam  permittitur  accusatori,  ac  reo,  ut  ex  illo  numero  rejiciant  quob 
putaverint  slbi,  aut  inimicos  aut  ex  aliqua  re  incommodos  fore. 
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After  the  names  were  drawn,  both  the  prosecutor  and  defendant  were  al- 
lowed to  reject  all  those  from  the  number  whom  they  thought  might  from  any 
cause  be  unfriendly  or  Ill-disposed  towards  them. 


366.  Rejectlone  celebrata,   in   eorum  locum  qui   rejectl   fuerunt  subsortiebatur 
prsBtor  alios,  qulbus  Ule  Judlcum  legltlmus  numerus  compleretur. 

These  being  rejected,  the  prsetor  drew  others  to  supply  their  place,  by  whom 
the  lawful  number  of  Judges  was  completed. 


366.    Jtxadrau  Judges. 


366.  El  Incumblt  probatlo,  qui  diclt,  non  qui  negat;   cum  per  rerum  naturam  fac- 
tum-negantls  probatlo  nulla  sit. 

The  proof  lies  on  him  who  asserts  the  fact,  not  on  him  who  denies  it,  as  from 
the  nature  of  things  a  negative  Is  no  proof. 


368.  In  extremis.  In  his  last  moments. 


368.  Instrumenta  domestlca,  seu  adnotatlo,  si  non  allis  quoque  adminiculis  ad- 
Juventur,  ad  probatlonein  sola  non  sufflciunt.  Nam  exemplo  pemiciosum  est,  ut  el 
scrlptursB  credatur,  qua  ynusquisque  sibi  adnotatlone  propria  debitorem  constitult. 
Private  instruments,  or  memoranda,  unless  supported  by  other  evidence,  are 
not  alone  sufficient  proof.  For  It  is  a  dangerous  precedent  to  give  credit  to  any 
memorandum  by  which  the  writer  makes  another  man  his  debtor. 


369.  Subpoena  ad  testificandum.  A  subpcena  to  give  evidence. 

369.  Habeas  corpus  ad  testificandum. 

That  you  have  the  body  to  give  evidence. 

369.  Qui  tam.  Who  as  well. 


370.  Unius  responsio  testis  omnind  non  audiatur. 

The  evidence  of  one  witness  may  never  be  admitted. 


370.  Plena  probatlo.  Full  proof. 


370.  Semiplena  probatlo.  Half  proof. 


371.  Nemo  testis  esse  debet  in  propria  causa. 
No  one  should  be  a  witness  in  his  own  cause. 


374.  Tu  magis  scire  potes,  quanta  fides  sit  habenda  testibus;  qui,  et  cujus  digni- 
tatis, et  cuJus  sestimationis  sint;  et,  qui  simpliciter  visi  sint  dicere;  utrum  unum 
eundemque  meditatum  sermonem  attulerint,  an  ad  ea  quae  interrogaveras  extempore 
verisimilia  responderint. 

Tou  are  better  able  to  Judge  what  faith  is  to  be  placed  in  witnesses;  who 
they  are,  and  in  what  credit  and  estimation  they  are  held;  whether  they  seem  to 
speak  ingenuously,  and  whether  their  answers  to  your  questions  be  preconcerted,  or 
the  expressions  of  the  moment. 

376.  Judicium  parium.  The  Judgment  of  peers. 


376.  De  novo.  Anew;  over  again. 
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376.  In  miserlcordia  domini  regis  pro  falBO  clamore  suo. 
At  the  king's  mercy  for  his  false  claim. 


376.  Non  sequitur  clamorem  suum.  He  does  not  pursue  his  claim. 


378.  Remittitur.  It  is  remitted. 


383.  De  bene  esse. 

To  be  accepted  for  the  present,  subject  to  future  circumstances. 


883.  Subpoena  duces  tecum.  Tou  shall  take  the  subpcsna  with  you. 


388.  Ipsi  regali  institutioni  eleganter  inserta. 

Dexterously  inserted  in  that  royal  institution. 


390.  Si  Juratores  erraverint,  et  justiciaril  secundum  eorum  dictum  Judicium  pro- 
nuntiaverint,  falsam  faciunt  pronuntiationem;  et  ideo  sequi  non  debent  eonim  dic- 
tum, sed  illud  emendare  tenentur  per  diligentem  examinationem — si  autem  diju- 
dicare  nesciant,  recurrendum  erit  ad  majus  Judicium. 

If  the  jury  shall  have  erred,  and  the  Justices  have  pronounced  Judgment  ac- 
cording to  their  verdict,  they  pronounce  a  false  Judgment;  and  therefore  ought  not 
to  follow  up  their  verdict,  but  are  bound  to  amend  it  by  a  diligent  examination — 
but  if  they  cannot  decide  it,  it  shall  be  referred  to  a  higher  tribunal. 


395.  Nil  debet.  He  owes  nothing. 


396.  Quod  partes  replacitent.  That  the  parties  may  replead. 


396.  Consideratum  est  per  curiam.  It  is  considered  by  the  court. 


397.  Ad  executionem  decretorum  Judicli,  ad  estimationem  pretii,  damni,  lucri,  &c. 
To  execute  the  decrees  of  court,  to  estimate  the  price,  damage,  gain,  &c. 


397.  Non  sum  informatus.  I  am  not  instructed. 


399.  Victus  victori  in  expensis  condemnandus  est. 

He  who  loses  the  suit  pays  costs  to  his  adversary. 


399.  Eo  nomine.  By  that  name. 


400.  Capias.  That  you  take. 


400.  In  forma  pauperis.  As  a  pauper. 


404.  Liberam  legem.  Free  law. 


405.  Si  tamentevidenti,  &c.  [transalted  in  the  text] 


408.  Sine  calumpnia  verborum,  non  observata  ilia  dura  consuetudine,  qui  cadlt 
a  syllaba,  cadit  a  tota  causa. 

Without  that  strictness  to  the  letter;    that  rigid  custom  not  being  observed, 
that  he  who  fails  in  one  syllable  loses  the  whole  cause. 


409.  Judicia  perverterunt,  ftc.  [translated  in  the  text] 
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410.  Autret  sages  come  leur  semblera. 

Such  other  skilful  men  as  they  shall  think  fit. 


411.  In  nostra  lege  unum  comma  evertit  totum  placitum. 
In  our  law  one  comma  oyertums  the  whole  plea. 


412.  Habere  facias  selsinam.  That  you  give  him  seisin. 


412.  Habere  facias  possessionem.  That  you  give  him  possession. 


412.  De  clerico  admittendo.-  On  admitting  the  clerk. 


414.  Quod  poenam  imprisonamenti  subire  non  potest. 

That  he  is  not  able  to  undergo  the  punishment  of  imprisonment. 


415.  In  arcta  et  salya  custodia.  In  close  and  safe  custody. 


416.  Cessio  bonorum.  Giving  up  the  goods. 


416.  Excommunicato  capiendo.  For  taking  the  excommunicated. 


417.  Fieri  facias.  That  you  cause  to  be  made. 


417.  Sed  contra.  But  otherwise. 


418.  De  bonis  ecclesiasticis.  Of  ecclesiastical  goods. 


419.  Elegit.  He  hath  chosen. 


421.  Ad  infinitum.  Without  restriction. 


421.  Averia  carucsB.  Beasts  of  the  plough. 


421.  Pro  yictu.  For  the  maintenance. 


424.  Dies  fasti,  in  quibus  licebat  pratori  fari  tria  verba,  do,  dico,  addico. 

Lawful  days,  in  which  the  prstor  was  permitted  the  use  of  three  words,  dq 
dico,  addico,  I  give  judgment,  I  expound  the  law,  I  execute  the  law. 


427.  Parens  patriee.  Parent  of  his  country. 


430.  Hoc  quidem  perquam  durum  est,  sed  ita  lex  scripta  est. 
This  indeed  is  very  hard,  but  such  is  the  written  law. 


431.  Lex  non  exacte,  Ac.  [Vide  ante,  vol.  i.  p.  62.] 


433.  Qu8B  in  summis  tribunalibus  multi  a  legum  canone  decernunt  Judices,  solus 
(si  res  exigerit)  cohibet  cancellarius  ex  arbitrio;  nee  aliter  decretis  tenetur  suse 
curiae  vel  sui  ipsius,  quin,  elucente  nova  ratione,  recognoscat  quaB  voluerit,  mutet  et 
deleat,  prout  susb  videbitur  prudenti». 

Those  decisions  which  many  Judges  in  the  highest  tribunals  make  according 
to  the  rules  of  law,  the  chancellor  alone  (if  the  case  require  it)  can  restrain  accord- 
ing to  his  pleasure;  nor  is  he  so  bound  by  the  decrees  of  his  court,  or  those  of 
himself,  but,  a  new  reason  appearing,  he  may  revise  whatever  he  pleases,  may  alter 
and  reverse  as  he  shall  think  fit. 
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436.  Secundum  aequum  et  bonum.  According  to  right  and  lustice. 


436.  Quaa  relicta  sunt  et  tradita.  Which  are  left  and  handed  down  to  ua. 


436.  De  Jure  natursB  cogitare  per  nos  atque  dicere  debemus;    de  Jure  populi 
Romania  qusB  relicta  sunt  et  tradita. 

We  ought  to  think  and  decide  for  ourselveB  concerning  our  natural  rights; 
but  the  rights  of  the  Roman  people  should  be  determined  by  the  laws  which  are 
left  and  handed  down  to  us. 


444.  Pro  confesso.  As  acknowledged. 


446.  En  cest  court  de  chauncerie,  home  ne  serra  prejudice  par  son  mispledging  on 
pur  defaut  de  forme,  mes  solonque  le  veryte  del  mater,  car  il  dolt  agarder  solonque 
consciens,  et  nemi-ez  rigore  Juris. 

In  this  court  of  Chancery  a  man  shall  not  be  prejudiced  by  his  mispleading* 
or  defect  of  form,  but  according  to  the  truth  of  the  matter;  for  the  decision  should 
be  made  according  to  conscience  and  not  according  to  the  rigour  of  law. 


447.  Dedimus  potestatem.  We  have  given  the  power. 


462.  Nota  est  sponsio  Judicialis:    "Spondesne  qulngentos,  si  mens  sit?   Spondeo,  8l 
tuuB  sit.    Et  tu  quoque  spondesne  qulngentos,  ni  tuus  sit?    Spondeo,  ni  mens  sit." 

The  Judicial  wager  is  known:  "Do  you  engage  to  give  me  five  hundred  pounds. 
Iff  it  be  mine?  I  promise  it,  if  it  be  thine.  And  you  also,  Do  you  promise  me  fire 
hundred  pounds  if  It  be  not  thine?    I  promise  it,  if  it  be  not  mine. 


453.  Caveat  That  he  take  care. 


NOTE  AT  THE  END  OP  WILLIAMS'S  EDITION. 
49^.  Catalla  felonum.  The  goods  of  felons. 

500.  Descriptio  Normanniffi  hujusque  Normanni»  consuetudinis  latorem  sire  da- 
torem.  Sanctum  Bdwardum  Anglise  regem,  ftc. 

A  description  of  Normandy  and  its  custom,  by  the  lawgiver,  Edward  the 
Confessor,  King  of  England,  ftc. 


500.  Ad  probandum  aliquld  per  credentiam  duodecim  hominum  vicinorum. 
To  prove  a  circumstance  by  the  testimony  of  twelve  men  of  the  vicinage. 


500.  A  posse  ad  esse  non  valet  argumentum. 

No  argument  of  the  actual  existence  of  a  thing,  from  the  possibility  of  its 
existence,  avails. 


END   OF    THE   THIRD    BOOK. 


TRANSLATION, 


&c.,  &c. 


BOOK   THE  FOURTH. 


S.    Mala  prohibita. 


8.    Mala  in  se. 


Crimes  because  forbidden. 


Crimes  In  themselves. 


9.    Non  Igltur  magls  est  contra  naturam  morbus  aut  egestas  aut  quid  hujusmodl 
quam  detractio  aut  appetltlo  allenl. 

Therefore,  neither  disease.  Indigence,  nor  any  evil  of  the  same  kind  is  more 
contrary  to  nature  than  the  appropriating,  or  desiring  to  appropriate,  the  property 
of  another  lo  our  own  use. 


11.    Ut  poena  ad  paucos,  metus  ad  omnes  pervenlat. 
That  few  may  suffer,  but  all  may  dread  punishment. 


16.    Ea  sunt  anlmadvertenda  peccata  maxlme,  qusB  dlfficllllme  prsecayentur. 

Those  offences  should  be  most  severely  punished,  which  It  is  most  difficult  to 
guard  against. 


17.  De  blgamls. 

17.  Ultlmum  suppllclum. 

21.  In  foro  consclentisB. 

22.  Infantla. 
22.  Puerltia. 

22.  ^tas  InfantlsB  prozlma. 

22.  ^tas  pubertatl  proxlma. 

23.  Malltia  supplet  setatem. 
23.  Don  Incapax. 


Of  those  guilty  of  bigamy. 


The  severest  or  capital  punishment. 


At  the  tribunal  of  conscience. 


Infancy. 


Childhood. 


The  age  nearest  Infancy. 


The  age  nearest  puberty. 


Malice  is  held  equivalent  to  age. 


Incapable  of  guile. 
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23.    Doll  capax.  Capable  of  guile. 


23.    Prima  facie.  Immediately— At  first  sight. 


24.    Furiosus  furore  solum  punitur. 

A  madman  is  punished  by  his  madness  alone. 


25.    Compos  mentis.  Of  sane  mind. 


26.    Voluntarius  deemon.  A  voluntary  madman. 


26.    Nam  omne  crimen  ebrietas,  et  incendit  et  detegit 

For  drunkenness  excites  to  and  discloses  every  crime. 


26.    Per  vinum  delapsis  capitalis  poena  remittitur. 

Capital  punishment  is  remitted,  where  the  crime  has  been  occasioned 
ebriety. 


29.    Procul  dubio  quod  alterum  libertas,  alterum  necessitas  impelleret. 

Because  doubtless  the  one  did  it  of  his  own  free  will,  the  other  of  necessity. 


30.    Pro  timore  mortis,  et  recesserunt  qu&m  citd  potuerunt. 

Through  fear  of  death,  and  quitted  on  the  first  opportunity. 


30.    Qui  cadere  possit  in  virum  constantem,  non  timidum  et  meticulosum. 
As  might  seize  a  courageous  man,  not  timid  or  <earful. 


31.    Suum  cuique  incommodum  ferendum  est,  potlus  quam  de  alterius  commodls 
detrahendum. 

Every  one  must  bear  his  own  inconvenience,  rather  than  detract  from  tte^ 
convenience  of  another. 


36.    Propter  odium  delicti. 

On  account  of  the  heinousness  of  the  offence. 


36.    Quae  de  minimis  non  curat 

Does  not  take  cognizance  of  slight  matters. 


36.    Accessorius  sequitur  naturam  sui  principalis. 

The  accessory  follows  the  condition  of  his  prinicpal. 


37.    In  rerum  natura.  In  the  nature  of  things — Born. 


37.    Ex  post  facto.  After  the  fact. 


38.  Unum  qui  consilium  daret,  alterum  qui  contractaret,  tertium  qui  receptaret  et 
occuleret;    pari  poense  singulos  obnoxios. 

He  who  should  plan  a  robbery,  he  who  should  commit  it,  and  thirdly,  he  who 
should  receive  and  conceal  the  stolen  goods;  each  liable  to  an  equal  degree  of 
punishment. 

44.  Utiles  esse  opiniones  has,  quis  negat,  cum  intelllgat,  quam  multa  firmentnr 
Jurejurando;  quantn  salutis  sint  foedenim  religiones;  quam  multos  divini  suppUdi 
met  us  a  scelere  revocarlt;  quamque  sancta  sit  societas  clvium  inter  ipsos,  Dfis 
Immortalibus  interposltis  tum  Judicibus,  tum  testibus. 
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Who  can  deny  that  these  opinions  are  useful  when  he  sees  how  many  things 
are  confirmed  by  oath;  what  security  religion  gives  to  compacts;  how  many  are  re- 
claimed from  wickedness  by  the  fear  of  divine  punishment;  and  how  sacred  and 
inviolate  is  the  bond  of  society  between  citizens,  the  presence  of  the  immortal  gods 
being  impressed  on  the  minds,  as  well  of  the  Judges,  as  of  the  witnesses? 


44.    Pro  salute  anlm®.  For  the  health  of  the  soul. 


45.    Sententia  rerum  divinarum  humano  sensu  excogitata,  palam  docta  et  per- 
tinaciter  defensa. 

Doctrines,  in  religion,  of  human  Invention,  openly  taught  and  pertinaciously 
defended. 


45.    Hffiretlcus  est  qui  dubitat  de  fide  Catholica,  et  qui  negligit  servare  ea,  qu» 
Romana  ecdesia  statuit,  seu  servare  decreverat. 

A  heretic  is  one  who  doubts  concerning  the  Catholic  faith,  and  who  neglects 
to  observe  those  things  which  the  Roman  church  has  appointed,  or  ordained. 


45.    In  pios  usus.  To  pious  uses. 


45.    Ut  citra  mortis  periculum  sententia  circa  eum  moderatur. 

That  the  sentence  with  respect  to  him  might  be  mitigated  so  as  not  to  In- 
volve him  in  the  danger  of  losing  his  life. 


46.    De  hseretico  comburendo.  For  burning  a  heretic. 


47.    Ex  officio.  By  virtue  of  his  offlce--officially. 


47.    Non  compos  mentis.  Of  unsound  mind. 


53.    Mandamus.  We  command. 


59.    Scripture  est  common  ley,  sur  quel  touts  manieres  de  leis  sont  fondea. 

The  Scriptures  are  the  common  law  on  which  every  kind  of  law  is  founded. 


65.    Gustos  morum.  '  *    Preserver  of  the  manners. 


65.    Contra  bonos  mores.  Against  good  manners. 


71.    Hostis  humani  generis.  An  enemy  to  mankind. 


75.    Crimen  IsBsce  majestatis. 

The  crime  of  Isese-majesty.    [High- treason.] 


76.    A  vinculo  matrimonii.  From  the  bond  of  matrimony. 


76.    A  mensa  et  thoro.  From  bed  and  board. 


76.  Qui  de  nece  virorum  illustrium,  qui  conslllis  et  conslstorio  nostro  intersunt^ 
senatorum  etiam  (nam  et  ipsi  pars  corporis  nostri  sunt)  vel  cujuslibet  postremo,  qui 
militat  nobiscum  cogitaverit:  (eadem  enim  severltate  voluntatem  sceleris,  qua 
effectum,  puniri  jura  voluerint)  Ipse  quidem,  utpote  majestatis  reus,  gladio  feriatur, 
bonis  ejus  oiAnibus  llsco  nostro  addictis. 

He  who  shall  meditate  the  death  of  any  of  those  illustrious  men  who 
assist  at  our  councils;    likewise  of  the  senators  (for  they  are  a  part  of  ourself)  or 
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lastly  of  any  of  our  companions  in  arms;  shall,  forasmuch  as  he  is  guilty  of  treason, 
perish  by  the  sword,  and  all  his  goods  be  confiscated:  for  the  law  will  punish  the  in- 
tention, and  the  perpetration  of  the  crime  with  equal  severity. 


76.    Lex  Julia  majestatis. 

The  Julian  law  concerning  treason. 


77.    De  facto.  In  fact 


77.    De  Jure.  By  right. 


78.    Per  infortunium.  By  mischance. 


79.    Voluntas  pro  facto.  The  will  for  the  deed. 


80.    Scribere  est  agere.  To  write  is  to  act. 


86.    Casus  omissi.  Cases  unsettled^ 


88.    Custos  rotulorum.  Keeper  of  the  Rolls. 


88.    De  falsa  moneta.  Of  false  money. 


89.    De  moneta.  Of  money. 


90.    Aliudve  quid  simile  si  admiserint. 

Or  if  they  committed  any  thing  of  the  same  kind. 


92.    Jure  divino.  By  divine  right 


92.    Vox  populi  vox  Dei. 

The  voice  of  the  people  is  the  voice  of  God. 


95.   -Fallo,  fefelli.  To  deceive. 


95.    Crimen  animo  felleo  perpetratum. 

A  crime  perpetrated  with  a  bitter  inclination. 


96.    Scilicet,  per  quas  feudum  amlttitur. 
That  is,  by  which  the  fee  is  lost. 


96.    Si  domino  deservire,  &c  [Vide  ante,  vol.  ii.  p.  284.] 


96.    Si  dominum  cucurbltaverit,  1.  e.  cum  uxore  ejus  concubuerit 
If  he  dishonour  his  lord,  that  is,  lie  with  his  wife. 


96.    Si  fecerit  feloniam,  dominum  forte  cucurbitando. 
If  he  commit  felony,  as  by  dishonouring  his  lord. 


97.    Per  laudamentum  sive  judicium  parium. 
By  the  verdict  or  Judgment  of  his  peers. 


106.  [Homines]  A  latere.  Attendants  on  a  prince. 


107.  Beneficia.  Benefices. 
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107.  Btiamsl  ad  ilia  persons  consueverint  et  debuerlnt  per  electlonem  aut  quern- 
Tis  allum  modum  assuml. 

Although  parsons  were  accustomed,  and  ought,  to  be  admitted  to  them  by 
•election,  or  some  other  manner. 

114.  Execrabile  illud  statutum.  That  execrable  statute. 


115.  Passim.  Everywhere — In  many  places. 


115.  Imperium  in  imperio.  A  government  within  a  government 


118.  PrsBmunire— To  forewarn.  [Vide  Commentaries,  vol.  Iv.  p.  108.] 


121.  Voluntas  regis  in  curia,  non  in  camera. 

The  will  of  the  king  in  his  court,  not  in  his  chamber. 


124.  Quibus  major  reverentla  et  securitas  debetur;  ut  templa  et  Judicia,  quas 
sancta  habebantur— arces  et  aul®  regis — denique  locus  qullibet  prsesente  aut  ad- 
ventante  rege. 

To  which  a  greater  reverence  and  inviolability  is  due;  as  churches  and 
^courts  of  Justice,  which  were  held  sacred— the  king's  courts  and  castles— lastly,  the 
place  where  the  king  resides  or  to  which  he  is  approaching. 


127.  Paterfamilias.  The  father  of  a  family. 


127.  De  medietate. 

A  Jury,  one  half  natives,  the  other  half  foreigners. 


129.  Inter  alia.  Among  other  things. 


130.  De  frangentibus  prlsonam.  Concerning  those  breaking  prison. 


134.  Latroni  eum  similem  habuit,  qui  furtum  celare  vellet,  et  occulte  sine  Judice 
compositionem  ejus  admittere. 

Considers  him,  who  would  conceal  a  theft,  and  secretly  receive  a  composition 
for  it  without  the  knowledge  of  the  Judge,  in  the  same  light  as  the  thief. 


135.  Qui  improbe  coeunt  in  alienam  litem,  ut  quicquid  ex  condemnatione  in  rem 
ipsius  redactum  fuerit  inter  eos  communicaretur,  lege  Julia  de  vi  privata  tenentur. 
Those  who  knavishly  interfere  in  other  men's  suits,  for  the  purpose  of  shar- 
ing whatever  may  be  awarded  by  the  verdict,  are  liable  to  the  Julian  law  de  vi 
privata  [of  secret  influence.] 


136.  Liberam  legem.  Free  law— Legal  rights. 


137.  Malo  animo.  With  an  evil  intention. 


137.  Crimen  falsi.  Forgery. 


139.  Perjurii  poena  divina,  exitium;    humana,  dedecus. 

The  divine  punishment  of  perjury  is  death;    the  human  punishment,  dis* 
Jtrace. 


146.  Ab  ingressu  ecclesisB.  From  entering  the  church. 


147.  Posse  comitatus.  The  power  of  the  county. 
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149.  Habent  legibus  sanctum,  si  quis  de  republica  a  flnitimls  riimore  aut  fama 
acceperit,  uti  ad  magistratum  deferat,  neve  cum  alio  communicet,  quod  8»pe 
homines  temerarlos  atque  imperitos  falsis  rumoribus  terreri,  et  ad  facinus  lmpelli» 
et  de  summis  rebus  consilium  capere  cognitum  est. 

They  make  it  an  inviolable  rule,  that  if  any  one  shall  have  received  any  in- 
telligence in  the  neighbourhood  concerning  the  republic  by  rumour  or  report,  he  shall 
make  it  known  to  a  magistrate,  and  not  communicate  it  to  any  one  else:  for  rash 
and  ignorant  men,  it  is  well  known,  alarmed  by  false  reports,  are  often  driven  to 
violent  measures,  and  interfere  In  affairs  of  the  highest  consequence. 


150.  Asperls  facetiis  inlusus,  que  ubi  multum  ex  vero  traxere,  acrem  sui  me* 
moriam  relinquunt. 

Being  rallied  with  cutting  Jests,  which,  when  they  contain  much  truth,  leave 
a  bitter  remembrance  behind. 


151.  Ex  ratione  officii.  From  the  design  of  the  office. 


151.  Quinetiam  lex 

Poenaque  lata,  malo  que  noUet  carmine  quenquam 
Descrlbi: — vertere  modum  formidine  fustis. 
Moreover  the  law  and  punishment  are  d«creed,  which  forbids  any  one  to 
write  scurrilous  verses: —they  changed  their  mode  of  writing  through   fear  of 
corporal  chastisement. 


155.  Instar  omnium.  Equal  to  them  all. 


157.  Ipso  facto.  By  that  fact 


157.  Post  obit  After  he  dies. 


157.  Cfarlstiani  Judaizantes.  Judaizlng  Christians. 


.   157.  Cum  lUe,  qui  qusBsierat,  dtxisset.  Quid  fosnerari?    Tum  Cato,  quid  homlnem,. 
inquit,  occidere. 

When  the  interrogator  asked.  What  could  be  compared  with  lending  on 
usury?  Cato  answered.  Any  thing  which  can  kill  a  man. 


157.  Malam  cerevlsiam  faciens,  in  cathedra  ponebatur  stercoris. 
He  who  made  bad  beer,  was  placed  in  a  dung*cart. 


158.  Ab  initio.  From  the  beginning. 


158.  Qultam.  Who  as  well. 


159.  Poena  viglnti  aureorum  statuitur  adversus  eum,  qui  contra  annonam  fecerit. 
societatemve  coierit,  quo  annona  carior  flat. 

Those  who  entered  into  any  association,  or  employed  any  other  means,  by 
which  the  price  of  provisions  was  enhanced,  were  amerced  in  a  fine  of  twenty 
guineas. 


164.  Prope  soli  barbarorum  singulis  uxorlbus  content!  sunt. 

Almost  the  only  barbarians  who  are  contented  with  one  wife. 


164.  Omni  privllegio  clerical!  nudati,  et  coercionl  for!  secularis  addict!. 

They  were  stripped  of  every  clerical  privilege,  and  given  up  to  the  jK>wer  of 
the  secular  court. 


mm  ^  ■    I 
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168.  Rlxatrlx,  calumniatrix,  communis  pugnatrix,  communig  pacts  perturbatrlz. 
A  scold,  a  slanderer,  a  common  brawler,  a  common  disturber  of  the  peace. 


174.  Contra  bonos  mores.  Against  good  manners. 


177.  Pars  mulctse  regi,  vel  clTltati,  pars  ipsl,  qui  ylndlcatur  yel  proplnquls  ejus» 
exsolTltur. 

Part  of  the  fine  is  paid  to  the  king  or  the  state,  and  part  to  the  plaintiff* 
or  to  his  relations. 


178.  Istud  homicidium,  si  fit  ex  livore,  vel  delectatione  eifundendi  humanum 
sanguinem,  licet  Justft  occidatur  iste,  tamen  occlsor  peccat  mortaliter,  propter  in* 
tentionem  corruptam. 

If  the  homicide  be  committed  through  malice,  or  a  thirst  of  human  blood» 
the  perpetrator  is  guilty  of  murder  on  account  of  his  evil  intention,  although  the 
sufferer  deserved  death. 


179.  Servato  Juris  ordine.  According  to  the  order  of  the  court 


180.  Furem,  si  allter  capi  non  posset,  occidere  permittunt. 

It  is  allovrable  to  kill  a  thief  if  he  cannot  otherwise  be  taken. 


180.  De  malefactoribua  in  parcis.  Of  trespassers  in  parks. 


181.  Bivus  Hadrianus,  ftc.  [translated  in  the  text] 


183.  Immoderate  suo  Jure  utatur,  tunc  reus  homicidil  sit 

He  used  his  right  beyond  the  bounds  of  moderation,  then  he  is  guilty  of 
homicide. 


185.  Vindices  injuriarum.  Avengers  of  injuries. 


186.  Qui  cum  allter  tueri  se  non  possunt,  damni  culpam  dederint,  innoxii  sunt 

Those,  who  when  they  cannot  otherwise  defend  themselves,  kill  their  ad* 
versary,  are  held  innocent 


186.  A  fortiori.  By  a  stronger  reason. 


187.  Necessitas  culpabilis.  Culpable  necessity. 


187.  Annotatione  principis.  With  the  signature  of  the  prince. 


188.   'ST^irioi  avz  9iSeXwr,  Careless  but  unintentional. 


189.  Si  quis  impatientia  doloris,  aut  tsdio  vitSB,  aut  morbo,  aut  furore,  aut  pudore, 
mori  maluit,  non  animadvertatur  in  eum. 

If  any  one,  sinking  under  the  pressure  of  grief,  or  weariness  of  life,  disease, 
madness,  or  shame,  shall  prefer  death,  his  conduct  shall  not  be  considered  to  the 
prejudice  of  his  character. 


191.  Homlcldia  vulgaria;    quae  aut  casu  aut  etiam  sponte  committuntur,  sed  in 
subltaneo  quodam  Iracundlsd  calore  et  impetu. 

Common  homicides,  which  are  committed  by  accident,  or  even  willingly, 
but  in  the  sudden  heat  and  violence  of  passion. 


191.  Furor  brevis.  Short  madness. 
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194.  Nob,  dlvini  Juris  rigorem  moderantes,  &c. 
We,  mitigating  the  rigour  of  divine  law,  &c. 


195.  Je  riens  ne  celerai,  ne  sufferai  estre  celd  ne  murdre. 

Nullum  veritatem  celabo,  nee  celari  permittam  nee  murdrari.* 

I  will  not  hide  the  truth,  nor  will  I  permit  it  to  be  hidden  or  concealed. 


195.  Pur  murdre  le  droit. 

Pro  Jure  alicujus  murdriendo. 

For  concealing  the  right  of  any  one. 


195.  Homicidium  quod  nullo  vidente,  nuUo  sciente,  clam  perpetratur. 

Homicide,  which  is  committed  privately,  no  one  witnessing,  no  one  know- 
ing it. 


196.  Peculiari  poena  Judicem  puniunt;    peculiar!  testes,  quorum  fides  Judicem 
eeduxlt;   peculiari  denlque  et  maxima  auctorem,  ut  homicidam. 

There  is  one  particular  punishment  inflicted  on  the  Judge,  another  on  the 
witnesses  whose  testimony  misled  the  Judge;  and  lastly,  one,  of  the  greatest 
severity,  on  the  prosecutor,  who  is  treated  as  a  murderer. 


197.  Lex  Cornelia  de  sicariis.  The  Cornelian  law  concerning  assassins. 


198.  Un  disposition  k  faire  un  male  chose. 
A  disposition  to  commit  a  bad  action. 


2(H).  Eundo,  morando  et  redeundo.  In  going,  remaining,  and  returning. 


202.  Famosos  latrones,  in  his  locis,  ubi  grassati  sunt,  furca  flgendos  placuit;  ut,  et 
conspectu  deterreantur  alii,  et  solatio  sit  cognatis  Interemptorum  eodem  loco  poena 
reddita,  in  quo  latrones  homicidia  fecissent. 

Notorious  robbers  were  fastened  to  a  gibbet  In  the  places  where  they  had 
committed  the  act:  that  others  might  be  deterred  by  the  sight,  and  also  that  the 
relations  of  the  deceased  might  be  comforted  with  the  knowledge  that  punishment 
was  inflicted  on  the  very  spot  where  the  murder  had  been  done. 


203.  Omnium  gravissima  censetur  vis  facta  ab  incolls  in  patriam,  subditis  in 
regem,  liberie  in  parentes,  maritis  in  uxores  (et  vice  versa),  servis  in  dominos,  aut 
etiam  ab  homine  in  semetipsum. 

That  violence  which  is  exerted  by  inhabitants  against  their  country,  by  sub- 
jects against  their  king,  by  children  against  their  parents,  by  husbands  against 
their  wives,  by  wives  against  their  husbands,  by  servants  against  their  masters, 
or  even  by  man  against  himself,  is  considered  as  the  worst  of  all  crimes. 


206.  Membrum  pro  membro.  Limb  for  limb. 


206.  Mes,  si  la  pleynte  soit  faite  de  femme  qu'avera  telle  a  home  ses  membres, 
en  tiel  case  perdra  le  feme  la  une  meyn  par  Jugement,  come  le  memfbre  dount  ele 
avera  trespasse. 

But  if  the  complaint  be  preferred  against  a  woman  that  she  had  mutilated  a 
man.  sh<e  shall  be  adjudged  to  lose  her  hand,  as  the  member  with  which  she  had 
offended. 

*As  the  Latin  and  French  bear  the  same  meaning,    the   English  translation  serves 
equally  for  both.    This  rule  Is  followed  in    every  similar  case. 
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206.  Et  sequitur  aliquando  pcena  capitalis,  allquando  perpetuum  exilium,  cum 
omnium  bonorum  ademptione. 

And  Bometimefi  capital  punishment  follows,  sometimes  perpetual  exile  with 
the  loss  of  all  his  goods. 

210.  Slve  Yolentibus,  sive  nolentibus  mulieribus,  tale  facinus  fuerlt  perpetratum. 
The  crime  will  be  the  same  whether  the  woman  consent  or  not. 


210.  Si  enim  ipsi  raptores  metu,  vel  atrocltate  pcens,  ab  hujusmodl  facinore  se 
temperaverint,  null!  mulieri,  sive  volenti,  sive  nolenti,  peccandi  locus  rellnquetur: 
quia  hoc  ipsum  velle  mulierum,  ab  insidiis  nequissimi  bomlnls,  qui  medltatur  rapin-' 
am,  inducitur.    Nisi  etenim  eam  solicitaverit,  nisi  odlosls  artlbus  circumvenerit, 
non  faciet  eam  velle  in  tantum  dedecus  sese  prodere. 

For  if  the  ravisher  be  restrained  from  a  crime  of  this  nature,  either  through 
fear,  or  the  severity  of  the  punishment,  no  opportunity  is  left  for  a  woman  to 
offend  either  willingly  or  unwillingly,  because 'the  desire  Is  always  raised  in  her  by 
the  wicked  seductions  of  the  man  who  meditates  the  violence.  For  unless  he 
solicit  her,  unless  he  compass  his  design  by  odious  arts,  he  could  never  make  her 
wish  to  betray  herself  to  such  dishonour. 


211.  Dum  recens  fuerit  maleficlum.  While  the  injury  be  recent. 


211.  Nullum  tempus  occurrit  regi.  No  time  runs  against  the  king. 


213.  Licet  meretrlx  fuerit  antea,  certe  tunc  temporis  non  fuit,  cum  reclamando 
nequitisB  ejus  consentire  noluit. 

Although  she  had  been  a  harlot  formerly,  she  surely  was  not  at  that  time, 
when  by  crying  out  she  shewed  herself  unwilling  to  consent  to  his  wickedness. 


213.  Salvo  pudore.  Decency  being  observed. 


215.  Peccatum  illud  horribile,  inter  Christianos  non  nominandum. 
That  horrible  crime  not  to  be  named  among  Christians. 


215.  Ubi  scelus  est  id,  quod  non  proficit  scire,  Jubemus  insurgere  leges,  armari 
jura  gladio  ultore,  ut  exquisitis  pcenis  subdantur  infames,  qui  sunt,  vel  qui  futiirl 
sunt  ret. 

Where  that  crime  is  found,  which  it  is  unfit  even  to  know,  we  command  the 
law  to  arise  armed  with  an  avenging  sword,  that  the  infamous  men  who  are,  or 
shall  in  future  be  guilty  of  it,  may  undergo  the  most  severe  punishments. 


216.  Agentes  et  consentlentes  pari  poena  plectantur. 

The  perpetrator  and  consenting  party  are  both  liable  to  the  same  punish- 
ment. 


217.  Articull  cleri.  Articles  of  the  clergy. 


217.  Pro  correctione  et  salute  animsB. 

For  the  amendment  and  health  of  his  soul. 


220.  Ab  ardendo.  From  burning. 


221.  Voluntas  reputatur  pro  facto.  The  will  is  taken  for  the  deed. 


221.  Quando  aliquid  prohibetur,  prohibetur  et  omne,  per  quod  devenitur  ad  illud. 
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When  any  thing  is  prohibited,  every  thing  which  may  lead  to  it  ii  prohibited 
also. 


222.  Incendit  et  combussit.  He  hath  burned  and  consumed. 


222.  Eos,  qui  negligenter  ignes  apud  se  habuerint,  fustibus  vei  Hagellis  codt 

Those  who  have  fire  carelessly  about  them  shall  be  beaten  with  whips  or 
sticks. 


223.  Quid  enim  sanctius,  quid  omni  religions  munitius,  quam  domus  unioscujuaqae 
vium? 

For  what  is  more  sacred,  what  more  inviolable,  than  the  house  of  every 

? 


civium? 
citizen? 


224.  Crepusculum.  Twilight. 


224/  Domus  manslonalis  Del.  The  mansion  house  of  God. 


226.  Noctuma  dlruptio  allcujus  habitaculi,  vel  ecclesiffi,  etiam  murorum  porta- 
rumve  burgi,  ad  feloniam  perpetrandam. 

The  nocturnal  breaking  open  of  any  habitation  or  church,  or  even  the  walls 
or  gates  of  a  town,  for  the  purpose  of  committing  a  felony. 


225.  Animo  revertendi.  With  the  intention  of  returning. 


226.  Clausum  fregit.  Breaking  the  close. 


230.  Meum  et  tuum.  Mine  and  thine. 


230.  Animo  furandi.  With  an  intention  of  stealing. 


232.  I#ucri  causa.  For  the  sake  of  gain. 


23^.  FersB  naturae.  Of  a  wild  nature. 


236.  Domitse  nature.  Of  a  tame  nature. 


236.  Invito  domino.  Against  the  will  of  the  owner. 


236.  Lex  Hostllia  de  furtis.  The  Hostilian  law  concerning  theft. 


237.  EBt  enim  ad  vindicanda  furta  nimis  atrox,  nee  tamen  ad  refrsenanda  suffi- 
ciens;  quippe  neque  furtum  simplex  tam  ingens  facinus  est,  ut  capite  debeat  plectl; 
neque  ulla  poena  est  tanta,  ut  ab  latrociniis  cohibeat  eos,  qui  nullam  aliam  artem 
quserendi  victus  habent — Denique,  cum  lex  Mosaica,  quanquam  inclemens  et  aspera; 
tamen  pecunia  furtum,  baud  morte,  mulctavit;  ne  putemus  Deum,  in  nova  lege 
clementise  qua  pater  Imperat  flliis,  majorem  indusisse  nobis  invicem  sseviendl  licen- 
tiam.  Hsec  sunt  cur  non  llcere  putem;  quam  vero  sit  absurdum,  atque  etiam  per- 
niciosum  reipubllcae,  furem  atque  homicidam  ex  aequo  puniri,  nemo  est  (opinor)  qui 
nesciat. 

Death  is  too  severe  a  punishment  for  theft,  nor  yet  sufficient  to  restrain  it; 
for  neither  is  simple  theft  such  a  heinous  offence,  that  it  should  be  made  capital, 
nor  can  there  be  any  punishment  so  severe  as  to  restrain  those  from  robbing  who 
have  no  other  means  of  obtaining  a  livelihood. — In  short,  since  the  Mosaic  law, 
although  rigorous  and  severe,  only  punished  theft  by  a  fine,  not  by  death,  we  cannot 
think  that  God,  in  that  new  law  of  mercy  by  which  as  a  father  he  governs  his 
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ckUdren,  has  granted  us  a  greater  liberty  of  harshness  or  severity  towards  each 
oUier.  These  are  the  reasons  why  I  deem  it  unlawful.  And  there  is  no  one,  I 
tkink,  but  must  be  sensible  how  absurd  it  is.  and  even  pernicioue  to  the  common-* 
^wealth,  that  a  thief  and  a  murderer  should  receive  the  same  punishment. 


.239.  Solidus  legalls.  Lawful  shilling. 


.240.  Onus  probandi.  The  burthen  of  proof. 


243.  Qui  vi  rapuit.  fur  improbior  esse  videtur. 

He  who  hath  taken  by  force,  seems  to  be  the  more  iniquitous  thief. 


262.  Tradat  fidejussores  de  pace  et  legalitate  tuenda. 

Let  him  deliver  sureties  for  maintaining  peace  and  good  behaviour. 


253.  Ex  officio.  Officially. 


2&S.  Supplicavit.  He  hath  supplicated. 


266.  Contra  pacem.  Against  the  peace. 


269.  Pro  re  nata.  For  present  emergency. 


260.  Licet  apud  consilium  accusare  quoque.  et  di^rimen  capitis  intendere. 

It  is  allowed  to  bring  accusations  before  the  council,  and  to  commence  capital 
l^roeecutions. 


261.  Dum  bene  se  gesserit. 

While  he  shall  have  conducted  himself  well. 


261.  Pro  hac  vice.  For  the  special  case. 


262.  Quand  un  seigneur  de  parlement  serra  arrein  de  treason  ou  felony,  le  roy 
par  ses  lettres  patents  fera  un  grand  et  sage  seigneur  d'estre  le  grand  seneschal 
^'Angleterre:   qui  doit  faire  un  precept  pur  faire  venir  xx  seigneurs  ou  xviii,  Ac. 

When  a  lord  of  parliament  is  arraigned  on  a  charge  of  treason  or  felony,  the 
Idng  by  his  letters  patent  shall  create  some  wise  and  noble  peer  Lord  High  Stew- 
ard of  England,  who  shall  issue  out  a  precept  to  summon  eighteen  or  twenty 
lords.  &c. 


262.  Secundum  legem  et  consuetudinem  Angli®. 
According  to  the  law  and  custom  of  .England. 


262.  Certiorari.  To  have  notice  given  him. 


263.  Pro  tempore.  For  the  time. 


264.  Episcopi.   sicut  csBteri    barones.   debent   interesse  Judiciis  cum  baronibus. 
-quonsque  perveniatur  ad  dlminutionem  membrornm.  vel  ad  mortem. 

The  bishops  ought  to  be  present  at  trials,  as  well  as  the  other  barons,  unless 
-they  involve  the  loss  of  lif«7  or  limb. 


266.  Durante  viduitate.  During  widowhood. 


Nisi  prius.  Unless  before. 
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266.  Jure  vetusto  obtinuit,  quievisse  omnia  inferiora  Judicia,  dicente  ju8  rege. 

It  was  the  ancient  practice  that  all  Inferior  courts  of  Justice  should  be  discon- 
tinued in  those  places  where  the  king  administered  Justice. 


266.  Oyer  et  terminer.  To  hear  and  determine. 


266.  En  la  chaumbre  des  esteiles  pres  la  resceipt  la  Westminster. 
In  the  star  chamber  near  the  Exchequer  at  Westminster. 


266.  De  computatione  procuratorum.         Of  the  stewards'  accounts. 


266.  In  fine  computi  flat  starrum  per  modum  dlvldendse,  in  quo  ponentur  omnia 
manentia  in  communi  clst&  tarn  pignora  quam  pecunla,  ac  etlam  arreragia  et  debita, 
Ita  quod  omnibus  constare  poterit  evidenter,  in  quo  statu  tunc  universitas  fuerlt 
quoad  bona.  &c. 

Finally  he  shall  cause  an  inventory  to  be  made  under  distinct  heads,  in 
which  all  that  remains  in  the  common  chest,  as  well  securities  as  money,  and  alsa 
arrears  and  debts,  shall  be  inserted,  that  it  may  be  evident  to  all  in  what  state  the 
university  be,  as  to  its  effects,  &c. 


270.  De  bono  et  malo.  Of  good  and  evil. 


272.  Gustos  rotulorum.  Keeper  of  the  Rolls. 


274.  De  omnibus  quldem  cognoscit,  non  tamen  de  omnibus  Judlcat. 

Takes  cognizance  of  all  ofFences,  but  does  not  give  Judgment  in  alU 


274.  Levari  facias.  That  you  cause  to  be  levied. 


274.  Super  visum  corporis.  On  view  of  the  body. 


278.  Ad  inquirendum.  To  inquire. 


278.  Ad  audiendum  et  determinandum.     To  hear  and  determine. 


278.  Inter  minora  crimina.  Among  the  lesser  crimes. 


278.  Lalcos  privilegio  universitatis  gaudentes. 

Laymen  enjoying  the  privilege  of  the  university. 


283.  Qui  statuit  aliquid,  parte  inaudita  altera. 

^quum  licet  statuerit,  hand  cequus  fuit. 
He  who  prefers  a  charge  against  another,  however  Just  it  may  be,  win  him- 
self be  unjust,  unless  the  accused  be  heard  in  his  own  defence. 


284.  Supersedeas. 

A  command  to  stay  or  forbear  doing  that  which  ought  not  to  be  done. 


286.  A  qua  non  deliberentur  sine  speciali  prsecepto  domlni  regis. 

From  which  they  may  not  be  released  without  special  command  of  the  king. 


288.  In  personam.  Against  the  person. 


288.  In  rem.  Against  the  matter  or  thing. 


292.  A  fortiori.  By  a  stronger  reason. 
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292.  Virtute  officii.  By  virtue  of  their  office. 


293.  De  officio  coronatoris.  Of  the  office  of  coroner. 


296.  Nemo  tenebatur  prodere  seipsum.    No  one  was  obliged  to  betray  himself. 


298.  In  omnibus  placitis  de  felonia  solet  accusatus  per  plegios  dimitti,  praeter- 
quam  in  placito  de  homlcidio,  ubi  ad  terrorem  aliter  statutum  est. 

In  all  pleas  of  felony  the  accused  is  usually  discharged  upon  bail,  except  in 
the  plea  of  murder,  where,  to  deter  others,  it  is  otherwise  decreed. 


299.  De  excommunicato  capiendo. 

For  taking  an  excommunicated  person. 


299.  In  omnibus  placitis  de  felonia  solet  accusatus  per  plegios  dimitti,  prsBter- 
quam  in  placito  de  homicidio. — Sciendum  tamen  quod,  in  hoc  placito,  non  solet  ac- 
cusatus per  plegios  dimitti,  nisi  ex  regise  potestatis  beneflcio. 

In  all  pleas  of  felony  the  accused  is  usually  discharged  upon  bail,  except 
in  the  plea  of  murder.— Nevertheless  it  should  be  observed  that,  in  this  plea,  it  is 
not  customary  to  discharge  the  accused  on  bail,  unless  through  favour  of  the  royal 
authority. 

300.  Mittimus.  We  send  or  commit 


300.  Custodes  pcenam  sibl  commissorum  non  augeant,  nee  eos  torqueant;  sed  omni 
Bsevitia  remota,  pietateque  adhibita,  judicia  debite  exequantur. 

Let  not  gaolers  torture^  or  augment  the  punishment  of  those  entrusted  to  their 
keeping;   but  let  the  sentence  of  the  law  be  duly  yet  mercifully  executed. 


302.  Exeant  seniores  duodecim  thani,  et  prsefectus  cum  eis,  et  Jurent  super  sane- 
tuarium  quod  eis  in  nianus  datur,  quod  nolint  ullum  innocentem  accusare,  nee 
aliquem  noxium  celare. 

Let  twelve  elder  freemen,  and  the  foreman  with  them,  retire  and  swear  upon 
the  holy  book  which  is  given  into  their  hands  that  they  will  not  accuse  any  inno- 
cent person,  nor  skreen  any  criminal. 


307.  In  manu.  In  his  hand. 


307.  Flagrante  delicto.  In  open  crime. 

309.  Certiorari.  To  have  notice  given  him. 


310.  Gustos  morum.  Keeper  of  the  morals. 


312.  Quo  warranto.  By  what  warrant. 


313.  Luitur  homicidium  certo  armentorum  ac  pecorum  numero;    reclpitque  satis- 
f actionem  uni versa  domus. 

The  whole  family  receives  satisfaction,  and  the  homicide  is  expiated  by  a 
certain  recompense  in  flocks  and  herds. 


313.  Delictis,  pro  modo  pcenarum,  equomm  peeorumque  numero  convicti  mule- 
tantur.  Pars  mulctse  regi  vel  clvitati;  pars  Ipsi  qui  vindicatur,  vel  propinquis  ejus, 
exsolvitur. 

Those  who  are  convicted  of  offences  are  punished  by  a  fine  of  a  certain  num^ 
ber  of  horses  and  cattle.  One  part  of  the  fine  is  paid  to  the  king  or  state,  the 
other  part  to  the  plaintiff  or  to  his  relations. 
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315.  Prsescriptio  annallB,  qusb  curiit  adTersui  actorem,  si  de  homicida  ei  non 
constet  intra  annum  a  csBde  facta,  nee  quenquam  interea  arguat  et  accuset. 

The  limitation  of  a  year,  which  runs  against  the  appellor,  if  he  prove  not  the 
homicide  within  a  year  from  its  perpetration,  or  bring  his  accusation  within  that 
time. 


316.  Nemo  bis  punitur  pro  eodem  delicto. 

No  one  is  punished  twice  for  the  same  offence. 


316.  Nam  quilibet  potest  renunciare  Juri  pro  se  introducto. 

For  any  one  may  relinquish  a  right  introduced  for  his  own  avail. 


318.  Venire  facias.  That  you  cause  to  come. 


319.  Quinto  exactus.  Required  the  fifth  time. 


319.  Exigi  facias.  That  you  cause  to  be  required. 


320.  Caput  lupinum.  A  wolf's  head. 


320.  Capias  utlagatum.  That  you  take  the  outlaw. 


323.  Constat  de  persona.  There  is  evidence  of  the  person. 


323.  Non  constitit.  It  was  not  evident. 


824.  Ex  visitatione  Dei.  By  the  visitation  of  Qod. 


325.  Forte  et  dure.  Strong  and  hard. 


326.  Trina  admonltio.  A  third  warning. 


826.  De  inope  debitore  secando.    "Eo  consilio  tanta  immanitas  poenffi  denunciata 
est,  ne  ad  eam  unquam  perveniretur." 

Of  cutting  the  insolvent  debtor  into  pieces.    "Such  a  cruelty  of  punishment 
was  denounced  in  that  law,  that  it  never  was  put  in  execution.' 


»$ 


326.  Dissectum  esse  antiquitus  neminem  equidem  neque  legi  neque  audivL 

I  have  neither  read  nor  heard  that  anciently  any  debtor  was  ever  cut  into 
pieces. 


327.  Tamen  ilia  tormenta  gubemat  dolor,  moderatur  natura  cujusque  turn  animl 
tum  corporis,  regit  qusesitor,  flectit  libido,  corrumpit  spes,  inflrmat  metus,  ut  in  tot 
rerum  angustiis  nihil  veritatl  loci  rellnquatur. 

Nevertheless,  these  torments  are  regulated  by  pain;  they  are  more  or  less 
great  in  each  sufferer,  according  to  his  strength  of  mind  or  body,  the  inquisitor 
directs  them,  the  will  bends,  hope  corrupts,  fear  enfeebles,  so  that  in  the  dread 
and  distraction  of  his  situation,  there  is  no  place  left  for  the  consideration  of  truth. 


327.  Al  common  ley,  &c.  [translated  in  the  text.] 


328.  Et  fuit  dit,  que  le  contralre  avoit  estre  fait  devant  ces  heures. 
And  it  was  said,  that  the  contrary  had  been  done  before  this  time. 


330.  Ex  debito  JustitlsB  As  due  to  Justice. 


►■  «• 
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336.  Cessante  ratione,  cessat  et  Ipaa  lex. 

The  reason  ceasing,  the  law  itself  ceases. 


338.  Nil  debet.  He  owes  nothing. 


338.  Quia  interest  reipublic®  ut  sit  finis  litium. 

Because  it  is  for  the  public  good  that  there  be  an  end  to  contentions. 


338.  In  favorem  Titse.  From  a  regard  to  life. 


839.  Proditorie  et  contra  ligeantis  sus  debitum. 
Traitorously  and  against  his  due  allegiance. 

839.  Felonice.  Feloniously. 


341.  Non  inde  est  culpabilis,  et  pro  bono  et  malo  ponit  se  super  patrlam. 

He  is  not  guilty  of  this,  and  for  good  and  for  ill  puts  himself  on  his  country. 


841.  Ponit  se  super  patriam.  He  puts  himself  upon  his  country. 


341.  Ore  tenus.  By  word  of  mouth. 


341.  Pro  conf esso.  As  confessed. 


341.  Judicium  Dei.  The  Judgment  of  God. 


342.  Vulgaris  purgatio.  Common  purgation. 


343.  Tenetur  se  purgare  is  qui  accusatur,  per  Dei  judicium;  scilicet  per  calidum 
ferrum,  vel  per  aquam,  pro  diver^itate  conditionis  hominum:  per  ferrum  calidum  si 
ftierit  homo  liber;    per  aquam  si  fuerit  nisticus. 

The  accused  party  is  bound  to  clear  himself  by  the  Judgment  of  God;  that 
is,  either  by  hot  iron,  or  by  water,  according  to  his  rank:  by  hot  iron,  if  he  be  a  free- 
man;  by  water,  if  of  inferior  degree. 


344.  Judicium  ferri,  aquee  et  ignis. 

The  Judgment  of  iron,  water,  and  fire. 


344.  Non  defuit  illis  operss  et  laboris  pretium;    semper  enim  ab  ejusmodl  Judicio 
aliquid  lucri  sacerdotibus  obveniebat. 

They  did  not  go  without  reward  for  their  pains  and  labour;    for  from  Judg- 
ments of  this  kind  some  gain  always  accrued  to  the  priests. 


844.  Cum  sit  contra  prseceptum  Domini,  non  tentabis  Dominum  Deum  tuum. 

Since  it  is  against  the  commandment  of  the  Lord—thou  shalt  not  tempt  the 
Lord  thy  Ood. 


345.  Per  buccellam  deglutlendam  abjuravit. 

He  abjured  it  by  swallowing  the  morsel  of  execration. 

849.  Nullus  liber  homo,  ftc.  [Vide  ante,  vol.  ii.  p.  93.] 


350.  Palladium. 

A  safeguard— A  wooden  image  of  Pallas. 


•361.  Certiorari.  To  have  notice  given  him.- 


351.  Nolle  prosequi.  Will  not  prosecute. 


351.  Quo  warranto.  By  what  warrant. 


-k   I 
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852.  Omni  exceptlone  majores.  Above  all  exception. 

862.  Propter  honoris  respectum,  ftc.  [Vide  ante,  vol.  iii.  p.  361.] 


353.  In  favorem  vit«B.  From  a  regard  to  life. 


355.  Instanter.  Instantly. 


355.  De  causls  criminalibus  vel  capitalibus  nemo  querat  consilium;  quin  implacl- 
tatus  statim  perneget,  sine  omni  petitione  consilii.  In  aliia  omnibus  potest  et  debet 
uti  consilio. 

In  criminal  or  capital  cases  let  no  man  crave  imparlance;  but  without  plead- 
ing, and  without  craving  leave  to  imparl,  let  him  immediately  and  positively  deny. 
In  all  other  cases  he  can  and  ought  to  have  imparlance. 


355.  Apres  ce,  est  tend  le  querelle  a  respondre;  et  aura  congie  de  soy  conselller, 
B'il  le  demande;  et  quand  il  sera  conseille,  il  pent  nyer  le  faict  dont  ill  est  accuse. 

Querelatus  autem  postea  tenetur  respondere;  et  habebit  licentiam  consul- 
endi,  si  requirat;   habito  autem  consilio,  debet  factum  negare  quo  accusatus  est. 

But  the  defendant  is  afterwards  bound  to  answer;  and  he  shall  have  the 
liberty  of  imparling  if  he  require  it;  but  imparlance  being  had,  he  ought  to  deny 
the  fact  of  which  he  is  accused. 


360.  Scintilla  Juris.  A  spark  of  law. 


363.  Spoliatus  debet,  ante  omnia,  restitui. 

Restitution  should  be  made  to  the  person  robbed,  before  all  others. 


366.  Jure  divino.  By  divine  right. 


367.  Habitum  et  tonsuram  clericalem.    The  clerical  habit  and  tonsure. 


867.  Miserere  mei  Deus.  Have  mercy  on  me,  O  God. 


369.  Absque  purgatione  facienda.  Without  making  purgation. 


371.  Privilegium  clericale.  The  clerical  privilege-^Benefit  of  clergy. 


372.  De  clero.  Of  clergy. 


372.  Denarii.  '      .  Pence. 


379.  Liber  homo  non  amercietur  pro  parvo  delicto,  nisi  secundum  modum  ipsius 
delicti;  et  pro  magno  delicto,  secundum  magnitudinem  delicti;  salvo  contenemento 
suo:  et  mercator  eodem  modo,  salva  mercandisa  sua;  et  villanus  eodem  modo 
amercietur,  salvo  walnagio  suo. 

A  free  man  shall  be  amerced  for  a  small  offence,  only  according  to  its  meas- 
ure; and  for  a  great  ofFence,  only  according  to  its  magnitude,  saving  his  land;  and 
the  merchant  in  the  same  manner,  saving  his  merchandise;  and  a  villain  shall  be 
amerced  in  the  same  manner,  saving  his  walnage. 


379.  Sit  in  mlsericordia.  Let  him  be  at  the  mercy. 


380.  Quantum  inde  regi  dare  valeat  per  annum,  salva  sustentatione  sua,  et  uzoris, 
et  liberorum  suorum. 

How  much  he  could  pay  a  year  to  the  king,  saving  his  maintenance,  and  the 
maintenance  of  his  wife  and  children. 
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880.  Qui  non  habet  in  cmmena  luat  in  corpore. 

Let  him,  who  has  nothing  in  purse,  pay  in  person. 

382.  Nee  vero  me  fugit  quam  sit  acerbum,  parentum  scelera  flliorum  posnis  lui: 
«ed  hoc  pr»clare  legibus  comparatum  est,  ut  caritas  liberorum  amiciores  parentes 
xeipublicffi  redderet 

Nor  has  it  escaped  me  how  hard  it  is,  that  the  crimes  of  parents  should  be 
atoned  for  by  the  punishment  of  their  sons;  but  it  is  wisely  provided  by  the  laws» 
that  affection  for  their  children  may  make  parents  more  faithful  to  the  republic 


883.  Ibi  esse  pcenam,  ubi  et  noxa  est. 

That  where  the  crime  is  there  the  punishment  should  be. 


383.  Peccata  suos  teneant  auctores,  nee  ulterius  progrediatur  metus,  quam  re- 
periatur  delictum. 

Crimes  should  affect  only  the  perpetrators  of  them,  and  the  dread  of  punisn* 
jnent  not  extend  beyond  the  sphere  of  offence. 


385.  De  prerogatiYO  regis.  Of  the  king's  prerogative. 


885.  Ex  gratia.  As  matter  of  favour. 


385.  Ex  aii)itrio  Judicis.  At  the  will  of  the  Judge. 


388.  Ex  parte  materna.  By  the  mother's  side. 


394.  Ex  necessitate  legis.  From  legal  necessity. 


3d5.  In  favorem  prolis.  In  favour  of  the  offspring. 


395.  Quod  prsBgnantis  mulieris  damnatsB  pcena  differatur,  quoad  pariat. 

That  the  punishment  of  a  pregnant  woman  condemned,  shall  be  deferred  till 
after  her  delivery. 


396.  Furiosus  solo  furore  punitur. 

A  madman  is  punished  by  his  madness  alone. 


397.  A  lege  suae  dignitatis.  From  the  law  of  his  dignity. 


398.  Non  potest  rex  gratlam  facere  cum  injuria  et  damno  aliorum. 

The  king  cannot  confer  a  favour  by  the  Injury  and  loss  of  others. 

400.  Item  prle  la  commune  a  nostre  dit  seigneur  le  roi  que  nul  pardon  soit  grante 
a  nuUy  persone,  petit  ne  grande,  q'ont  este  de  son  counseil  et  serementes,  et  sont 
'empeschez  en  cest  present  parlement  de  vie  ne  de  membre,  fyn  ne  de  raunceon,  de 
forfaiture  des  terres,  tennemenz,  biens,  ou  chateux,  lesqueux  sont  ou  serront  troves 
en  aucun  defaut  encontre  leur  ligeance,  et  la  tenure  de  leur  dit  serement:  mais 
q'ils  ne  serront  Jammes  conseillers  ne  officers  du  roi,  mais  en  tout  oustez  de  la 
courte  de  roi  et  de  conseil  as  touz  Jours.  Et  sur  ceo  soit  en  present  parlement  fait 
•estatut  s'il  plest  au  roi,  et  de  touz  autres  en  temps  a  venir  en  cas  semblables,  pur 
profit    du  roi  et  du  roialme. 

Responsio. — Le  roi  ent  fra  sa  volente,  come  mieltz  lui  semblera. 

Also  the  commons  pray  our  said  lord  the  king,  that  no  pardon  be  granted 
to  any  persons,  high  or  low,  who  have  been  sworn  of  his  council,  and  are  im- 
peached in  this  present  parliament  of  life  and  limb;  and  not  to  release  those  who 
are  or  shall  be  found  to  fail  in  their  allegiance  and  the  tenure  of  their  said  oath, 
from  forfeiture  of  their  lands,  tenements,  goods  or  chattels;  that  they  shall  never  be 
councillors  or  officers  of  the  king,  but  be  for  ever  excluded  from  his  court  and 
<!ouncil.    And  for  this  purpose  may  it  please  the  king  that  an  act  be  passed  in  this 
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present  parliament,  and  all  others,  in  time  to  come  in  liiM  cases,  for  Uie  profit  of 
king  and  realm.    . 

Answer.— The  king  will  do  his  pleasure  in  this  matter,  as  it  shall  seem  best  t» 
him. 


401.  Non  obstante.  Notwithstanding. 


402.  Pro  defectu  hseredis.  For  want  of  an  heir. 


406.  Judicandum  est  legibus,  non  exemplis. 

We  must  Judge  by  the  laws,  not  by  examples. 


411.  Liber  Judicialis.  Judgment  book, 


412.  Commune  consilium.  The  common  council. 


421.  Conge  d'.eslire.  Leave  to  elect. 

424.  Nullus  liber  homo  caplatur  vel  imprisonetur,  aut  disseisiatur  de  libero 
mento  suo  vel  Ubertatibus  vel  liberis  consuetudinibns  suis,  aut  utlagetur,  aut  ezuIeC 
aut  aliquo  modo  destruatur,  nee  super  eum  ibimus,  nee  super  eum  mittemus,  nial 
per  legale  Judicium  parium  suomm  vel  per  legem  terras.  Nulli  vendemus,  nulli  nega- 
bimus,  aut  dlfferemus  rectum  vel  Judicium. 

No  free  man  may  be  taken,  or  imprisoned,  or  disseised  of  his  freehold,  liber- 
ties, or  free  customs,  or  be  outlawed,  or  exiled,  or  in  any  manner  deprived  of  lifeu 
nor  will  we  go  or  send  against  him,  but  by  the  lawful  Judgment  of  his  peers  or  17 
the  law  of  the  land.  To  none  will  we  sell,  to  none  deny,  to  none  delay  either  rlitht 
or  Justice. 


424.  Charta  libertatum  regni. 

The  charter  of  the  liberties  of  the  kingdom. 


425.  Liberi  homines.  Free  men. 


425.  Ad  concordiam  publicam  promovendam. 
For  promoting  the  public  peaoe. 


425.  Per  commune- concilium  et  assensum  omnium  episcoporum,  et  princlpim^ 
comitum;   et  omnium  sapientum  seniorum,  et  populorum  totius  regni. 

By  the  common  council  and  assent  of  all  the  bishops,  princes,  earls,  wise 
and  elders,  and  the  commons  of  the  whole  kingdom. 


425.  Per  commune  consilium  et  assensum  omnium  episcoporum,  procerum,  co: 
itum,  et  sapientum,  seniorum,  et  populorum,  et  per  preceptum  regis  Inse. 

By  the  common  council  and  assent  of  all  the  bishops,  peers,  earls,  wise 
and  elders,  and  the  people,  and  by  the  command  of  King  Ina. 


428.  Nam  silent  leges  inter  arma. 

For  laws  are  silent  midst  the  din  of  arms. 


439.  De  odio  et  atia.  Of  hatred  and  malice. 


439.  De  homine  replegiando.  For  replevying  a  man. 


FINIS. 
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Abandoned  proper^,  1,  890,  n. 
Abuxdonment  of  right  gained  by  preaorip> 
lion,  ii,  9»  80,  n.,  201,  n. 

of  bastard  children,  i,  408. 
Abatement,  iii,  107. 

plea  in.  iii,  801. 
not  admitted  in  partition  salt,  iii,  808. 
yeriflcation  of,  ib. 
to  indictment,  iv,  884. 

of  suit  in  equity,  i&,  448. 

of  nuisance,  iii,  6,  820  and  n« 
Abbey  lands,  molesting  posseasorB  of,  It,  llOi. 

exemption  of,  from  tithes,  ii,  82. 
Abbots,  i,  166. 

Abbreviations  in  legal  proceedings,  ill,  888. 
Abdication  of  the  king,  i,  811;  It,  7a 

of  James  II,  i,  818. 
Abduction  of  wife,  iU,  L88. 

of  chUd,  i.  140. 

and  marriage  of  women,  i,  448. 

of  heiress,  it,  208. 

of  girl  under  fourteen,  !▼,  10. 

or  udnapping,  !▼,  819. 
Abearance,  security  for,  It,  861-867. 
Abettors,  iv,  84,  828. 
Abeyance  of  the  freehold,  ii,  107. 
Abiegi,  or  cattle  stealers,  iv,  289. 
Ab  inconvenienti,  argument  of,  i,  00,  n. 
Abjuration,  oath  of.  1,  102.  n.,  80a 

of  the  realm,  i.  132;  iv,  66,  124.  882,  877. 
Abolition  of  slavery,  i,  428,  n.,  426,  n. 
Abortion,  iv,  19a 

Abroad,  homicide  committed,  iv,  209,  n. 
'  action  for  matter  arising,  ill,  298,  n. 
Absolute  power  of  the  crown,  i,  260. 

of  the  parliament,  i,  180. 

limitation  upon,  in  America,  i,  126,  n. 
Absolute  property,  ii,  889. 
Absolute  rights  and  duties,  i,  12a 
Acoedas  ad  curiam,  iii,  24. 
Acoeptance  of  bills,  ii,  408. 
Access,  presumption  of,  i,  467. 
Accessories,  iv,  86. 

before  the  fact,  iv,  80,  89. 

after  the  fact,  iv,  87,  89. 

when  to  be  tried,  iv,  828. 
Accession,  title  by,  ii,  404. 
Accident,  remedy  in  case  of.  iii,  481. 

(See  "Negligence.") 
Accomplices,  discovery  or,  iv,  880,  881» 

(See  "  Accessories.") 
Accord  and  satisfaction,  iii,  16. 

requisites  of,  iii,  10  and  n. 

tender  of  satisfaction,  ill,  10  and  n. 
Account,  action  of,  iii,  162. 

stated,  iU,  lOa 

books  of,  when  evidence,  iii,  80a 

in  equity,  iii,  lOa 


Accroaching  royal  power,  iv,  7a 
Accumulation  of  income,  ii,  174,  n. 
Ac  etiam,  clause  of,  iii,  287,  288. 
Acknowledgment  of  feme  covert's  deed,  it, 
298,  n. 

of  fine,  ii,  800. 
Act  of  bankruptcy,  ii,  477. 

in  the  United  States,  \L  477,  n. 
Act  of  grace  or  pardon,  i,  184;  iv,  89a 

when  pleaded,  iv.  890, 402. 
Act  of  indemnity,  i,  180. 
Act  of  parliament,  i,  86. 

how  enrolled,  i,  18a 

how  made,  i,  181. 

its  ancient  form,  i,  18a 

its  approval,  i,  184. 

its  authority,  i,  180. 

private,  i,  dO;ii,  8,  844. 

public,  i,  85. 

when  binding  on  the  crown,  i,  801. 

disobedience  to,  iv,  182. 
endeavor  to  repeal  by  intimidation,  iv  88,n. 
Action,  chose  in,  ii.  290,  890. 
Action  at  law,  iii,  110. 

feudal,  iii,  117. 

real,  ib. 

I>ersonal,  ib. 

mixed,  iii,  lia 

for  matter  arising  abroad,  iii.  894. 

for  civil  injury  in  case  of  felony,  iii,  119. 

on  the  case,  iii,  122,  209,  222, 220;  iv,  44a 

for  trespass,  iii,  808,  209. 

of  replevin,  iii,  14a 

of  trover,  iii,  161. 

Of  debt,  iii,  166. 

of  covenant,  iii,  160. 

of  assumpsit,  iii,  167  §1  9dq. 

possessore,  iii,  180. 

popular,  Ii,  487. 

what  rights  of  may  not  be  assigned,  ii,  890. 

£  lea  to,  iii,  808. 
litions  of  estate,  Ac,  persons  to  be  styled 
by,  i,  407. 
erroneous  in  pleading,  iii,  802. 
statute  of.  iv,  800.  884. 
Adherence  to  the  king's  enemies,  iv,  sa 
Adjoining  county,  trial  of  offence  in,  iv,  801 
Adjournment  of  parliament,  i,  180. 
Admeasurement  of  dower,  ii,  180;  iii,  18a 

of  pasture,  writ  of,  iii.  888. 
Adnunistration,  granting  of,  iii,  9a 

to  infant,  i,  4^  n. 
Adndnistration,  the,  wliat  is,  I,  880,  B 

the,  in  United  States,  i,  88%  n. 
Administrator. 

(See  "  Executors  and  AdministratorsL'^ 
Admiralty,  court  of,  iii,  Oa 
its  jurisdiction  and  power,  1, 881;  iU  lOa 
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Adminlty,  proceedings  in,  ill,  lOd. 
suit  for  beaconsge  may  be  brought  in  it, 

m.  107. 
has  lurisdiction  as  to  prizes,  iii,  08,  n., 

108,  n. 
law  in,  i,  83. 

trial  of  offences  in,  iv,  868^  989,  n. 
Admission  of  a  clerk,  i,  890. 
Admittance  to  copyhold,  11,  866,  870. 
Admittendum  clericum,  writ  ad,  ill,  860. 
Ad  quod  damnum,  writ  of,  11,  271. 
Adultery,  1,  441;  iy.  64,  65,  191. 
divorce  for,  i,  441. 
alimony  not  allowed  in  cases  of  divorce 

for,  iii,  94. 
action  of  trespass,  or  on  the  case,  may  be 
brought  for.  iii,  189. 
Adverse  possession,  ii,  198,  n.,  266,  n. 

conveyances  in  case  of,  U,  S^,  n. 
Advocates,  Hi.  126. 
liability  of,  for  negligence  or  want  of 
skill,  iii,  164,  and  n. 
Advocatus  flsci,  iii,  27. 
Advowson,  ii,  21;  iv,  426. 
appendant  or  in  gross,  ii,  82. 
how  conveyed,  lb. 

right  of  presentation  before  and  after  vac- 
ancy, ii,  22,  24,  n. 

Sreseutative,  collative,  or  donative,  11,  22. 
onative,  how  destroyed,  ii,  28. 
lapse,  ii,  24,  n.,  276. 
prerogative  presentation,  ii,  24,  n. 
simony,  ii,  278,  et  seq. 
curtesy  of,  ii,  127. 

who  may  be  disturbers  of  ri^ht  of,  iii,  244. 
limitations  to  actions  for,  Hi.  25,  n. 
writ  of  right  of,  abolished,  ill,  250  ,n. 
JSquitas  sequitur  legem,  ii,  880;  Hi,  441. 
Affectum,  cnallenge  propter,  iu,  863  ;iv,  852. 
Affeerorsof  amercements,  iv,  830. 
Affidavit,  Hi,  804. 
verification  of  plea  in  abatement  to  indict- 
ment by,  iv,  884,  n. 
Affinity,  i,  484,  435.  n. 
Affirmance  of  judgments,  IH,  411. 
Affray,  iv,  145. 
breach  of  the  peace  chargeable  upon  him 
who  begins,  IH,  8. 
Age,  action  lormerly  suspended  by  non-sge. 
Hi,  800. 
qf  consent  to  marry,  i,  486. 
Aill,  what,  i,  468;  iv,  22. 
of  criminal  responsibiUty,  iv,  22  et  ieq. 
Agents,  embezzlement  by,  iv,  281. 
public  not  answerable  on  contracts  for  pub- 
He,  1,  248,  u. 
Aggregate  corporation,  1,  469. 
Agppregate  fund,  1,  380. 
Agistment,  H,  452. 
Agnati,  H,  285. 
Agnus  Dei,  &c.,  iv,  115. 
Agreement,  specific  performance  of,  lU,  485, 
488. 

(See  "  Contract") 
Agriculture,  its  origin.  H,  7. 
Aid-prayer,  iii,  800. 
Aiders  and  abettors,  iv,  84. 
Aids,  feudal,  U,  68,  86.  87;  It,  411. 
parUamentary,  i,  807. 
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Alr,ii^t  to,  U,  Ii  S66,  n. 

(See  '*  Bsiement") 

prescriptive  right  to,  not  reoogQised  is 
America,  ii,  895,  n. ;  UL  217,  n. 

nuisance  by  infecting.  Hi,  122. 
Albinatus  Jus,  i,  872. 
Alderman,  1, 116. 
Aldemey,  Isle  of,  i,  106. 
Alehouses,  offences  in,  iv,  64, 168. 
Alfred,  hU  Uws,  i,  64, 118. 

his  dome-book,  i,  64,  66,  114;  iv,  41L 
AHas  writ,  iii,  288. 
Alien  priories,  1,  886;  iv,  118. 
Alienation  of  mind  of  Geo.  in,  1,  248.  n. 
Alienation,  history  of  the  right  of,  H,  287. 

fines  for,  H,  71;iv,  418. 

who  may  alien  and  to  whom,  ii,  290. 

restraint  on.  allowed  in  favor  of  a  married 
woman,  ii,  484,  n. 

of  rights  of  action,  &c.,  ii,  290. 

different  modes  of,  H,  298. 

by  deed,  11.  295. 

by  devise,  H,  873. 

by  special  custom,  ii,  865. 

by  matter  of  record,  ii,  844. 

forfeiture  bv,  H,  268. 

conditions  in  restraint  of,  U,  157,  n. 
Aliens,  1,  866, 871. 

disabilities  of,  i,  871. 

duty  on.  i,  815,  872. 

may  take,  but  cannot  hold  lands,  Ii,  249, 
274,  293. 

merchants  and  artificers,  leases  to,  H,  298. 

dower  of,  ii,  131. 
.  descent  through,  U,  226,  n. 

royal  grant  to,  11,  247. 

naturalization  and   denization  of,  I,  875, 
H,  249. 

enemy,  prize  of  goods,  H,  401. 

pmmunlre  by,  iv.  111. 

enemies.  1,  878,  n.;  iU,  182,  n. 
Alimony,  i,  441. 

suit  for,  iii,  94. 

none   allowed    in  case  of  divorce  for 
adultery,  ib. 
Allegation,  IH,  100. 
AUegiance,  1,  866,  869,  bl;  It,  74 

local,  1,  870. 

natural,  1,  869,  870,  n. 

oath  of,  1,  867-369;  iv.  278. 

to  whom  due,  i,  871. 

origin  of  oath  of,  H,  58. 

refusing  oath  of,  iv,  116. 

withdrawing  from,  iv.  87. 

seducing  soldiers  or  sailors  from,  Iv,  108,  B. 
Alliances,  how  made,  1.  257. 
Allodial  property,  11,  47,  60. 
Allodium,  derivation  and  nature  of,  U,  45, 

47,  60,  105. 
Allowance  of  franchise.  Hi,  968. 

of  pardon,  iv,  401,  402. 

of  writs  of  error,  iv.  892. 
AHuvion,  title  to,  U,  261,  262,  n. 
Almanac,  inspection  of.  Hi,  A8. 
Alteration  of  deeds,  ii,  806. 
Ambassadors,  how  appointed,  i,  858. 

their  privHeges,  1,  264r-256. 

violation  of  privilege  o^  iv,  70,  441« 

kHlmg.  iv,  86. 
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Amendments  of  pleadings,  history  of  the 
doctrine  of.  iii,  408. 

of  Tariancesin  indictments.  iT,  489. 
American  colonies,  i,  107,  109,  n. 

transportation  to,  \y,  401. 
American  states,  how  constitutions  of,  dif- 
fer from  English,  i,  49,  n. 

ex  post  facto  laws  cannot  be  passed  in,  i, 
46,  n. 
American  states,  statutes  of,  when  to  take 
effect,  i,  46,  n. 

exerdse  of  legislatiTe  power  in,  i,  62,  n., 
68,  n..  89,  n.,  126,  n. 

soTereigntjr  in,  i,  49,  n.,  69,  n. 

rights  of  married  women  toproperQr  in,  i, 
65,  n. ;  ii,  488,  n. ;  It,  448,  n. 

common  law  of,  i,  68,  n. 

civil  divisions  of.  i,  119,  n. 

habeas  corpus  in.  i,  185,  n. 

protection  of  private  property  in,  i,  189,  n. 

right  of  petition  in,  i,  148,  n. 

right  to  bear  arms  in,  i,  148,  n. 

property  qualification  of  electors,  i,  179,  n. 

executive  power  in,  i,  914,  n,  889,  n. 

treaties,  how  made  in,  i,  267,  n. 

war,  how  declared  by.  i,  267.  n. 

power  over  commerce,  i,  264,  n. 

power  to  pardon,  i,  269,  n. 

judicial  tenure  in.  i,  268,  n. 

titles  of  nobility  forbidden,  i,  272,  n. 

how  corporations  created,  i,  278,  n. 

1^^  tender  in,  i,  277.  n. 

corruption  of  blood,  i,  800,  n. ;  ii,  861,  n. 

escheats  in,  i,  802.  n. 

national  taxes  of,  i,  821,  n. 

justices  of  the  peace  in,  i,  864,  n. 

independence  of.  as  affecting  status  of  in- 
habitants, i,  866,  n.,  869,  n. 

escheats  for  alienage,  i.  872,  n. 

naturalization  in.  f,  876.  n. 

religious  societies  in,  i,  876,  n. 

abolition  of  slavery  in,  i,  428»  n. 

tenures  of  land,  il,  102,  n. 

estate  taU  in,  ii,  119.  n. 

foreclosure  of  mortgages  in,  ii,  169,  n. 

registry  system  in,  u.  848,  n. 

conveyances  in,  by  prirate  statutes,  ii, 
846.  n. 

married  women's  property  in,  ii.  488,  n. 

bankrupt  law  of,  ii,  476,  n.,  481,  n.,  484, 
n.,  488,  n. 

courts  of,  ill,  60,  n.,  70,  n. 

habeas  corpus  in,  ill.  188,  n. 

suits  against,  ill,  267,  n. 

treason  in,  iv.  76,  n. 

local  government  in,  iv,  app.,  468. 
American  war,  i,  119,  n. 
Anatomy,  offence  of  stealing  bodies  for,  ii, 

429. 
Ancestors,  ii,  208, 209. 

not  heirs,  ii,  210;  see  240,  n. 
Ancestral  actions,  ill,  186. 
Ancient  demesne,  i,  286;  ii,  90,  99. 

writings  prove  themselves,  iii,  867. 
Animals  property  hi,  ii,  6, 889, 890,  408^ 

laming  of,  iv,  286. 

killing  or  maiming,  iv,  244. 

fersB  natur»,  ii,  dS),  409 
by.  Ui,  211. 


Animals,  trespass  in  hunting  wild,  ill,  918. 

(See  "Cattle,"  "Game.") 
Animosity  between  clergy  and  lawyers,  i, 

20,  n. 
Animus  furandi,  iv,  280,  282. 
Animus  revertendi,  11,  892. 
Annual  parllMneuts.  i,  168. 
Annuities,  ii,  20,  n.:  40. 

may  be  granted  in  fee  or  in  tail,  ii,  40,  n., 
118. 

for  Uvea,  ii,  461. 

memorial  of,  ii,  461. 
Annulum  et  baculum,  investiture  per,  i. 

878. 
Annus  luctus,  i,  467. 
Answer  in  equity,  iii,  437,  488,  446. 

upon  oath,  iii,  100. 

of  a  peer  upon  honor,  i,  402. 
Apology  for  defamation,  iii,  126,  n. 
Apostacy,  Iv.  48. 
Apparel,  excess  in,  iv,  171. 
Apparent  heir,  ii,  208. 
Appeal,  iii,  66. 

by  approvers,  iv,  880. 

of  death,  iv,  814^  424.  448,  n. 

of  felony,  ib. 

of  treason,  iv.  814. 

in  convictions,  iv,  282. 

prosecution  by,  iv,  812,  424. 

to  parliament,  iii,  464. 

to  Rome,  iv.  116,  421. 

courts  of,  iii,  441. 

from  decree  in  equity,  iii,  468,  464. 

in  matters  of  lunacy,  iii,  427. 

from  commission  under  statutes  of  chari- 
table uses,  iii,  428. 

to  quarter  sessions,  iii,  466. 

new  evidence  on,  ib; 

from  Irish  courts,  i,  104. 

different  from  writ  of  error,  iii^  66. 
Appearance,  iii,  286,  290. 

oy  defendant,  how  made.  111,  287,  n. 

in  chancery,  iii,  448,  446. 
Appearance  day  of  the  term  or  return,  iii, 

Appellee  on  approvement,  iv,  880. 
Appendants  ana  appurtenants  distinguished, 

iC  22,  28,  n. 
Appointment  to  charitable  uses,  ii,  876.  ' 
Apportionment  of  rent,  ii,  124. 
Appraisement,  commission  of,  ill,  269. 
Apprentices,  i,  426,  427. 

duty  on  fee,  i,  824. 

embesBlement  by,  It,  280. 

exercising  trade  without  having  beetf.  It, 
160,  and  n. 
Apprenticii  ad  1mm,  iii,  27. 
Appropriation  of  supplies,  i,  886,  n. 

01  ecclesiastical  dues,  i,  884. 
Approvement  of  common,  ii,  84;  iii,  240. 
Approvers,  iv,  829. 

Appurtenants  and  appendants  distinguish- 
ed, ii.  22,  88,  n. 

srant  of,  il,  18,  n.,  84,  n. 
Arbitrary  consecration  of  tithes,  i,  118. 

power,  i,  160. 
Arbitration,  iii,  16. 

submission  to  revocable,  iii,  16,  n. 

agreement  to  settle  controveniei  by,  ih. 
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Alchbishops,  1, 16S,  877. 

court  of,  I,  88. 

mode  of  appointment  of,  i  877. 

powers  and  duties  of,  i,  880. 
Archdeacon,  i,  888. 
Archdeacon's  court,  iii,  64. 
Archdeaconry,  i,  112. 
Arches,  court  of.  Ill,  64. 

dean  of,  ill,  65. 
Areopagus,  court  of,  iii.  865;  iv,  160,  848. 
Aristocracy,  i,  49,  164,  896;  iii,  880. 
Armed,  being  unusually,  !▼.  140. 
Armies,  who  can  raise,  i,  362,  866. 

standing,  i,  418,  414;  iy,  419.  489,  441, 
448,  n. 
Armorial  ensigns,  ii,  428;  iii,  105. 
Armor,  &c,  embezzling  the  Idng's,  It,  101. 

statutes  of,  i,  411. 
Arms,  right  of  having,  i,  148. 

training  to,  iv,  102,  n. 

going  armed,  iv,  149. 

and  ammunition,  exporting,  1,  365. 
Army,  regular,  i,  418. 

history  of,  i,  408. 

how  raised,  i,  262,  866. 

standing,  i,  418,  414;  iv,  419,  489,  441. 
Arraignment,  iv,  822,  449.  ^ 

incidents  to,  iv,  824. 
Array,  commissions  of,  i,  411. 

challenge  to  the,  iii,  858;  iv,  852. 
Arrest  of  judgment,  iii,  898;  iv,  875. 

of  persons,  when  allowed,  iii,  287,  n. 

of  seamen  and  soldiers,  i,  421. 

how  made,  iii,  288,  and  n. 

what  persons  are  privileged  from,  iii,  288. 

liability  of  soldiers,  <&c.,  to,  iv,  421. 

of  persons  in  criminal  cases,  iv,  289. 

by  warrant,  and  by  whom,  and  for  what 
granted,  iv,  290. 

form  of  warrant,  ib. 

backing  warrant,  iv,  291. 

time  and  place  of,  iv,  292. 

by  officers  without  warrant,  iv,  293. 

by  private  persons,  iv,  398. 

bv  hue  and  cry,  iv.  398. 

or  clergymen  goins  to  perform  divine  ser* 
vice,  Ac,  iv,  318. 

in  trespass,  iii,  381. 
Arrha,  11, 447. 
Arson,  in  general,  iv,  330,  873. 

what  a  house  to  constitute  this  offence.  It, 
321. 

where  bouse  niust  be  burnt,  ib, 

what  a  burning,  iv,  223. 

malice,  ib. 

punishment,  ib. 

appeal  of,  iv,  814. 

(See  •'  Burning,**  "  Fire.^ 
Articles  of  the  navy,  i,  420. 

of  war,  i,  416,  417. 

of  the  peace,  iv,  355. 
Artiflcers,  i,  407. 

laws  against  combination  by,  Iv,  159. 

seducing  from  the  realm,  iv,  160. 
Aa,  Roman,  divisions  of,  ii,  463. 
Asportation,  what  is,  iv,  381. 
Assault,  what  is,  and  how  wdniMsd,  iH  110; 
It,  316,  317. 

in  action  for,  iii,  lOa 
6B% 


Aaiault,  on  king's  chancellor,  StCf  It,  8^ 

in  king's  palace,  iv,  135. 

in  courts  of  justice,  ib. 

on  constables,  iv,  139. 

on  clergymen,  iv,  317. 

in  rescues,  iv,  181. 

to  raise  price  of  wages,  iv,  159,  317,  n. 

to  stop  progress  of  ^rain,  &c,  iv,  317,  n. 

with  intent  to  commit  felony,  ib. 

on  doorkeepers  and  gamekeepers,  ibu 

on  persons  saving  wreck,  ib. 

on  revenue  officers,  iv,  155. 

on  commissioners  of  taxe^*,  iv,  158. 
Assembly,  riotous  or  unlawful,  iv,  146. 

of  estates,  i,  147. 
Assessed  taxes,  i,  825. 

Assessment  of  damages  for  waste,  iii,  228. 
Assets,  ii,  510. 

estates  pour  autre  vie,  ii.  260. 

by  descent,  ii.  244,  802,  840;  iii,  480. 

when  not  liable  for  personal  wrongs,  ii» 
802. 

real,  in  equity,  iii,  480. 
Assignees  in  bankruptcy,  ii,  480. 
(See  "  BankruptcyD 
Assignments,  ii,  826.  440. 

fraudulent,  ii,  296,  441. 

of  chose  in  action,  ii,  897,  n.,443. 

distinguished    from  an   underleaae,   ii, 
827.  n. 

of  bills  of  exchange,  Ac,  ii,  468. 

of  errors,  iii,  406. 
Assigns,  ii,  289.  / 
Assize,  general,  i,  148. 

of  arms,  i,  411;  ii,  66. 

commission  of,  iii,  60;  iv,  269,  434. 

grand,  iv,  422. 

justices  of,  iii.  59;  iv,  269. 
killing  them,  iv,  84. 

could  not  formerly  sit  in  their  own 
countiT,  iii.  59,  335. 

of  bread,  the  offence  of  breaking,  iv,  157. 

of  nuisance,  iii,  220. 

courts  of.  iii.  58. 

certificate  of,  iii,  889. 

writ  of.  iii.  184;  iv,  422. 

of  mort  d'ancestor,  &c.,  iii,  185,  283l 

turned  into  an  inquest,  iii,  402. 
Association,  writ  of,  iii,  60. 
Assumpsit,  implied,  iii,  159,  162. 

consideration  to  support,  ii,  4^ 
Assurance. 

(See  "Insurance.") 
Assurances,  common,  ii,  294. 

covenant  for  further,  ii,  App. 
Atheling,  i,  199. 
Attachment  in  pone,  iii,  280. 

against  witnesses,  iii,  869. 

for  contempts,  iii,  448;  iv.  388. 
Attachments,  court  of,  iii,  71. 
Attainder,  act  of,  iv,  359. 

forfeiture  of  real  property  by,  in  tieason, 
iv,  881. 

in  felony,  iv,  885. 
bv  pramunire,  iv,  886. 
of  personal  proper^,  ib. 

difference  between  forfeiture  of  landa  and 
goods,  iv,  887. 

pwi  of  praviooa  altninder,  tv,  tt6w 
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AtUlnder.  escheat  on.  II.  351,  200. 

dower  of  felon's  wife,  ii,  258. 
Attftiut,  writ  of,  iii,  851. 

▼erdicls  formeriy  reversed  by,  lii,  888. 

superseded  by  motions  for  new  trials,  lii, 
404. 

abolished,  ill,  851,  n. 
Attainted  persons,  iy,  880l 
Attempts  to  rob,  iv,  343. 

to  steal  fish,  Iv.  385. 
Attestation  of  deed,  ii,  807. 

royal,  ii,  808. 

of  wills,  ii,  876.  501. 
Attesting  witness,  proof  by,  ill,  868. 
Attorney,  iii,  25. 

subject  to  censure  of  the  judges,  iii.  96. 

must  be  admitted  and  sworn,  iii,  36. 

communications  made  to  him  in  his  pro- 
fessional capacity,  iii,  86. 

may  recover  fees  in  United  States,  iii, 
38.  n. 

liability  of,  iii,  164.  and  n. 

right  of,  to  defend  client  for  felony,  iv, 
856. 

summary  proceedings  against,  iv,  384. 

to  deliver  seizin,  ii,  815. 

warrant  of,  iii,  897. 
Attorney-general,  ill,  07. 

information  by,  iii.  361;  iv,  808. 

information  by,  in  matters  of  cliarity,  Iii, 
43. 
Attornment,  ii,  73,  300. 
Attornment,  wrongful,  a  forfeiture,  ii,  876. 
Aubaine,  droit  d',  i,  873. 
Audita  querela,  when  it  lies,  iii,  405. 
Augmentation  of  vicarages  and  curacies,  i, 

888 
Aula  regia,  ill,  87;  iv,  416,  433. 
Aulnager,  i,  375. 
Aurum  reginsB,  i,  331. 
Authorities  in  law,  i,  73. 
Auterfois  acquit,  iv,  885. 

attaint,  iv.  886. 

convict,  iv,  886. 
Autre  droit,  ii,  177. 
Autre  vie,  ii,  130. 

(See  "  Estate.") 
Averinm,  ii,  434. 
Averment,  in  pleading,  iii,  818. 

in  indictments,  iv,  840. 
Avowry,  iii,  140. 
Avulsion  of  land.  Ii,  361. 
Award,  what  is.  iii,  16. 

real  property  cannot  pass  by,  ill,  16. 

under  rule  of  court,  iii,  16. 
Ayle,  writ  of,  iii,  186. 


Bachelor,  knight,  1.  404. 
Backing  warrants,  iv,  801. 
Bail,  above,  iii.  300. 

below,  iii,  301. 

common,  ill,  387. 

sheriff  obliged  to  take.  111,  880. 

to  the  action,  if  not  put  In,  plaintiff  may 
sue  the  sheriifs  bail,  iii,  300. 

when  and  how  put  in,  iii,  300. 

tpecial,  when  required,  iii,  301. 

plaintiff  li^  error  must  find,  iii,  411. 


Bail,  when  may  be  proceeded  against,  lii» 
416. 

scire  facias  against,  ill,  416. 

in  criminal  cases,  iv.  307. 

taking  excessive,  i.  185;  iv,  307. 

taking  insufficient,  iv.  307. 

what  offences  bailable.  Iv,  308. 

what  to  be  done,  if  offence  not  bailable, 
iv,  800. 

personating  of,  iv,  138,  n. 

bond,  iii,  m. 

piece.  Iii,  301. 
Bailable  or  not,  who,  iv,  807,  808,  300. 
Bailee,  larceny  by,  Iv.  880. 

larceny  from,  iv,  381. 
Bailiffs,  i,  845. 

of  hundreds,  i,  116,  846. 

special,  i,  846. 
Bailiwick,  i,  844;  Iv,  88. 
Bailments,  Ii,  305,  et  teg, 

classification  of,  ii,  451  and  n. 
Bikers,  regulation  as  to  baking,  Ac,  bread, 
iv,  156. 

selling  bad  bread,  Iv,  163. 
Balance  of  powers  in  government,  i,  (B»  a. ; 

i,  155,  n. 
Ballot  for  Jurors,  iii,  858. 
Balnearii.  iv,  380. 
Banc,  what  are  days  in,  ill,  877. 
Banishment,  i,  188,  187;  iv,  877,  401. 
Bank  notes,  ii,  470,  n. 

checks,  ii.  470,  n. 
Bulk  of  England,  misbehavior  of  Ita  offi- 
cers; iv,  334. 

embezzlement  bv,  iv,  380. 

notes,  forgery  of,  iv,  348. 

stealing  notes  of,  iv,  384. 
Bankers,  checks  of,  ii,  470,  n. 
Bankers,  embezzlement  by,  iv,  881,  n. 

forging  their  plates,  iv,  360  and  n. 
Bankrupt,  the  word,  ii,  473. 

promise  to  pay  by,  after  certificate  must 
be  in  writing,  ii,  466,  n. 

embezzlement  of  effects  by,  iv,  156. 
BankrupUr^,  ii,  371,  488,  n. ;  iv,  481,  486. 

Roman  law  of,  ii,  473. 

bankrupt  formerly  treated  as  an  offender, 
ii,  471,  n. 

confined  to  traders,  ii,  478,  474, 

what  is  a  trading.  11,  476. 

feme  covert,  ii.  477. 

petitioning  creditors'  debt,  U,  475. 

act  of  bankruptcy,  ii,  477. 

fraudulent,  iv,  155  and  n. 

proceedings  in,  Ii.  470. 

assignee's  title  to  estate  and  property  of 
bankrupt,  ii.  385,  485. 

dividend,  ii,  487.  488,  n. 

priorities  of  creditors,  lb. 

landlord's  rent,  il,  487. 

contingent  debts,  ii,  488. 

interest,  ii,  488. 

superseding  commission,  II,  488. 

court  or  bankruptcy,  iii,  56,  438,  n. 

court  of  review,  ill.  438,  n. 

Jurisdiction  of  equity,  iii,  438,  n 
Banks  of  rivers.  Ac,  destroying,  iv,  144,  d4& 
Banneret,  knight,  I,  408. 
Banns,  i,  480. 
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Bar,  plea  In,  Ui,  806;  It.  885,  896. 

tiid  at,  ill,  852;  iy,  851. 
Bargain  and  sale  of  lands,  11,  888. 
Barn,  setting  fire  to,  Iy,  245. 
Baron,  1,  808. 

and  feme,  1.  488. 

(See  "Husband  and  wlfe.*^ 
Baronet,  1, 408. 
Baronies,  11,  62,  90. 
Baronies  of  bishops,  1,  156. 
Barratry,  iv,  134 
Barrister,  1,  28;lii,  26. 

no  action  lies  to  recover  his  fee.  111,  28. 

defence  of  prisoner  by.  111,  27. 
Base  fee,  11,  109. 

service  and  tenure,  11,  61, 148. 
Bastard,  1,  454. 

incapacities  of,  I,  458. 

maintenance  of,  i,  467,  458. 

legitimation  of,  i,  455. 

cannot  inherit,  11,  247. 

eigne,  11,248. 

aamlnlstratlon  to,  11,  505. 

concealment  of  its  death.  It,  858. 

punishment  for  having,  iv,  65. 
Bastardy,  issue  as  to,  ill,  885. 
Bath,  knight  of  the,  1,  408. 
Battle,  trial  by,  iU,  105,  887,  846,  418,  421, 

424. 
Battery,  iv,  216. 

of  a  derflryman,  iv,  81  . 

what  is,  m,  120. 

when  iostiflable,  ill,  12a 

remedies  for.  Hi,  120. 

inspection  of,  ill,  888. 

(See  "Assault  and  Battery.  "0 
Bawdy  houses,  iv,  29.  64,  167. 
Beaconage,  suit  for  in  admiralty  court,  ill, 

107. 
Beacons,  i,  264. 

Beasts  of  the  plow,  when  they  may  be  dis- 
trained, ill,  9. 
Beaumont,  Viscount,  i,  898. 
Bees,  property  in,  11,  898  and  n. 
Behavior,  good,  security  for,  iv,  251,  256, 

403. 
Beheading,  iv,  92,  877. 
Beneflces,  iv,  107. 
Benefit  of  clergy,  1,  877,  402,  n. ;  iv,  888, 

865,  418,  429,  441. 
Benevolence,  compulsive,  1, 140;  iv,  486. 
Bequest. 

(See  "Will.") 
Berwick-upon-Tweed,  i.  99. 
Besayle;  writ  of.  iii,  186. 
Bible,  right  to  print,  li,  410  and  n. 
Bigamy,  iv,  103. 
Bin  in  parliament,  i.  181. 
how  passed,  i.  181. 

of  righU,  i.  128.  211-217;  iv,  440. 

for  patent,  li,  840. 

of  indictment,  iv,  802. 

of  exceptions,  Iii,  872. 

of  Middlesex,  iii,  285. 

in  equity,  ill.  442. 

ofpnvilese,  iii,  289. 
Bills  of  excuange  and  promissory  notes,  ii, 
4Met»eq, 

consideration  for,  11,  446. 
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Bills  of  exchange  aod  promissoxy  notea, 
neffotiabllitjr  of,  ii.  442.  n. 

may  be  taken  in  execution,  iii,  417,  n. 

foreign  and  inland,  ii.  47. 

for  what  amount  legal,  ii,  468. 

assignment  of,  ii,  468. 

acceptance,  protest,  presentment  for  pay- 
ment, davs  of  grace,  ii,  469. 

notice  of  dishonor,  11,  470. 

stamp,  11,  469. 

action  on,  11,  470. 

interest  on,  ii,  468,  n. 

forging,  iv,  248, 249.  and  260,  n. 

stealing,  iv,  284,  and  n. 
Bills  of  banks,  ii,  470,  n. 
BlllB  of  lading,  11,  449. 
Billa  vera,  iv,  805. 
Billeting  military,  1, 418. 
Bishops,  i,  155.  877,  882. 

are  not  peers,  1,  Al. 

mode  01  appointment,  1,  877. 

powers  and  duties,  i.  881,  382. 

crown  entitled  to  hounds  of,  on  death  of, 
11,  418. 

mortuary  to  crown  on  death  of,  ii,  426. 

used  to  sit  in  the  county  court,  iii,  61. 

what  matters  tried  by  certificate  of,  ill, 
885. 

not  electing  or  consecrating,  iv,  115. 

not  entitled  to  trial  as  peers,  1,  401 ;  Iv, 
264 
Bishoprics,  nominating  to,  iv,  108,  115,  415« 

480. 
Bissextile  year,  11, 141. 
Black  act,  threatening  letters,  iv,  144 

shooting  at  another,  iv,  20S. 

foinff  disguised,  &c.,  iv.,  244. 
uming  houses,  &c..  iv,  246. 
Black  mtSl.  U,  48;  iv,  244 
Blanch  rent,  ii,  48. 
Blasphemy,  iv,  59. 
Blench  holding,  ii.  48. 
Blind  persons,  wills  by,  li.  497  and  n. 
Blood,  corruption  of,  li,  251 ;  iv,  888. 

restitution  in,  iv,  402. 

half,  i,  70.  194;  11,  227. 

royal,  x,  225,  226. 
Boat,  stealing  from,  iv,  240,  n. 
Bocland,  ii,  90. 

Bodies,  remedy  for  stealing.  Ac.,  11,  429. 
Body  corporate,  1.  467. 

protection  of.  1,  184. 
Boiling  to  death,  iv.  196. 
Bona  notabllla,  ii,  509. 
Bona  vacantia.  1,  296.  299. 
Bonds  in  general,  ii.  840.  and  App;  iv,  44SL 

how  far  a  char;^  on  land.  ii.  840. 

effect  of  illegal  or  Impossible  condition, 
11,840. 

the  whole  penalty  not  always  recoverable^ 
11,  841. 

of  arbitration,  iii,  16. 

to  resign  a  living,  when  le^al,  ii,  280 

relief  against  penalty,  lil,  482. 

stealing  of,  Iv,  284 

forgery  of.  iv,  249. 
Bono  et  malo.  writ  de.  iv.  270. 
Books,  copyright  in.  11, 405. 

popish,  importing  or  selling,  iv,  110. 
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Books  «nd  papers,  production  of,  lii,  883. 
Books  of  account,  entries  in,  when  may  be 

read  in  eyidenoe,  iii,  868. 
Books  of  rates,  i,  817. 
Borough  English,  i.  75;  ii,  88. 
Boroughs,  i,  115. 

corporations  of,  i,  475,  n. 

parliamentary,  i,  172,  n. 

election  for,  i»  174. 

members  for,  i,  174. 

courts,  iii,  80. 
Borrowing,  contracts  of,  il,  453. 
Borsholder,  i,  115,  856;  iv,  418. 
Botes  or  estovers,  ii,  85,  122. 
Bottomry,  ii.  457,  461. 
Bound  bailiffs,  i,  845. 
Bounties  on  exportation,  i,  815. 
Bounty,  Queen  Anne's,  i,  286. 
Bourdeaux.  mayor  of,  liis  certificate,  ill,  884. 
Boxing,  offence  of,  iv,  188. 
Bracton.  i,  72,  425. 
Breach  of  the  peace,  iv,  142. 

diargeable  upon  him  who  begins  an  affray, 
iii,  8. 
Breach  of  prison,  iv,  180. 

of  close,  iii,  209. 

of  pound,  iii,  146. 
Breaking,  in  burglary,  iv,  226. 

to  make  distress,  iii,  11. 

to  make  arrest,  ill,  288. 
Brehon  laws  in  Ireland,  i,  100;  iv,  818. 
Brevia  testata,  ii,  807. 
Bribery  of  magistrates,  &c,  iv,  189  and  n. 

in  elections,  i,  179,  180,  n. 
Bridges,  i,  857;  iv.  424. 

annoyances  in,  iv,  167. 
British  constitution,  i,  50,  51. 

(See  ^'Constitution.") 

idands,  i,  105. 

tublects  abroad,  where  to  be  tried,  iv, 
805. 

colonies,  local  government  in,  iv,  App. 
Britons,  ancient,  their  laws,  i,  63;  iv,  108. 
Britton,  i,  72,  427. 
Brooke,  i,  72. 
Brothels,  frequenting,  iv,  64. 

keeping,  iv,  29, 64,  107. 
Bubbles,  iv,  117. 
Buggery,  iv,  215. 
Bmldings,  erected  under  license,  ii,  297,  n. 

lateral  support  for,  ii,  86,  n. 
Bulles,  papal,  iv,  109.  110. 
Burgage  tenure,  ii,  82,  iv,  419. 
Burgesses. 

(See  "Borouffhs.*^ 
Burglary,  what,  iv,  222,  223. 

as  to  tiie  time,  iv,  224  and  n. 

as  to  the  place  and  residence,  ib.  and  n. 

as  to  the  mode  of  committing,  iv,  226. 

Uiere  must  be  a  breaking,  iv,  226  and  n. 

also  an  entry,  iv,  227  and  n. 

as  to  the  intent,  iv,  228  and  n. 
Burial,  of  felo  de  se.  iv,  290. 

expenses  allowed  to  executor,  ii,  508. 
Burning  in  the  cheek,  iv,  99.  370,  877. 

in  the  hand,  iv,  367. 869. 370, 872,877, 451. 

malicious,  iv,  244,  245,  246. 

to  death,  iv.  93,  204, 216,  222,  877,  408. 
Butlerage,  i,  815. 


Bye-law  of  corporation,  i,  475,  476,  n. 
action  of  debt  on,  iii,  160. 


Cabinet,  i,  280,  n. 

in  United  States,  i,  282,  n. 
Calais,  captain  of,  his  certificate,  iii,  834 
Calendar,  new  style,  ii,  140.  n. 
Calendar  of  prisoners,  iv,  403. 
Calling  the  plaintiff,  iii,  876. 
Canal,  destroying  works  of,  iv,  244. 

banks,  <&c.,  breaking  down,  iv,  244 
Cancellation  of  deed,  Ii,  809. 
of  will,  ii,  508. 

of  letters  patent,  iii,  47,  260,  261. 
Canon  law,  i,  14,  19,  82,  83;  Iv,  421.  428. 
authority  of,  i,  79, 83,  n. 
degrees  of  consanguinity  under,  ii,  20d 
Canonical  obedience,  iv,  106,  112,  204 

pur^tion.  iv,  868. 
Canonists  should  study  the  common  law,l,  15. 
Canons  of  a  church,  i,  883. 
of  Edw.  VI.  i,  88. 
of  A.  D.  1608,  i,  88. 
Canterbury,  archbishop  of,  1,  881. 

precedence  of.  i,  380,  n. 
Canterbury  and  York,   struggle   between 

archbishops  of,  i,  115,  n.,  w4,  n. 
Capacity  to  purchase  or  convey,  ii,  290. 

of  giult»  iv,  20. 
Capias  ad  audiendum  Judicium,  iv,  875. 
Capias  ad  respondendum  in  criminid  cases, 
iv,  318,  429,  459. 
allowed  in  actions  of  account  by  the  stat- 
utes of  Marlbridge,  iii,  281. 
in  actions  of  debt  and  detinue  by  25  Bdw. 

m,  c.  17,  iii,  281. 
in  all  actions  on  the  ease  by  19  Hen.  YII, 

c.  9,  iii,  281. 
was  usually  sued  out  in  the  first  instance, 

iii,  282. 
return  of  non  est  inventus  to,  iii,  282. 
testatum,  iii.  282. 
arrest  of  defendant  upon,  iii,  287. 
Capias  ad  satisfaciendum,  iii,  418. 
when  it  may  issue  after  writ  of  elegit,  Iii, 

419. 
if  non  est  inventus  returned,   plaintiff 
may  proceed  against  the  bail,  iii.  416. 
Capias  in  Withernam,  iii,  148. 
Capias  pro  fine,  iii.  898. 
Capias  utlagatum,  iii.  284;  iv,  820. 
Capiatur.  Judgment  quod,  iii  898,  and  App. 
Capita,  distribution  per.  ii,  517. 

succession  per,  ii,  218. 
Capital  punishment,  iv,  9,  18,  287,  876, 418, 

441. 
Capita,  tenure  in,  U,  60. 
Caption  of  indictment,  iv.  861,  448. 
Captives,  property  in.  ii.  402.* 
Caput  lupinum.  iv,  820. 
Carnal  knowledge  of  infants,  iv,  212. 
of  women  bv  force,  iv,  210. 
boy  under  n>urteen  presumed  incapable 
of,  iv,  212. 
Carriers,  special  and  general,  ii,  45,  n. 
liabilities  of  special  and  general,  i,  480,  n. ; 

iii,  164. 
lien  of,  ii,  451,  n. 
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Oantei,  ImTaUiitf  on  Bundax,  It,  64. 

laroenyl^^lT.SIIO. 
Gart-bote,  il,  86. 
Oaae.  action  on,  Ui,  133;  It,  443. 

and  trespass,  iii,  209. 

for  nuisance,  iii,  333. 

for  waste,  iii,  336. 

reaerred.  iii,  878. 

from  chancery,  iii,  458w 
Castigatory  for  scolds,  iT,  183. 
Castle,  wnat,  ii,  19,  n. 
Castration,  !▼,  208. 
Casual  ejector,  iii,  301. 
Catholics. 

(See  "  Church,**  *'  Roman  Catholics.'^ 
Cattle,  owner  of,  liable  for  trespass  by,  ill, 
313,  estrays,  i,  307. 

impounding,  iii,  13. 

malicious  lulling  or  maiming,  It,  344. 

owner  whea  answerable  criminally  for  in- 
juries 1^,  iT,  197. 
Causa  matrimonii  pnelocuti,  writ  of  entry, 

iii,  188. 
Cause,  challenge  for,  iii,  881;  iv.  883. 
Caveat  against  proving  will,  iii,  98. 

against  admission  of  clerk,  iii,  348. 
Centenarius,  i,  115. 
Centeni,  i,  116;  Ui,  84. 
Centumviri,  ill,  816. 
Cepi  corpus,  iii.  388. 
Certificate  of  bankrupt,  ii,  483,  48a 

of  marriage,  i,  488. 

of  poor,  i,  864. 

of  bishop,  iii,  886. 

for  costs,  iii,  214. 

into  chancery,  iii,  46S. 

of  assize,  iii,  889. 

of  customs  of  London,  iii,  888. 

trial  by,  iU,  838. 
Certiorari  facias,  iv,  263,  366,  373,  830,  881. 
Cessavit,  writ  of,  ill.  382. 
Cessio  bonorum,  ii.  478,  488,  488. 
Cession  of  a  benefice.  1,  893. 
Cestui  que  trust,  ii,  828. 
Cestui  que  use,  ii,  83a 
Cestui  que  vie,  ii,  128. 
Chains,  hanging  in,  iv,  203. 
Challenge  of  Junr,  iii.  859,  866,  iv,  863. 

to  fight,  iv.  150. 
Chamberlain,  lord  great,  iii,  87. 
Champerty,  iv,  186. 
Champions  in  trial  by  battle,  iii,  889. 
Cliance,  iv,  26. 

Chancellor,  lord  high,  his  authority,  ill,  87, 
47. 

formerly  not  a  layman,  ill,  488. 

killing  of,  iv,  84 
Chancellor  of  a  diocese,  i,  883. 

of  duchy  of  Lancaster,  iii,  7a 

of  exchequer,  iii,  44. 

of  university,  his  court,  iii,  8a 
Chance  medley,  iv.  184. 
Chancery,  court  of,  iii,  47;  iv,  48a 
(See '*  Equity.") 

original  writs,  issue  out  of,  ill,  48. 

origin  of  the  name,  iii,  46. 

Jurisdiction  of  legal  court  of,  iii,  47. 

equity,  court  of.  history  of  its  Jurisdic- 
tion, iii,  49. 
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CDiaiioery,   appeal  from  equify  court  to 
house  of  peers,  iii,  66,  ^7. 

guardianship  of  infants,  iii,  436. 

custody  of  idiots  and  lunatics,  iii,  437. 

appeal  from,  in  matters  of  lunacv,  ill,  437. 

Jurisdiction  over  charities,  iii,  437. 
(See*' Charities.") 
Chapters,  i.  882. 

Character  of  witnesses  in  rape,  questioning, 
iv,  3ia 

infamous  witness,  iii,  87a 

defaming, 

(See  "Libel.") 
Charge  to  grand  Jury.  iv.  80a 

to  traverse  Jury,  iii.  876. 
Chariots  and  cabrioleta,  i,  836. 
Charitable  uses,  i,  479. 

void  gifts  to,  ii,  36a  378,  37a 

estate  tail  may  be  appointed  to,  ii,  119. 
Charities,  Jurisdiction  of  chancery,  iii,  497. 

remedy  for  breaches  of  trust,  iii,  427. 
Chapel,  breaking  and  stealing  from,  iv,  341. 
Charles  I,  his  judges,  i.  309,  810. 
Charter,  ii.  895. 

of  the  king,  ii,  846. 

government  in  America,  i,  lOa 
Charter  land,  ii,  90. 
Charter  of  incorporation,  1,  473. 

of  our  liberties,  i,  137,  139. 
Chase,  ii,  88,  416;  iv,  416. 

beasts  of,  ib. 
Chattels,  real  and  personal,  ii,  148,  884. 
(See  "Personalty.") 

estates,    (See  "Estate.*') 
Chastity,  homicide  in  defence  of,  iv,  181. 

of  queen  consort,  te.,  violation  of,  iv,  81. 

vioUting  by  force,  iv,  310. 
Chance  medley,  iv,  184. 
Cheat,  action  against,  iii,  164. 
Cheating,  offence  of,  iv,  167. 

at  play,  iv,  173. 
Cheek,  burning  in.  iv,  99,  870,  877. 
Cheque,  banker's,  ii,  470,  n. 

stealing,  iv,  384 

forging  of,  iv,  349. 
Chester,  county  palatine  of,  i,  117,  118. 

courts  of  county  palatine  of,  abolished, 
iii,  7a 
Chevisaoce,  the  word,  ii,  474. 
Chief  Justices,  iii.  40.  41. 
Chief  Justiciar,  iii.  37;  iv,  4ia 

decline  of  his  authority,  iii,  89. 
Chief  rent,  ii,  43. 
Child  stealing,  iv,  3ia 
Child  in  ventre  sa  mere,  1, 130. 
Children,  duties  of,  i,  463. 

custody  of,  i,  458. 

parent's  remedy  for  abduction  of,  iii,  1401 

evidence  of,  iv,  214. 

(See  "  Infants.") 
Chirograph,  ii,  39a 
Chivslry,  tenure  in.  li,  61. 

(See  "  Tenure.") 
Chivalry,  court  of,  ill,  68;  iv,  367. 

its  Jurisdiction,  iii.  10:};  iv,  367. 

proceedings  in,  iii.  104. 

guardian  in,  i,  462. 
Chose  in  action,  ii,  896.  443. 

what  are  assignable,  ii,  468,  470,  n. 
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Chote,  how  Msifned,  iii»  441,  4431 

■tMling.  It,  984. 
OhrUtian  courts,  iii,  (14. 
Christianity,  oflenoes  against,  [y,  48  §1  Mg. 

part  of  the  law  of  England,  It,  60. 
Ohurch,  head  of,  i,  279. 

marriages  in,  i,  489. 

rate,  i,  895;  iii,  99. 

title  to  pews  in,  ii,  4d9. 

repair  of,  iii,  92. 

burglary  in,  iv,  324. 

larceny  in,  iv,  241. 

riotously  demolishIn|,  It,  148. 

offences  against,  iv,  50. 

church  yards  of,  affrays  in,  iT,  14S. 

societies  in  America,  i,  876,  n. 
Churchwardens,  i,  894. 
Ctuque  ports,  courts  of,  iii,  79. 
Circuits,  iii,  68,  856;  !▼,  422,  421 
Circumstantial  evidence,  iii,  871. 
Citation  in  ecclesiastical  courts,  ill,  100. 
Citizens  in  Parliament. 

(See  '*  Boroogha.") 
City,  i,  114. 

Civil  corporations,  i,  470. 
Civil  death,  i,  132;  iii,  121,  257;  iv,  44a 
Civil  injuries,  iii,  2. 
Civil  law,  i,  81;  iv,  421,  4S2. 

always  preferred  by  the  clergy,  i,  18-90. 

its  authority,  1,  79. 

not  strictly  law,  i,  79,  n. 

degrees  of  oonsangoinity  according  to,  11, 
206. 
Civil  liberty,  1,  6, 125, 261. 
Civil  list,  1,  832.  885. 
Civil  state,  1,  896. 

subjection,  iv,  28. 
Civilians  should  study  the  common  law,  i, 

15. 
Clarendon,  constitutions  of,  iv,  422. 
Clausum  fregit,  iii.  209. 
Clementine  constitutions,  1,  82. 
Clerior.  i,  876. 

adverse  to  the  common  law.  1,  lS-20. 

and  lawyers,  animosity  between,  i,  20,  n, 

formerly  proficients  in  law,  i,  17. 

excluded  from  parliament,  i,  175,  n. 

should  studjr  law,  i,  18, 14. 

simony  by,  iv,  62. 

benefit  of.  i,  377,  402,  n;  iv.  888,  865, 418, 
429.441. 

plea  of,  iv,  334. 

prayer  of,  Iv,  447. 

abolition  of.  iv,  865,  n. 
Clergyman,  lieating  of.  iv,  217. 

mortuary  to  bisiiop  on  death  of,  li,  426. 

when  prohibited  from  hunting,  11,  412. 
Clerical  privilei^en  and  disabilities,  i,  877. 

habit  and  tonsure,  iv.  836. 
Clerico  adraittendo.  writ  de.  111,  418. 
Clerk  in  office,  i,  17. 

in  orders,  i,  888;  iv,  867. 

parish,  i.  895. 

of  the  market,  his  court.  It,  876. 

of  the  peace,  iv.  272. 

or  servant,  embezzlement  t^,  &a,  iv,  221. 
Clipping  the  coin,  iv,  90. 
Close,  breach  of,  iii,  209. 
Qoee  writs  and  rolls,  11,  846. 


Clothes,  malicious  injuries  to,  iv,  246. 
Coal  mines,  setting  fire  to,  Ac,  iv,  246. 
Coat  of  arms,  ii,  S06;  iii,  105. 
Code  of  Justinian,  i,  81. 

of  Theodosius,  i,  81. 
Codicil,  ii,  500. 
Cognate,  ii,  285. 
Cognizance.  Iv.  278. 

must  b^  claimed  before  defence  made,  Ui, 
297. 

when  it  may  be  claimed,  111,  297. 

in  replevin,  iii,  149. 
Cognizor,  and  cognizee.  ii.  841,  850;  iii,  157. 
Cognovit  actionem,  iii.  297.  304. 
Com,  falsifying,  <Skc.,  iv,  84,  b8,  90,  98,  100, 
120. 

felonies  and  misdemeanors  relating  to,  Iv 
84.  88,  90  €t  9eq, 
Coinage,  instruments  of,  offences  relating  to^ 
iv,  90  et  seq. 

duties,  i,  295. 

right  of.  i,  277. 
Coke,  Sir  Edward,  i,  72,  73. 

causes  of  his  removal  from  the  office  of 
chief  justice  of  the  king's  bench,  iii,  55 
Collateral  consanguinity,  ii,  204,  220. 
Collateral  issue,  iv,  23S.  800. 
Collatio  bonorum,  ii.  517. 
Collation  to  a  benefice,  iv,  891. 
Colleges,  i.  471. 

their  visitors,  i,  482. 

leases  by,  ii,  823. 
Collegia  in  the  civil  law,  i,  469. 
Collieries,  malicious  injuries  to.  It,  246. 
Colonial  assemblies,  i,  109. 
Colonies.!.  107-110. 

transportation  to.  iv.  401. 

local  government  in,  iv.  app. 
Colonization,  right  of,  ii,  7. 
Color,  in  pleading,  iii.  809. 
Combinations,  among  workmen,  Ac.,  It, 

133,  IGO. 
Combustio  domorum,  iv,  874. 
Comburcndo  heretico,  writ  de,  iv,  46,  439. 
Commenda,  iv,  107. 
Commendams,  i,  893. 
Commentaries,  plan  of  the,  1,  34. 
Commerce,  king  the  arbiter  of,  1,  271 
Commission  of  array,  i,  411. 

of  lunacy,  1.  805.  306,  n. 

of  the  peace,  i,  351 ;  iv,  270. 

in  bankruptcy,  ii,  4^. 

in  the  army,  sale  of,  ii,  87,  n. 

of  rebellion,  iii.  444. 

high  court  of,  ill.  68. 

of  review,  ill,  67. 

to  examine  witnesses,  Ac,  Hi,  75,  n.,  888^ 
488,449. 

under  the  statute  of  charitable  uses,  lU, 
427. 
Commitment  of  persons  accused,  iv,  296. 

reason  for  which  it  is  made  must  be  ex- 
pressed, iii.  133. 
Committee,  ludicial,  of  the  privy  council,  U 
281,  n.,280,  n. 

how  organized,  ill,  69,  n. 

of  lunatic,  i,  306. 

of  peers,  Hi,  56. 
Common  assurances,  li,  294. 
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Common,  estate  in,  ii,  191,  809. 

(See  ''Estate.") 
Oommon,  right  of.  ii,  d^eiseq.,  268. 

approvement  and  inclosure  of,  ii,  84. 

of  piscary,  ii.  84, 89,  40. 

of  turbary,  ii.  84. 

of  estovers,  ii,  85. 

disturbance  of,  iii,  286. 

distress  for  surcliarging,  iii,  287. 

action  on  the  case  for  surcharging,  iii,  889. 

enclosing  or  obstructing,  iii,  239. 

when  the  lord  maj  enclose,  iii,  240. 
Common  barretor,  it,  188. 
Common  bench,  iii,  87. 

Jostioes  of,  killin|^.  iv,  84. 
Common  carriers,  ii,  461.  n. 

action  against,  iii,  164. 
Common  Jury,  how  returned,  iii,  858. 
Common  law,  i,  68,  67;  iii,  267;  It,  411,  412. 

despised  by  the  clergy,  i,  20. 

distinguishable  into  tliree  kinds,  f,  67. 

corporation  bv,  i,  472. 

guardian  by.  i,  461. 

preference  of  operation  of  a  deed  by,  ii, 
880. 
Common  informer,  iii,  160. 
Common  nuisances,  iv,  166. 
Common  pleas,  court  of,  its  origin,  iii,  88. 

fixed  at  WestmiDster,  i,  22,  23;  iv,  424. 

only  sergeants  admitted,  iii«  2a 

number  of  Judges,  iii,  40. 

writ  of  error  from,  iii,  40. 
Common  prayer  book,  offence  of  reviling, 

iv,  60. 
Common  recovery,  iv,  429. 

(See  "Recovery. "O 
Common  scold,  iv,  169. 
Common  seal,  i,  476. 
Common  utterer  of  false  money,  iv,  100. 
Commonalty,  i,  408. 

Commoners,  when  they  mav  abate  a  nuis- 
ance to  a  common,  iii,  289,  n. 
Commons,  house  of,  i,  158. 

its  members  should  study  law,  i,  9, 10. 

its  peculiar  laws,  i,  169. 
Commonwealth,  oilences  against,  iv.  127. 
Commorancy,  iv,  278. 

CommunemlMpem,  writ  of  entry  ad,  iii,  180. 
Communitv  of  property,  ii.  14. 
Commutation  of  penance,  iv,  105, 217, 276. 

of  tithes,  i,  888.  n. 
Compact  distinguished  from  law,  ii,  45. 
Companies,  public,  forgeries  on,  iv,  249. 

(See  '^Corporations.") 
Compassing  the  death  of  the  king,  te.,  It, 

Compensatio,  iii.  805. 
Composition  with  creditors,  ii,  484 
Compound  larceny,  iv,  289. 

(See  "Larceny.") 
Compounding  felony,  iv,  188. 

other  prosecutions,  iv,  186. 
Compulsion,  iv,  27. 
Compurgators,  iU,  848;  iv.  868, 414 

in  eqiTi^,  iii,  447. 
Computation  of  time,  ii.  140,  n. 
Ckxnoealment  from  the  crown,  iv,  4M. 

of  bastard's  death,  iv,  198. 
Conoluaion  of  pleas,  ill,  808. 
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Concord  in  a  fine,  ii,  804;  iii,  157. 
Condemnation  of  goods  in  the  exchequer, 
ii,  262. 

of  deodands,  i,  800;  iii,  259. 
Condition,  ii,  17,  n..  110,  299. 
Condition,  distinguished  from  a  remainder 

and  a  conditional  limitation,  ii,  156. 

estates  upon,  ii,  152. 

implied  or  express  condition,  ii,  152,  154, 
299. 

grecedent  or  subsequent,  ii,  154. 
1  deed  and  in  law,  ii,  155. 

effect  of  breach  of,  ii,  156.  281. 

impcMsible  or  ill^ral.  ii.  156,  84a 

estate  in  mortgage,  ii,  157. 

(See  "Mortgage.'*) 
Conditional  fee.  ii,  109,  n. 

(See  •*  Estate.") 
Conditional  limitation,  ii,  156. 
Conditional  pardon,  iv,  4D1. 
Confession  by  prisoners,  iv,  857. 

of  hidictment,  iv,  829. 

in  divorce  cases,  i,  441,  n. 

of  cause  of  action,  iii,  803,  897. 

in  ejectment,  iii,  208. 

of  aebt  barred  by  statute,  iii.  806,  n. 
Confinement  to  the  realm,  i,  265. 
Confirmation,  ii,  825. 

of  bishops,  i,  878,  880;  iv,  115. 
Confiscation,  iv,  877. 

Confiscations,  part  of  royal  revenue,  i,  299. 
Confusion  and  intermixture  of  goods,  ii,405. 
Conge  d*esllre,  i.  879,  382;  iv,  421. 
Congregations,  religious,  disturbances  of,  ir, 

54  and  n. 
Congress  of  United  States,  meetings  of,  1, 

ICK,  n.,189,  n. 

how  composed,  i.  160,  n. 

revenue  bills  in,  i,  170,  n. 

approval  of  bills,  i,  185,  n. 
Conies,  taking,  killing  or  stealing,  iv,  285. 
Conjugal  rights,  suit  for  restitution  ot,  iii, 

94. 
Conjuration,  iv,  60.  486. 
Conquest,  the  words,  ii,  48.  242. 
Conquest,  Korman,  i.  199;  iv  414,  415. 

introduction  of  feudal  tenures  on,  ii,  48. 
Consanguinity,  i,  484,  435,  n. 

d^ees  of,  ii,  202,  206. 

collateral,  ii.  204. 
Conscience,  laws  binding  on  the,  i,  54, 57,  n. 

courts  of,  iii,  441. 
Consecration  of  bishops,  i,  880;  iv,  115. 
Consequential  damages,  iii,  158. 
Conservators  of  the  peace,  i,  850;  iv,  418, 
481. 

(See  "  Justice. '0 
Conservators,  trooe  and  safe-condacts.  iv, 


Conservatory,  robbery  of,  iv,  238,  and  n. 
Consideration  for  a  contract,  ii,  448,  444,  n. 
468. 

moral  obligation,  ii,  445,  n. 

in  a  deed,  ii,  296. 

different  kinds  of,  ii,  444. 

Inadequacy  of,  ii.  444,  n. 
Consideratum  est  per  curiam,  iii.  886. 
Consilium,  or  imparlance,  iv,  866« 
Cooslmili  oasu.  writ  of  entry  hi,  iii,  181 
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ConsiBtory  court,  iii,  64. 
Consolidated  fund,  i.  H81. 
Consort,  queen's,  i.  219. 
Conspiracy.  law  of,  in  general,  It,  186. 

to  raise  Vasres.  iii,  160. 

action  of.  iii,  t26. 
Constable,  355,  411;  iv,  292. 

high,  i.  115. 

lord  high,  i.  855;  iii,  87;  it,  268. 

his  court,  iii,  68;  iv,  267. 

his  duty,  on  arrest  in  criminal  casss.  It. 
296. 
Constable,  petty.  1,  855. 
Constitution,  British,  i,  49, 56, 127, 144, 164, 
160.  213.  217,  238,  287;  iv,  489. 

ehanges  in.  155,  n. 

American,  how  they  restrain  legislatiTe 
power,  i,  49,  n ,  52,  n.,  58,  n.,  89,  n., 
125,  n. 

(See  "American  States.") 
ConstEUCtion  of  deeds  and  wills,  li,  115,  297 
€t  $eq.,  897  et  seq. 

rules  of,  in  equity,  the  same  as  at  law,  iii, 
480. 

of  statutes,  rules  for.  i,  87,  91. 
(See  also  "  Interpretation  of  Law.'O 
Constructive  treason,  iv,  75.  85. 

taking,  in  larceny,  iv.  280,  n. 
Consul,  offences  to  his  person,  iv,  70,  n. 
Consultation,  writ  of,  why  so  called,  iii,  114. 
Contempt  against  the  king,  iv,  121. 

in  courts  of  law,  iv,  2»3 

of  court,  process  in  equity,  iii,  448. 
Contentment,  iv,  879. 
Contingent  remainders,  ii,  169. 
(See  ••Remainder.") 

conveyance  of,  ii,  29d,  854. 

uses,  ii,  884. 

legacy,  ii,  518. 
Continual  claim,  ii.  816;  iii.  174. 
Continuances,  iii,  816 

Continuando,  laying  trespass  with  a,  iii,  812. 
Contract  of  marriat^e.  i,  439;  iii,  98. 

implied  in  the  organization  of  government, 
iii,  158. 

original,  between  king  and  people,  i,  888. 
Contracts,  ii,  ii&etseg. 

are  either  special  or  parol,  ii,  446,  465. 

when  to  be  in  writing,  ii,  442.  447. 

partial  execution,  ii,  447. 

Bgnature  by  one  partv  only,  ii,  442. 

express  or  implied,  ii.'  443;  iii,  168,  168. 

executed  or  executory,  ii,  443. 

limple  or  special,  ii,  465. 

consideration  to  support,  ii,  296,  448. 

improvidence  of.  ii,  444. 

nudum  pactum,  ii,  445. 

kinds  of,  ii.  446. 

(See  "Bailments,"  "Borrowing,"  "Debt," 
"Exchange,"  "Hiring."  "Sale.") 

of  marriage,  i,  489;  iii,  98. 

actions  on,  iii,  117. 

tpeciflc  performance  of.  iii,  485,  488. 

for  sale  of  lands,  possession  under,  ii,  140» 
n.,  146.  n. 

forbidden  by  law  are  void,  i,  58. 
Contractu,  action  e,  iii.  117. 
Convention  of  estates,  i,  151,  152. 

of  parliament,  i,  152. 


Conversion,  iii,  152. 

Conveyances,  origin  and  historv  of,  ii,  9, 
287;  iv,  430. 
attornment,  ii,  2b0. 

who  may  convey,  and  to  whom,  ii,  290. 
to  a  corporal  iou,  ii.  290. 
kinds  of,  ii,  204.  309  et  aeg, 
writine  essential  to.  ii,  297. 
to  be  signed,  ii.  806. 
by  deed.  ii.  295. 
lease  and  release,  ii.  889. 
to  lead  or  declare  uses,  ii.  889. 
of  revocation  and  defeasance,  ii,  889. 
at  the  common  law.  or  under  the  statute 

of  uses,  ii.  809,  837. 
by  nuitter  of  record,  ii,  844. 
Conveyances  of  freehold,  ii,  311  ^  seq, 
of  contingent  remainders,  ii,  290,  n.,  854. 
of  incorporeal  hereditaments,  ii,  817. 
fraudulent,  ii,  296. 
Convict,  transportation  of,  iv,  401. 
rescue  of,  iv,  181. 
execution  of.  iv,  403. 
Conviction  in  general,  iv,  280. 
in  frauds  a^rainst  revenue  laws,  iv,  281. 
before  justices  for  disorderly  offences  in 

general,  iv.  281. 
by  Judgment,  iv,  862. 
Convocation,  i,  279. 

court  of  bishops  in,  iii,  67. 
Coparceners,  ii.  187. 

(See  "Estate.") 
Copper  coin,  counterfeiting,  iv,  100. 
Copy  of  indictment,  right  of  prisoner  to,  Iv, 
851. 
of  record  of  indictment,  iii,  126. 
Copyhold,  ii,  90.  95,  147. 
varieties  of  tenure  by  custom,  ii,  148. 
tenant's  right  of  renewal,  ii.  148. 
customaiy  freeholds,  ii,  107.  149. 
lands,  parcel  of  the  manor,  ii,  97. 
demisable  immemorially  by  custom,  ii,  97. 
inheritable  or  for  life,  ii,  97,  98. 
heriots,  ii,  97,  422,  424. 
wardship,  ii,  98. 

admittance  of  heir,  ii,  97,  n.,  871. 
customary  court  and  court-baron,  ii,  90,  n. 
court  of  ancient  demesne,  ii,  100. 
fines,  ii,  98. 

modes  of  alienation,  ii,  865. 
surrender,  re-grant  and   admittance,  il, 

866,  868  4^  «9. 
trusto  of,  ii.  867,  n. 
devisee  of,  by  uoadmittec  heir,  devisee  or 

surrenderee,  ii.  867,  n. 
estate  of  surrenderor,  il.  868. 
entails  of,  how  barred,  ii,  118. 
free  bench,  ii.  188. 

forfeiture  for  breach  of  custom,  ii.  284. 
when  affected  by  an  a(*t  of  parliament,  ii, 

118. 
could  not  formerly  be  taken  in  execution, 

iii,  418. 
but  may  now,  iii,  419,  n. 
Copyright,  ii,  405  «t  m^..  410. 
prerogative  copyright  of  crown  in  acu  of 
parliament,  bibles,  etc.,  ii,  410. 
I  Com,  may  be  destrained.  iii,  9. 
I      destroying,  iv,  846. 
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Oom,  fporting,  ^kc,  in,  ir,  174. 

stopping  it  going  to  market,  ir,  108. 
Com  rents,  ii.  82d. 
Comage,  ii,  74. 
Cornwall,  duchy  of,  i,  d35,  a. 
Corody,  i,  284;  li.  40. 
Coronation  oath,  ancient,  i,  886. 

modern,  i,  235. 

made  use  of  to  prevent  catholic  emaad- 
pation,  i,  235,  n. 
Coronatore  eligendo,  writ  de,  i,  847. 

exonerando,  writ  de,  i,  848. 
Coroner,  i,  846;  iv,  299,  418. 

duration  of  office  of,  i,  348^ 

mode  of  appointing,  i,  847. 

power  and  duty  of;  i,  848. 

of  duchy  of  Lancaster,  1, 119,  a. 

when  venire  facias  issues  to,  iii,  854. 
Coroner,  his  court,  ir,  274. 

apprehending  felon,  ir,  292. 

Saxon  laws,  as  to,  iv,  418. 

inquest  of,  equivsJent  to  finding  of  grand 
jury,  when,  iv,  274,  n. 

inquisition  of,  formal  defects  in,  ih. 
Corporate  counties,  i,  120. 

name,  i,  474. 

officers,  remedy  by  mandamus  for  refusal 
to  admit  to,  I,  264. 

franchises,  usurpation  of,  iii,  262. 
Corporation  acts,  iv,  68,  489,  448,  n. 
Corporations,  i.  467. 

aggregate,  i,  469. 

ecclesiastical,  i,  470. 

eleemosynary,  i,  470. 

dissolution  of,  i.  484. 

duties  of,  i,  480. 

how  created,  i,  472. 

incidents  and  powers  of,  I,  476,  479. 

lay,  i,  470. 

origin  of.  i,  468. 

privileges  and  disabilities  of,  i,  476,  477. 

sole,  i,  469. 

visitors  of,  i,  484. 

franchises  of,  are  granted  upon  condition, 
ii,  158.  n. 

proceedings  against,   in    the    reign  of 
Charlis  iLiH.  268. 

process  by  distringas  against,  ill,  44ft. 

courts  of,  iii,  80. 

property  paaws  by  succession,  ii,  480. 

when  may  take  chattel  by  succession,  it, 
481. 

conveyance  to,  ii,  108.  290. 

no  escbeat  or  extinction  of,  ii,  206. 

leases  by,  ii,  819  et  $eq. 

grants  to,  in  mortmam. 

(See  "Mortmain.'} 
Corporeal  hereditaments,  ii,  17. 
Corpse,  stealing  of,  ii,  429. 
Corpus  Juris  canonica,  i,  Bk 
Corpus  Juris  civilis.  i,  81. 
Correction  of  apprentices,  1,  428. 

of  children,  i,  452.  458;  iv,  182. 

of  scholars,  i,  458;  iv,  182. 

of  servants,  i,  428;  iv,  182. 

of  wives,  i,  414. 

house  of.  iv,  870,  871,  877. 
Corruption  of  blood,  ii,  201;  iv,  888,  41B» 
4ito,  440. 
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Corse-preeent,  ii,  428. 
Corsned,  trial  by,  iv,  840,  414. 
Cosinage,  writ  of,  iii,  186. 
Costs,  Utie  to,  1^  Judgment,  ii,  482. 

statutes  by  which  they  are  given,  iii, 

king  neither  nays  nor  receives,  iii,  400. 

exceptions,  iii,  400,  n. 

when  executors  liable  to  pay,  iii,  400. 

in  actions  on  the  case,  when  plaintiff  re- 
covers less  damages  Uian  4m.,  iii,  214 
400. 

paupers  excused  from  paying,  ill,  400. 

in  trespass,  iii,  214. 

on  not  going  to  trial,  iii,  807. 

in  eauity,  i&,  451. 

in  criminal  cases,  iv,  862  and  n. 
Council,  Judicial  committee  of  privy,  i,  982^ 
n.,  2w)  n. ;  iii,  61,  n,  80.  n. 

president  of  the,  i,  280.  n. 

Its  present  organization,  Ui,  69,  n. 

the  neat,  i,  148. 
CouncUs  of  the  king,  i,  22. 
Counsel,  iii,  26. 
Counsel,  king's,  iii,  27. 

cannot  maintain  an  action  for  his  fees,  iii, 
28. 

action  against,  iii,  164 

not  answerable  for  any  matter  spoken  by 
Ivm,  iii,  29. 

for  prisoners,  iv,  855. 
Count,  i,  116, 898. 

in  dedaraUon,  iii,  298,  295. 

in  indictment,  iv,  98,  806,  n. 
Counterfeiting  the  king's  coin,  iv,  84,  88, 

100,  n. 

the  king's  seals,  iv,  88.  89. 
Counterpart  of  deed,  ii,  286w 
Counties,  i,  116;  iv,  411. 

corporate,  i,  120 

palatine,  i,  117-119;  iv,  481. 

courts  of,  iii,  79. 

members  for,  i,  159. 

electors  for,  i,  172, 178. 
Country,  trial  by  the,  iv,  849. 
County  court,  i,  267;  iii.  85;  iv,  411,  44L 

of  Middlesex,  iii,  82. 

holden  by  the  sheriff,  i,  848. 

its  Jurisdiction,  iii,  86. 

when  holden.  iii,  86. 

formerly  a  court  at  great  digni^.  Id. 

formerly  as  much  a  spiritual  as  a  temporal 
tribunal,  iii,  61. 
Conrt-baron,  ii,  90;  iii,  88;  iv,  411. 

may  hold  plea  of  personal  actions  under 
40i.;iii,84. 

writ  of  fUse  Judgment  lies  lo  oouita  at 
Westminster,  ib. 
Court,  payment  into,  when  it  may  be^  iii, 

804,  n. 
Court  hand,  iii,  828. 

Courts,  their  nature  and  inddenta,  iii,  88; 
iv,  258,  414. 

derived  from  the  power  of  the  crown,  iii,28. 

some  are  of  record,  others  not,  ill,  24. 

their  constituent  parts,  iii,  20. 

assaults  in,  iv.  120. 

are  of  four  sorts,  common  law  and  equity, 
eodesiattical,  military,  and  marftioie, 
iii,  80. 
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Orart,  origin  of,  iii,  80. 
inferior,  have  fallen  into  decay,  Ibu 
aula  reffia,  iii,  87. 
eatablisnment  of  distinct,  hat  been  adTan* 

tageooa,  iii,  81,  40. 
power  to  erect,  i,  267;  iii,  24. 
practice  of  tried  by  certificate  of  offioera, 

iii,  885. 
of  equity,  i,  63,  92. 
JuriBdiction  of,  iii,  46.  448. 
proceedings  in,  iii,  425  €t  idq, 
(See  **  Cbaaceiy,"  "  £quity/'  "Pleading," 

"Practice.") 
Ohristlan,  and  others,  which  reoeifopeea- 

liarUwB,  i,  88;  Ui,  61. 
martial,  i,  416;  iii,  68. 
profits  of,  i,  289. 
of  piepondre,  iii,  82w 
baron,  ill,  88. 
costomaiy,  ii,  90. 
of  bankruptcy,  iii,  66,  428,  A. 
hundred  court,  ill,  84. 
county,  iii,  85. 
of  wards  and  liveries,  ii,  69. 
of  common  pleas,  iii,  87. 
of  exchequer,  equitable  JurisdIctlOD  of,  ill, 

426. 
luriadiction  of,  in  respect  of  royal  mat- 
ters, ill,  428. 
Courts  of  exchequer,  general  Jurisdiction  of, 

iii,  48. 
of  high  commission,  iii,  447« 
of  master  of  rolls,  iii,  451. 
of  vice  chancellors,  iii,  426. 
criminal,  iv,  259  et  §eq. 
of  parliament,  ill,  56;  It,  299l 
of  lord  high  steward,  iv,  261. 
of  king's  beach,  Ui,  41;  iv,  265. 
of  star  chamber,  i,  280;  iU,  445;  It,  966, 

810.  429,  488,  487. 
of  chivabrv,  iii.  68;  !▼.  267. 
of  admiralty,  Ui.  68;  iv.  26a 
of  oyer  and  terminer,  iii,  58;  iv,  969. 
commission  of  assize  and  nisi  prius,  Iii, 

57;  iv,  269. 
of  general  quarter  sessions,  iv,  271  and  n. 
central  criminal  court,  iv,  271,  a. 
aherilTs  toum.  iv,  278. 
court-leet»  or  view  of  frank-pledge,  ib. 
of  coroner,  iv,  274. 
of  clerk  of  market,  iv,  275. 
of  special  and  private  jurisdiction,  ib. 
of  lord  steward,  treasurer,  or  comptroller 

of  king's  household,  iv,  970. 
forest,  iu,  71. 

of  commissions  of  sewers,  iii,  78. 
of  policies  of  insurance,  iii,  74. 
of  the  marshalsea,  iii,  76. 
of  Wales,  ill,  77. 

of  duchy  of  Lancaster,  Iii,  78,  429. 
of  counties  palatine,  Iii,  79. 
stannary,  ill,  80. 
of  Lonaon,  ^kc.  III.  81. 
of  the  universities,  iii,  88L 
Costumier  of  Normandy,  i,  lOt* 
Covenant,  what  it  is.  iii,  156. 
who  may  take  advanta.s:e  of,  iii,  107  and  a. 
what  ran  with  the  land,  iii,  107,  n. 
against  devisees,  iii,  480,  a. 


Covenant  \gj  or  with  persons  not  partlea  t« 
the  deed,  iii,  296,  n. 
impUed.  ii.  448.  n. 
real,  ii,  804;  iii.  157. 
for  title,  ii,  804. 

when  it  runs  with  the  land,  Ii,  904|  a. 
to  stand  seized,  ii,  888. 
writ  of,  ii,  850;  iii,  156. 
Covert-baron,  i,  442. 
Coverture,  1,  442. 

(See  "  Husband  and  Wife.**) 
Craven,  Iv,  848. 

meaning  of  the  word,  iii,  840,  n. 
Credible  witness,  iii,  870. 
Oeditors,  payment  of  debts  of,  by  executor, 
U,  61t 

appointing  debtor  executor,  ii,  511  and  n. 
executor,  iii,  18. 

oonveyancesand  assignments,  when  fraud- 
ulent apdnst,  ii,  296. 
(Mmes,  divisions  of,  iv,  1,  2,  0.  , 
Criminal  conveniatioD,  ii,  139. 
information,  iv,  80S. 

punishments,  i,  188;  iv,  7-16, 252, 258^  877. 
Croft,  what,  ii,  19. 

Crops  of  com,  Ac,  setting  fire  to,  iv,  246w 
Crossbill,  iii,  448,  451. 
Cross-remainders,  implication  of,  ii,  881. 
Crown,  descent  of  the,  i,  191;  iv,  418. 
office,  iv,  265,  80a 
hmds,  i,  286. 
Crown,  leases,  i,  287. 
power  of,  i,  835-887. 
all  lands  are  held  of,  ii,  01. 
royal  mines,  ii,  18,  48. 
royal  flah,  ii.  408. 
title  to  chattels  by  prerogative,  il,  408, 

505. 
ancient  Jewels  of,  are  heir-looms,  ii,  428. 
may  take  a  chattel  by  succession,  ii,  432. 
cannot  be  ioint  owner  of  a  chattel  with  a 

subject,  li,  400. 
prerogative  copyright,  ii,  410. 
property  in  came,  ib. 
no  lapse  of  n^ht  to  present  by,  11, 277. 
mortuary  on  death  of  bishop,  ii,  418,  426^ 
forfeiture  of  lands  to,  ii,  267. 
no  general  occupancy  against*  ii,  259. 
words  of  limitation  in  grants  to,  il,  109. 
descent  of,  to  collateral  relation  of  the 

half-blood  aUowed,  ii.  253. 
reversion  in,  not  barrable,  ii,  118. 
not  bound  by  sale  In  market  overt^  ii,  449. 
grants  by,  ii,  808,  346. 
mistake  or  deceit  of,  ii,  34a 
cannot  grant  monopolies,  except  for  in- 
ventions, ii,  407.  * 
Inluries  to,  remedied  by  usual  common- 
law  actions  or  inquests  Of  office,  iii,  257. 
peculiar  lurisdiction  of  exchequer  in  re- 
spect or,  iii,  428. 
Cucking  stool,  iv,  169. 
Cui  ante  divortium,  writ  of,  iii,  188. 
Cui  in  vita,  writ  of,  iii,  188. 
Culprit,  ii,  339. 
Cumberland,  theft  in.  It,  28& 
Chirate,  i,  893. 
Ids  remedy  for  non-payment  of  hie  sti- 
pend, ill,  90  and  n. 
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Oanttre  Uwi,  i,  46,  n. 
Oorator  of  infiuitt,  i,  40OL 
Ooimtores  viaram,  i,  858» 
Curfew,  iT,  119,  42a 
OoriaUtas,  U,  136. 
Ourrenpy.  i,  376-879. 
Cursing,  it,  69. 
Curtesy,  ii.  126. 

of  trusta,  ii,  127,  n. 

of  adyowBon,  ii,  127. 
Cu8t(^  of  idiots  and  lonatles,  t»  808;  ill, 

of  temporalities,  i,  282. 
Custody  of  the  law,  goods  in  not  to  be  dia- 

trained,  iii,  7  n. 
Custom  of  London,  i,  76, 76. 

of  merchants,  i,  76. 

distingaished  from  prescription,  ii,  268. 

title  to  personalty  by,  ii,  m 

of  York  and  London,  as  to  distribution  of 
intestate's  eflecU.  ii,  617. 

of  London,  how  tried,  iii,  881 

alienation  by,  ii,  866. 

dower  by,  ii,  182. 
Customary  court,  ii,  91,  n. 

freeholds,  U,  100, 148. 

dues  to  mills,  &&,  iii,  286. 
Customs  general,  i,  68-74;  iii,  OOl 

how  proved,  i,  70-74^  76. 

howsetUed,  i.  69. 
Customs  particular,  i,  74-79L 

how  allowed,  i,  78. 

when  legal,  i,  76-78;  ii,  86,  n. 
Customs  on  merchandize,  1,  814,  816. 
Custos  rotulorum,  i,  849;  Iy,  272. 
Custuma  antiqua  sive  magna,  i,  816. 
Custuma  parra  et  nova,  i,  816. 
Cutpurses,  iv,  242. 
Qy  pres  doctrine,  i,  480,  n. 

Damage  to  things  personal,  iii,  162. 

Damage  feasant,  in,  6. 

Damages,  title  to,  by  Judgment,  ii,  488;  iii, 

187. 
Dane-lage,  i,  66;  iv,  419. 
Darrein  presentment,  assize  of,  iii,  246. 

abolished,  iii,  245,  n. 

execution  in,  iii.  412. 
Date  of  deed.  ii.  804. 
Day,  fraction  of  a,  ii,  140,  n. 

in  banc,  iii,  277. 

in  court,  iii,  816. 

of  grace,  iii,  279. 
Deacon,  i,  888. 
Dead  body,  stealing,  ii,  429. 

stealing  ^roud  from,  It,  286. 
Dead  man's  part,  ii,  618. 
Deadly  feud,  iv.  244. 
Deaf,  dumb  and  blind,  1,  804;  ii,  497. 

wills  by,  ii,  497  and  n. 
Dean  and  chapter,  i,  882. 
Dean,  rural,  i,  888. 
Death,  ciyil,  1,  182;  ii,  12L 

appeal  of,  iy,  814,  424. 

execution  of  sentence  of,  Iy,  408,  404. 

action  for  causing,  iii,  119. 

of  party,  when  suit  abated  l^,  iii,  801. 
De  bene  ease,  iii,  888. 
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Debenture,  for  monqr,  te.,  ileaBiift  if, 

284. 
Debet  et  deth&et,  action  in.  iii,  166. 
Debt,  national  and  chaige  thereof,  i,  826;  iy, 

its  legal  acceptation,  ill,  164. 
action  of. when  it  maybe  brou^iit,  iii,  151 
on  amercement,  iii,  159. 
on  escape  iii,  164. 
on  bye-law,  iii,  159. 
on  Judgment,  iii,  158. 
on  penal  statutes,  iii,  159. 
information  of,  iii,  261. 
formerly  the  exact  sum  demanded  must 
have  been  recoyered.  Hi,  155. 
Debts,  ii,  464«<«0a. 
of  record,  ii,  465. 
by  specialty,  ii,  465. 

(Bee  "Bond,"  "Coyenant,"  "JudgmAnt") 
by  simple  contract,  ii,  465. 
merger  of,  ii,  465. 
negotiable,  ii,  466. 

(See  "Bills  of  Bxchange.'') 
promise  to  pay,  when  to  be  in  writing,  U, 

466. 
acknowledgment  of,  ii,  466. 
payment  by  executors,  and  priori^  of,  ii, 
511. 
Debtor,  relief  of  insolvent,  iii,  415;  iy.  410. 
refusing  to  discover  his  effects,  iv,  156. 
(See  * 'Bankruptcy.") 
Deceit,  action  of.  iii,  165, 166,  406. 

writ  of,  iii,  405. 
Decennary,  i,  114;  iv,  252. 
Deception  of  the  king  in  hia  grants,  i,  240^ 
Decisions  of  the  courts,  i,  69. 
Decisive  oath,  ill.  842. 
Declaration,  iii,  298. 
different  counts  formerly  inaerlad  in,  iii, 

294. 
conclusion  of,  iii,  294. 
Declaratory  part  of  a  law,  i,  61 

statutes,  i,  86. 
Declinatory  plea,  iv,  888,  886. 
De  consuetudinibus  et  servitiia.  writ,  iii, 
282. 
abolished,  Ui,  282,  n. 
Decree  in  equity,  iii,  451. 

has  the  force  of  a  Judgment,  iii,  458. 
Decretals,  i,  82. 
Decretum  Qratiana,  i,  82. 
Dedication  of  ways,  ii,  85,  n. 
dower  barred  by,  ii,  188,  n. 
Dedimus   potestatem,    i,  852;  ii,  861;  iii, 

447. 
Deed,  conveyance  by,  ii,  295. 
what  is.  ii,  295. 

several  species  of  deeds,  ii,  809. 
indenture  or  deed-poll,  ii,  295. 
original  and  counterpart,  ii,  296. 
covenants  by  or  with  persons  not  parties, 

ii,  296. 
may  be  printed,  ii,  297. 
consideration  not  essential  to,  ii,  290L 
by  feme  covert,  ii.  861,  862,  892. 
construction  of,  ii,  19,  379. 
recitals  in,  ii,  299. 

deed-poll  taken  most  strongly  against  the 
grantor,  ii,  121,  880. 
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Dead,  the  flnt  of  two  vepngiuuit  clauses  pre- 
ferred, iL881« 

intended  to  operate  one  way  may  operate 
another,  ii,  888,  870. 

preference  of  operation  at  the  common 
law,  ii,  870.  n. 

creation  of  estates  by. 

(See  ''Estate.'^ 
form  of  conveyance  of  estate  for  life,  ii, 

120. 
effect  of  conyejrance  without  words  of 

limitation,  ii,  107,  108,  n.,  120,  n. 
implication  of  cross-remainders,  ii,  88L 
formal  parts  of,  ii,  208. 

g remises,  ii,  208. 
abendum,  ii,  29a 

tenendum,  ii,  298. 

reddendum,  ii.  200. 

condition,  ii,  299. 

warranty,  ii,  800. 

coYcnants  for  title,  &c .  ii,  804. 

conclusion,  date,  te.,  u,  804. 

must  be  read  on  request,  ii,  804. 

signing  and  sealing,  ii,  805. 

statute  of  frauds,  n,  800. 

execution  while  incomplete,  il*  807. 

delivery,  ii,  806. 

escrow,  ii,  806. 

attestation,  ii,  807. 

stamps  on,  ii,  297. 

defeasance  to,  ii,  827. 

how  avoided,  ii,  808. 

erasure  or  alteration  of,  ii,  808. 

breaking  the  seal,  cancellation,  ii,  808^ 

disclaimer,  ii,  809. 

avoiding  by  judgment  or  decree,  ii,  809. 

right  to  custodv  of,  ii,  428. 

presumption  of  a  lost  deed,  ii,  266,  n. 

stealing  of,  iv.  824. 

forging  of,  iv,  248. 
Deer  in  a  park  are  heir-looms,  ii,  427. 
Deer  stealing,  iv,  285,  289. 

hunting,  killing,^,  in  general,  iv,  174. 

in  disguise,  iv,  144. 
Default,  judgment  by,  ill,  296, 805. 
Defeasance,  Ii.  827, 84^ 
Defectum,  challenge  propter,  iii,  862;  iy,852. 
Defence,  ite  legal  signification,  iii,  206. 

bv  counsel  in  criminal  cases,  iii,  855. 
Defensive  allegation,  iii,  100. 
Deforcement,  iii,  172. 
Defordant,  ii,  850;  iii,  174 
Definitive  sentence,  iii,  101. 
Degradation  of  peer,  i,  402. 
Degrees  conferred  by  thearohbidiop,  1,  881. 

of  guilt,  iv,  84. 

in  writs  of  entry,  iii,  181. 

of  kindred,  computation  of,  ii,  207  and  n., 
224. 
De  homine  replegiando,  writ  of,  iii,  128. 
Dehors,  matter  or,  Iii,  887;  iv,  890. 
Delay  of  the  law,  iii.  428. 
Delegates,  court  of,  iii,  66, 69. 

its  powers  transferred  to  the  king  in  coun- 
cil, iii,  67.  n. 
Delegating  legislative  powers,  i,  82,  n. 
Delegation  not  representation,  i,  159. 
^Delictum,  challenge  propter,  iii.  862;  iv,  852. 
I  Deliverance,  second  writ  of,  iii,  160. 


Delivery  of  deed,  ii,  OOflL 

of  goods. 

(See"  Sale.  "0 
Demandant  and  tenant. 

(See ''Ejectment.*) 
De  medietate  lingua,  jury,  iii,  850. 
Demesne,  seisin  in,  ii,  105. 

lands,  ii,  90,  100. 
Demesnes  of  the  crown,  i,  286. 
Demi-mark,  tender  of,  iii,  5. 
Demise,  ii,  817. 

Demise  of  the  crown,  i,  188,  240. 
Demi-vills,  i,  115. 
Democnu^,  i,  49. 

Demolishing  churches,  houses,  te.»  tWp  148^ 
Demurrer,  fii,  814. 

Joinder  in,  iU,  815. 

to  evidence,  iii,  872. 

how  decided,  iii,  828. 

in  eouity,  iii,  446. 

by  the  parol,  Ui,  480. 

to  indictment,  iv,  888. 
Demurrer  book,  iii,  817. 
Denizen,  i,  874;  ii,  249,  298. 
Deodands,  i,  300,  802;  iii,  259. 
De  otio  et  atia,  writ  of,  iii,  128. 
Departure  in  pleading,  iii,  810. 
De  populatio  agrorum,  iv,  874. 
Depositions,  iii,  888. 

against  prisoners,  ir,  296. 

in  equity,  iii,  449. 

in  ecclesiastical  courts,  iii,  100. 
Deprivation  of  clerks,  i,  893. 
De  proprietate  probanda.  iii,«  148. 
Dereliction  of  property,  ii,  9. 

title  to  new  land  left  by  the  sea,  ii,  861. 
Descender,  formedon  in,  iii,  192. 
Descent  of  the  crown  collateral,  1.  198;  iv, 
418. 

hereditary,  but  subject  to  limitation  by 
parliament,  i,  194. 

of  lands,  iv,  418,  421. 

title  by.  ii,  200  et  uq. 

feudal,  origin  of,  ii,  56. 

distinguished  from  purchase  and  escheat, 
ii,  201. 

different  kinds  of,  ii,  202. 

in  borough  English  and  gavel-kind,  ii,  88; 
84. 

no  lineal  ascent,  ii,  210.    See  240,  n. 

males  preferred  to  females,  ii,  212. 

primogeniture,  ii,  66,  214. 

consanguinity  and  degrees,  ii,  202,  207,  n., 
and  224. 
Descent,  collateral  consanguinity,  ii,  201 

heirs  apparent  and  presumptive,  it  208. 

canons  of  descent,  li,  208  ei  9eg, 

lineal   descent   to   issue   of  person  lasl 
seized,  ii,  208. 

Sartible  descent  among  daughters,  li,  214 
escent  of  title  of  honor  to  daughter,  ii, 
216. 
ancient  partible  descent  in  socage,  ii,  215. 
representation,  ii,  216,  219. 
collateral  heir,  ii,  220.  224 
fiction  of  feodum  novum,  held  aut  anti- 

quum.  ii,  221. 
effect  of  union  of  legal  and  equitable  ti- 
tles, ii,  222,  n. 
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DMcent,  different  hein  to  the  seme  pmm 
in  respect  of  different  estates,  ii,  828,  n. 

Immediate  descent  between  brotliers  and 
sisters,  ii,  896.  850. 

half-blood.  U,  887.  888,  84a 

poasessio  patris,  ii.  828. 

preference  of  male  stocks,  il,  884,  840.  n. 

rules  of  descent,  subsequent  to  the  year 
1888,  ii,  840.  n. 

lineal  ascent,  ii,  840,  n. 

through  an  alien,  ii,  886,  n.,  850,  851. 

corruption  of  blood,  ii,  851, 858. 

escheat,  ii,  844. 

(See ''Escheat") 

modes  of  fadlure  of  hereditaiy  blood,  11, 846. 

changing  the  stock  of  descent,  ii,  840,  a. 

effect  ot  partition  on,  ii,  191. 

of  equity  changed  by  merger  in  legal  es- 
tates, Ii.  887,  n. 

change  of  by  recoTery,  ii,  863. 

when  heir  takes  by  purchase,  ii,  840,  a. 

may  toll  right  of  entry,  iii,  176. 

of  copyholds,  admittaaoe  of  heir,  ii,  871. 

rules  followed  in  equity,  iii,  480. 
Desertion  of  children,  i,  458. 

by  soldiers,  1,  416;  It,  108. 
Description  of  property,    construction  of 

particular  woros,  li,  10. 
Detainer,  forcible,  iii,  179;  iy,  14& 

unlawful,  iii,  151. 
Determinable  fee,  ii,  109. 

(See  ''Estate.*^ 
Determination  of  will,  ii,  146. 
Detinet,  action'of  debt  in  the,  iii,  156. 
Detinue,  action  of,  when  it  may  be  brought^ 
iii,  158. 

execution,  iii,  418. 
Deyastation,  ii,  508. 
Deyises,  U,  878;  iy.  480. 
(See  ••Wills.") 

executory,  ii,  172. 

title  by,  m  general,  ii,  878. 

by  married  woman,  ii,  875,  a. 

reyocation  of,  ii.  876. 
Die  eat  sine,  iii,  816,  899. 
Diet,  excess  tn,  iy,  171, 
Diets,  i,  147. 
Digests,  i,  81. 

Dignity  of  the  king,  i.  84t 
Dignities,  ii.  87,  91. 

dfescent  of.  ii.  816. 

curtesy  of,  ii,  186.  n. 
Dilapidations,  remedy  for,  iii,  9L 
DUatory  pleas,  iii.  801. 

within  what  time  to  be  pleaded,  lil|  Ml,  n. 
Diminishing  the  coin,  iy,  90. 
Diminution  of  record,  iy,  890. 
Diocese,  i.  111. 
Direct  prerogatiyes,  i,  889. 
Directory  part  of  a  law,  I,  5Qi, 
Disabilities,  iy,  877. 

to  purchase  and  conyey,  ii,  891. 

of  Roman  catholics,  relief  from,  i,  888^  n. 

plea  to,  iii,  801. 
Disabling  a  man's  limbs  or  miembei%  iy, 

805-807. 
Disabling  statates,  il,  880;  iy,  488. 
Diiolaimer  of  tenure,  ii,  875;  III,  ^ 

id  estate,  ii,  809. 
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DlBOontinuaace  of  salt.  111,  896L 

of  estate.  III,  171. 
Disooyery  on  oath.  Ill,  888,  487. 

of  accomplices,  iy,  880,  881. 

by  bankrupt,  ii,  488. 
Discretion  of  Judges,  ill,  438. 
Discretionary  fines  and  imprisonment,iT«878 
Disfiguring,  iy,  807. 
Disguise,  offences  in,  iy,  144 
Dismembering,  punishment  by.  It,  877. 
Dismission  of,  bill,  ill,  451. 
Disorderly  houses,  iy,  167. 

persons,  iy,  169. 
Disparagement,  11,  70. 
Dispensing  power  of  the  king,  1, 148,  180^ 

848;  iy,  436.  460. 
Dispensation  from  the  pope,  iy,  115. 
Dispossession,  III.  167. 198. 
Dissection  of  murderers,  iy,  808,  877, 468. 
Disseisin,  li,  195,  803;  111,  169. 

at  election,  ill.  170. 

warranty  commencing  by,  li,  808. 

writ  of  entry,  sur.  lil.  188. 

release  of  right,  li.  825. 
Dissenters,  protestant,  iy.  50. 

disturbing  worslilp  of,  Iy,  54. 
Dissolution  of  parliament,  I,  187. 
Dissuading  witnesses,  offence  of,  Iy,  186. 
Distrainers,  must  find  a  proper  pound,  iii, 

18,  n. 
Distress,  remedy  by,  II.  41,  48.  48.  458;  111,5. 

for  what  It  may  be  made,  lU,  6. 

must  be  an  ancient  demise  at  a  ilxed  rant 

m,  6. 

what  may  be  destrained,  ill,  6u 

exemptions  from,  lil,  7. 

for  benefit  of  trade,  Ul,  7,  n. 

goods  In  custody  of  the  law,  ill,  9,  a. 

when  ^;oods  or  cattle  of  a  stranger  aiaj 

be  distrained,  ill,  8. 
fixtures  cannot  be  tiUcen,  111,  9. 
of  emblements,  li,  188,  n.,  404. 
when  com  may  be  taken,  ill,  9. 
when  Implements  of  trade  may  be  taken, 

ill,  9,  n. 
formerly  looked  upon  as  a  mere  pledge, 

lU,  9. 
must  be  made  by  day.  ill,  10. 
unless  in  case  of  damage  feasant,  ill,  10. 
may  be  made  within  six  months  after  de- 
termination of  lease,  lii»  10. 
goods  clandestinely  carried  off  premises 

may  be  taken,  stat.  8  Ann.  c  1^  III,  10 

and  n. 
cannot  be  made  twice,  iii,  11. 
must  not  be  excesslye.  III,  11. 
remedy  for  exoesslye,  111,  18. 
how  to  be  disposed  of.  Iii,  18. 
impounding,  ill,  18. 
sale  of.  III,  18. 
Distress,  party  distraining  not  to  be  deemed 

trespasser  ab  Initio,  nr,  18. 
remedy  by,  for  subtraction,  Ul,  881. 
illegal,  for  crown  debts,  Iy,  488. 
Irregularity  In,  does  not  make  the  land- 

lewd  a  trespasser  ab  initio,  ill,  818. 
Infinite.  iU,  tel,  880;  iy,  885, 818. 
Distribution  of  intestate's  efliMlSb  li,  tlii 

iy,  408,  424,  489. 
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Dtatrflmtion  of  intestate's  effects,  Uw  of 

domicile,  ii,  887,  n. 
District  ot  Columbia,  i,  113,  n. 
Distringas,  iii,  280. 

now  abolished,  iii,  280,  a. 

in  detinue,  iii,  413. 

in  equity,  iii,  445. 
Disturbance,  iii,  236. 

of  common,  iii,  237. 

of  franchises,  iii.  236. 

of  patronage,  iii,  292. 

of  tenure,  iii,  292. 

of  ways,  iii,  241. 
Distorbance  of  religious  assemblies.  It,  64, 

and  n. 
Disturber,  ii,  27a 

Diversity  of  person,  plea  of.  It,  SiM. 
Diridend  warrants,  forgerjr  of.  It,  248,  250. 
Diyidend  on  bankruptcy,  li,  487. 
Divine  law,  i,  42. 

offences  against,  iv,  d50. 

right  of  bishops,  iv,  436. 

of  kings,  i,  191. 
Divine  service,  tenure  by,  11,  lOlL 
Divorce,  i,  440;  iii,  94. 

dower  lost  by,  ii,  130,  n. 

court  of,  iii,  67,  n.,  95,  n. 
Dock,  stealing  from,  iv,  240. 
Docket  of  judgment,  ii,  611,  iii,  897. 
Doctrines,  illegal,  asserting  or  publishing, 

iv,  91, 116,  183. 
Does,  property  in,  ii,  898. 

right  to  keep,  ii,  416.  . 

damage  by,  iii,  153. 

stealing,  iv,  236 
Dome-book  of  Alfred,  i,  64,  66, 114;  iv,  411. 
Domesday  book,  ii,  49.  n.,  99;  iii,  331. 
Domicile,  regulates  succession  to  personal- 

Qr,  ii.  887,  n 

(See  "Dwelling  House.'O 
Dominions,  foreign,  i,  110. 
Donatio  mortis  causa,  ii,  614. 
Double  plea,  iii,  308. 
Dowager,  queen,  i,  224;  iv,  81. 

princess,  iv,  81. 
Dower,  title  by,  in  general,  iv,  424. 

estate  In,  its  origin,  nature  and  incidents, 
ii,  129  et  iM. 

bow  barred,  ii,  136  etteq, 

of  wife  of  heir,  who  died  without  having 
been  seized,  ii.  209,  n. 

of  a  trust,  127,  132,  n. 

of  wife  of  felon,  ii,  258. 

how  prevented,  ii,  136. 

Jointure  in  lieu  of,  li,  187. 

nnde  nihil  habet,  writ  of,  ill,  182L 

writ  of  riffht  of,  iii,  182. 

writ  of  admeasurement  of,  ill,  182. 
Draft  for  money,  ii,  467. 

forgery  of,  iv,  248. 
Dramatic  piece,  right  to  represent,  11,  407,  n. 
Drawbacks,  i,  815. 
Drawing  to  the  gallows,  iv,  92,  887. 
Druids,  their  customs,  1,  63;  iv,  408. 
Drunkenness,  how  far  it  excuses  crime,  It, 
25. 

punishment  for,  Ac.,  iv,  64. 

will  made  during,  ii,  497,  and  n, 
Dndiy  oonrt  of  Luicaster,  ill,  78. 


Ducking-stool,  iv,  167,  877. 

Due  process  of  law,  what  is,  1, 185,  n. 

Duelling,  iii,  837,  851 ;  iv,  145,  185,  199. 

Dukes,  1,  397,  409. 

Dumb  and  deaf  persons,  trial  of,  iv,  824. 

wills  by,  ii,  497. 
Dum  full  infra  setatem,  writ  of,  iii,  188. 
Dum  non  compos  mentis,  writ  of,  ill,  188. 
Duodecima  manus,  iii,  343. 
Duplex  querela,  iii,  246. 
Duplicates,  iii.  310. 
Duplicity  in  pleading,  iii,  808,  811. 
Duress  of  imprisonment,  1,  181, 186. 

per  minas,  i,  181. 

wills  made  under,  ii,  497. 

conveyance  by  person  under,  ii,  298. 

of  testator,  ii,  497. 
Durham,  county  palatine  of,  i,  117, 1181 

now  united  to  the  crown,  iii,  79,  n. 
Duties  of  persons,  i,  123. 

of  the  king,  i,  233. 
Duty,  ori^n  of,  ii,  8,  n.  ' 

action  for  breach  or  neglect  of,  iii,  164. 
Dwelling-house,  what  is,  iv,  224  and  n. 

breaking  in,  burglary,  iv,  226. 

to  make  distress,  iii,  11,  n. 

to  make  arrest,  iii,  28a 


Ealdormen,  i,  898. 

Ear,  loss  of,  iv,  146,  157,  160,  206,  248,  877. 
Barl,  i,  166,  89a 

Earl  marshal,  his  court,  iii,  68;  iv,  267. 
Earnest,  ii,  447. 

Easements,  distinguished   from  rights   of 

common,  &c.,  ii,  32.  n. 

description  and  classification  of,  ii,  36,  n. 

how  gained  and  transferred,  ii,  86,  266,  n. 

peculiarity  of  right  to  light  and  air,  ii,  2(36, 

n,  402. 
right  of  wa^,  b^  grant,  by  prescription, 

by  necessity,  li,  85. 
abandonment  of,  ii,  264,  n. 
Eat  inde  sine  die,  iii,  816,  899. 
Eaves-droppers,  iv,  168. 
EcclesiasticiEJ  matters. 

(See  "  Advowson,"  **  Simony." 
Ecclesiastical  courts,  separation  of,  from  the 
civil,  iii,  62;  iv,  415,  421. 
what  injuries  are  cognizable  by,  iii,  87. 
have  no  jurisdiction  to  try  the  right  to 

tithes,  ill,  88. 
method  of  proceeding  in,  iii,  98. 
Jurisdiction,  how  limited  at  present,  iii, 

67,  n. 
societies  In  America,  i,  376,  n. 
corporations,  i,  470. 
when  separated  from  civil,  iv,  415,  421. 
Ecclesiastical  persons,  residence  of,  ii,  822. 

leases  and  renewals  by,  ii,  318  et  mq, 
Edgar,  King,  his  laws,  i,  66;  iv,  412. 
Education  of  children,  i,  450. 
Edward  the  Ck)nfessor,  his  laws,  i,  66, 87,  n. 

iv.  412,  420. 
Egyptians,  iv,  126. 
Inectione  flrma,  writ  of,  ill,  197. 
I^ectment,  action  of,  iv,  441. 
now  the  only  mode  of  trying  title  of  lands, 
111,197,  n. 
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mBCtment,  whan  it  Um,  Ui,  199. 
introduction  of  Jadgment  to  leooyer  the 

t«rm,  and  writ  of  poflsesiion,  ill,  900. 
how  applied  to  the  use  of  trying  the  title 

to  land,  iU,  201. 
notice  to  be  giren  to  the  tenant  in  poeaee- 

aion,  iii,  201. 
regular  method  of  bringing  an  action  of, 

invention  of  new  method  of  trying  titles 

bv,  Ui,  202. 
notice  to  tenant  in  poasession,  iii,  208. 
tenant  may  defend,  iii,  208. 
landlord  may  be  made  defendant,  ill,  204. 
tenant  must  confess  lease,  entry  and  ous- 
ter, iii,  208. 
must  specify  in  the  rale  of   court  the 
premises  for  which  he  intends  to  defend, 
Iii,  204,  n. 
if  lease,  entry  and  ouster  not  confessed  at 
the  trial,  plaintiff  must  be  nonsuited, 
Ui,204. 
conMquence  thereof,  iii,  204. 
question  may  be  retried,  iii,  204. 
when  a  court  of  equity  will  interfere  to 

preyent  it,  iii,  204. 
wiU  not  lie  for  iDcorporeal  hereditaments, 

except  tithes,  iii,  206. 
remedy  where  rent  is  in  arrear,  iii,  206. 
Election  of  bishops,  i,  877;  iv,  115.  421. 
by  corporations,  i,  478,  n. 
of  magistrates,  i,  840;  It,. 413,  427. 
of  members  of  parliament,  1.  170,  177. 
of  Scotch  peers,  i.  161);  W,  416. 
of  Iri^h  peers,  i,  104,  n. 
of  widow  between  devise  and  dower,  ii, 

188,  n. 
of  remedy  in  case  of  nuisance,  iii,  220 
and  n. 
Blective  monarchy,  iv,  418. 
Electors  in  boroughs,  i,  172,  n. 
in  counties,  1,  172,  n. 
priTilege  of,  from  arrest,  iii,  289,  n. 
Eleemosynary  corporations,  i,  471. 
Elegit,  ii.  161. 

(See  "Judgment") 
ouster  of  estate  held  by,  iii,  198. 
writ  of,  iii,  417;  iv,  426. 
when  capias  ad  satisfaciendum  may  issue 
after,  iii,  419. 
Elisors,  i,  349;  iii,  855. 
Elopement,  i,  442. 
Sly,  Isle  of.  i,  120. 
county  of,  now  abolished,  Iii,  79,  lu 
destroying  powdikes  in,  iy,  244. 
Emancipation  of  slaves,  i,  42i8,  n.,  425,  n. 

of  children,  i,  453,  n. 
Embargo,  i.  270. 

Embezzlement  of  the  king's  stores,  Ac,,  !▼, 
101. 
by  clerks  or  servants,  iv,  281 . 
by  servants  of  persons  deceased,  Iv,  231. 
1^  bankrupts,  iv,  156. 
by  persons  in  the  public  service,  iv,  122. 
by  persons  employed  in  the  post-oflBlce,  iv, 

EmblemenU,  right  to,  ii,  408. 
go  to  the  executor,  ii,  408. 
dit^ess  of,  ii,  404. 
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Emblements,  of  tenant  for  lif e»  ti»  IMw 

of  tenant  for  years,  11, 14S. 

of  tenant  at  will,  ii,  146. 

what  are  emblements,  ii,  148. 
Emblements,  rights  of  devisee  and  heir  m» 
spectively,  ii,  122. 

rl^ts  of  incumbenta,  execnton,  Ac.»  &• 
128. 

riffhts  of  sub-lessees,  ii,  128. 
Embowelhig  alive,  iv,  92,  877. 
Embracery,  iv,  140. 
Eminent  domain,  i,  189,  n.;  ii,  86,  n. 
Emperor,  his  authority,  i,  242. 
Bmpson  and  Dudley,  iv,  810. 
Enabling  statute,  ii,  819. 
Enciente,  capacity  of  child  of  which  woman 
is.  i,  180;  ii,  169. 

Jury  to  determine  whether  woman  is,  iii, 
862;  iv,  805. 
Enclosure,  disseisin  by,  iii,  170. 

of  common,  ii.  84. 
Enclosure  acts,  ii,  84,  n. 
Encroachment  by  a  sea  or  river,  ii,  96L 
Endowment  of  vicarages,  i,  887. 
Enemies,  i.  257,  373,  n. 

adhering  to,  offence  of,  iv,  82. 
Enemy,  prize  of  eoods  of,  ii,  401. 

contract  with,  li.  401. 

right  to  bring  suit  suspended  during  war, 
ii,  401,  n. 

captives,  ii,  402. 
Enfranchisement  of  villeins,  ii,  94 

of  slaves,  i.  428.  n.,  4B5,  n. 

of  couyhold,  ii,  150. 
England,  countries  subject  to,  i,  98. 

cTassiflcation  of  laws  of,  i,  68. 

parliament  of,  1,  146. 

king  of,  i,  190. 

people  of,  i,  866. 

civil  divisions  of.  i,  118. 

ecclesiastical  divisions,  i,  llOi 

local  government  in,  iv,  app.  466. 
Englescnire,  iv,  195. 

English  courts,  delays  in.  as  compared  with 
courts  of  civil  law,  iii,  424. 

enumeration  of. 

(See  "  Courto.") 

for  trial  of  criminal  causes,  iv,  259.  M  iw. 
English  law,  proceedings  in,  iii,  322;  iv,  44L 

variety  of,  iii,  265. 

causes  of  intricacy  of,  iii,  266. 

vindicated,  iii,  827. 
English  language,  pleadings  required  to  he 
in,  iii,  817. 

proceedings  ordered  to  be  in,  except  tech- 
nical words,  iii.  822. 
Engravings,  copyright  in,  ii,  407. 
Embossing,  offence  of,  iv,  160. 
Enlarger  restate,  ii,  824. 
Enlarging  statutes,  i,  87. 
Enquiry,  writ  of,  iii,  89a 
Enrollment  of  annuity,  ii,  461. 

of  bargain  and  sale,  ii,  8^ 
Entails,  li,  112;  iv.  427.  481. 

of  personalty,  ii.  898. 

(See  "Estates. 'O 
Entry,  11,  812;  iii.  6. 174. 
when  may  be  made,  iii,  176. 
i      within  what  time  must  be  made,  iii,  179,  wl 
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Watijf  eoold  not  fonnerly  be  made  after 

allenatioii  by  tenant  in  toil,  iii,  17a 
nor  upon  deforcement,  iii,  178. 
tolled  by  descent,  iii,  176. 177. 
a  speedy  remedy  in  Sazoa  times,  iii,  188. 
forcible.  !▼.  148. 
in  burglary,  It,  336  and  n. 
Xquilibnum  of  powers,  ii,  159,  n.,  156,  n. 
Xqoity,  history  of.  iii,  49,  480. 
Ifiquity.  oourto  of.  i,  68,  98. 
distinguished  from  law.  iii,  486,  448. 
Jurisdiction  of  exchequer,  iii,  44,  486. 
oriffin  of  its  Jurisdiction,  ill,  486,  448. 
full  development  of,  iii,  440. 
former  Jealousy  of,  iiU  440. 
character  of,  in  its  Infancy,  iii,  488. 
sometimes  makes  merely  technical  distinc- 
tions, iii,  488. 
foundation  of  jurisdiction  of,  iii,  484.  448. 
when  it  follows  rules  of  law,  iii,  489.  480, 

484,441. 
general  nature  of.  ill,  489. 
•cannot  alter  the  common  law.  ill,  489. 
concurrent  Jurisdiction,  when  exercised. 

iii,  481. 
sends  some  matters  to  law,  iii,  481. 
bound  by  precedents.  Hi,  433. 
co^izance  of  fraud,  iii,  430. 
relieyes  against  accident  and  mistake,  iii, 

481. 
lemedies  defective  assurances  in  some 

cases,  iii,  481. 
interferes  in  whose  favor,  iii,  431,  n. 
proceedings  in  courts  of,  ill,  485,  448  et^eg, 
;  urisdiction  in  bankruptcy,  iii,  428. 
J  urisdiction  over  charities,  iii,  487. 
; urisdiction  incase  of  infants,  lunatics, 

&c,  ill,  486,  487. 
favors  creditor's  children.  &c,  ill,  481,  n. 
-remedy  in  case  of  bonds,  mortoages,  (fee, 

ill,  64. 489. 
Jurisdiction  to  enforce  agreements,  Ui,  485, 

488. 
relief  against  penalties  in,  iii,  435. 
renrds  foreign  law,  when,  iii,  486. 
enforcing  discovery  by,  iii,  487. 
mode  of  proof  in,  iii,  437,  438. 
Jurisdiction  in  cases  of  fraud,  iii.  487, 

489. 
mode  of  trial  in,  iii.  438. 
examination  of  witnesses,  iii,  488. 
Jurisdiction  to  perpetuate  testimony,  iii, 

488.450. 
mode  of  relief,  specific  performance,  iii, 

488. 
administration  of  assets  by.  iii.  439. 

Jurisdiction  over  loans  and  securities,  ib. 
urisdiction  over  trusts,  iii,  431,  439. 
prooeedings  in,  iii.  442  stieq. 

(See  * 'Pleading  r  "Practice.") 
right  of  parol  to  demur,  ill.  430. 
time  given  to  infants  by,  iii,  480,  n. 
of  stotute,  i,  61,  62.  n. ;  iii,  481. 
reserved,  iii.  453. 
Equity  of  redemption,  il.  159. 
Erasure  in  deed,  effect  of.  ii.  808,  n. 
Eriach,  iv,  818. 
Error,  writ  of,  iii,  406;  iv.  891. 
where  proseottted»  iv,  891. 


Bnor.dtfferences  between  appeals  and  writi 
of.  Ui.  56. 
bail  by  plaintiff  in,  iii,  41L 
costs  &,  111,899.410. 
in  equity,  ill,  454. 
in  lunacy,  iii,  427. 
Escape,  iii,  890,  415. 
upon  mesne  process,  action  on  the  case 

f6r.  ill,  165. 
after  1  udgment,  action  of  debt  for,  ib. 
sheriff  liable  for,  iii,  415. 
voluntory.  prisoner  cannot  be  token  after, 

iii,  415. 
negligent,  when  sheriff  excused  for,  iii,  415. 
assisting  in.  iv,  181. 
Escheat,  1,  802;  ii,  11,  72,  89,  241;  iv,  888, 
418.  418. 
distinguished  from  purchase  and  descent 

11,201. 
where  there  is  a  trust,  11,  246.  n. 
none  when  corporation  becomes  extinct, 

11,256. 
of  gavelkind  lands,  ii,  84. 
writ  of,  iii,  191 

whether  inquest  of  office  necessary,  i, 
872,  n. 
Escrow,  11,  807. 
Escuage,  ii,  74;  iv,  488. 
Esquire,  i,  406. 

son  or,  entitled  to  kill  game  when,  iv,  176. 
Essoign  day,  iii,  277. 
Estotes  in  personalty,  ii,  898. 
conditional  llmltotions,   conditions   and 

remainders,  11, 169  etteq. 
in  remainder,  11.  168. 

(See  "Remainder.*^ 
rules  as  to  limitotions  by  way  of  remain- 
der, executory  devise   and  springing 
uses,  ii,  165  «<  M9. 
freehold  to  commence  in  future,  il,  144, 

165. 
alienation  of,  11,  287  et  seq.,  290,  n. 
on  condition,  ii.  152  etteq, 

(See  "  Condition,"  "  Mortgage.") 
in  severalty,  U,  179. 
in  Joint  tenancy,  ii,  179  s^m;.,  192. 
lease  by  joint  tenants,  ii.  102. 
severance  of  Jointure,  11,  185. 
crown  cannot  hold  chattel  in,  11,  409. 
in  coparcenary,  ii,  187  €t  9eq. 
partition  of,  if,  189. 
in  common,  11,  191. 

adverse  possession  by  tenant,  11, 194,  n. 
good  faith  required  of  tenants,  ii,  194.  n. 
possession  by  tenants,  ii.  194. 
repairs  by.  ii,  194,  n. 
disclaimer  of,  ii,  809. 
forfeiture  of,  11,  274. 
division  of.  11,  168. 
a  freehold  or  a  chattel,  ii,  16. 
in  fee  simple,  ii,  104. 
in  demesne,  II,  1(KS. 
abeyance  of  the  freehold,  Ii.  107. 
rule  in  Shelley's  Case,  ii.  172,  n.,  242. 
in  fee  in  annuity.  II,  41. 
fees  simple,  conditional  and  determinabla 

distinguished,  ii,  109,  110. 
base  fee,  11,  109. 

fee  taQ  in  personalty,  U,  898;  iii,  118. 

597 


600 


GsmcBAL  Indbx. 


Bitatet,  in  lands,  ii,  110  el  $69, 

in  annuity,  ii,  41, 112. 

quasi  in  tail,  iii,  118. 

mcidents  to,  ii,  115. 

destruction  of  entail,  ii,  116,  848.  864,  n., 

864. 
in  copyholds,  how  barred,  ii,  871. 
forfeiture  of  entail,  ii,  117. 
liable  for  debts  to  the  crown  or  of  a  bank- 
rupt, ii,  119. 
may  be  appointed  to  a  charity,  ii,  119. 
cannot  merge,  ii,  177. 
leases  of,  ii,  819. 
after  possibility,  &c,  il,  124. 
in  term  for  ^ears,  ii,  898. 
frank  marriage,  ii,  115. 
not  of  inheritance,  ii,  120. 
indefinite  grant  passes  estate  for  life  of 

grautee,  when,  ii,  121. 
for  life  determinable,  ii,  121. 
EsUte,  Joint  life,  ii,  121. 
civU  death,  ii,  121. 
estovers,  emblements,  &c.,  ii,  122. 
apportionment  of  rent,  ii,  124. 
by  the  curtesy,  ii,  126. 

(See  "  Curtesy.") 
in  dower,  ii.  129. 

(See  ••Dower.") 
pour  autre  vie,  occupancy  of,  ii,  258. 
in  case  of  copyhold,  ii.  260. 
in  incorporeal  hereditaments,  ii,  260. 
is  assets,  ii,  260. 
entail  of,  ii,  118,  260. 
compelling  appearance  of  tenant  for  life, 

ii.  177. 
less  than  freehold,  ii,  140  et  mq, 
for  years,  ii,  140,  886. 

goes  to  executor,  ii,  431. 

origin  of,  ii,  141. 

requisites  to  lease,  ii,  148. 
(See  "Lease.") 

may  commence  in  f  uturo,  ii,  148. 

inter  esse  termini,  ii,  144. 

entail  of  term,  ii,  898. 
from  year  to  year,  ii,  144,  n.,  147. 
arising  out  of  parol  lease,  ii,  147. 
tenancy  under  mortgagee,  il,  150,  n. 
estovers  and  emblements,  ii,  144,  145. 
particular  estate,  remainder  and  rerer- 

sion,  ii.  176. 
executory  bequest  of  term,  ii,  175,  D. 
notice  to  quit,  ii,  146.  n. 
tenant  holding  over,  ii,  1(K). 
forcible  ejectment,  ii,  151. 
under  lease  and  assignment,  ii,  827,  n. 
merger,  ii,  177.  • 

by  statute  and  elei^t,  ii,  160. 

(See  "Judgment") 
at  will,  il,  145. 

emblements.  In  case  of,  ii,  146. 

determination  of  the  will,  ii,  146. 

copyholders,  ii,  147. 

(See  ••  Copyholds.") 

cannot  support  a  remainder,  ii,  165» 
at  sufferance,  ii,  150. 
KstareA  of  the  kingdom,  i,  156. 
Estoppel,  iii.  807. 
by  possession,   from  disputing  title,  ii» 

144,  a 
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Bstoppel,  b^  record,  ii,  465,  ik 

by  fine,  ii,  854,  n. 

by  recovery,  ii.  861. 

by  deed,  ii,  295,  808. 
Bstovers,  common  of,  ii,  85. 

tenant's  right  to,  ii.  85,  n. 

of  tenant  for  life,  ii,  122. 

of  tenant  for  years,  ii,  144. 

of  a  wife,  i,  441. 
Estoveris  habendis,  writ  de,  i,  441. 
Estrays,  i,  297. 

title  of  crown  to,  ii,  409. 
Estreat  of  recognizance.  &c.,  iv,  253. 
Estrepement,  writs  of,  iii,  224. 
Evidence,  written,  iii,  867. 

must  be  the  best,  nature  of  case  will  hA^ 
mit  of,  iii,  868. 
meaning  of  this  rule,  iii,  868,  a. 

privileged  communications,  iii,  868,  a. 

hearsay,  when  admissible,  iii,  368. 

demurrer  to,  iii,  872. 

in  equity,  iii,  487,  488.  447.  449. 

of  witnesses  abroad,  iii,  488. 
Evidence,  preservation  of ,  iii,  438,  450. 

on  an  appeal,  iii,  455. 

of  foreign  law,  iii,  486. 

most  be  relevant  to  issue,  iii,  867. 

deeds  not  stamped,  ii,  297. 

in  criminal  canes,  iv,  856. 

recognizance  to  give,  iv,  296,  n. 

stifling  offence  of,  iv,  808. 
Examination  of  prisoners,  iv,  296  and  n. 

in  e(]^uity,  ill,  449. 

of  witnesses,  iii,  872. 

trial  by.  iii,  831. 
Exception,  distinguished  froma  reservatioB, 

il  299. 
Exceptions,  bill  of,  iii,  872. 

to  answer  in  equity,  iii,  448. 
Exchange,  ii,  823. 

implied  warranty  and  right  of  re-entiy  In 
case  of,  ii,  828. 

of  chattels,  ii.  446. 

bills  of,  iii,  466. 
Exchequer  chamber,  iii,  56  and  n. 
Exchequer,  court  of.  set  up  by  William  iSbm 
Conqueror,  iii,  44. 

why  so  called,  iii,  44. 

oommon-law  court  of,  its  jurisdiction,  iii» 
45. 

equity  court  of.  its  jurisdiction,  iii,  44, 
426.  427. 

equity  jurisdiction  transferred   to   lord 
chancellor,  iii,  45.  n. 

writs  of  error  to  exch3quer  chamber,  iii, 
46,  n. 
Excise,  i,  288,  819,  822. 
Exclusion  bill,  i,  210. 

Excommunication,  greater  and  lesser,  ilir 
101. 

consequences  of.  lit,  102. 

discontinued  except  as  a  spiritual  censure^ 
iii,  101,  n. 
Excusable  homicide,  iv,  182. 
Execution,  iii,  412,  479. 

in  real  or  mixed  actions,  Hf,  41%, 

in  other  cases,  iii,  412. 

what  mav  be  taken  in.  ill.  417. 

from  what  time  goods  bound  by,  Iii,  421  • 
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Itoeotloii,  wlien  to  be  saed  ont,  Hi,  ^1. 

bj  elegit,  11, 161. 

eertiflcate  of  Judge  for  immediate,  iii,  894. 

tale  of  goods  after,  ii,  447. 

priority  of  conflicting  executions,  ii,  447, 
n. 

criminal,  It,  408. 

award  of.  It,  268,  453. 

plea  in  bar  of,  iv,  896. 

precept  of,  ir,  403. 

rule  for.  It,  404. 

▼arving  from  Judgment,  It,  179,  404: 

of  deyises,  ii,  876. 

of  uses,  ii,  888. 
Executive  power,  i,  190,  250. 
Executors  and  administrators,   history  of 
right  to  administer,  11,  491. 

appointment  of  executor,  ii,  508. 

infant  executor,  ii,  508. 

appointment  of  administrators,  ii,  504. 

aaministration  durante  minoritate,  ii,  503. 

administration  cum  testamento  annexo, 
ii,508. 

de  bonis  non,  ii.  506. 

durante  absentia,  ii,  503. 

husband's  right  to  on  wife's  estate,  11, 485. 

where  there  are  no  relations,  ii,  505. 

executor  of  executor.  &c.,  ii,  506. 
Executors,  duties  of  executor  of,  11,  507  «t 

acts  l)efore  probate,  ii,  507. 

executor  de  son  tort,  ii,  507. 

probate  of  will,  ii,  506. 

burial  of  deceased,  ii,  506. 

inyentory,  ii,  510. 

collecting  and  converting  assets,  11,  510. 

payment  of  debts,  in  what  order,  ii,  511. 

appointing  debtor  or  creditor  to  be  execu- 
tor, ii,  511,  512. 

payment  of  legacies,  ii,  512. 

abatement  and  refunding  of  legacies,  11, 
512. 

right  to  residue,  ii,  513. 

distribution  among  next  of  kin,  &c,  11, 
515  si  seq, 

distribution  by  custom.  11,  517. 

promise  by,  to  pay  debt  of  estate,  ill,  158. 

actions  by,  iii,  801  and  n. 

may  be  sued  on  simple  contract  demands, 
iii,  346  n. 

when  liable  to  pay  costs,  ill,  400  and  n. 
Executory  devise,  ii,  178,  884. 

contract,  11,  448. 

estate,  11. 168. 

remainder,  11, 169. 
Exigent,  writ  of,  Hi,  288;  Iv,  819. 
Exigl  facias,  writ  of,  iu,  288;  Iv,  819. 
Exile,  1,  187.  . 

of  offenders,  Ac  It,  862. 
Ex  officio  Informations,  iii,  427;  iv,  808. 
Ex  officio  oath,  Ui,  100,  447. 
Ex  parte  remedies,  iii.  letteq.,  15,  n. 
Expatriation,  right  of,  1,  869,  370  and  n. 
Expectancy,  estates  in,  11.  163. 
Expenses  of  prosecution,  iv,  862  and  n. 

of  witnesses,  iii,  869;  iv,  362  and  n. 
Exportation  of  wool.  Sdc.,  iv,  154.  428. 
I  Exposing  person,  offence  of,  iv,  65. 

goods  for  sale  on  Sunday,  Iv,  64. 


Exposing  Infected  persons,  Iv,  161. 
Ex  post  facto  laws,  i,  46. 

cannot  be  passed  in  America,  1, 46,  n. 

constitutional  meaning  of  the  term,  ib» 
Express  malice,  iv,  198. 

condition,  11,  154. 

contract,  11.  448;  ill,  154. 

warranty,  11,  801. 
Extendi  facias,  iii,  420. 
Extent,  when  Issued,  iii.  420. 
Extinguishment  of  right,ii,  825. 
Extortion  by  officers,  iv.  141. 

or  blackmail,  iv,  244. 
Extra  Judicial  remedy  does  not  exclude  o^ 

dinary  course  of  Justice,  iii,  22. 
Extra  parochial  places,  1,  114 
Extra  parochial  tithes,  1,  284. 
Extravagantes  Joannis,  1,  82. 
Eye,  putting  out,  iv,  206,  207. 
Eyre,  Justices  in.  iii,  58,  72;  iv,  422,  428. 

killing  of,  iv,  84. 


Facto,  king  de,  1,  204,  871;  iv,  77. 
Factor,  i,  &7;  iii,  487. 

goods  in  hands  of,  not  distrainable,  8,  n. 
Ffdr,  ii,  88;  iii,  218. 

who  appoints,  1,  274. 

nuisance  to.  iii,  218. 
False  imprisonment,  what  constitutes,  Hit 
127;  IV,  218. 

action  of,  iH,  188. 
False  Judgment,  writ  of,  ill,  84,  406. 
False  personation  of  bail,  iv,  128. 

of  soldiers,  seamen,  <Sto.,  iv,  250. 
False  pretences,  offence  of,  iv,  15i9. 
False  return,  action  for,  iii,  110. 
False  rumors,  when  indictable,  iv,  149. 
False  verdict,  iii,  402;  Iv,  140. 
False  weights  and  measures,  iv,  157. 
Falsi  crimen,  iv,  89,  134,  156,  247. 
Falsifying  attainder,  iv.  890. 

coin,  iv,  84,  88,  90,  98,  100,  n. 

Judgment,  iv,  890. 

records,  iv,  128. 
Fealty,  i.  367;  ii,  45.  63,  86.  176,  867. 

subtraction  of.  iii,  230. 

how  remedied,  iii,  231. 
Fear,  putting  in,  iv,  242. 

of  crime,  security  In  case  of,  iv,  251. 
Fee  simple,  ii,  104. 

tail,  ii.  112. 

what  words  will  pass  a.  ii.  108,  n.,  109,  n. 
(See  ••Estate.") 
Fee  farm  rent,  ii,  43. 

Fees,  ecclesiastical,  must  not  be  contrary 
to  common  law.  iii,  80. 

action  to  recover  back  from  barrister  will 
not  lie.  iii,  80. 

counsel  cannot  maintain  action  for,  Iii, 
28    ' 

physician  cannot  recover,  iii,  28,  n. 
Feigned  is»ue,  iii,  452. 
Fclo  de  se.  iv,  189  and  n. 

forfeiture  of  goods  of,  11,  409,  499. 
Felon  cannot  make  will,  ii,  499. 

who  is,  iv,  1)4. 
Felonious  homicide,  iv,  188. 

(See  **Murder,"  'SManslaughter.'*) 
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Felony,  definition  of,  It,  94, 

appeal  of,  iv,  810. 

compoundiD^,  !y,  184. 

mispriflion  of,  iv,  121. 

punishment  of,  !▼,  98,  216.  222. 

forfeiture  by,  u,  284,  409.  499. 

oonyeyance  to  felon,  ii,  290. 
Females,  discrimination  agaiast.  1,  445,  n. 

punishment  of,  for  treason,  iv,  98. 

as  reigning  monarchs,  i,  215. 

petty  treason  by,  iv,  75,  208. 

stealing  or  sed  iction  of,  iv,  209. 

Juiyof,  iu,  882;  iv,  895. 
Feme  covert,  i,  442. 

(Bee  "Dower,''  "Husband  and  Wife.*^ 
Ftoflment,  ii,  810  et  seq, 

lively  of  seisin,  ii,  311  «<  teg.,  81S. 
Ftorme,  11,  818. 

Fens  nature,  aoimals,  ii.  889,  408. 
Fton,  setting  fire  to,  iv,  246,  d.,  247. 
Ferry  near  anient  ferry  a  nuisance,  ill. 

Fetters,  iv,  800,  822. 
Feudal  actions,  iii,  117. 
Feudal  system,  history  of,  ii,  44  «<  Mg.,  03, 
n;iv,418,  418. 

services  due  to  the  lord,  ii,  54. 

oath  of  fealty,  ii,  58. 

homage,  Ii,  51 

feuds  not  hereditary  at  first,  ii,  55. 

reliefs,  ii,  56,  87. 

descent,  ii,  50. 

leetraints  on  alienation,  ii,  67. 

feuds,  proper  and  improper,  ii,  58. 

all  lands  held  of  the  crowo,  ii,  51. 

gradual  relaxation,  ii.  52. 
Feudum  antiquum,  ii,  212,  221. 
Feudum  novum  held  ut  antiquum,  ii,  08, 

n.,  221. 
Fictions,  legal,  beneficial  and  useful,  iii,  43, 
107. 

in  fictione   Juris  consisiit   ssquitas,  iii, 
283. 
Fictitious  plaintiif,  iv,  184. 

bail,  Ui,  291. 
Fidei  commissum,  ii,  827. 
Fidejussors,  iii.  106,  281. 
Fief.  ii.  45. 

Fieri  facias,  iii,  416,  417. 
Fifteenths,  i.  800. 
Fighting,  offences  of,  iv,  183L 
Filial  portion,  ii,  519: 
Pinal  judgment,  iii,  898. 

decree,  Iii,  453. 
Finding  indictments,  iv,  805. 
Finding  of  gooilH.  i.  20.1;  ii.  9,  403. 
Fine  for  alienation.  11,  71,  89. 

for  endowment,  ii,  183. 

for  copyhold,  ii,  Ui. 
Fine  of  lands,  ii,  118.  848,  852;  iii,  156, 166; 
iv,  426,  429. 

bar  by  non-claim,  ii,  854,  856. 

how  it  affects  parties,pri  vies  and  strangers, 
11,358. 

bar  of  feme  covert,  il,  855. 

deeds  to  declare  uses  of,  ii,  868. 

now  abolished,  ii,  364,  n. 
Fines  and  forfeitures,  when  grantable,  Ul, 
259;  iv,  379. 
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Fines  and  forfeitures,  when  erantable,  for 
misdemeanors,  iv,  377,  378. 
are  debts,  iii,  159. 
Finger,  disabling,  iv.  206. 
Fire,  negligence  of.  i.  431;  iv.  223. 
(See  "Arson,"  "Baming.'O 
liability  of  tenant  for  accidental,  il,  281. 
Fire-bote.  ii,  85. 
Fire  ordeal,  iv,  842. 
First  fruits,  i,  284;  ii.  66;  iv,  107. 
Fish,  royal,  i,  223.  290;  ii.  403. 
in  a  pond  are  heir  looms,  ii,  427. 
stealing,  iv.  236. 
FUhery,  ii,  89,  40,  417;  iv,  424. 
common  of,  ii,  34. 
riffht  of,  in  public  waters,  ii.  34. 
Fish  pond,  destroying,  iv.  246. 
Fitzherbert,  i,  72;  iii.  183. 
Fixtures,  when  removable,  ii.  281,  n.' 
cannot  be  destraioed,  iii,  9. 
stealing  or  ripping  from  building,  Ac, 
iv,  283. 
Fleet  prison,  iii.  444. 
Fleeto,  1,  262,  iv.  419. 
Fleta,i,  73;iv,  427. 
Flight,  confession  by,  iv,  887. 
Floodgates,  destroying,  iv,  144, 245. 
Flotsam,  i,  293;  ill,  106. 
FolUand.  ii.  90. 

Food,  offences  of  selling  short  weight,  ^kc, 
iv,158. 
forestalling,  regrating,  Ac.,  iv.  159. 
supplying  unwholesome,  iv.  162. 
stinting  apprentices  in,  iv,  197. 
implied  warranty  in  sale  of.  ii.  451,  n. 
Force  when  repellable  by  death,  iv,  181. 

injuries  with  and  without,  iii.  11& 
Forcible  abduction  and  marriage,  iv,  206 
and  n. 
entries,  remedies  for,  iii,  179. 
entry  and  detainer,  iii,  179;  iv,  148. 
resumption  of  possession,  iii,  5,n.,  179. 
ejectment,  ii,  151.  n. 
Foreclosure  of  mortgage,  ii,  159  and  n. 
Foreign  bUls.  ii.  467. 
Foreign  coin,  forging,  iv,  89.  99,  100,  n., 

120. 
Foreign  country,  indictment  in,  iv,  303, 805 

and  n. 
Foreign  documents,    forgery  of,   iv,    250 

and  D. 
Foreign  dominions,  i,  110. 
Foreign  law.  when  regarded  and  on  what 
evidence,  iii.  436. 
succession,  regulated  by  law  of  domicil, 
ii,  337.  n. 
Foreign  prince,  pension  from,  iv,  123. 
Foreign  service,  iv.  100. 
Forest  laws.  ii.  38,  416,  419;  iii,  78;  iv,  415, 

430.  421. 
Forest  courts,  ill,  71. 
Foresta,  carta  de.  Iv,  428. 
Forests,  i.  289 ;  ii,  14,  89. 
Forestalling,  iv,  159. 
Foretooth,  striking  out,  iv,  206. 
Forfeiture,  i,  299. 
title  by,  ii,  153,  267;  iii,  160;  iv,  881,  486. 
for  crimes  and  misdemeanors,  ii,  367.  409, 
420,  421;  iv,  877,  881,  886,  438,  424. 
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Voifeiture,  of  estate  tail  for  treason,  iL  117; 
iy»  881. 

lor  alienation  in  mortmain,  ii,  368. 

lor  alienation  to  an  alien,  ii,  974. 

Iqr  tortious  alienation,  ii,  274. 

1^  disclaimer,  ii,  275. 

on  lapse  of  presentation,  il.  276. 

1^  simony,  ii,  278. 

1^  breach  of  condition,  ii,  281. 

for  waste,  ii,  281. 

of  copyholds  by  breach  of  custom,  ii,  84. 

by  bankruptcy,  ii,  285. 

relief  from,  in  equity,  ill,  485. 

equity  will  not  aid,  li,  157,  n. 
Forzeitures  are  debts,  iii.  159. 
Forffery,  what  is,  iv,  247. 

what  instruments  the  subjects  of.  It.  948, 
249,  250  and  n. 

of  psrish  registers,  iv,  163. 

forged  indorsement  of  bill,  il,  490,  n. 
FoigiTcness  by  prosecutor,  iv,  864. 
Forma  pauperis,  suit  in,  iii.  400. 
Formedon,  action  of,  iii,  101. 
Forms  of  law,  unalterable  except  by  parlia- 
ment, i,  142. 

of  action,  iii,  116. 
Fornication,  iv,  64. 
Forts  and  castles,  i,  263. 
Fortune  tellers,  iv,  62. 
Forty  days'  court,  iii.  71. 
Founder  of  a  corporation,  who  is,  i,  480. 
Foundling  hospitals,  i.  181. 
Fraction  of  a  day,  ii,  141,  n. 
Frames,  breaking  of,  &c.,  Iy,  247. 
Franchise,  royal.  1,  802. 
Franchises,  ii.  37,  40,  n. 

disturbance  of,  iii,  23d. 

usurpation  of,  iii,  262. 

allowance  of.  iii,  203. 

(See  "  Corporation. 'O 
Frankalmoign,  ii,  77.  101. 
Franking  letters,  i,  323,  n. 
Frankmarriage,  ii,  115,  19u. 
Frank-pledffe,  i,  114;  iv,  258. 

Tiew  of,  IT,  273. 
Frank  tenement,  ii,  61, 104. 

(See  "Tenures.") 
Fraud,  Jurisdiction  in  case  of,  iii,  481,  437, 

489,  442. 
Fraud,  criminal,  ir,  158. 

Yitiates  contracts,  ii.  444,  n. 
Frauds  and  perjuries,  statute  of,  ii,  297, 
806,  864,  448,  466,  600,  515;  iii,  158;  Iy, 
439. 
parol  leases,  when  valid,  ii,  297. 
as  to  contracts,  ii,  442. 
trusts,  ii,  337. 
declaration  of  uses  of  flues,  Sbc.,  ii,  863, 

864. 
execution  of  wills,  ii.  376. 
Fraudulent  conveyances,  <&c.,  ii,  296,  441. 

devises,  ii,  878;  iii.  430 
Free  warren,  ii,  88,  417. 
Free-bench,  ii,  122,  129,  n. 
Free  fishery,  ii,  89,  410,  417. 
Free  services,  ii,  60. 

Freehold,  fixtures  to,  when  removable,  11 
281,  n.  (See  "  Estate.") 

customary  freeholds,  ii,  149. 


Freeholders,  Judges  of  county  courts,  iii, 

86. 
Fresh  suit,  i,  297. 
Fruit  trees,  destroying  or  damaging,  iy, 

246  and  n. 
Full  age,  i,  463. 
Fumage,  i.  324. 
Funds,  public,  i,  331. 
FuDeral  expenses,  ii,  508. 
Furandi  animus,  iv,  230,  282. 
Furze,  setting  fire  to,  iv,  247. 
Future,  freehold  in,  it,  144,  166. 


Gage,  estates  in,  iii.  167. 

and  pledges,  iii,  280. 
Cktme,  property  in,  ii,  14,  394,  410  et  9eg, 

laws  respecting,  ii,  410  ei  ieq.;  iv,  175,  n; 
217,  n, 

of  free  warren,  ii,  89. 

beasts  of  park  or  chase,  ii,  38. 

shooting  person  in  pursuit  of,  iy,  27,  ]i«» 
174. 

trespass  in  pursuing,  iii,  218,  214. 
Game-keeper,  ii,  418;  iv,  217,  n. 
Gkuning,  iv,  167,  170,  171. 

(See  **  Wagers.'O 
Gaming-houses,  iv,  171. 
Gaol  delivery,  iv.  270. 
Gaol  distemper,  i,  846. 
Gaols,  i,  846;  iv,  377. 
Gaolers,  i,  846;  iv,  300. 

compelling  prisoners  to  be  approvers,  iy, 

when  guilty  of  murder  in  cruelty,  iv,  197. 
(hardens,  robbing  of,  iv,  233. 

damaging  trees  in,  iv,  247. 
Garter,  knight  of  the,  i,  403. 
Gavelkind,  1,  74,  76,  n.,  79;  U,  84, 128,  220; 

iv,  409,  413. 
(General  demurrer,  iii,  315. 
General  fund,  i,  331. 
General  issue,  why  so  called,  iii,  805. 

when  formerly  pleaded,  iii,  305;  iv,  888b 

what  it  is  in  the  several  actions,  iii,  806. 

special  plea  amounting  to,  iii,  809. 
General  occupancy,  ii,  258. 
General  services,  iv,  272. 
(General  statute,  i,  85. 
General  verdict,  iii,  378;  iv,  854. 
(General  warrant,  iv,  291. 
(Generalissimo,  i,  261. 
Gentlemen,  i,  405,  406. 

should  know  the  laws,  i,  7, 18,  86. 
Gibbon,  commendation  of  Blackstone  fay, 

i,  87,  n. 
Gifts  of  land,  ii,  816. 

of  chattels,  ii,  440. 
Gilda  mercatorla,  i,  478. 
Girl,  abduction  of,  iv,  209. 

carnally  abusing,  iv,  212. 
Glanvil,  i,  72,  421. 
Gleanine.  illegal,  iii,  213,  n.,  318. 
God  and  religion,  oftences  against,  iv.  (Kt  to 

65,402. 
Good  behavior,  security  for,  iv,  251 ,  256. 
Good  consideration,  ii,  297. 
<jk>ods  and  chattels,  ii,  884. 

(See  "Personalty.**) 
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Goods  and  chattels,  effect  of  condemnation 

of,  in  exchequer,  ii,  262,  n, 

when  bound  by  execution,  iii,  421. 

larceny  ol 

(See  "Larceny.") 
OoTse,  setting  fire  to,  iv,  246. 
GoYemment,  origin  and  object  of,  i,  48. 

its  forms,  i,  49. 

contempts  against,  iv,  123. 
Grand  assize,  trial  by,  iii,  841,  850;  It,  422. 
Grand  costumier  of  Normandy,  i,  106. 
Grand  luror  disclosing  evidence.  It,  126. 
Grand  Jury,  iii.  851.  m;  iy,  802. 
Grand  and  petty  larceny,  iv,  889. 
Grand  serieanty,  ii,  78,  77,  78. 
Grant,  of  nereoltaments,  ii,  817. 

construction  of,  879  et  seq. 

presumption  of  a  lost  grants  ii,  266,  n. 

of  chattels,  ii,  440. 

by  the  crown,  ii,  846. 

by  gOTemment,  ii,  109,  n. 
Great  council,  i,  147. 
Great  seal,  ii,  846;  iii,  47. 

counterfeiting  it,  !▼»  88,  98. 
Great  tithes,  i,  888. 
Green-house,  robbeir  of.  It,  288. 
Gregorian  code,  i,  81. 
Growing  crops. 

(See  "EmblemenU.") 
Guardian  and  ward,  i,  460;  iii,  141. 

by  appointment  of  the  court  of  chancery, 
i,  468. 

l^  custom,  i,  462. 

by  election,  i,  462,  n. 

by  nature,  i,  461. 

by  statute,  i,  462. 

for  nurture,  i,  461. 

in  socage,  i,  461. 

of  the  poor,  i.  861,  n.,  462. 

lof  the  royal  family,  i.  225,  462,  n. 

guardian  8  remedy  if  his  ward  be  taken 
from  him,  Iii.  140. 

court  of  chancery  is  general  guardian,  iii, 
426. 
Guardian  ad  litem,  i,  461,  n;  iii,  427. 
Guardianship,  in  chivalry,  i,  462;  ii,  67;  iii, 
140. 

in  socage,  ii,  88. 
Guernsey,  Isle  of,  i,  107. 
Guild  or  Guildhall,  i,  474. 
Gunpowder,  exclusive  patent  for  making  or 
importing,  iv,  116. 

keeping  or  carrying  it  illegally,  iv,  168. 
Gypsies,  iv,  165. 


Habeas  corpora  Juratorum,  iii,  854. 
Habeas  corpus  ad  respondendum,  iii,  129. 
ad  satisfaciendum,  iii,  129. 
ad  prosequendum,  testificandum,  &c.,  iii, 
180. 
Habeas   corpus  ad  faciendum  et  recipien- 
dum, iii,  181. 
when  cause  not  to  be  removed  by,  iii,  131. 
ad  subjiciendum,  iii,  181-184. 
cum  causa,  iii.  77. 
Habeas  corpus  act,  i.  128,  135;  iv,  433. 
suspension  of,  i.  136. 
passage  of,  iii,  135,  n. 
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Habeas  corpus  act,  subsequent  exten^on  of« 

iii,  187,  n. 

substance  and  use  of,  ii,  187,  n. 
Habendum,  ii,  298. 
Habere  facias  possessionem,  iii,  412. 
Habere  focias  seisinam,  iii,  412. 
Habitation,  offences  against,  iv,  220. 

(See    "Arson,"  "Burglary."  "Dwelling- 
house.") 
Hackney  coaches  and  chairs,  i,  825. 
Half-blood,  i,  70,  194;  ii,  283. 
Hamesecken,  iv,  223. 
Hamlets,  i,  115. 
Hannaper  office,  iii,  49. 
Hand,  Duming  in,  iv,  867,  869,  871,  877. 

disabling,  iv,  206. 

holding  up,  iv,  828. 

loss  of,  iv,  125, 154,  276,  877. 
Handsel,  ti,  448. 

Handwriting,  similitude  of,  iv,  858. 
Hanging,  iv,  876. 
Hanover,  i,  110. 
Harbors,  injuries  to,  iv,  144. 
Hard  labor,  punishment  of,  iv,  877. 
Hares,  stealing  of,  iv,  235. 
Havens,  i,  264 
Hay  bote,  ii,  85. 
Hawks,  stealing  of,  iv,  236. 
Head  of  the  church,  i,  279;  iv,  430. 
Headborough,  i,  114. 
Health,  protection  of,  i,  124. 

offences  against  public,  iv,  161. 

nuisances  to,  iii,  122. 
Hearing  in  equity,  iii,  451. 
Hearsay  evidence,  iii.  868. 
Hearth  money,  i,  826. 
Hedge-bote,  li,  85. 
Heir,  apparent  and  presumptive,  ii,  908. 

expectant,  sale  by,  ii,  4M. 

when  he  takes  by  purchase,  ii,  240,  n. 

favor  to,  i,  450. 

nemo  est  hieres  viventis,  ii,  224. 
(See  "Descent.") 
Heiress,  stealing  of,  iv,  208,  209,  n. 
Heir  looms,  ii,  17,  427  ei  uq. 

not  devisable  apart  from  freehold,  ii,  429. 
Heirs,  when  word  necessary  to  create  fee, 
ii,  107,  120,  n.  ^ 

exceptions  to  this  rule,  ii,  108,  n.,  109.  n. 
Helping  to  stolen  goods  for  reward,  iv,  132. 
Hengham,  i,  72;  iu,  409;  iv,  427. 
Henry  I,  his  laws,  iv,  420. 
Heptarchy,  iv,  410. 

Herald's  visitation  l)ooks,  evidence  of  pedi- 
gree, iii,  105. 
Herbage,  right  to,  ii,  84,  85,  n. 
Hereditament,  what,  ii,  17,  20,  106. 

ejectment  for,  iii,  206. 
Hereditary  excise,  i,  288,  819,  822. 
Hereditary  riffht  to  the  crown,  i,  191,  209. 
Heresy,  iv,  44. 

Heretico  comburendo,  writ  de,  iv,  46,  439. 
Heretochs,  i,  807,  408;  iv,  418. 
Heriots,  11,  97,  422. 
Heriot  service  and  heriot  custom,  11,  422. 

seizing.  Soc,,  iii,  14. 
Hermogenian  code,  i,  81. 
High  commission  court,  iii,  67,  447;  iv,  42 
483,439. 
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Hl|^  oonftable  of  Bngland,  i,   855;  iy, 
268. 

ooort  of.  ill,  68;  iy,  267. 
EUgh  misdemeanora,  iv,  121. 

impeachments  for,  Ir,  259. 

(See  "Impeachment.") 
High  tteward  of  Great  Britain,  court  of,  vr, 
261,84a 

in  parliament,  iy,  260,  268. 
High  steward  of  Oxford,  court  of,  iy,  877. 
High  treason,  iy,  75. 

trials  in,  iy,  851.  440. 
Highway,  remedy  when  out  of  repair,  il, 
86,  n.  « 

how  established,  ii,  85,  ii« 

annoyances  in,  iy,  167. 

offence  of  not  repairing,  iy,  167. 

x>bbery  in  or  near,  iy,  243. 

nuisances  to,  iii,  5. 
Highways,  suryeyors  of,  i,  857,  858. 
Hiring,  li,  453. 
History  of  the  law,  iy,  407. 
Hoes,  keeping  of  in  towns,  Iy,  168. 
Holding  oyer  by  tenant,  iii,  210. 

penalty  therefor,  ii,  151;  iii.  211. 
Holidays,  note  not  to  be  protested  on,  ii, 

46U,  a 
Homage,  by  bishops,  i,  284,  879;  iy,  421. 

nature  and  yarieties  of,  ii,  54,  n.,  300. 

of  a  court-baron,  ii,  91. 

liege,  i,  867. 

simple,  i,  867. 
Homicide,  iy,  177. 

when  justifiable,  iy,  178,  179. 

in  self-defence,  iii,  8,  n. ;  iy,  183. 

when  excusable,  iy,  182. 

felonious,  iv,  188. 

self-murder,  iy,  189. 

manslaughter,  iv,  191,  192. 

murder,  ly,  104  etseg, 
Homine  replegiando,  writ  de,  iii,  129. 
Honor  of  peer,  i,  402. 

answer  upon,  iii,  446. 
Honor,  court  of,  iii,  104. 

titles  of,  i,  271;  ii,  87,  91.  216;  iv,  271. 
Honoris  respectum,  challenge  propter,  iii, 

261 ;  iy,  352. 
Hop-binds,  destroying,  iy,  246i 
Horse  races,  iy,  173. 
Horses,  sale  of,  ii,  450. 

ill  treatment  of,  iy,  246. 
Hospitals,  i.  471,  474. 

their  yisitors.  i.  482. 
Hotchpot,  ii,  190,  515.  617. 
Hot  house,  robbery  of,  iy,  233, 
House,  is  land,  ii,  18. 

^rant  of.  il.  18.  n. 

immunities  of,  iy,  223. 

larceny  from,  iy,  240. 

entering  to  demand  or  pay  money  not  a 
trespass,  iii.  212. 

(See  "Arson,"  "Burglary.") 
Hoose-bote,  ii,  85. 
House  duties,  i.  825. 
House  of  commons,  i.  158. 

how  elected,  i,  175,  177. 

its  peculiar  laws,  Ac,  i,  169. 

methods  of  proceeding  in  elections,  !» 
177,  181. 


House,  Its  members  thoold  understand  law, 

i,  9, 10. 
House  of  lords,  i,  155, 158. 
its  peculiar  laws,  &c.,  i,  167. 
writ  of  error  to,  from  Ireland,  iii,  410.  n. 
appeal  to,  from  chancery,  ill,  56. 
its  Jurisdiction  upon  appeals  and  writs  of 

error,  iii  57,  427,  42a 
quorum  of,  iii,  56,  n. 
Hue  and  cry,  iy,  298. 
Hundred,  i,  116. 
action  against  for  robbery,  Ac,  ill,  160; 
iy,  240,  298,  411. 
Hundred  court,' iii,  .84,  85;iy,  411. 
Hundredors,  as  Jurors,  iii,  859;  iy,  852. 
Hunger,  does  not  excuse  stealing,  iy,  8L 
Hunting. 

(See  "Qame.") 
Husband  and  wife,  i,  433;  iii,  92. 
joint  estote  of,  ii,  182,  n. 
power  of  wife  to  conyey,  ii,  292,  861,  862. 
lease  of  wife's  lands,  ii,  819. 
will  of  feme,  ii,  497. 
husband's  power  oyer  wife's  property,  ii, 

433  0<  9eq. 
wife's  title  by  suryiyorship,  ii,  483. 
wife's  equity  to  a  settlement,  ii,  434,  n. 
separate  estate  and  restraint  on  anticipa- 
tion, ii,  293,  n.,  434,  n.,  486,  n. 
wife's  paraphernalia,  ii,  485. 
husband's  title  by  administration,  ii,  435, 

504. 
liability  of  husband  on  wife's  contracts,  11, 

445,  n. 
liabiMty  of  wife  to  be  made  bankrupt,  ii, 

477,  488.  n. 
restitution  of  conlugal  rights,  iii,  94. 
action  by  husbana  for  battery  of  wife,  iii, 

140. 
how  far  wife's  crime  is  excused,  iy,  28. 
surety  of  peace  for,  iy,  204. 
(See  "Curtesy,"  "Divorce,"  "Dower,") 
Husband  of  the  queen,  i,  224. 
Hustings,  court  of,  iii,  80. 
Hydages,  i,  810. 
Hypotheca,  ii,  159. 
Hypothecation  of  ship,  ii,  457. 
bond,  suit  upon,  iii,  117,  n. 


Identity  of  persons,  iy,  896. 

Idiots,  custody  of  lands  of,  i,  808,  807. 

their  marriages,  i,  488. 

who  are,  1,  803. 

cannot  make  wills,  ii,  497. 

Jurisdiction  of  chancellor,  iii,  427. 

Inspection  of,  iii.  332. 

cannot  appear  by  attorney,  iii,  12du 

conyeyance  by  or  to,  iii,  127,  291. 
Idiota  inc^uirenao,  writ  de,  i,  803. 
Idleness,  ly,  169. 

Ignominious  punishments,  iy,  877. 
Ignoramus,  iy,  805. 

Ignorance,  when  it  excuses  crime,  iy,  27. 
Illegal  contracts,  i,  5tf,  n. 
Illegality  of  deed,  Ac.,  ii,  156. 
Imf^ning  the  king's  death,  iy,  76. 
ImbeaBEling  king's  stores,  Ao,,  iy,  101. 
(See  "Embezzlement") 
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Immorftllty,  pnblic  offence  of,  ir,  65. 
Immoral  work,  Ac,  no  copyright  in,  il, 

407,  n. 
Impttrlances,  lii,  290,  801. 
Impeachment,  in  parliament,  iy,  259. 

not  affected  by   Besslon  terminating,  i, 
186,  n. 
Impeachment  of  preddentof  United  States, 

I,  246p  n. 
Impediments  of  marriaire,  i,  484. 
Imperial  chamber,  ill,  89. 
Imperial  constitutions,  i,  80. 
Imperial  crown  and  diprnity,  i,  241. 
Implements  of  trade,  distress  of,  ill,  9,  n. 
Implication,  corporations  by,  1,  472,  n. 

repeals  by,  i,  89,  n. 
Implied  contracU,  ii,  448;  ill,  159. 

condition,  &c..  ii,  162,  800,  881,  448. 

malice,  iv,  200. 

warranty,  ii,  800. 
Importing  agnus  dei,  crosses,  Ac,,  ir,  116. 

countendt  money,  Iv,  84,  89,  100,  n. 
Impossible  condition,  ii,  156. 
Impostures,  religious,  ir,  62. 
Impotency,  i.  484. 
Impressment,  i,  420. 
Imprisonment,  i,  184, 186;  iv,  244,  877,  486. 

Iwyond  sea,  i,  187;  It.  116. 

false,  iii,  127;  iv.  218. 

relief  from,  iii,  180  et  9&q. 

fordebt,iii,  289,  n. 
Improper  feuds,  11.  58. 
Impropriations,  1,  886: 
ImproTements,  patents  for  invention  of,  ii, 

407  and  n. 
Incapacities,  imposed  as  punishments,  ir, 

877. 
Incendiaries,  !▼,  XM>. 
Incest,  It,  64. 

Incidental  prerogatiyes,  i,  840. 
Indosure  of  common,  Ii,  84;  iii,  840. 

destroying,  iv,  247. 
Income  tax,  i,  814,  n. 
Incorporation,  power  of,  1,  472,  474. 
InoorDoreal  hereditaments,  ii.  20,  86,  n., 

^ectment  for,  iii,  206. 
Incorrigible  roguery,  iy,  169. 
Inoambranoes.  coyenant  against,  ii,  App. 

(See  "Mortgage,") 
Indeoeupy,  public  offence  of,  iy,  65. 

by  yagrants,  iy,  170,  n. 
Indebitatus  assumpsit,  ill,  154. 
Indefeasible  right  to  the  throne,  1, 195. 
Indentures,  ii,  295.  861. 

of  apprenticeship,  i,  426. 
Independence  of  the  united  SUtei,  l«  109, 

n.,  866,  n. 
India,  goyemment  of,  i,  109,  a. 

misdemeanors  in.  It,  805. 
Indicayft,  writ  of,  iii,  91. 
Indictable,  what  is,  iy,  2ia 
Indictment,  form  of,  iy,  806L 

yenue  in,  iy,  805. 

copy  of,  iii,  126;  iy,  851. 

looUi^  of,  iy,  808. 

certainty  required  in,  ly,  806  and  a. 

when  sufficient  after  yerdict,  iy,  806,  n.. 
884,  n. 

604 


Indorsement  of  bills  and  notes,  Ii,  467;  tF» 

441. 
Induction  to  a  benefice,  i,  891 ;  ii,  81S;  ly, 

107. 
Industriam,  property  per,  ii,  891. 
Infamous  witness,  iii,  870. 
Infancy,  its  incidents,  l,  464,  466. 
Infants,  contracu  by,  i,  465,  466,  n. 

in  ventre  sa  mere,  i,  129, 180,  468,  n.;  ii» 
169. 

mortgagees,  i,  465. 

trustees,  i,  465. 

who  are,  i,  468. 

demurrer  by  parol,  and  time  to  show 
cause,  iii,  480. 
Infants,  conveyances  by  and  to,  ii,  891. 

Willi  of,  ii,  497. 

executors,  ii,  508. 

lurisdiction  of  chancery  over.  Hi,  426. 

Inspection  of,  iii,  882. 

carnal  knowledge  of,  iv,  212. 

evidence  by,  iv,  214. 

when  liable  for  crimes,  iv,  22,  24, 158. 

instigating  to  crimes,  iv,  40. 

stinSig  in  food,  te.,  iv,  217. 

child  stealing,  iv.  219. 
Inferior  courts,  writs  of  error  from,  ill,  411 

andn. 
Information  in  the  exchequer,  iii,  261. 

in  respect  of  charities,  iii,  427. 

in  the  ecclesiastical  courts,  iii,  101. 

appeal  from,  iii,  42a 

compounding  of,  iv,  186. 

criminal,  iv,^,  429,  486. 

ex  officio,  iii,  427;  iv,  808. 

in  crown  office,  iv,  808. 

in  nature  of  quo  warranto,  iv,  812,  441. 
Informer,  common,  ii,  487;  iii,  160;  iv,808l 
Infortunium,  homicide  per,  iv,  182. 
InJuncUon,  Hi,  442. 

to  stay  waste,  ii,  282,  n. 

dissolution  of,  ii,  882,  n. 
Injuries,  civil,  Ui,  2,  lia 
Inheritable  blood,  ii,  246. 
Inheritance,  words  of,  essential  to  oreate 
a  fee.  ii,  107  and  n. 

(See  "Descent,"  "Estate.") 
Inn,  entering  an,  not  a  trespass,  iii,  212. 

disorderly,  iv,  167. 
Innkeeper,  liabilities  and  lien  of,  i,  414,  b.» 

^n;  il,  451,  n.;  111,164. 
Inns  of  court  and  chancery,  i,  28,  26. 
Innuendo,  ill,  126. 
Inofficious  wills,  i,  448;  ii,  502. 
Inquests  by  coroners,  i,  248,  802,  n. 
Inquests  of  office,  remedy  for  injuries  to 
crown,  ill,  257;  iv.  801,  424. 

in  case  of  escheats,  I,  872.  n. ;  iii,  258. 

prosecutions  on,  Iv,  274,  801,  802. 
Inquiry,  writ  of,  iii,  898. 
Inquisitio  postmortem,  ii,  68;  iii,  257. 
Inquisition,  what  it  is,  lit,  257. 

gives  the  king  his  right  by  record,  iii,  258L 

may  be  traversed,  ill,  260. 
Inrolment  of  annuity  deeds,  ii,  461. 

of  bargain  and  safe,  II.  8^ 
Insidlatlo  viarum,  Iv,  874. 
Insimul  computassent,  Itl.  162. 
•  iMofy^n:  dfitttfs,  relief  of.  Hi,  415,  n.,  484. 
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Inspection,  trial  by,  ill,  881. 

Instalment,  ii,  818. 

Instanter,  trial,  iv,  898. 

Institutes  of  Justinian,  i,  81. 

Institution  to  a  benefice,  i,  890;  ii,  28;  It, 

107. 
Insurance,  ii,  458  et  seq;  iii,  74;  It,  441. 

on  liTes,  ii,  459. 

marine,  ii,  460. 

wagering  policies,  ii,  480. 

interest  or  no  interest,  ii,  460. 

of  lender  on  bottomry  and  respondentia^ 
ii,  461. 

of  liyes  by  annuitants,  ii,  461. 
Intent  in  larceny  material,  Iy,  288. 

in  forgery,  iv,  248,  n. 

in  offences  against  the  person.  It,  906,  n. 

in  case  of  crime  by  drunken  person.  It, 
26,  n. 
Interdictum,  iii,  42. 
Interesse  termini,  ii,  144. 
Interest  on  money,  ii,  454  st  teq,,  468,  n. 

among  the  Romans,  ii,  462. 

on  legacy,  ii,  618. 

in  bankruptcy,  ii,  488. 

distinction  between  contract  for  reducing 
and  contract  for  increasing,  iii,  482. 
Interested  witness,  iii,  870. 
Interlineation  in  deed,  U,  808. 

presumption  of  law  as  to  the  making,  ii, 
808,  n. 
Interlocutorr  Judgment,  iii,  896,  44& 

decrees,  ill,  101.  452. 
Interpleader,  iii,  800,  n. 

by  a  sheriff,  iii,  417,  n. 

in  equity,  iii,  448. 
Interpretation  of  law,  i,  68. 

rules  for,  i,  60, 62. 

(See  "Statutes.") 
Interregnum,  i,  196,  249. 
Interro^tories,  iii,  388,  488,  444 

exammatioQ  on,  iv,  287. 
Intestate,  ii,  494;  iv,  425,  428. 

(See  "Executors  and  Administraton.") 
Intrusion,  iii,  169. 

information  of,  iii,  261. 

writ  of,  iii,  188. 
Inventions,  patents  for,  ii,  407. 
Inventory  of  deceased's  effects,  ii,  610L 
Investiture,  ii,  82, 58,  209,  811. 
Involuntary  manslaughter,  iv,  192. 
Ireland,  i,  99, 104. 

writ  of  error  from  superior  courts  of,  Iii, 
410,  n. 

relief  from  forfeitures  of  leases  In,  Iii, 
485. 

disestablishment  of  state  church  of.  It, 
448,  n. 
Irish  peerages,  i,  100,  n.,  154,  n. 
Irons  to  secure  prisoners,  iv,  800,  822. 
Irrepealable  laws,  i,  91,  n. 
Islands,  title  to  new,  ii,  201. 
Issuable  terms,  iii,  858. 
Issue,  collateral,  iv,  896. 

in  criminal  cases,  iv,  899. 

loinderof,  iii,  815:  iv,  840. 

tender  of,  iii,  812,  814. 

of  fact,  when  said  to  be  Joined,  ill,  816. 

directed  by  court  of  equity,  iii,  452. 


Issue,  on  distringas,  iii,  280. 

Itinerant  courts,  iv,  411,  ^i52. 

Justices,  Ui,  59;  iv,422. 


Jactitationis  matrimonii  causa,  iii,  96. 
Jenks,  refusal  to  grant  habeas  corpus  to,  iii, 

185. 
Jeofails,  statutes  of,  iii,  407;  It,  876,  489. 
Jersey,  Isle  of,  i,  106. 
Jetsam,  i,  293;  iii,  106. 
Jew  bUl,  i,  875. 
Jews,  iv,  878. 

exclusion  of,  i,  876. 

appointment  of  guardian  by,  i,  462,  n. 

legal  protection  to,  i,  425.   . 

aiaintenance  of  their  protestant  children, 
i,449. 

marriages  of,  i,  485,  n. 

may  now  sit  in  parliament,  i,  157,  n.,  875; 
n. 

relief  from  disabilities,  i,  157,  n.,  875,  n., 
iv,  448,  n. 
John,  King,  his  resignation  of  the  crown  to 
the  pope,  iv,  108,111. 

maf na  charta  of,  i,  127;  iv,  428,  425. 
Joinder  of  issue,  iii,  815. 

in  demurrer,  iii,  115. 
Joinder  of  actions,  iii,  295,  n. 
Joint  owner  of  chattel,  crown  cannot  be,  ii. 

409. 
Joint  tenancy,  ii,  180  eiieq, 

dissolution  of,  ii,  185. 

good  faith  required  in,  ii,  194,  n. 
Jointure,  ii,  187, 180. 
Judgment,  titie  to  chattels  l^,  ii,  486. 

debt  by,  ii,  465. 

remedy  by  elegit,  ii,  162. 

void  if  Jurisdiction  wanting,  iii,  24,  n. 

arrest  of,  iii,  898,  894 

operates  as  a  charge  upon  lands,  iii,  419, 
n. 

from  what  time  it  binds  lands,  iii,  420. 

scire  facias  to  revive,  iii,  421  and  n. 

action  of  debt  on,  iii,  100. 

Jurisdiction  of  equity  over,  iii,  437. 

decree  in  equity  has  the  force  of,  iii,  458. 

in  criminal  cases,  iv,  875  et  teq. 
Judge  in  one's  own  cause,  iii,  280  and  n. 
Judges,  iii,  25,  856;  iv,  440. 

commissions  of,  i,  267. 

are  counsellors  to  the  king,  i,  229. 

depositories  of  the  common  law,  i,  69. 

killing  of,  iv,  84 

assaults  upon,  iv,  125. 

threats  or  reproaches  to,  iv,  126. 

how  counsel  for  prisoners,  iv,  855. 

are  always  made  sereeants,  iii,  26. 

in  equity,  iii,  441,  442,  444 

punishment  for  misbehavior,  iii,  4(^. 

summing  up  of,  iii,  875,  n. 
Judicial  committee  of  the  privy  council,  i, 
282,  n.,  280,  n;  iii,  67,  n.,  8(l,  n. 

its  present  organization,  iii,  69,  n. 
Judicial  deciMons,  i,  03,  64 
Judicial  power,  i,  267,  269. 
Judicial  writs,  iii,  282. 
Judices  ordionril.  lit,  315. 
Judicium  Dei.  iv,  341,  342. 

605 


508 


GxNX&AL  Index. 


Jndidnm  ferri,  aqus  et  igDis,  It,  844. 
Jure,  king  de»  i,  204;  iv,  77. 
Jure  diTino  right  of  kings,  i,  191. 
Juris  utrum,  writ  of,  iii,  258. 
Jurisdiction,  plea  to,  iii,  801 ;  iv,  838. 

of  courts  of  equity,  iii,  426. 

encroadiment  of,  Ui,  111. 

want  of,  renders  Judgments  void,  iii,  24, 
n. 
Jurors,  fining  or  imprisoning,  iv,  861. 

list  of,  in  sherifTs  office,  Hi,  854,  n;  iy, 
861. 

challenge  of,  iii,  868,  862,  868;  Iy,  868. 

qualification  of,  iii.  861  and  n. 

trial  of  challenge  of,  iii,  862. 

Terdict  formerly  on  their  own  knowledge, 
111,874. 

may  be  sworn  as  witness,  iii,  874. 

should  understand  law,  i,  8. 
Jury,  trial  by,  iii,  849. 

its  establishment  in  England,  ill,  860. 

excellence  of  trial  by,  iii,  864 

the  glory  of  the  English  law,  iii,  878. 

impartial  administration  of  the  law  pro- 
moted by,  iii,  879. 

defects  of  trial  by,  iii,  881. 

must  formerly  be  hundredors,  iii,  868. 

mav  retire  to  consider  verdict,  iii,  876. 

special,  iii,  867. 

common,  iii,  868. 

trial  by,  in  criminal  cases.  It,  848. 

Jury  process,  It,  860. 

award  of  tales,  W,  864 

Terdict,  iv,  360. 
Juiy,  what  persons  exempted  from  serving 
on,  iii,  868. 

unanimity  of,  iii,  876. 

Jury  of  women,  iii,  862;  iv,  866. 
Jury,  grand,  iv,  802-306. 

indictment  by,  iv,  803. 
Jus  ad  rem,  ii,  212. 
Jus  divinum  of  kings,  i,  204. 
Jus  pnetorium,  iii,  49. 
Justice,  origin  of,  ii,  8,  n. 

right  to,  i,  141. 

king,  the  fountain  of,  i,  266. 

remedy  by  party's  own  act,  iii,  1  «<  $eq. 

remedy  by  means  of  the  courts,  iU,  §2  it 

neglect  or  refusal  of,  iii,  109. 

offences  against,  iv,  128. 

obstructing  process,  iv,  129. 

escapes,  prison  breaches  and  rescues,  iv, 

129. 
returning  from  transportation,  iv,  182. 
receiving  stolen  goods,  &o.,  iv,  182. 
theft-bote,  iv,  18B. 
barratry,  maintenance  and  champerty,  iv, 

184,  186. 
compounding  criminal  information,  iv, 

186. 
conspiracy,  iv,  186. 

threatening  letters,  and  perjury,  iv,  187. 
bribery,  embracery  and  false  verdict,  iv, 

140. 
official    negligence  and   oppression,  iv, 

140, 141. 
homicide,  in  advancement  of,  iv,  179. 
Joitice-seat,  court  of,  iii,  72. 
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Justices  of  the  peace,  1,  849. 

appointment  of,  i,  350. 

number  and  qualification,  1,  8621 

power  and  duty  of,  i,  858. 

should  understand  law,  i,  8. 
Justicies,  writ  of,  iii,  36. 
Justifiable  homicide,  iv,  178. 
Justification,  plea  of,  iii,  806. 

Id  slander,  iii,  126. 

of  bail,  iii,  291. 
Justinian,  pandects  of,  i,  81. 


Keeper,  lord,  iii,  47. 
Kidnapping,  iv,  219. 
Killing,  what  amounts  to  murder,  iv,  196i 

what  to  manslaughter,  iv,  190. 
(See  "  Homicide.") 
Kin,  ii,  205. 

(See  "  Descent,"  "  Executors  and  Admin- 
istrators.*') 
Kindred,  degrees  of,  how  computed,  ii,  807 

and  n. 
King,  i,  190.    (See  "  Crown.") 

lord  paramount,  Ii,  59. 

a  constituent  part  of  parliament,  i,  164, 
261. 

can  do  no  wrong,  i,  246;  iii,  264;  iv,  88. 

councils  of,  i,  227. 

dignity  of,  i,  241. 

duties  of,  i,  226. 

sovereignty  of,  i,  841. 

title  of,  i,  190. 

ubiquilnr  of,  i,  870. 

expenditures  of,  i,  884,  886. 

the  arbiter  of  commerce,  i,  273. 

the  fountain  of  Justice,  i.  266. 

the  fountain  of  honor,  i,  271. 

head  of  the  church,  i,  279. 

injuries  by  or  to,  ill,  264.       ' 

perfection  of,  i,  246. 

perpetuity  of,  i,  249. 

power  of,  i,  26(). 

prerogative  of,  i,  237. 

compassing  or  imagining  death  of,  iv,  76. 

adhering  to  enemies  of,  iv,  82. 

contempts  against  government  of,  iv,  128. 
against  courts  of,  iv,  124. 

counterfeiting  money  of,  iv,  84, 98, 100,  n. 

all  lands  held  of,  ii,  61. 

right  to  mines,  ii,  18. 

royal  fish,  ii,  403. 

Uties  to  chattels  by  prerogative,  ii,  408, 
606. 

cannot  be  Joint  owner  with  subject,  11, 408. 

prerogative  copyright,  ii,  410. 

property  in  game,  11,  410. 

may  take  a  chattel  by  succession,  ii,  488. 

ancient  Jewels  of,  are  heir-looms,  ii,  488. 

prerogative  presentation  to  a  living,  ii, 
24,  n. 

no  lapse  of  time  bars  right  to  present  1^, 
ii,  277. 

mortuary  on  death  of  bishop,  ii,  418»  486. 

forfeitures  of  lands  to,  ii.  267. 

no  general  occupancy  against,  11,  869. 

words  of  limitation  in  grants  to,  ii,  109. 

descent  of  crown  to  half-blood,  ii,  868. 

not  bound  by  sale  in  market  ovmt,  ii,  448» 
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Eing^  grants  by,  ii,  808.  846. 
reitnctions  on  alienations  by,  ii,  846,  n. 
mistake  or  deceit,  ii.  84a 
cannot  grant  mooopolies  except  for  in- 

▼entiona.  ii,  407. 
revenue  extraordinary  of,  i,  806. 
ordinary  revenue,  i,  &1. 
royal  family  of,  i,  219,  225. 
seals  of,  ii,  846;  iu,  47. 
suits  formerly  discontinued  by  demise  of, 

iii,  295. 
when  preferred  to  other  creditors,  iii,  490 

and  n. 
Judgment  of,  afTecta  all  lands  of  hisoiB- 

cers,  iii,  420. 
neither  pays  nor  receives  costa,  iii,  400. 
exceptions,  iii,  400,  n. 
Jurisdiction  of  exchequer  in  matters  con- 
cerning, iii,  420. 
palaces  of,  contempts  against,  iv,  124. 
person  of,  contempts  against,  iv,  128. 
prerogative  of,  contempts  against,  iv,  122. 
felonies  against,  iv,  98. 
counterfdting  seals  of,  iv,  88,  89, 92,  n. 
levying  war  against,  iv,  128. 
refusing  to  advise  or  assist,  iv,  122. 
can  do  ho  wrong,  i,  243-246;  iii,  254. 
personal  irresponsibility  of,  iii,  254. 
King's  bench,  court  of,  iii,  40;  iv,  265. 
not  fixed  to  certain  place,  iii,  41. 
Jurisdiction  of,  iii,  41. 
nction  of  defendant  being  in  custody,  ill, 

42,  n. 
from  what  courts  a  court  of  appeal,  ill, 
'     48  and  n. 
writ  of  error  from,  to  exchequer  chamber, 

iii,  48  and  n. 
process  in,  by  original,  iii,  284. 
by  bill  of  Middlesex,  iii,  285. 
by  latitat,  iU,.285. 
lustices  of,  killing,  iv,  84. 
King*s  counsel,  iii,  1)7. 
King's  silver,  ii,  850. 
Knight,  tenure  of  lands  by,  il,  62. 
bachelor,  i,  404. 
banneret,  i,  403. 
of  the  bath,  i,  408. 
of  the  garter,  i,  410. 
to  be  returned  on  a  lord's  Jury,  ill,  859. 
of  the  shire,  i,  176. 
Knighthood,  i,  404;  ii,  69;  iv,  487. 
Knight's  fee,  i,  404,  ii,  62. 
Knight  service,  ii,  62. 


Labor,  the  origin  of  proper^,  ii,  5. 

punishment  by,  iv,  870,  871,  877. 
Laborers,  i,  407,  426. 
Laches  of  infants,  i,  465. 

not  imputable  to  the  crown,  i,  247. 
L6B88B  malestatis  crimen,  iv,  75,  79. 
LiBsione  ndei,  suit  pro,  iii,  52. 
Laity,  i,  896. 
Lancaster,  county  palatine  of,  i,  117, 119, 

court  of  duchy  and  county  of,  iii,  78,429. 

practice  of  court  of  common  pleas  of,  iii. 

Land,  what  is,  ii,  16. 
license  to  occupy,  ii,  279,  a. 


Land,  left  by  sea  or  river,  ii,  261. 
history  of  ri^lit  to  alien,  ii,  287. 
re-entry  on,  iii,  4. 

limitation  of  actions  to  recover,  iii,  178,  n. 
in  eye  of  the  law  is  always  enclosed,  iii, 

possession  of,  sufficient  to  maintain  trea- 

pass  against  strangers,  iii.  210,  n. 
plea  in  abatement  not  admitted  in  suit  for, 

ai,  802. 
iudgment  is  a  chars;e  upon.  iii.  419. 
hom  what  time  Judgment  binds,  iii,  420. 
Landlord,  when  may  break  open  doors,  iii, 

11. 
liability  for  nuisance,  ii,  144,  n 
may  be  made  defendant  iu  ejectment,  iii, 

204. 
wno  considered  such,  iii,  204,  n. 
summary  remedy  by,  when  rent  is  in  ar- 

rear,  ill.  206,  n. 
priority  of,  before  execution  creditor,  iii, 

417 
tenant  estopped  from  disputing  title,  il, 

144,  n. 

(See  "Tenure.") 
Land  tax,  i,  809-814;  iv,  423. 
Lapse  of  devise  and  bequest,  ii,  512. 
of  right  to  present  to  church,  ii,  276;  iv. 

107. 
Larceny,  iv,  229-248. 
must  be  a  Inking,  iv,  280,  281. 
by  servanu,  clerks,  agents,  ofllcers,  Ac., 

iv,  231,285. 
by  lodgers,  iv,  281  and  n. 
by  party  stealing  his  own  goods,  iv,  281. 
the  asportation,  iv,  281. 
the  felonious  intent,  iv,  282. 
of  letters,  iv,  235. 
from  wrecks,  ib. 

of  reclaimed  animals,  ii,  289;  iv,  28S. 
of  fish,  hawks  and  swans,  iv,  286. 
of  domestic  animals,  ii,  289;  iv,  285. 
where  owner  is  not  known,  iv,  286. 
punishment  of,  iv,  237. 
aggravating  circumRtances  in,  iv,  289. 
from  specified  buildings,  iSfcc.,  iv,  241, 242. 
from  the  person,  iv,  242. 
by  robbery,  iv,  243. 
sale  of  stolen  goods,  ii,  450. 
receiving  stolen  goods,  iv,  182. 
taking  reward  to  help  to  stolen  gooda,  ib. 
LaUtat,  iii,  285. 
Law,  studv  of  the,  i,  1. 
care  ana  circumspection  of  the,  ill,  422, 
signification  of,  i,  38, 
a  science,  i,  27. 
French,  iii,  817;  iv,  416, 42a 
Greek,  iii,  821. 
history  of,  iv,  407  et  teq, 
civil,  1, 14,  19,  79,  80.  83. 
canon,  authority  of,  i,  14,  19,  79,  88;  iv, 

421,  422. 
common,  i,  63-67. 
courts  of,  their  profits,  i,  289. 
divine  or  revealed,  i,  42. 
written,  i,  185. 

interpretation  of,  i.  59-62,  87-9L 
unwritten,  i,  63-67;  iv,  408. 
martial,  i,  413;  iv,  486. 
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Law,  merchant,  i,  75,  278. 

moral  obligatioa  of,  i,  48,  n.,  07,  68t 

municipal,  i,  44. 

of  Gocl,  i,  41. 
offences  against,  iv,  48, 

of  nations,  i,  48,  44,  n. 
offences  against,  iv,  66L 

of  nature,  i.  89. 

parts  of  a  law,  i,  54,  68. 

promulgation  of,  i,  6,  n.,  48. 

statute,  i,  85. 

study  of,  1, 1-87. 

amendment  of,  statute  for,  It,  4IL 

feudal,  iv,  418. 

Latin,  ill,  819;  iv,  428. 

causes  of  delays  of,  iii,  428. 

of  property.  necesMuily  arbitrary,  11,  VL 

consistency  of,  with  natural  Justice,  U,  18. 

wager  of,  lU.  841;  iv,  414,  «M. 
Law  of  the  land,  i,  185,  n. 
Law  schools,  i,  28, 25,  n. ,  80,  n. 
Law  side  of  the  chanceir  court,  iii,  47. 

of  the  exchequer,  iii,  46. 
Laws  of  Alfred,  i,  64. 

of  Edward  the  Confessor,  i,  86. 
Law  suits,  cause  of  multitude  of,  iii,  828. 

chiefly  arise  from  disputed  facts,  iii,  829. 
Lawyers,  noble,  i,  11,  26. 

attempts  to  exclude  from  parliament,  1, 
177. 

calling  to  the  bar,  i,  24,  n. 
Lay  corporations,  i,  470. 

investiture  of  bishops,  i,  878L 
Lazarets,  escaping  from,  iv,  162. 
Lead,  stealing  of,  iv,  288. 

receiving  stolen,  iv,  132.  188. 
Leading  interrogatories,  iii,  449. 
Leap  year.  U,  141. 
Lease,  ii,  317  et  $eq„  144,  n.,  160,  n. ;  iii,  41. 

when  by  parol  and  when  by  deed,  ii,  299. 

who  may  make,  ii,  818  st  asg.,  290  et  ieq., 
810. 

nonresi  lence  of  incumbent,  ii,  822. 

college  leases,  ib. 

corn  rents,  ib. 

must  be  perfected  by  leasee's  entry,  ii, 
814. 

tenant  cannot  deny  landlord's  title,   ii, 
144,  n. 

to  an  alien,  il,  298. 

defeasance  of,  ii,  827. 

distinction  between  assignments  and  un- 
derleases, ii,  327,  n. 

relief  from  forfeiture.  Hi,  485. 

and  release,  ii,  339. 

entry  and  ouster,  iii,  204. 
Lectures,  copyright  in,  ii,  407,. n. 
Leet,  iv,  273,  411, 424. 
Legacies,  ii,  512;  iii,  98. 

suits  for  in  ecclesiastical  courts,  111,  98. 

in  chancery,  iii,  98,  n. 

lapsed,  ii,  513. 

when  vested,  ii,  618,  n. 

payable  in  future,  ib. 

mterest  upon,  ib. 
Legal  memorv,  i,  67;  ii,  81. 
Legal  proceedings,  wherein  their  nnosrtaln- 

ty  consists,  and  to  what  owing,  HI,  '^ 
hegaX  tender,  i,  377  and  n. 
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Legatine  constitutions,  f ,  82. 
Legislative  power,  i,  51,  58, 147. 

cannot  be  delegated,  i,  52,  n. 

how  restrainea  in  America,  i,  88,  n.,  09, 
n.,  89,  n. 

one  legislature  cannot  limit  power  of  sab- 
sequent,  i,  91,  n. 

how  far  controllable,  i,  161. 
Legislature. 

(See  "Legislative  Power,"  "Ftoliament.") 
L^itimacy,  i,  446. 

English  and  Scotch  laws  respectui&  ii, 
248,  n. 
Letter  missive,  iii,  446. 

for  electing  a  bishop,  1,  879. 
Letters,  stealing  of,  iv,  286. 

sending  threatening,  iv,  144. 

opening  in  the  post-oifice,  i,  822^  a. 

copyright  in,  ii,  407,  n. 
Letters  of  marque,  i,  268,  269,  a. 
Letters  patent,  ii,  846. 

scire  facias,  for  repeal  of,  iii,  960, 261. 

for  inventions,  ii,  407. 
Levant  and  couchant,  meanii  •  of ,  Ui,  8b  n« 

289. 
Levari  fades,  iii,  417. 
Levitical  degrees,  i,  486. 
Levying  money  without  consent  of  parlia- 
ment, i,  140. 
Levying  war  apdnst  the  king,  iv,  8L 
Lewdness,  iv,  61 
Lex  meroatoria,  i,  76. 
Lex  talionis.  iv,  12. 
Libel,  remedies  for,  iii.  126. 

truth  as  a  defence,  iu,  126,  n. 

apology  in  mitigation  of  damages,  ib. 

what  kind  indictable,  and  how,  iv,  160L 

blasphemous,  iv,  59. 

on  Idng  and  government,  iv,  128. 

on  Judges,  &c.,  iv,  150. 

how  far  things  imputed  most  be  criminal, 
iv,  150. 

malice  in,  ib. 

what  publication  necessary,  ib. 

modes  of  prosecution,  iv,  161. 

trial  of,  ib. 

in  newspaper,  proof  of,  iv,  160. 

judgment  and  punishment,  iv,  16L 

In  Mdesiasticai  courts,  iii,  100. 
Liberam  legem,  losing,  iii,  840,  404;iT,  84& 
Liberties  or  franchises,  il,  167. 

English  charters  of,  i,  127-129. 
Liberty,  oivU,  i,  6, 126,  261. 

natural,  i,  126. 

personal,  i,  184 

political,  i,  6, 125,  261. 

of  the  press,  iv,  161. 

personal,  injuries  to,and  criminal  assault 
iU,  127;  iv,  21. 
License  to  erect  buildings,  ii«  2879  >• 

of  mortmain,  ii,  269. 

of  alienation,  ii,  72. 

to  administer  oaths,  iii,  69. 

marriage,  i,  489. 

wine,  i,  289. 

from  the  pope,  iv,  116. 

implied,  to  enter  on  lands,  iii,  WL 
Lioeniring  of  books  iv,  162,  489. 
Uoentia  loquendi,  iii,  299. 
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Liege,  1,  887. 

Lien -of  vendor  of  goodi,  il,  449,  n. 

of  bailee,  ii,  458,  n. 
Lieatenant,  lord  of  Ireland,  i,  412;  ir,  278. 
Life,  i,  129. 

action  for  depriration  of,  iii,  119. 

distinction  between  natural  and  dTil,  li, 
121. 

presumption  of  death,  ii,  177,  n. 

compelling  production  of  cestui  que  Tie, 
ii,177, 

annuities,  ii,  461. 

peerage,  i,  401,  n. 

crimes  against,  iv,  177. 

estates  for. 

("See  Estates.*^ 
Ligen,  i,  29d;iii,  106. 
Ligeance,  1,  866. 

Liglit,  prescriptive  right  to,  ii,  14,  266,  n., 
895,  n.,  402;  iii,  217,  n. 

obstruction  of,  a  nuisance,  iii,  216. 
Light-houses,  i,  264. 
Limbs,  i,  180;  iU,  121,  888. 

(See  "Mayhem. 'O 

Limitation  of  actions,  &c.,  ii,  194,  n.,  266, 

n. ;  iii,  178,  188,  192,  196,  250,  806. 

(See  "Estate.**) 

statutes  of,  do  not  run  against  the  state,  i, 

247. 
adverse  possession  by  tenant  in  common, 

ii,  194^tt. 
acknowledgment  of  debt,  iii,  806,  n. 
not  stopped  by  subsequent  disabill^^,  iii, 

806,  n. 
entiy  of  writs  to  save  statute  of,  iii,  807, 

n. 
in  equity,  iii,  489. 

of  indictments,  iv,  806,  808,  815, 851,  486. 
Limited  administration,  ii,  506. 
fee,  u,  109. 
property,  ii,  891. 
Lineal  descent  of  the  crown,  i,  194 
of  lands, 

(See  "Descent") 
consanguinity,  ii,  20&, 
warranty,  ii,  801. 
Linen,  stealing,  iv,  238. 
Lip,  cutting  off,  iv,  207. 
Literary  property,  ii,  405. 
Littleton,  i,  72.  78. 
Litigious  church,  iii,  248,  246. 
Liturgy,  reviling,  iv,  50. 
Livery  of  seisin,  ii,  811. 
abolished,  ii.  81^  a. 
of  ward,  ii.  68. 
in  deed,  ii,  815. 
in  law,  ii.  816. 
Loan,  compulsive,  i,  140;  iv,  48<L 
interest  upon,  ii,  454  et  »eg. 
(See  "Interest.") 
Local  actions,  i.  90;  iii.  294. 
Local  government  in  England,  iv,  app.,  456. 
in  British  Colonies,  ib.  462. 
in  United  States,  ib.  468. 
Locality,  of,  trial,  iii.  884;  iv,  804. 

(See  "Venue.") 
Locks  on  rivers,  destroying,  iv,  144. 
Lodgers,  larceny  by,  iv,  281. 
distress  of  goods  of,  iii,  7. 


Logic,  its  effects  upon  law  and  theology,  i, 

S;  ii.  58.  iv.  417. 
Lollardy,  iv.  47. 

London,  franchises  of,  not  forfeitable,  iii, 
264;  iv.  424. 

courts  of,  iii.  81* 

customs  of,  i.  75. 76. 

custom  of,  on  intestacv,  ii,  518. 

market  overt  in,  ii,  440. 

trading  by  feme  covert  in,  ii,  477. 

chamberlain  of,  may  take  bonds,  Sec,  bj 
succession,  ii,  482. 

customs  of.  how  tried,  iii,  888. 

whether  defendant  be  a  citizen,  how  tried, 
Ui,  884. 
Lord,  feudal,  ii,  58. 
Lords,  house  of,  i,  155,  168. 

its  peculiar  laws,  1, 167. 

quorum  of,  iii.  56,  n. 

spiritual,  i.  155.  156. 

temporal,  i.  157-159. 
Lords'  act.  ii.  488,  n. 
Lords  committees  for  courts,  lit,  07. 
Lords  Justices,  iii.  55,  n. 
Lords  triers,  iv.  359,  260,  440. 
Lotteries,  iv.  168. 
Lunacy,  luriadiction  over,  iii,  427. 

appeal  in  matters  of,  ib. 
Lunatic,  iv,  24,  895. 

(See  "Idiot") 

conveyance  by,  ii,  291. 

Slea  of  noD-competency,  ib. 
ne  by,  ii.  855.  n. 
will  of.  ii.  497. 
marriage  of,  i,  489. 

when  chargeable  for  crimes,  iv,  24, 190. 
Luxury,  laws  against,  iv,  170. 


Machinery,  destroying  or  injuring,  iv,  247, 
andn. 

exportation  of,  iv,  160.  and  n. 
Madder  roots,  stealing  of,  iv,  288. 
Magistrates,  1, 146. 

supreme  and  subordinate,  i,  888. 

oppression  bv,  iv.  141. 
Magna  assisa  elegeDda,  writ  de,  ill,  80L 
Magna  charta,  i,  127;  iv,  423,425. 

contents  of,  iv.  428.  424 
Mail,  stealing  from,  iv,  285,  n. 

opening  letters  in.  i.  322,  n. 
Mainour,  iii.  71;  iv,  807. 
Mainpernors,  iii,  128. 
Mainprise,  writ  of,  ill.  128. 
Maintenance  of  bastards,  i,  458i 

of  children,  i,  447. 

of  parents,  i,  454. 

of  suits,  i,  428;  iv,  184. 

of  wife,  i.  442. 

law  of.  in  America,  ii,  290,  n. 
Making  law,  iii.  848. 

Mal-administration  of  government,  iv,  19L 
Mala  in  se  and  mala  prohibita,  i,  54,  57,  5& 

distinction  reprobated,  i.  ^S,  n. 
Male  line  preferred  to  female  in  descent  to 
crown,  i.  194. 

preferred  to  female  in  descent,  ii,  212. 
Malice,  express,  iv.  199. 

implied,  iv,  200. 
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Malicie  prepense,  Iv,  108,  306. 

in  libels,  iU,  123,  n. ;  iv,  150. 

in  false  prosecutions,  iii,  126,  n« 

in  murders,  It.  198. 

in  arson,  iv,  222  and  n. 

under  black  act,  iv,  246. 

intent  to  injure  inferred  from  wrongful 
act,  iv.  222. 
Malicious  pro<iecution,  action  for,  iii .  126. 

destruction  of  powdike  in  fens  in  Norfolk 
and  Ely,  iv,  245. 

of  sea  and  river,  &o.,  banks,  bridges,  turn- 
pikes, &C.,  iv,  144.  145. 

of  com,  barns,  stacks,  &c.,  iv,  245-947. 

of  horses,  cattle,  <&c.,  iv,  246. 

ships,  &c.,  iv,  1^5. 

of  other  ptoperty,  iv,  247. 
Malt  tax,  i,  814. 
Malum  prohibitum  and  malum  in  8e»  i,  64, 

57,  n. 
Bian,  Isle  of,  i,  406. 
Mandamus,  writ  of,  iii,  110;  iv,  441. 

return  to,  iii,  110. 

demurrer  to  return,  lb. 

writ  of  error  in  case  of,  ib. 

remedy  for  refusal  to  admit  corporate  oiB- 
cer.lii,  264. 

to  elect  corporate  officers,  iii,  265. 

is  now  in  the  nature  of  an  action,  iii,  964. 
Mandates,  royal,  to  the  Judges,  i,  142;  iv, 

426. 
Manhood,  ceremony  of,  ii,  64. 
Manors,  li,  20,  90. 

demesne  lands,  ii,  90. 

within  manors  or  houses,  ii,  91. 

court-baron  or  customary  courts,  11,  90l 

extinguishment  of,  ib. 

cannot  now  be  created,  il,  91» 
Mansion-house,  ii,  00;  iv,  224. 
Manslaughter,  iv,  191. 

punishment  of.  iv,  192, 

conviction  of,  iv,  219. 
Man-stealing,  iv,  219. 

Manufacturers,  seducing  them  abroad,  tr, 
160. 

embezzlement  by,  iv,  281,  800. 

encouragement  of,  iv,  428. 
Manufactories,  rioters  destroying  engines 
in,  iv,  148. 

injuries  to,  iv,  247. 

stealing  from,  iv.  240. 
Manumission  of  villeins,  11,  94,  847. 
Marchers,  lords,  i,  898. 
Marechal,  lord,  id,  88,  68. 
Marine  felonies,  how  triable,  1t«  969  and  n. 
Marine  insurance,  11,  460. 
Marines,  i,  416. 

impressment  of,  1,  490. 
Mariners,  wandering,  iv,  168. 
Maritagium,  ii,  70,  80. 
Maritime  causes,  ill,  106. 

courts,  Iii.  69. 

state,  1,  419. 
Mark,  signature  l^,  li«  808. 
Market,  U,  88. 

how  established,  1,  974. 

overt,  sale  in,  11,  449. 

holding  near  another,  a  noisaaoe.  Hi,  918. 

towns,  1,  114. 
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Market,  clerk  of,  his  court,  iv.  976. 
Marque  and  reprisal,  letters  of,  i,  958, 9d9,a. 
Marq^uesses,  i:  897. 
Marria^,  i,  483. 

injuries  to  rights  of,  iii,  92. 

(See  "  Husband  and  Wife.") 

statute  regulating,  i,  485,  487,  n.,  488,  n. 

a  civil  contract,  nr,  483,  439. 

clandestine,  1,  489;  iv,  162. 

disabUities  of,  1,  434,  485. 

royal,  i.  225,  226. 

when  good,  1.  436,  489,  44a 

of  ward,  ii,  70,  88. 

settlement,  ii,  864. 

suit  on  contract  of,  iii,  98. 

conditions  In  restraint  of,  11, 154,  155,  b. 

forcible,  iv.  208. 

In  chfValry,  iv,  418,  420.  421. 

licenses  and  rasters,  forging  or  destroy- 
ing, iv,  168,  m 
Married  Women. 

(See  "  Husband  and  Wife.") 
Marshal  of  the  king's  bench,  iii,  43,  285. 

of  the  king's  host,  iii,  334. 
Marshalsea,  court  of,  iii,  76;  iv,  276. 
Martial  courts,  1,  418,  n;  iv,  486. 
Martial  law,  i,  418,  n.,  415. 
Mass  books,  iv,  115. 
Master  and  servant,  i,  428. 

liability  of  master,  i.  429. 

action  for  inveigling  servant,  iii,  141. 

action  for  battery  of  servant,  ib. 

stinting  servant  in  food,  offence  of.  It, 
917. 

embezzlement  by  servant,  iv,  281. 
Master  in  chancery,  iii,  442,  453. 
Master  of  the  rolls,  Ui,  56.  442,  45L 
Matrimonial  causes,  iii,  92. 

(See  "Divorce.**) 

new  court  for,  Iii,  67  n. 
Matrons,  Jury  of,  iii,  862;  iv,  895. 
Maxims  of  law,  i,  68. 

Mayhem,  what  is,  and  how  remedied,  i, 
180;  iii,  121,  888. 

appeal  of,  iv,  814. 

Inspection  of,  iii,  889. 

offence  of,  iv,  2()5. 

elements  of  the  offence,  iv,  207,  908. 
Mayors  among  the  Saxons,  iv,  418. 
Measures  and  weights,  1,  274-277;  Iv,  978^ 

424*  false  iv  159. 
Medietate,  Jury  de,  ill,  246,  860;  It,  198, 

166, 278, 852. 
Meeting  for  military  training  forbidden,  hr. 

Members  of  Congress  prlTileged  fram  ar 

rest,  iii,  289,  n. 
Members  of  parliament,  1, 168. 

elections  of,  i.  170-180. 

number  of,  1,  159. 

qualiflcations  of,  i,  175. 

should  study  the  law,  1,  9,  10. 

privileges  of,  1,  164-170. 
Memorial  of  annuity,  ii,  461. 
Memoiy,  time  of  legal,  1, 67;  11«  9L 
Menaces,  iii,  120. 
Menial  servants,  i,  495. 
Mercen-lage,  i,  65;  iv,  419. 
Merchants,  custom  of,  1,  7fL 
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Merchants,  foreign,  i,  260;  !▼»  424. 

MerchetA,  i!,  83. 

Merger,  doctrine  of,  if,  177. 

Morton,  parliament  of,  i,  19. 

Mesne  profits,  action  for,  iii,  205,  279,  419. 

Mesne,  writ  of,  iil.  234. 

Mesne  lords,  ii,  59. 

Messuage,  what,  ii,  19,  n. 

Metal  stealing.  It,  288. 

Metaphysics,  their  effects  upon  law  mad 

theology,  ii,  58;  iv,  417. 
Michel-gemote,  i,  147. 
Michel-synoth,  i,  147. 
Middlesex,  county  court  of,  Iii,  88l 

bill  of,  iii,  285. 
lOgration,  4,  7. 
MiBtary  courts,  i,  83;  iii,  88l 

law,  1,417;  iii,  108. 

eommissions,  i,  418,  n. 

offences,  i,  415;  iv,  101. 

power  of  the  crown,  i,  202. 

state,  i.  408. 

history  of,  i,  409. 

testaments,  i,  418. 

service,  i,  287;  ii,  54,  57,  81. 
(See"  Tenure.  ••) 
Militia,  L  410,  412. 
Milk,  may  be  sold  on  Sunday,  It,  64. 
Mill,  customary  dues  to,  iii,  286. 
Mines,  i,  295. 

right  to  dig  turf,  grayel,  &o.,  ii,  81   ' 

included  in  land,  fl,  18. 

firing.  It,  246. 
royal  mines,  ii,  18. 

destroying  works  of,  247. 

fltcaling  ore  out  of,  iv,  234. 
^lin liters,  responsibility  of,  i,  250. 
iMinistry.     (See  "  Cabinet") 
Minority,  incidents  of,  1,  404. 
(See  "Infant") 

none  in  the  king,  i,  248. 
Misadventure,  homicide  by,  W,  182L 
Mischief,  malicious,  iv,  244  ei  mq, 
Mtsdemcaiior.  iv,  1--5. 

forcible,  ^^clf-dufence  against,  iii,  8,  n. 
Misc,  iii.  805. 

Misfortune,  unlawful  act  by,  !▼,  96. 
Misnomer,  consequence  of,  iii,  802;  iv,  881 
Mispleading,  when  cured  by  verdict,  ill,  894. 
Misprision  against  king  and  gOTemment*  iv, 

119-1261. 
Mistake,  iv,  27. 

remedies  at  law  and  in  equity,  iii,  48L 
Misuser  in  ofllce,  ii,  158. 

of  franchise,  i,  485.  n. 
Mitigation  of  damages  in  slander,  lii»  186,  n. 
Mitter  le  droit,  ii,  825. 
Mitter  Testate,  ii,  824. 
Mittimus,  It,  800. 
Mixed  acUons,  iii,  118. 
Modus,  ii,  29.    (See  <<  Tithee.") 
MoUiter  manus  imposuit,  111,6^11,  ISL 
Monarchy,  i,  49. 

(See  "Kinir.'O 

not  electiTe,  but  hereditsfT,  L  198. 
Monasteriea,  eff eet  of  diaMUUtioii  of^  upon 

tithes,  ii,  82. 
Money,  i,  276. 

biUs,  i.  170, 184 


Money,  payment  of,  into  court,  iii,  804. 

paid  for  another,  iii,  162 

received  to  another's  use,  lb. 

counterfeiting,  iv,  84,  88. 

interest  upon  ii,  454  et  $eq. 
(See  "Inteiest") 

legal  tender,  i,  277  and  n. 
Monks,  i,  182. 
Monopolies,  statute  against,  ii,  407;  iT,  159, 

Monster  oannot  inherit,  it,  246. 
Monstrans  de  droit,  iii,  256. 
Monuments  are  heir  looms,  ii,  428. 
Month,  lunar  and  calendar,  ii,  141. 
Moral  consideration,  ii,  445,  n. 
Mort  d'anoestor,  assize  of,  id,  185. 

for  rent,  iii,  231. 
Mortgage,  ii,  157  s<  ieq. 

distinguished  from  pawn,  11,  452. 

tacking:,  ii,  160. 

who  primarily  liable  upon,  ib. 

power  of  sale  in,  ib. 

equitable  mortgage  by  deposit  of  title 
deeds,  ib. 

tenancy  under  mortgagee,  il,  150,  n. 

effect  of  bankruptcy  of  mortnigor,  il,  487. 

jurisdiction  of  equity  over,  Hi,  435,  439. 

provision  for  reduction  of  interest,  iii, 
432. 

parol  evidence  to  show  deed  to  bo,  ii,  158  n. 
Mortmain,  statutes  of,  i,  479;  ii,  2G8;  iv, 
108,  424,  426,  441. 

personal  annuities  of  inheritance,  ii,  41. 

devises  in,  ii,  375. 

license  of,  ii.  268,  272. 
Mortuaries,  ii,  425. 
Mother  church,  i,  112. 
Motion  in  court,  iii.  804. 
Motives  of  legislators  not  Inquirable  into,  i 
246,  n. 

nor  of  king,  i,  246. 
Mount,  or  bank,  i,  328. 
Mountebanks,  iv,  167. 
Movables,  ii.  381. 

(See  "Personalty.") 
Mulier  puisne,  ii,  24a 
Multiplicity  of  laws,  ill,  825. 
Municipal  corporation,  i,  475. 

(bee  "  Corporation.*) 
Municipal  law,  i,  44;  iii,  1. 
Murder,  defined,  iv,  194. 

by  perjurv.  iv,  188,  196. 

person  killed  must  be  reasonable  being 
!▼,  197. 

malice  aforethought.  It,  198. 

Sunishment  of,  iv,  201. 
omicide,  when  pardonable,  iv,  194, 400. 
Murdrum,  iii,  821;  iv,  195. 
Music,  copyright  in,  ii,  407,  n. 
Muta  canum,  il,  427. 
Mute,  sUnding,  iv,  824  andn. 

advising  it,  Tv,  126. 
Mutilation,  i,  130;  iii,  121;  It,  907. 

punishment  by,  iv,  877. 
Mutiny  act,  i,  152,  415,  416. 
Mutual  debts,  iii,  806. 

Naminm  vestitum,  iii,  148L 
National  debt,  i,  828-881. 
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Nations,  law  of,  i,  43,  44.  68-71. 

offences  against  laws  of,  ir,  66>71. 

yiolaUon  of  safe  conducts,  ifcc.,  iv,  68, 
I    offences  against  ambaasadon,  iv,  70 

piracy,  iv,  71. 
Natural  liberty,  i,  125. 

life,  1,  183. 

persons,  i,  123. 

Dom  subjecu,  i,  366,  870. 
NaturallzaUon,  i,  874;  ii,  249. 
Nature,  state  of,  as  to  property,  11,  8,  8,  n. 

guardian  by,  i,  461. 

law  of,  i,  86.  80,  125, 

crime  against,  iv,  215. 
Navigable  rivers.    ( See  "  Rivers. '0 
Navigation  acts,  i,  418;  iv,  489. 
Navy,  articles  of,  i,  420 
Ne  admittas,  writ  of,  iii,  248. 
Ne  exeat  regno,  i,  187, 266 :  iv,  122. 
Ne  injuste  vexes,  writ  of,  iii,  284. 
Necessaries,  liability  for,  i,  449,  466,  n. 
Necessity,  when  it  excuses  crime,  iv.  27, 
31. 

homicide  by,  iv,  178. 

ways  by,  ii,  85,  n. 
Nwitive  in  corporations,  i,  478. 

of  the  king,  i,  154,  184,  n. 
Negligence,  iii,  163. 

liability  of  advocate  for.  Hi,  165  and  n. 

of  bailee,  ii,  451,  n. 

of  officers,  iv,  140. 
Negligent  escape,  Hi,  415;  iv,  180. 
NegoUable  paper,  ii,  442,  n. 

(See  "Bills  of  Exchange  and  Promissory 

Notes.'O 
Nmto.  i,  127,  425;  U,  402. 

uaveiy  abolished,  i,  425;  iv. 
Neife,  ii,  94. 
Nembda,  iii,  850. 
New  assignment,  iii,  811. 
New  promise  to  revive  debt,  iii,  806,  n. 
New  trial,  when  granted,  ill,  887,  891. 

origin  of  practice  of  granting,  iii,  888. 

promotes  the  ends  of  justice,  iii,  891. 

granting  upon  terms,  iii,  393. 

motion  for,  when  to  be  made,  iU 

in  criminal  cases,  iv,  361,  438. 
New  style,  ii,  140. 
News,  spreading  of  false,  iv.  149. 
Newspaper,  libel  by,  iii,  125,  n. 
Next  of  kin,  ii,  224. 

right  of,  to  administer,  ii,  504. 

dutribution  amon^,  ii,  515. 

j^ardian  for  lunatic,  &c,  i,  305. 
Nient  culpable,  plea  of,  iv,  339. 
Night,  in  burglary  what  is,  iv,  224. 
Night-walkers,  iv.  292. 
Nihil,  return  of,  iii.  282. 
Nihil  debet,  plea  of,  iii.  395. 
Nihil  dlcet,  Judgment  by,  iii,  869. 
Nisi  prius,  courts  of,  iii,  58. 

commission  of,  iii,  60;  iv.  269. 

opening  of  commission,  ib. 

ciaase  of,  in  venire  facias,  iii,  852. 

trial  at,  iv,  851. 

writ  of,  not  grantable  when  the  king  is  a 
party,  iU,  852.  n. 
Nobility,  i.  157.  896. 

hoTV  created,  i,  399. 
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Nobflity,  how  lort,  i,  409. 

king  the  fbnntain  of,  i.  271. 

incidents  of,  i,  401. 

study  of  law  by,  i,  11,  12,  25. 
Nocturnal  crimes,  preventing  or  lealfltiiift 

iv,  180. 
Non  assumpsit,  plea  of,  iii,  805. 

infra  sex  annos,  iii,  808. 
Non  claim  after  a  fine,  ill,  854 

of  infants,  i,  465. 
Non  compos  mentis,  i,  804;  ii,  497;  ir,  M, 


(See  ••Lunacy.'*) 
Non-conformity,  iv,  51.  432. 
Non  culpabilis,  iii,  305;  iv,  339. 
Non  est  factum,  plea  of,  iii,  805. 
Non  est  inventus,  return  of,  iii,*  883. 
Non-juror,  iv,  124. 
Non  prosequitur,  iii,  296. 
Non  obsUnte,  i.  342;  ii,  278:  iv,  401. 
Non  obstante  veredicto,  Judgment,  iii,  894, 

n.,  897,  n. 
Non  residence  of  clergy,  i,  891. 
Nonsuit,  iii,  296,  816.  857,  876. 
Non   sum   informatus.  Judgment  by,  Iii, 

897. 
Northern  borders,  rapine  on,  iv,  244. 
Norman  conquest,  i,  99;  ii,  60;  iv,  414.  415. 
Normandy,  grand  coustumier  of,  1. 107. 
Norman  French,  use  of,  in  legal  proceed- 
ings, Ui,  817. 
Nose,  cutting  or  slitting,  iv,  207,  877. 
Not  guilty,  plea  of.  iv,  888,  450. 

effect  of  plea  in  actions  of  trespass,  iii,  805. 

in  actions  on  the  case,  iii,  805. 
Note  of  hand,  ii,  407. 

small  notes  prohibited,  ii,  468,  n. 

of  banking  companies,  ib. 

of  a  fine,  li.  351. 
Notice  to  quit,  ii.  146,  n.,  147,  n. 

to  terminate  estate  at  will,  u,  146,  a, 

of  dishonor,  ii,  470. 

of  trial,  iii.  357. 

in  ejectment,  iii,  208,  468. 
Novel  disseisin,  assize  of,  iii,  186. 
Novels  in  the  civil  law,  i,  81. 
Nudum  pactum  ii,  296, 445. 
Nul  disseisin,  plea  of,  iU,  80S. 
Nul  tiel  record,  iii,  831. 
Nul  tort,  iU,  805. 

Nuncupative  will,  i.  421 ;  ii,  500,  511 
Nuper  obiit,  writ  of,  iii,  186. 
Nurture,  guardian  for,  i,  461. 
Nuisance,  definition  of,  iii,  216. 

cases  of,  iii,  216  ei  $eq, 

indictment  for,  iii,  219. 

when  action  lies  for,  ib. 

every  continuance  a  fn»h,  ill,  220L 

assize  of,  iii,  221,  413. 

liability  of  landlord  for,  ii.  144,  n. 

abatement  of,  iii,  5,  220  and  n. 

when  notice  to  remove  must  be  given,  iii, 
5,  n. 

to  private  ways,  ill,  24L 

to  highways,  oridses,  rivers,  Ac.,  iv,  16^^. 

by  offensive  trades,  disorderly  houses, 
Ac.  iv,  167. 

lotteries,  fireworks,  eavesdroppers    aad 
common  scolds,  iv,  168. 
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Oath  anlnflt  bribery  at  elections,  1, 180. 

of  all^iance,  i,  867. 

of  sapremacy  and  abjuration,  i,  868,  n. 

to  wifcneas,  form  of,  iii,  865. 

of  the  party,  iii,  882,  487. 

ez  officio,  abolished,  iii,  100,  447. 

to  the  gOTemment,  refusal  or  neglect  to 
take,  It,  116, 117, 138. 

when  nature  of  not  understood,  trial  may 
be  put  off,  iv,  214,  n. 

Toluntary  and  extra-Judicial,  iv,  187. 
Obedience  to  parents,  i,  458. 
Obligation  of  hunuin  laws,  i.  48,  67,  08. 

or  bond,  ii,  840. 
Obstructing  process,  iv,  129. 
Occupancy  the  origin  of  property,  II,  8,  8, 
258,400. 

of  new  lands  left  by  the  sea  or  rirer,  ii, 
261. 

•pedal,  ii,  268. 
Odhal  right,  ii,  45. 
Odio  et  alia,  writ  de,  iii,  128. 
OffensiTe  trades,  &c.,  nuisance  by,  ill,  217. 
Office,  king  the  fountain  of,  i,  271. 

inquest  of,  iii,  258. 

of  the  six  clerks,  iii,  448. 
^'Office  found,"  i,  870,  n. ;  U,  248,  n.,  268,  n; 

iii,  259,  n. 
Officers,  arrest  by,  iv,  292. 
Officers,  killing  of,  in  execution  of  office,  !▼, 
200. 

of  revenue,  assault  on,  iv,  155. 

constable,  assault  on,  iv,  129. 

public,  embezzlement  by,  iv,  280. 

refusal  to  admit,  iii,  264 
Offices,  ii,  86. 

when  grantable  in  reversion,  ii,  86. 

property  in,  ii,  37,  n. 

curtesy  of,  ii,  126,  n. 

pay  of  certain  officers  not  assignable,  ii, 
86,  141,  n. 

and  pensions,  duty  on,  i,  827, 828,  n. 

usurpation  of,  how  remedied,  iU,  262. 
Old  age  does  not  disqualify  from  making 

will,  U,  497. 
Oleron,  laws  of,  i,  419;  iv,  428. 
Omnipotence  of  parliament,  i,  160. 
Oppression  of  crown,  how  remedied,  1,  248. 

of  magistrates,  iv,  141. 
Option  of  the  archbishop,  i,  881. 
Optional  writs,  iU,  274. 
Orchards,  robbery  of,  iv,  288. 

damaging  plants,  Ac,,  in,  iv,  247. 
Ordeal,  tried  by,  iv,  842,  414,  425. 
Order  of  sessions,  iv,  272. 

for  money,  &c.,  forgery  of,  iv,  290. 
Orders,  holy,  i,  888. 
Ore,  stealing,  iv,  284. 

Original  contract  of  king  and  people,  i,  211, 
288. 

conveyances,  ii,  810. 

writ,  m.  272,  278. 
teste  and  return  of,  ill,  274L 
process,  in  king's  bench  by,  iii,  984. 
Orphansge.  ii,  619. 

Ouster,  ouierent  methods  of,  iii,  167,  198. 
Ouster  le  maid,  ii,  68. 
Outlawry,  proceediaira  to,  iii,  288i 

consequences  of,  iii,  284. 


Outlawrr,  reversal  of,  ib. 

now  abolished,  iii,  280,  n. 

in  criminal  cases,  i,  142;  iv,  819. 
Overseers  of  the  poor,  1,  ^9,  861. 

antiquity  of  oince  of,  i,  859. 
Overt  acts  of  treason,  iv,  79,  86,  857. 

market,  ii,  449. 

pound,  iii,  12. 
Owling,ii,421;iv,  154. 
Oyer,  Ui,  299. 

Oyer  and  terminer,  commission  of,  iv, 
448. 

Justices,  killing  of,  iv,  84. 
Oyez,  iv,  840. 
Oysters,  stealing  of,  iv,  286  and  n* 

property  in,  u,  898,  n. 


Pslns  and  penalties,  act  to  inflict,  iv,  259. 

act  for,  forbidden  in  America,  iv,  Si59.  a. 
Pais,  trial  per,  iii,  849;  iv,  849. 

matter  in,  ii,  294. 
Palace,  court  of,  ill,  76. 

assault  in,  iv,  125. 
PalaUne  counUes,  i,  116, 119;  ill,  79;  iv,481. 
Pandects  of  Justinian,  i,  17,  81. 
Panel  of  Jurors,  iii,  854;  iv,  802,  85a 
Papal  encroachment,  iv,  104. 

process,  obedience  to,  iv,  115. 
Paper  credit,  ii,  466;  iv,  441. 
Paper  books,  iii,  817,  407. 
Papirian  code,  i,  81. 
PapisU,  disabilities  of,  ii,  257,  288. 

childrep  of,  i,  449,  451. 
Papists,  laws  agahist,  iv,  65,  87,  435. 

relief  of. 

(See  "Pope,"  "Roman  Catholics.'') 
Paramount  lord,  ii,  59,  91. 
Paraphernalia,  ii,  485. 
Paravail,  tenant,  ii,  60. 
Parcels,  construction  of  partkmlar  words. 

ii,  1. 
Parceners,  ii,  187. 
Paroo  firacto,  writde,  iii,  146. 
Pardon,  iv,  816,  887,  876,  896. 

for  discovering  accomplices  or  receivers, 
iv,  881. 

not  pleadable  to  impeachment,  i.  884;  iv, 
261,  889,  440. 

king's  pranmtive  of,  i,  269;  iv,  897. 

in  the  United  States,  i,  269,  a. 
Parent  and  child,  i.  446. 
Parents,  remedy  for  abduction  of  children. 
iU,  140. 

duties  of,  1,  446-452. 

powers  of,  i,  452-454. 

oonsent  of,  to  marriage  of  children,  1,  487< 

defence  of  children  by,  iii,  8,  n. 

deserting  children,  iv,  170,  n. 

of  bastard  ohildren,  i,  458. 
Pares  curisQ,  ii,  54. 
Pares,  trial  per,  iii,  849. 
Pari  materia,  statutes  in,  i,  60,  n. 
Parish,  i.  112. 

clerk,  i,  895. 
Parks,  ii,  88,  416. 
Parliament.  1,  141, 146;  iv,  412.  425,  428. 

adjourning,  i,  186. 

convention,  i,  152,  211,  214. 
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Parliament,  constituent  parts  of»  1, 151 
disBolviDff,  i,  18a 
estates  of,  f,  154,  n.,  156i. 
Intennlssion  of,  i,  ICiS. 

laws  of,  i,  leo-ioa. 

of  France,  i,  147. 

3f  Merton,  i,  19. 

origin  of,  i.  147-149. 

power  of,  i,  100. 

privileges  of,  i,  16i-107. 

proroguing,  1, 187. 

rolls,  i,  181. 

sessions  of,  i,  46, 186, 187. 

summons  of,  i,  160. 

process  against  members  of  » In  obaiioery, 

ill,  445. 
court  of  the  king  in,  iv,  859,  268. 
disuse  of,  !▼,  437. 
stealing  proceedings  of»  from  post,  ir, 

235,  n. 
houses  of  public  meeting  near.  It,  148. 
Parliamentum  indoctum,  1^  177. 
Parol  distinguished  from  writing,  U,  896» 

446  n. 
contracts,  U,  206,  442,  447. 
evidence,  ill,  869. 

S leadings,  iii,  292. 
emurrer,  iii,  800. 

demurrer  by  the,  iii,  488t 
Parricide,  iv,  202. 
Parsons  and  vicars,  i,  884. 

appointment  of,  i,  388. 

powers  and  duties  of,  i,  891. 
Particular  estate,  ii,  165. 
Particulars  of  demand,  iii,  800,  n. 
Parties  to  suiu  in  equity,  iii,  442. 
Partitions,  U,  185,  189,  194,  800,  828;  iii, 

302. 
Partners,  interest  of,  in  personalty,  ii,  899,  n. 

survivorship  between,  ii.  899. 

accounts  or,  in  equity,  iii,  487. 
Passports,  i,  260. 

violation  of,  iv,  68. 
Pasturage,  ric^ht  of,  ii,  82,  84,  n.,  85,  n. 

common  of,  ii,  82. 
Pasture,  writ  of  admeasuiement,  iii,  887. 

waste  by  plowing  up.  ii,  282. 
Patent,  letters,  ii,  846;  iii,  8. 

rolls  and  writs,  ii,  846. 

for  inventions,  law  of,  ii,  407;  It,  109. 

scire  facias  to  repeal,  ill,  260. 

of  peerage,  i,  400. 

of  precedence,  iii,  28. 
Patrlam,  trial  per,  iii,  849;  iv,  84SL 
Patron,  ii,  21. 
Patronage,  usurpation  of,  HI,  242L 

how  remedied,  iii,  243. 
Patterns  copyright  in,  ii,  407. 
Pauper,  when  excused  from  paying  costs, 
m,400. 

support  of.    (See  "Poor.'O 
Pawn  of  goods,  11,  452. 
Pawnlm>ker,  nature  of  contract  with,  U, 

452. 
Payment  into  court,  iii,  804. 

of  debts  of  deceased  person,  U,  511. 

tender  of,  1,  277. 

place  of  tender,  ill,  808. 
Peace  and  war,  right  of  making,  i,  Mf?. 
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Peace,  commission  of,  i,  851;  iv,  87QL 

conservation  of,  i,  340. 

JusUces  of,  i,  349;  iv,  270,  282,  428. 

(See  "Justices  of  the  Pesoe."^ 

the  king's,  1,  118.268,350. 

breach  of,  iv,  142. 

security  for,  iv,  251,  254. 

clerk  of,  iv,  272, 

offences  against,  iv,  148-150, 
Peculatus,  iv,  122. 
Peculiars,  court  of,  iii,  65. 
Peerage,  benefit  of,  in  oHences,  iv,  867. 
Peeresses,  i,  401. 

trial  of,  lb. 
Peers,  privileges  of,  1,  401;  Ui,  359  ;iv,  253, 
273,  867. 

peat  council  of,  1,  227,  228;  iii,  56. 

hereditary  councUlors  of  the  crown,  i» 
887. 

how  created,  1,  399. 

Irish  and  Scotch,  i,  401. 

pedigrees  of.  111,  106. 

loretgn,  i,  401. 

protesu  l>y,  1, 16a 

proxies  of,  lb. 

process  against,  in  equity,  ill,  445. 

trialby,  i,401;iv,860,  m 

of  the  lords'  court,  ii,  5-1. 

answer  of,  in  equity,  i,  18,  n. 

spiritual,  1, 157. 

house  of,  i,  156. 

Jurisdiction  of,  upon  appeals  and  writs  of 
error,  iii,  57. 

pedigrees  to  be  delivered  In,  ill,  loa 

quorum  of,  iii,  56,  n. 
Peine  forte  et  dure,  iv,  335  and  n. 
Penal  statutes,  1,  88;  iv,  429. 

coDStruction  of,  i,  82,  n. 

actions  on,  iii,  161. 
Penalties,  title  to,  by  Judgment,  11,  437. 

relief  against,  iii,  435. 
Penance,  commutation  of,  iv,  105,  217,  87a 

for  standing  mute,  iv,  325. 

in  ecclesiastical  courts,  iv,  105,  275,  86a 
Penitentiary  houses,  Iv,  371. 
Pensions,  from  foreign  princes,  iv,  188. 

ecclesiastical,  1,  881. 

from  the  crown,  1,  176;  11, 4a 

duties  on,  i,  326. 
Pensioners  excluded  from  house  of  com- 

mons,  i,  178. 
People,  i  866. 

sovereignty  in,  i,  49,  n.,  52  n. 
Per  quod,  ill,  124 

Per  quod  consortium  amisit,  iii,  140. 
Peremptory  ohsll  nges,  iv,  853. 89a 
Peremptoiy  mandamus,  iii.  111,  865. 
Perfection  of  the  king,  i,  846. 
Peijuiy,  iv,  137  and  n. 

in  capital  cases,  iv,  138,  19a 
Permissive  waste,  ii,  881. 
Perpetual  curate,  1,  894. 
Perpetuating  testimony,  iii,  450. 
Perpetuities,  rule  against,  ii,  174L 
Perpetuity  of  the  king,  i,  849. 
Persecution,  reli^ous,  iv,  46,  488,  48a 
Person,  larceny  mm  the,  iv,  248  and  a. 
injuries  to  and  offences  againsli  Ui,  119; 
IV,  177  et  sag. 
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Personal  actions,  ffl,  117. 

what  die  witki  ttie  person,  iii,  803. 

liberty,  i,  134. 

security,  i,  129. 
Personalty,  ii,  384,  889  ei  tea, 

Eroperty  in  animals,- ii,  889,  400. 
ttle  regarded  in  former  times,  ii,  884. 

chattels  real  and  chattels  personal,  ii,  886. 

snccession  to,  regulated  by  domicO,  ii, 
887,  n. 

finder  of,  entitled  to  possession  except  as 
against  owner,  ii,  896,  n. 

chose  in  action,  ii,  896. 

may  be  settled  for  life  with  remainder 
over,  ii,  89& 

entail  of,  ib. 

title  of  partners  to,  ii,  890. 

real  estate  converted  into,  in  equity,  II, 
899,  n. 

title  to,  by  occupancy,  ii,  400. 

prize,  &c.,  ii,  401. 

goods  found,  ii,  403. 

animals  fers  natur®,  ib. 

emblements,  ii,  403. 

title  by  accession,  confusion  and  intermix- 
ture, ii,  404. 

copyright,  designs,  Ac.,  ii,  405,  407. 

distinctive  trade-marks,  ii,  409,  n. 

patents  for  inventions,  ii,  407. 

title  bv  gift,  grant  and  contract,  ii,  440. 

title  or  crown  by  prerogative,  ii,  409. 

fraudulent  assignments  of,  ii,  441. 
Personating  others  in  courts,  ^,  iv,  128. 

proprietors  of  stock,  iv,  248. 

bfdl,  iv,  128. 
Persons,  natural,  i,  123. 

arUflcial,  i,  123,  467. 

rights  of,  i,  122. 
Peter  pence,  iv,  107. 
Petit  sergeanty,  ii,  81. 
Petition  of  appeal,  iii,  454. 

of  right,  i,  128,  243;  iv,  487. 

to  what  applicable,  iii,  255,  n.,  256,  498. 

de  droit,  iii,  256. 
Petitioning,  right  of,  i,  148;  iv,  147. 

tumultuous,  ib. 
Pettv  bag  office,  iii,  42a 

why  so  called,  iii,  49. 
Petty  constables,  i,  855. 

jury,  m,  851 

larceny,  iv,  229. 

serg|eanty,  ii,  81. 

sessions,  iv,  272. 

treason,  iv,  75,  203,  n. 
Pews,  title  to,  ii.  429  and  n. 
Physician,  iv,  197. 

canuot  maintaih  an  action  for  fees,  111,28  n. 

may  make  special  contract,  ib. 

liable  for  negligence  or  unskUfulness,  iii, 
123. 

should  be  acquainted  with  law,  i,  14. 
Piepoudre,  court  of,  iii,  82. 
PignuB,  ii,  159. 
Pillory,  iv,  186,  n.,  877. 
Piracy,  iv,  71. 

Piscary,  common  of,  U,  84,  89. 
Placemen,  excluded  from  house  of  com- 
mons, i,  175;  iv,  440. 
Plagiarii,  iv,  219. 


Plague,  irregularity  during.  It,  161. 

PlahitifT,  iii,  25. 

Plantation,  burning  or  destroying,  iv,  246. 

Plantations,  law  in  the,  i,  107. 

Plants,  destruction  of,  iv,  846. 

stealing  of,  iv,  388. 
Play,  right  to  represent,  il,  407,  n. 
Plays  and  players,  license  of,  iv,  167. 
Plea.  dUatory,  iii.  801. 

within  what  time  to  bepleaded,  iii,  801,  n. 

must  be  verified,  iii,  803. 

conclusion  of,  ib. 

effect  of  allowing  or  overruling,  iii,  808. 

to  the  action,  iii,  808. 

in  bar,  iii.  806. 

conditions  and  qualities  of,  iii,  807. 

special,  conclusion  of,  ib. 

in  eouity,  iii,  446. 

In  abatement,  not  admitted  in  suit  for 
lands,  iii.  803. 

to  indictments,  iv,  883. 

sanctuary,  ib. 

benefit  of  clergy,  iv,  883,  864. 

to  the  Jurisdiction,  iv,  838. 

demurrer,  ib. 

in  abatement,  iv,  834  and  n. 

autrefois  acquit,  Iv,  885. 

autrefois  convict,  iv,  886. 

autrefois  attaint,  ib. 

pardon,  iv,  837. 

not  guilty,  iv.  388  0<  ssg. 

in  bar  of  execution,  iv,  896^ 

of  lunacy,  ii,  291. 
Pleading,  Umes  for,  iii,  399. 

departure  in,  iii,  809. 

formerlv  wntoce,  now  in  writing,  iii,  39IL 

In  criminal  cases,  iii,  437. 

required  to  be  in  English,  iii,  817. 
Pleading  in  equity,  iii,  443  et  iio. 

commencement  of  suit,  bill,  lU,  433. 

information,  iii,  437. 

parties  to  suit,  iii,  443. 

demurrer,  111,446. 

pleas,  ib. 

answer,  iii,  443.  446,  447. 

croes^bill,  iii,  448,  451. 

amended  and  supplemental  bill,  ill,  448L 

bills  of  revivor  and  interpleader,  ib. 

bill  to  perpetuate  testimonv,  iii,  450. 

right  of  parol  to  demur.  Ui.  430. 
Pleading  in  equity,  bill  of  review,  iU,  458. 
Pleas  of  the  crown,  ii,  424. 
Pledge,  ii,  157,  453. 

estates  in,  ii,  157. 
Pledges  of  prosecution  iii,  147,  375. 

of  appearance,  iii,  380. 
Plenarty,  iii,  348. 
Plough,  beasts  of  the,  when  may  be  dla- 

trained,  iii,  9,  lU 
Plou^hbote.  ii, 85. 
Pluralities,  i,  393. 
Pluries,  writ,  Ui,  288;  iv,  819. 

habeas  corpus,  iH.  135. 
Poaching  In  night,  iv,  175,  n. 
Pocket  sheriffs',  i,  342. 
Poisoning,  iv,  196  and  n. 

adminbtering  poison  with  intent  to  mur- 
der, ib. 
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Poisoning,  of  woman  quick  with  child.  It, 
198. 

attempts  at,  iv,  196,  n. 
Police,  offences  against,  iv,  lOS. 
Policies  of  insurance,  iv,  441. 

(See  "Insurance.") 

court  of,  ill,  74 
PoUtical  Uberty,  i,  13(k 

riffhts,  i,  139, 146. 
Polflng  at  elections,  i,  178. 
Polls,  challenge  to,  iii,  801 ;  iv,  889. 
Polygamy,  i,  486;  It,  163. 
Pone,  iii,  84,  87, 196,  880. 
Poor,  1, 859. 

laws,  history  of,  i,  859-868;  !▼,  4881 

settlements,  i,  862. 

letuming  to  parish,  Ac.,  yagrants,  !▼« 
170,  n. 

OTerseers  of,  1,  869-861. 
Pope,  his  authority  how  abolished.  It,  104, 
421,  428,  480. 

encroachments  of,  iv,  104, 419,  484,  485. 

Jurisdiction,  defending,  i^,  87,  115. 

reconciliation  to,  iv,  87. 
Popeiy,  iv,  55. 

(See  "  Roman  Catholics.") 
Popish  hooks,  importing  or  selling,  iv,  116. 

priests,  It,  57, 87, 115. 

recusants,  iv,  56, 124 

seminaries,  education  in,  i,  451 ;  iv,  55, 115. 

maintaining,  iv,  115. 
Popular  action,  ii,  437;  iii,  160. 
Portland,  Isle  of,  i,  106. 
Port-reeve,  iv,  418 
Ports  and  havens,  i,  264 

injuries  to,  iv,  144 
Positive  proof,  iii.  871. 
Posse  comitatus,  i,  848. 

neglecting  to  Join,  iv,  128. 
Possessio  fratris,  ii,  227. 
Possession,  estate  in,  ii,  168,  888. 

title  by.  ii,  195. 

right  of,  ii,  190;  iii,  177,  180. 

adverse,  ii,  200,  n. 

when  must  be  surrendered  before  advene 
claim  can  be  set  up,  Ii,  144,  n. 

of  land,  insufficient  to  maintain  trdspass 
against  stranger,  iii,  210,  n. 

of  land  under  contract  of  sale,  ii,  140,  n.« 
140,  n. 

writ  of,  iii,  802,  412. 
Possessory  actions,  nature  of,  U,  198;  iii, 
179. 

limitation  to,  iii,  188. 
Possibility  upon  a  possibility,  ii,  169l 

not  assiipiable,  ii,  290. 
Postea,  iu,  880. 
Post-fine,  ii,  350. 
Post,  writ  of  entry  in,  iii,  188. 
Post-disseisin,  writ  of,  iii.  188. 
Postman  in  exchequer,  iii,  28. 
Post-office  duties,  «c,  i,  822-824. 

embezzlement  by  servants  in,  iv,  881. 

misbehaviour  of  officers  of,  iv,  284. 

ezaminiog  correspondence  in,  i,  8^,  n. 
Posthumous  children,  1, 180;  U,  160. 
Pound,  iii,  12. 

breach,  what,  and  remedies  for,  iii,  146L 

troy,  of  gold  and  silver,  i,  270,  n. 
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Poundage,  i,  816;  iv,  487. 
Powdike,  cutting;  iv,  244 
Power  of  appointment,  how  executed  I7 
will,  ii,  879,  n. 

of  the  crown,  i,  250. 

sovereign,  where  lodged,  i,  61. 

in  Arnica,  i,  49,  n.,  52,  n. 
Poyning'slaws,  i,  102, 108. 
Practice  in  equity,  iii,  442,  etieq, 

injunction,  iii,  442. 443. 

IKllng  bill  and  subpcsna,  iii,  448. 

officers  of  court,  iii,  448. 

affidavits,  iii,  448. 

answer,  iii,  443,  447. 

process  of  contempt,  iii,  448,  444 

appearance,  iii,  443, 445. 

commission  of  rebellion,  iii,  444 

sequestration,  ib. 

taking  bill  pro  confesso,  fb. 

process  against  corporation  by  distrlngaa, 
iii.  455. 

process  against  peer  or  member  of  par- 
liament, ib. 

defendant's  pleading,  ib. 

amendments,  Ui,  446,  488. 

hearing  of  cause,  iii,  488,  450,  451. 

ezaminatlon  of  witnesses,  iii,  449. 

Sublication  of  evidence,  ib. 
ismissing  bills  for  want  of  prosecution, 
iii,  451. 

iubpcsna  to  hear  Judgment,  ib. 

decree,  interlocutory  or  final,  iii,  451,  468. 

decree  against  infknt,  ill,  480,  n. 

costs,  iii,  451. 

feigned  issue,  iU,  452. 

reference  to  master,  iii,  468. 

master's  report,  ib. 

final  decree,  ib. 

reheuing,  ib. 

appeal,  iii,  458,  454 

enforcement  of  decree,  iii,  46& 

enrolment  of  decree,  ib. 

bill  of  review,  iii,  454 

new  evidence  on  appeal,  ill,  455. 
PrsDcipe,  U,  860;  iii.  195,  274 

tenant  to,  ii,  858;  iii.  188. 
Pnsmunire,  iv,  108,  428. 
PrsBtor's  edicts,  i,  80. 
Prayer  in  aid,  iii,  299. 
Preamble  of  statute,  i,  60^  n. 
Pre-audience,  iii,  28. 
Prebendary,  i,  888. 
Precedence,  how  settlea,  i,  278;  ill,  106. 

of  royal  family,  i,  225. 

table  of,  i,  406,  n.;  iii.  27. 

letters  patent  of,  iii,  28. 

among  bbhops,  i,  880.  n. 
Precedents,  authority  of,  i,  70,  n. 

in  equltv,  iii,  482. 
Precept  ox  election  to  parliament,  i,  177. 
Pre-contract  of  marrisge,  i,  484 
Pre-emption,  i,  287;  iv,  116,  424,  489. 
Pregnancy,  plea  of,  iv,  894 

triisl  of,  i,  456;  iv.  895. 
Premier  sergeant,  iii,  27. 
Premises  in  a  deed,  ii,  298. 
Prerogative,  different  kinds  of,  i,  888. 

limited,  i,  141. 

review  of  its  progress,  i,  886;  iv,  481,488. 


GXNBBAL  IimSX 


519 


FMrojeatiTe,  cansefl  of  its  increase  and  de- 
dbe.  It,  488. 
oontempu  against,  iv,  121. 
offences  relating  to  coin  and  treason,  ir. 

08-100. 
offences  against  king's  council,  iv,  100. 
other  offences  against,  iv,  101-108. 
title  to  chattels  by,  ii,  408. 
(See  "Crown.-) 
Frerogative  court,  ii,  609,  ill,  65,  77,  n. 
Prescription,  tiUe  by,  ii,  28,  263, 264,  266,n. 
abanaonment  of  right  by,  ii,  364,  n. 
none,  of  right  arising  by  record,  11,  285. 
in  gross,  ii,  266,  n. 
donative  advowson  by,  ii,  28. 
discharge  from  tithes,  ii,  28  ei  ieq. 
commencement  of  time  of  legal  memoxy, 

U,  81. 
in  respect  of  common,  ii,  88;  ill,  288. 
to  right  of  way,  ii,  86. 
for  pews,  ii,  429. 

franchises,  fisheries,  &a,  ii,  88  ^  Mg. 
corporation  by,  i,  478. 
not  applicable  to  highwajrs,  ii,  85^  n. 
Presentation  to  benefice,  i,  88H9. 
(See  "Advowson.") 
Presentment  of  offences,  iv,  801. 
President  of  the  council,  i,  280. 
of  coriK>ration8,  i,  478. 
of  the  United  States,  i,  214^  a* 
oath  of  office  of,  i,  285,  n. 
cabinet  of,  i,  282,  n. 

Sowers  and  duties  of,  i,  288,  n. 
npeachmentof,  i,  246,  n. 
approval  of  bills  by,  i,  185,  a. 
Press,  liberty  of,  iv,  151. 
Pressing  to  death,  iv,  828. 

of  seamen,  i,  419. 
Presumption,  iii,  871. 

of  a  grant,  ii,  81,  n.,  85.  n.,  266,  n. 

of  oorjwrate  grant,'!.  478. 

of  death,  11,177,  n. 
Presumptive  evidence  of  felony,  iv,  858w 

heir,  &,  20a 
Pretended  titles,  selling  or  buying,  iv,  186. 
Pretender  and  his  sons,  treasons  relating  to, 

iv,  91. 
Prevention  of  crimes,  iv,  251. 

homicide  In,  iv,  180. 
Priestk  i,  8^8. 

(See  "Roman  dathollca.'O 
Primtrinpreces,  1,  881. 
Primer  fine,  ii,  850. 
Primer  seisin,  ii,  66, 87;  iv,  418. 
Primogeniture,  i,  194;  ii,  56;  iv,  42t 
Prince  of  Wales,  i.  94,  223. 
Prince  and  princesses  of  the  royal  blood,  i 

226. 
Princess  of  Wales,  i,  94,  228. 

violation  of,  iv,  81. 
Principal  and  accessory,  iv,  9iet9eq. 

principals,  iv,  84. 

accessories,  iv,  85. 
what  offences  admit  of,  ib. 
before  the  fact,  iv,  88. 
after  the  fact,  iv,  87. 

punldiment  of,  iv,  89. 
Principal  challenge,  iii,  888. 
Prints,  copyright  in,  ii,  407. 


Priority  of  debU,  il,  511. 

Priors,  i,  155. 

Prisage,  i,  814 

Prison  of  the  Fleet,  iii,  444. 

breach  of,  iv,  180. 
Prisoner,  insolvent,  relief  of,  ii,  488. 

ofwar,  11,402;  iii,  182,  n. 
Prisons,  regulation  of,  iv,  877. 
Prit,  iv,  889. 
Private  act  of  parliament,  1,  86;  ii,  844. 

nuisance,  iii,  216. 

property,  rights  to,  i,  188. 

persons,  arrest  by,  iv,  293. 

ways,  U,  85  and  n. 

(See"Ways.'0 
Privateering,  i,  2/59,  n. 
Privately  stealing  from  the  person,  iv,  242. 
Privies  to  a  fine,  11,  855. 

bound  by  estoppel. 

(See  "Bstoppel.") 
Privilege,  king,  the  fountain  of,  i,  272. 

of  parliament,  i,  164-167. 

bill  of ,  iii,  289. 

from  arrest,  lb. 

of  ambassadors,  i,  254. 
Privileged  places,  iv,  129. 
PrivUegia.  1,  46. 
Privilegium  dericale,  iv,  365. 
Privy  council,  i,  229-232,  280,  n. 

ludicial  committee  of,  1,  231,  n.,  280,  n; 
iii,  69,  n. 

appeal  to,  in  lunacy,  iii,  427. 
Privy  councillor,  killing  or  attempting  to 

km,  i,  282;  iv,  100. 
Privy  purse,  i,  834 
Privy  seal  and  signet,  11, 847. 

forging,  iv,  89. 
Privy  verdict,  iii,  877;  iv,  860. 
Prize,  of  enemy's  goods,  &c.,  i,  259;  11,  401. 

court,  iii.  70,  n. 

commission  of,  iii,  69. 

admiralty  court  no  Jurisdiction  as  to,  ill, 
70,  n. 
Probable  cause,  iii,  126.  n. 
Probate,  ii,  494,  507;  Ui,  93. 

(See  "Wills.") 

court  of,  iii,  67,  n.,  95,  n. 
Procedendo,  writ  of,  i,  858;  iii,  109. 
Process,  ill,  279,  386. 

in  equity,  Ui,  426,  44a 

former  abolished  and  new  writs  substitu- 
ted, iii,  287,  n. 
Prochdn  ami,  i,  464 

Proclamation  by  the  Ung,  i,  270,271;  iv, 
481. 

of  estrays,  1,  29& 

writ  of,  iii,  284 

in  outlawry,  iv,  819. 

under  the  riot  act,  iv,  143. 

on  attachment  in  chancery,  iii,  444 
Proctor,  iii,  25. 
Procuration  money,  iv,  157. 
Prodigals,  1,  805. 
Profanity,  iv,  59. 
Prof  ert  in  curia,  iii,  app. 
Profession  of  arms,  i,  408. 

religious,  i,  188. 
Profits  of  courts,  i,  289. 
Progress,  royal,  iv,  411. 
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Prognti  «f  the  laws,  !▼,  407. 
ProEiUtloii,  writot  iii,  112. 

to  whatooarte  may  issue,  ib. 

in  whal  caaet,  ib. 

pfooedme  upon,  iii,  118. 
FromlBe,  what  it  is,  iii,  158. 
(See  "Oontract.'O 

xomedy  for  breach  of,  ib. 
FromiMory  note,  ii,  467. 

(See  "Bill  of  Exchange.") 
Eromulgation  of  laws,  i,  45, 186,  n. 
Proof,  when  positive,  required,  iii,  870. 

generally,  Ui,  868. 

in  ecclesiastical  courts*  iii,  1(X>. 
Proper  feuds,  ii,  68. 

Property,  rights  to,  in  general,  i,  189,  n.,  1, 
188;  ii.  8,  n.,  18,  197. 

oris;in  of  rights  of  alienation  anddascent, 

some  things  still  in  common,  U,  14L 

title  by  occupancy,  ii,  400. 

diyision  according  to  nature  of  subject  and 
estate  therein,  u,  16,  n. 

realty  and  personalty,  ii,  16. 

right  of  presentation  to  church,  ii,  88^ 

in  waters,  ii,  18. 

In  things  personal,  ii.  889  ^m^. 

in  animals,  ii,  889,  408. 

qualified,  limited  or  special,  ii,  891,  896. 

m  personalty,  as  to  time  of  enjoyment  and 
number  of  owners,  ii,  898. 
(See  "Personalty.") 

injuries  to,  iii,  144,  167. 

crimes  against.  It,  880  «(  S0g. 

tax,  i,  814,  n. 
Prophecies,  pretended,  iv,  149. 
Proprietary  governments  in  America,  1, 109. 
Proprietate  probanda,  writ  de,  iii,  148. 
Prorogation  of  parliament,  i,  187. 
Prosecution  by  the  king,  i,  868. 

expenses  of,  iv,  862. 

of  offenders,  different  modes  of,  iv,  9GL 

malicious,  iii.  126. 
Prostitutes,  vagrants,  iv,  170. 
Protection  of  children,  i,  45a 

of  ambassadors,  i,  254. 

writ  of,  iii,  888. 
Protector  or  regent,  1,  248. 
Protest  of  bill  of  exchange,  ii,  467,  il»  409. 

of  peers,  i,  168. 
Protestant  dissenters.  It,  68. 

succession,  i,  216,  217;  iv,  90. 

treason  against,  iv,  90. 
Protestation,  iii,  811. 
Province,  i.  111. 
Provincial  constitutions,  1,  82. 

governments  in  America,  i,  109. 
Provisions,  papal,  i,  60;  iv,  107. 

selling  unwholesome,  iv,  162. 

forestalliDg,  &c.,  iv.  158. 

warranty  in  sale  of,  ii.  451,  n. 
Proviso,  trial  by.  iii.  857. 
Provisors,  statutes  against,  iv,  100  €i  S0g. 
Proxies  in  house  of  lords,  i,  168. 
Puberty,  age  of,  iv,  22. 
Public  act  of  parliament,  i,  85. 

debts,  i,  828-831. 

companies,   stock  in,    may  be  charged 
with  Judgment  debt,  lU,  419,  n. 
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Public  policy,  excludes  copyright  in  ina- 

moral  work,  iii,  407,  n. 
Public  verdict,  iii,  877;  iv.  860. 
Publication  of  deposition,  ill,  460. 
Pueritia,  iv,  22. 
Pull  danrein  continuance,  plea  of,  iii,  816, 

817. 
Puisne  barons  of  exchequer,  iii,  44. 

Judges,  iii,  40,  41. 
Pulling  down  churches^  houses,  Ac.,  iv,  148. 
PulsaUon,  iii,  120. 
Punishment,  nature  of,  i,  188;  iv,  7. 

capiua.  iv,  9, 18,  286. 

certainty  of.  iv,  879. 

end  and  purpose  of,  iv,  11,  252. 

'mode  of  InfllctiDff,  iv,  258. 

measure  of,  iv,  12. 

power  of  punishment,  iv.  7. 

severity  of.  iii,  404;  iv,  16. 

(See  "Correction.*^ 
Pur  auter  vie,  estate  in. 

(See  "Estate.") 
Purchase,  i,  215. 

distinguished  from  escheat  and  descent, 
ii,  m,  241, 248.  245. 

rule  in  Shellev's  Case,  ii,  242  and  n. 

modes  of  taking  by,  ii,  244. 

heir  taking  by,  Ii,  240,  n. 

of  write,  iii,  273,  274. 
Puigatio  vulgpsris,  iv,  842. 
Purgation,  canonical,  iii,  842;  iv,  868. 

oath  of,  iii,  100,  447. 
Purlieu,  ii,  419,  n. 
Purpresture,  iv,  167. 
Pursuit  of  remedies,  iii.  270. 
Purveyance,  i,  287;  iv,  116,  424,  489. 
Putting  in  fear,  iv,  242. 


Suadruplicatio,  iii,  810. 
ualiflcation  for  killing  game,  iv,  175. 
of  electors  to  parliament,  i,  171, 175. 
of  Justices  of  the  peace,  i,  852. 
of  members  of  parliament,  i,  175. 
of  Jurors,  iii.  862;  Iv,  852. 
Qualified  fee,  ii,  109. 

(See  "Estate.") 
property,  ii,  891. 
Quantum  meruit,  iii,  161. 

valebat,  ib. 
Quarantine,  irregularity  in,  Iv,  161. 

of  widow,  ii,  185. 
Quare  ejecit  infra  terminum,  writ  of,  Ifi, 
199. 
when'it  lies,  iii,  206. 
abolished,  iii,  207,  n. 

Suare  clausum  fregit,  iii,  281. 
uareimpedit,  writ  of,  iii,  246-251. 
costs  in,  iii,  249. 
execution  in,  iii,  4t2. 
(uare  incumbravit,  ill,  248. 
[uare  non  admlsit.  iii,  250. 
[uarreling  in  church  or  church  yard,  iv. 
146. 

Quartering  of  soldiers,  i,  414,  415. 
Quartering  traitors,  iv,  98,  877. 
Quarter  sessions,  court  of,  iv,  271. 

appeal  to,  iii,  455. 
Quarto  die  post,  iii,  278. 
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J,  iii,  808;  !▼»  821. 
bukja,  i,  964. 
[ue  estftte,  ii,  264. 
[ueen,  U  219. 

(3ee  "Crown,"  ''King.") 
Anne's  bounty,  i,  286;  ii,  273. 
conBort,  i,  220. 
dowager,  i,  224. 
husband  of,  ib. 
"Queen  regnant,  i,  219. 

her  attorney  and  solicitor,  i,  219. 

her  revenue,  i,  219. 

regnant's  husband,  i,  222.  ' 

consort,    compassing  or   imagining  her 

death,  iv,  76. 
violating,  !▼,  81. 

offences  against  person  of,  not  treasonable, 
iv.  102,  n. 
-Question  or  torture,  iv.  825. 
Qui  tarn  actions,  iii,  160;  !▼,  807. 
Quia  dominus  remisit  curiam,  iii,  195. 
Quia  emptores,  stuiute  of,  ii,  91,  102;  !▼, 
426. 
[uick  with  child,  plea  of,  iv,  895. 
[uinto  exactus,  iii,  288;  iv,  819. 
[uit  rents,  U,  42. 
[uo  minus,  writ  of,  ill,  45,  n. 
in  exchequer,  iii,  286. 
Quod  el  deforciat,  writ  of,  iii,  193. 
Quod  nocumenUim  amoveatur,  iii,  418» 
tuod  permittat,  iii,  240. 
[uod  permittat  prosternere,  iii,  221. 
juorum,  i,  851. 
clause  in  commissions,  ib. 
in  corporations,  i,  478,  n. 
of  house  of  peers,  iii,  56,  n. 
Quo  warranto,  writ  of.  ill,  262. 
information  in  nature  of,  i,  485;  ill,  262; 

iv,  811,  441. 
used  in  corporation  disputes,  iii,  263. 
within  what  time  to  be  brought,  iii,  264. 


Rabbito,  taking,  Ac.,  iv,  285. 

Racing,  when  unlawful,  iv,  173. 

Rack,  iv,  825. 

Rack  rent,  ii,  48. 

Rail,  stealing  of,  iv,  288. 

destroying  and  injuring,  iv,  247,  n. 
Railroads,  ii,  85,  n. ;  iv.  &3. 
Ransom,  illegal,  ii.  402;  iii,  436;  iv,  67,  88a 
Rape  of  women,  iv,  210. 

evidence  in,  iv,  213. 

assault  to  commit,  iv,  217. 

appeal  of,  iv,  814. 
Rape  in  counties,  i,  117. 
Rapina,  iv,  248. 
Rasure  in  deed,  ii,  808. 
Rationabili  parte,  writ  de,  iii,  194. 
Rationabili  parte  bonorum,  writ  de,  ii,  492. 
Ravishment  of  children,  iii,  141;  iv,  212. 

of  ward,  iii,  141. 

of  wife,  iU,  189. 
Reading  on  claim  of  clergy,  iv,  867,  441. 
Real  actions,  iU,  117,  177,  198,  282. 
Real  property,  annuity  of  inheritance  ii 
not,  il,  41,  n. 

what  is  an  interest  in  land,  U,  806,  n. 
(See  "  Property.") 


Reasonable  part,  ii,  492,  516^  iv,  408,  484. 

estovers. 

(See  "  Estovers.") 
Re-assurance,  ii,  460. 
Rebellion,  commission  of,  ill,  444. 
Rebutter,  Hi,  810. 
Recall  of  subjects  from  abroad,  1, 265;  ir, 

122  160. 
Recaption,  ill,  8;  iv,  868.  * 

rights  of,  how  exercised,  iii,  4. 

writ  of,  iii,  151. 
Receipt,  forgery  of,  iv,  250  and  n. 
Receipt  of  part  of  a  debt  in  satisfaction  of 

all,  16, 23. 
Receiving  stolen  goods,  offence  of.  It,  182b 
138. 

letters,  iv,  284,  n. 
Recitals  in  a  deed,  ii,  297. 
Recognisance,  ii,  341,  465. 

for  the  peace  or  good  behavior,  iv,  252i. 

to  protecute,  iv,  296. 

to  give  evidence,  ib. 
Recompense  in  value,  il,  359. 
Reconciliation  to  the  pope,  &c,  iv,  87. 
Record,  i,  69;  iii,  24,  817;  iv,  426. 

is  tried  by  nothing  but  itself,  iii,  24. 

when  may  be  disputed,  ill,  24,  n, 

for  the  assizes,  iii,  856. 

transcript  of,  to  be  annexed  to  writ  ol 
error.  111,  400  n. 

alienation  by,  ii,  844. 

debts  of,  ii,  465. 

no  prescription  of  right  by,  ii,  265. 

embeizling,  &c.,  iv,  128. 

courto  of,  iii,  24,  84, 406. 

nisi  prius,  iii,  356. 

trUl  by,  iii,  830. 
Recordui  facias  loquelam,  iii,  84, 195. 
Recoupment,  iii,  806,  n. 
Recoveries,  U,  857  ei  teq. 

common,  invention  of,  11, 116,  270. 

vouchers  in,  ii,  858-860. 

regarded  as  common  assurances,  il,  860. 

tenant  to  the  prsscipe,  ii,  362. 

deeds  to  lead  or  declare  the  uses  of,  ii,  868L 

abolished,  ii.  364  n. 

of  copyholds,  ii,  871 ;  iii,  166. 
Recreant,  ill,  340;  iv,  848. 
Rector  of  a  church,  i,  884. 
Rectorial  tithes,  i,  888. 
Recusants,  popish,  iv,  56,  124. 
Recusatio  Judicis,  iii,  861. 
Reddendum,  ii,  299. 
Re-disseisin,  writ  of,  iii,  188. 
Reditus,  ii,  57. 

(See  "Rent.") 
Re-entry  on  land.  Hi,  4. 

after  exchange,  on  eviction,  Ii,  823. 
Reeve-land,  11,  48,  u.,  90. 
Reference  to  master,  iii,  453. 
Reform  acU,  1,  157,  n.,  159,  n..  173.  n.. 

175.  n. 
Reformation  of  religion,  iv,  480. 
Refusal  of  a  clerk,  i,  389. 
Regalia  majora  et  minora,  1,  241. 
Regard,  court  of,  iii,  72. 
Regent,  i,  248  and  n. 

queen,  1,  219. 
R^iister  of  seamen,  i,  419. 
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Register  of  mariners,  !ii,  105. 

falsifyinp:,  Iv,  163. 
Registrum  omDium  breylum,  iii,  188. 
Registry  of  conveyances,  ii,  843. 
Regrating,  ir,  160. 
Rehearing  in  equity,  iii,  453. 
Rejoinder,  iii,  810. 

Relation  back,  of  title  of   bankrupt's  as- 
signees, ii,  485,  486,  n. 

of  Judfirraent,  iii.  420,  421. 

in  forfeiture,  iv,  381,  380,  387. 
Relations,  domestic,  i,  422-466. 

public,  i,  146. 
Relative  riehts  and  duties,  !,  128,  146. 
Relatives,  defence  of,  iii,  8. 
Relator,  iii,  264.  427;  iv,  308. 
Release,  by  way  of  enlargement,  il,  824. 

lease  and.  ii.  339. 

I>er  mitter  Testate,  ii,  824 

per  mitter  le  droit,  ii.  825. 

by  extinguishment,  ib. 

by  entry  and  feoffment,  lb. 
Reliction,  ii,  261.  n. 
Reliefs,  ii.  56.  65,  87;  iv,  418.  420. 
Religion,  offences  against,  iv,  48  et  Kq, 
Religious  impostures,  iv,  61.  62. 

societies  in  United  States,  i.  376,  n. 
Rem,  information  in,  iii,  262. 
Remainders,  ii.  163. 

fee  limited  in  remainder  on  a  fee,  ii,  166. 

alternative  contingent,  ib. 

freehold  in  f uturo.  ib. 

particular  estate,  ii,  166.  167. 

vested  or  contingent,  ii,  168,  169. 

possibility  upon  a  possibility,  ii.  169. 

conveyance  of  contingent  estates,  ii,290,n. 

destruction  of.  ii,  117,  119.  171,  854.  n. 

trustees  to  preserve  contingent,  ii.  171. 

executory  devises,  ii,  172  et  $eg, 

rule  in  Shelley's  Case,  ii,  172,  n. 

rule  against  perpetuities,  ii,  174. 

distinguished    from    conditional   limita- 
tions, ii,  156. 

distinguished  from  reversions,  il,  176. 

cross,  implication  of,  ii,  9S1, 

in  personalty,  ii,  898. 

formedon  in.  iii,  192. 
Remainder-man,  defence  of  freehold  by,  lil, 
204. 

may  cause  tenant  for  life  to  be  produced, 
iii,  211. 
Remedial  part  of  laws,  i,  55;  lil,  88. 

statute,  1,  86,  88. 
Remitter,  iii,  189, 190. 

what  it  is,  iii,  19. 

reason  of,  iii,  20. 

to  owner  of  stolen  goods,  ii,  450. 
Remoteness,  rule  agsinst,  ii,  174. 
Removal,  fraudulent,  iii,  11. 

of  poor,  i,  864. 
Renewals  of  copyholds  for  lives,  ii,  98. 
Rent,  origin  of,  ii,  41,  56,  86,  299. 

rent  service,  rent-charge  and  rent-seek,  il, 
41  et  eeq. 

rent  of  assize,  quit-rents,  rack-rents,  and 
fee  farm-rents,  ii,  42. 

distinguished  from  annuity,  ii,  41. 

reservation  of,  ii,  297. 

Incident  to  the  reversion,  Ii,  176. 
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Rent,  rent  service  may  issue  out  of  tfthes^ 
ii,  42,  n. 

none  out  of  personalty,  ib. 

when  and  where  payable,  ii,  48;  iii,  10,  n. 

apportionment  of,  ii,  43,  n.,  124. 

extinguishment  of,  ii,  48. 

limitation  of  right  to  recover  arrears,  ii, 
266,  n. 

remedy  for,  iii,  6,  206.  231 ;  iv,  441. 

action  of  debt  for,  iii,  281. 

to  be  paid  by  sheriff,  iii,  417. 
Repair  of  way,  ii.  86,  n. 

of  leasehold  premises,  ii.  144,  n. 
Repleader,  when  it  will  be  awarded,  iii,  895. 
Replevin,  iii,  18,  170. 

how  made,  iii,  147. 

action  of,  when  may  be  brought,  iii,  146^ 

proceedings  in.  iii,  149. 

execution  in.  iii,  418. 

bond,  iii,  147. 
Replication,  iii,  809. 

in  equity,  iii,  44^. 

in  crimmal  cases,  iv,  839. 
Reports  of  adjudged  cases,  i,  71. 

by  master,  iii,  458. 
Representation  not  delegation,  i,  159. 

in  descent  of  the  crown,  t  104.  201. 

in  descent  of  real  property,  ii,  216,  219. 

of  facts,  distinguished  from  warranty,  ii,. 
460,  n. 

in  distribution,  ii,  517. 
Reprieves,  iv,  894. 
Reprisals  on  forei^ers,  i,  258. 

of  goods,  Ac. ,  ill,  4. 
Republication,  of  wills,  ii,  502. 
Repugnant  conditions,  ii,  156. 
Reputation,  protection  of,  i,  184;  iii,  128. 
Requests,  court  of,  i,  880;  iii,  51,  81. 
Rere  flefs,  ii,  57. 

Rescous,  what  and  how  remedied,  iii,  14A. 
Rescripts  of  the  emperor,  i,  58. 
Rescue,  when  it  may  be  made,  iii,  12,  170; 

iv,  125,  181. 
Reservations,  ii,  299. 

Residence  of  spiritual  persons,  i,  890, 898. 
Resignation,  i,  882,  898. 

lenity  of  engagements  to  resign  a  living. 

Resistance*  right  of.  i,  251 ;  iv,  436,  440. 

must  not  exceed  bounds  of  mere  defenoe 

and  protection,  iii,  4  and  n. 
Respite  of  jury,  iii,  854. 
Respondentia,  ii,  458,  461. 
Respondeat  ouster,  Judgment  of,  iii,  808^ 

896;  iv,  888. 
Restitution  of  temporalities,  i,  880;  iv,«31. 

in  blood,  &c.,  iv,  402. 

of  conjugal  rights,  iii,  94. 

of  stolen  goods,  iv,  862. 

writ  of,  iv,  188. 868. 
Restoration  of  1660,  i,  210;  iv,  488. 
Restraining  statute,  i,  87:  ii,  820;  iv,  482. 
Resulting  use,  on  a  conveyance,  ii,  296,  n, 

885;  iv,  480. 
Retainder  of  debU,  ii,  511;  iii,  la 

executor  of  his  own  wrong  cannot 
iii,  19. 

of  servant,  iii,  142. 
Retaliation,  law  of,  iv,  12. 
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Betono  babesdo.  ple^  de,  iii,  147. 

writ  de,  ill.  150,  418. 
Retraxit,  iii,  896,  895. 
RetroflpectiTe  legislation*  1, 46,  n. 
Return  days,  iii.  275. 

false  or  double,  i.  180;  iii,  111,  878. 

irreplevisable,  writ  of,  iii,  150. 

of  writs,  iii,  278,  275. 
Revealed  law  of  Qod,  i,  42. 
Revenue,  extraordinary,  i,  807. 

ordinary,  i,  281. 

Jurisdiction  of  excliequer,  iii,  433. 

causes,  trial  of,  iv,  2b  1. 

officers,  assaults  on.  iv,  155  and  n. 
Reversal  of  judgment,  iii,  411;  iv,  890. 

of  outlawry.  Si,  284;  iv,  820,  368. 
Reversion,  ii,  111,  175. 

incidents  to,  fealty  and  rent,  ii,  175. 

merger,  ii,  177. 
Reverter,  formedon  in,  iii,  193. 
Review,  commission  of,  iii,  07. 

court  of,  iii,  428,  n. 

bill  of,  iii,  454. 
Reviling  church  ordinances,  iv,  50. 
Revivor  in  equity,  iii,  448. 
Revocation  or  uses,  ii,  885,  889. 

of  wilU,  U,  876,  508. 
Revolution  of  1688,  i,  811;  iv,  440. 
Reward,  taking  of,  to  help  to  stolen  goods, 
iv,  188, 

for  apprehending  oifenders,  iv,  894,  896. 

for  diKovering  accomplices,  iv,  881. 
Rhuddland,  statute  of,  i,  94. 
Ridings,  i,  117. 

Right,  nature  and  varieties  of,  11,  8,  n.,  16, 
n.,197. 

of  propertv  and  possession,  ii,  196. 

release  ana  extinguishment  of,  ii,  886. 

of  advowson,  writ  of,  iii,  848,  260. 

close,  writ  of,  ii,  99;  iU,  84,  195. 

where  there  is  a  legal,  there  is  also  a  legal 
remedy,  iii,  88. 

writ  of,  m,  198. 

when  must  formerly  have  been  brought, 
Iii,  190. 

in  what  court  proceedings  upon,  ill,  196. 

patent,  writ  of,  iii,  141. 

of  dower,  writ  of,  iii,  188. 

of  ward,  writ  of,  iii,  141. 

petition  of,  iii,  866. 
Bights  of  persons  and  rights  of  thinn,  ili,8. 

of  persons,  absolute  and  relative, 111,  119. 

anavrrongs,  i,  188;  iii,  8. 

absolute,  i,  188-185. 

natural,  i,  188,  n. 

lMra],i,  188,  n. 

bffl  of,  i,  188, 148,  n;  iv,  440. 

how  secured,  i,  141. 

persona],  i,  129. 

petition  of,  i,  128;  iv,  487. 

political,  1, 189-145. 

relative,  i,  146. 

to  property,  i,  188. 
Riot,  iv,  185, 148,  146. 

act,  iv,  148,  148,  440. 
Riotous  assemblies  felonious,  fv,  148. 
Blver,  title  to  land  left  by,  ii,  86t 
Rivers,  annoyances  in,  iv,  167,  n. 

banks,  destroying  of,  iv,  144. 


Rivers,  sluices  on,  destroying,  Iv,  144. 

thefts  on  navigable,  iv,  289. 

nuisances  to  navigation,  iii,  6,  n. 
Roads,  ii,  86,  n.,  86,  n. 

(See  "Highway.") 
Robbery,  iv,  848, 844.  n. 

(See  "Larceny.*') 

there  must  be  a  taking,  iv,  848. 

not  material  when  taken,  ib. 

must  be  a  force  or  putting  in  fear,  ib. 

punishment,  iv,  245  and  n. 

assaulting  with  intent  to  rob,  ib. 
Roguery,  incorrigible,  iv,  169,  n. 
Rogues,  iv,  169. 

(See  "Vagrants.") 
Rolls,  master  of,  iii,  451. 
Roman  law.* 

(See  "Civil  Law.") 

division  of  money  and  interest,  11,  468. 
Roman  Catholics,  disabilities  of,  ii,  867, 
893;  iv,  56. 

relief  from  disabilides,  i,  868  n;  ii,  857,  n. 

schools  of,  i,  451. 

members  of  parliament,  i,  168,  n. 

rights  and' protection  of,  iv,  58. 

patrons,  rights  of  universities  to  benefices 
belonging  to,  iii,  851. 

guardians,  i,  468.  n. 
lV>me,  appeals  to,  in  ecclesiastical  cases,  Iii, 

66. 
Romney  marsh,  laws  of,  iii,  74. 
Roots,  destroying,  iv,  846. 

stealing,  iv,  888. 
Rope  dancers,  Iv,  168. 
RouU,  iv,  146. 
Royal  assent  to  bills,  i,  188L 

authority,  1,  850. 

dignity,  i,  841. 

family,  i,  818,  884. 

marriages,  i.  885;  iv,  117. 

fish,  1,888,  890;  ii,  408. 

forests,  i,  889. 

income,  1,  888,  884. 

liabUity,  i,  848. 

mines^  i,  895. 

perfection,  i,  846. 

perpetuity,  i,  849. 

prerogative,  i,  887. 

revenue,  i,  881. 

sovereignty,  i,  841. 

ubiqui^,  i,  867. 
Rule  in  Shell/s  Case,  11,  ITS,  n.,  848. 

of  court,  ill,  804. 
Rural  dean,  i,  888. 

deaneiT,  1,  111. 
Rider  to  a  bill,  1,188. 


Sabbath  breaking,  iv,  68. 
Sacrament,  reviling  of.  iv,  60. 
Sacramentum  decinonis,  iii,  848. 
Safe  conducto,  i,  859,  860;  iv,  66. 
Saint  Martin  le  grand,  court  of,  iii,  80. 
Saladine  tenth,!,  809. 
Sale  of  chattels,  ii,  9, 446. 

after  execution,  ii,  447. 

of  distress,  iii,  14. 

what  contracts  of  to  be  in  writing,  11,  448. 
effect  of  part  execution,  lb. 
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Me  of  chattels,  of  earnest,  11,  447. 
deUveiy,  ii.  448,  449. 

when  property  passes,  ii,  443. 

when  right  of  possession  passes,  11,  i4d. 

stoppaffe  In  transitu,  lb. 

of  gooos.  to  be  manufactured,  ib. 

bilTof  lading,  lb. 

▼endor's  lien,  ib. 
of  horses,  11,  450. 

of  stolen  goods,  ii,  449. 

warranty  of  title,  il»  451. 
of  quality,  ib. 
Salt  duty,  1,  822. 
SalYace,  i,  298;  U,  458,  460. 
Sanction  of  laws,  i,  56. 
Sanctuary,  Iv,  832,  865,  486. 
Sark,  Isle  of,  1,  107. 
Satisdatio,  Hi,  291. 
Satisfaction,  entry  on  record,  ill,  421 ;  It, 

428. 
Saxon  laws,  1,  64;  iv,  410,  412. 
;3calo  of  crimes  and  punishments,  iv,  18. 
iScandal  and  Impertinence  in  pleading,  ill, 

442. 
Scandalum  magnatum,  i,  402;  ill,  128. 
Schire-men,  1,  898. 
Schoolmaster,  i,  458;  iv,  54. 
Sciences,  auxiliary  to  study  of  the  law,l,8d. 
Sdre  facias  to  repeal  patents,  111,47,260,861. 

against  bail,  iii,  416. 

in  detinue,  iii,  418. 

to  remove  usurper's  clerk,  ill,  248w 

to  revive  judgment,  iU,  421. 
Scold,  common,  iv,  169. 
Scot  or  assessment,  iii,  74. 
Scotch  peers,  election  of,  i,  169;  Iv;  117. 

privileges  of,  i,  97,  99,  165,  401,  n. 
Scotland,  i,  95-98. 

arrest  of  offenders  in,  iv,  292. 

offences  committed  in,  iv,  804. 
Scripture,  scoffing  at,  iv,  59. 
Scutage,  i,  810;  ii.  74. 
Se  defendendo,  homicide,  1,  180;  iii»  8;  It, 

182. 
Sea,  title  to  land  left  l^,  11,  261. 

righU  of  fishing,  ii,  39.  40. 

banks,  destroying,  Iv,  144. 

marks,  1,  264. 
destroying,  1.  294. 
Seal,  great  and  privy,  ii,  846,  847;  ill,  40. 

counterfeiting  the  king's,  iv,  88,  89. 

of  a  corporation,  i,  475. 
Sealing  of  a  deed,  ii,  805. 
Seamen,  1,  420. 

Impressment  of,  ib. 

wages  of,  iii,  107. 

counterfeiting  will  or  powen  of.  It,  S48. 

personation  of,  iv,  249. 
Second  deliverance,  writ  of,  ill,  100. 
Sarcharse,  writ  of,  Hi,  289. 
Secretariea  of  state,  i.  888. 
SecU,  Hi,  295,  844. 

ad  molendinum,  ill,  285. 
Secunda  snperoneratione.  111,  289. 
Security  of  person,  i,  129. 

for  good  behavior,  iv,  251,  250L 

for  the  peace,  iv,  251, 254. 

for  money,  iii,  489. 
(See  ''Bond,"  "Mortgage,"  "Stotate.") 
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Seduction,  action,  for,  i,  420,  n.,  Iii,  140,  a. 

public  offence  of,  iv,  64. 

of  women  and  children,  iv,  909,  212. 

of  soldiers  and  sulora,  iv,  102. 

of  artificers,  iv,  160. 
Seisin,  formerly  imi)ortant  in  descentSy  ii, 
208,209. 

in  deed,  ii,  909. 

livery  of,  U.  811. 

in  one's  demesne,  ii,  105. 

of  Incorporeal  hereditaments,  ii,  106. 

writof,  11,859;  111,412. 
Seisin,  of  heriots,  ill,  15. 
Selden,  conduct  of  Judges  upon  committal 

of,  ill,  184. 
Select!  Indices  of  the  Romans,  ill,  366. 
SelfHdefence,  excuse  for  breaches  of  peace, 
iii,  8. 

in  homicide,  1, 180;  iU,  8;  iv,  188. 
Self-murder,  iv,  189. 
Semi-plena  probatio,  ill,  870. 
Senatus  consulta,  1,  80,  80. 
Senatus  decreta,  i,  86. 
Separate  estate  of  wife,  11,  993,  n. 
Septennial  elections,  1,  189. 
Sequestration,  Hi,  417,  444,  445. 
Sergeant  at  law,  i,  24;  iU,  26,  98. 

premier,  iii,  28. 

at  arms,  iii.  444. 
Seigeantry,  ii,  73,  77,  81. 
Servants,  i,  423. 

batteiy  of,  IH,  142. 

characters  to,  iii,  195. 

fires  by  negligence  of,  1, 489;  Iv,  999. 

husbandry,  i,  495. 

liability  of,  i,  429. 

master  of,  when  answerable  for,  i,  430^ 
481 ;  Hi;  158. 
Servants,  menial,  1,  425. 

retainer  of,  ib. 

duties  of,  1,  827. 

embezzlement  bv,  iv,  28L 

larceny  by,  iv,  2iB0. 

of  ambassador,  1,  256. 
Service,  incidents  of,  1,  497. 
Services,  U,  41,  60. 

(See  'Tenure.") 

subtraction  of,  iii,  234. 

remedy  for,  111,  285. 
Sessions  of  gaol  delivery,  iv,  270. 

great,  of  Wales,  Hi,  77. 

of  parliament,  1,  186,  187. 

formerly  one  day,  1,  46,  n. 

of  oyer  and  terminer,  iv,  970. 

quarter,  iv,  971,  974. 
Set-off,  Hi.  804;  iv.  449. 

must  be  pleaded.  Hi,  804,  n. 

in  bankruptcy,  11,  487,  n. 
Settlement  of  the  crown,  1,  198,  916;  iv,  44a 

of  the  poor,  1,  869,  864 

marriage,  trustees  to  preserve  contingent 
remainders,  11,  171. 

protector  of,  H,  864,  n. 

of  personalty,  11,  398. 
Severalty,  estate  in,  11, 179. 
Severance  of  Joint  estate,  ii,  186. 
Severity  of  punishments,  impolicy  of,  iv,  10L 
Sewers,  commissioners  of,  lii,  78. 
Sextons,  1,  895l 
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Bheep,  Ac,  stealing,  and  killing  with  intent 

to  steal,  iT,  d89. 
Shelly's  Case,  rule  in,  ii,  172,  n.,  243. 
Bhopwav,  court  of,  iii,  79. 
Sheriff,  1, 117,  889;  !▼,  392,  418,  428. 

duration  of  office,  i,  842. 

duties  and  powers,  i,  848. 

how  chosen,  i,  889. 

officers  of,  i,  846. 

trial  before,  iii,  61,  n. 

official  misfeasance  or  nonfeasance,  iii,  168. 

obliged  to  take  baU,  iU,  289. 

responsible  if  bail  not  put  in  to  action,  iii, 
290. 

return  of  Jurors  by.  Hi,  858,  n. ;  It,  8S0. 

liability  for  escape  of  prisoner,  iii,  416. 

cannot  retake  prisoner  after  voluntary  es- 
cape, iii,  416. 

when  excused  for  negligence,  ib. 
SherilTs  court  in  London,  iii,  80. 
Sheriff's  toum,  ir,  278,  411,  424. 
Ship,  prize  and  ransom  of,  ii,  401,  402. 

bottomry  and  respondentia^  ii,  467-461* 

insurance,  ii,  468. 

in  distress,  plundering,  i,  298. 

money,  iv,  478. 

■eized  as  aprize,  remedy  for«  iy,  09. 

Slunderins;  in  distress,  it,  286. 
uming,  destroyinff,  &c.,  iy,  246. 

burning,  Sbc.,  king^s  ships,  iy,  108,  24S. 
Shipwrecks,  i,  291. 
Shire,  i,  116. 

Shooting  at  another,  iy,  207. 
Shop  books,  iii,  868. 
Shroud,  stealing  of,  iv,  286. 
Shrubs,  destroying,  iy,  246. 

stealing,  iv,  288. 
Si  fecerit  te  securum,  iii,  274. 
Siffn  manual,  ii,  847. 

forgery  of,  iy,  89,  93,  n. 
Signature  by  a  mark,  ii,  806,  877,  n. 

to  deed,  ii,  806. 
Signet,  privy,  ii,  847. 
Signiflcayit,  iii,  102. 
Similitude  of  handwriting,  iy,  868. 
Simony,  i,  889,  898;  ii,  278  et  ieq,;  iy,  62. 
Simple  contract,  ii,  466. 

(See  "Parol.") 
Sinecure,  i,  886. 
Single  combat,  iy,  846. 
Si  non  omnes,  writ  of,  ill,  60. 
Six  clerks,  iii,  448,  461. 
Skins,  exporting  of,  iii,  164. 
sunder,  iii,  128. 

when  actionable,  iii,  124. 

when  replication  of,  may  be  Justified,  lU, 
124,  n. 

truth  as  a  lustiflcation,  iii,  126. 

when  woras  privileged,  iii.  126. 

mitigation  of  damages  in,  iii,  126,  n. 
Slavery,  i,  418,  428. 

abohtion  of,  i,  428,  n.,  426,  n. 
Slaves,  1, 127  and  n.,  428-426;  ii,  402. 
Sluices  on  rivers,  destroying,  iv,  144. 
Small  debts,  courts  for,  iii,  81;  iv,  441. 
Small  debtor's  act,  iii,  488,  n. 
Small  tithes,  i,  88a 
Smells,  offensive,  iii,  217. 
Smoke  farthings,  i,  824. 


Smuggling,  1,  818;  iy,  165. 
Socage,  free  and  villein,  ii,  78  «<  ssg./  It, 
409. 

guardian  in,  i,  461. 
Society,  origin  and  nature  of,  i,  47;  ii,  8. 
Sodomy,  oiience  of,  iv,  216. 

soliciting  to  commit,  iv.  216. 

assault  to  commit,  iv,  217. 

sending  letters  charging  party  with,  iy^ 

Sodor  and  Man,  bishopric  of,  i,  106,  112. 
Sokeman,  ii,  100. 
Soldiers,  i,  178,  408. 

wandering,  iv,  164. 

quartering,  i«  414,  416. 
Solicitor,  iii,  26. 

general,  iii,  27. 
Son  assault  demesne,  iii,  120,  806. 
Sorcery,  iv,  60. 

South  Sea  Company,  misbehavior  of  officers 
of.  iv,  281,  n.,  284. 

fund,  i,  881. 
Sovereign  power,  where  lodged,  i,  51. 

in  America,  i,  52,  n. 
Sovereignty,  royal,  i,  242. 

not  liable  to  suits,  i,  248,  n. :  iii,  267,  n. 
Speaker  of  each  house  of  parliament,  i.  181. 
Speaking  with  prosecutor,  iv,  868. 
Special  bailiffs,  i,  845. 

bail,  iii,  287. 

statute,  i.  86. 

sessions,  iv,  272. 

verdict,  iii,  877;  iv,  806. 

warrant,  iv,  294. 

administrator,  ii,  606. 

imparlance,  ill.  306. 

property,  ii,  891. 
Special  case,  verdict  subject  to,  iii,  877. 

stating  for  the  opinion  of  the  court,  iii, 
877,  n. 
Special  Jury,  when  had,  iii,  867. 

how  struck,  ib. 

certificate  that  cause  required,  iii,  867,  n. 
Special  plea,  iii,  806. 
Specialty,  ii,  466;  iu,  166. 
Specific  performance  of  contract,  iii,  488. 

of  agreement  to  arbitrate,  iii,  17,  n. 
Spiriting  away  persons,  iv,  219. 
Spiritual  corporations,  i,  470. 

courts,  I,  61;  iii,  61. 

lords,  i,  166, 157. 

persons,  i,  876. 
Spoliation,  remedy  for,  iii,  90. 
Sporting,  restrictions  upon,  ii,  418. 
Springing  uses,  ii,  884. 
Squibs,  nuisance  by,  iv,  168. 
Stabbing,  iv,  198. 

Stage  plays,  when  a  nuisance,  iy,  167. 
Stamp  duties,  i,  828;  Ui,  82a 

on  deed,  <&c.,ii,  297. 

on  bill  of  exchange,  ii,  469. 

forgery  of.  iv,  249. 

when  material  in  forgery,  Ac,  iy,  247, 

Standard  of  coin,  i,  27a 
of  weights  and  measures,  i,  274,  275;  It» 
276. 
Standing  armies,  i,  418,  414. 
Stannary  courts,  iii,  80. 
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Staple  commoditlefl,  i,  815. 

BUr  chamber,  court  of,  i,  880;  !ii,  445;  Iy, 

966,  810.  420, 488,  487. 
Stare  decisia.  i,  70. 

State,  soTereign,  not  suable  except  by  con- 
sent, i,  248,  n. 

statutes  of  limitations  do  not  run  against, 
i,  247,  n. 
Btoted  damages,  ill,  485. 
Statute,  i,  85. 

equity  of,  i,  62,  n. 

how  passed,  1, 181. 

ffuardian  by,  i,  463. 

labor,  i,  58,  858. 

law,  i,  85. 

private,  ii,  844.  ' 

when  to  take  effect,  i,  46. 

when  applicable  to  copyhold,  li,  118. 

of  distributions,  ii,  516. 

de  religiosis,  ii,  270. 

of  frauds.    (See  "  Frauds,  Statute  of  ") 

merchant,  ii,  160;  iv,  426, 481. 

staple,  ib. 
Statutes,  rules  for  construction  of,  1,  87-01. 

division  of,  i,  85,  86. 

how  enrolled,  i,  182,  n. 

how  stated,  i,  85,  n. 

of  mortmain,  i,  108,  n.,470'. 

promulgation  of,  i,  45,  185,  n. 

in  pari  materia,  i,  60,  n. 

preambles  of,  i,  60,  n. 

penal,  how  construed,  i,  86. 
Staundforde,  i,  72. 
Stealing  an  heiress,  iv,  209  and  n. 

(See  "Larceny.") 
Step-children,  i,  449,  n. 
Sterling,  i,  278. 
Stowaid,  i,  427. 

lord  high,  his  court,  Ui,  87;  iv,  260,  261, 
268. 

of  the  household,  his  court,  ill,  76;  iv,  276. 

of  the  uniyersity,  his  court,  W,  277. 

stipend,  curate^  remedy  for  non-payment 
of,  ii,  90  and  n. 
Stipulatio,  iii,  291. 

Stipulation  in  admiralty  court,  ill,  108. 
Stirpes,  claim  per,  ii,  217,  517. 
Stocks,  punishment  of,  iv,  877. 
Stolen  goods,  receiyinff,  &c,,  iv,  182,  288. 

taking  reward  to  help  to,  iy,  181. 

sale  01,  ii,  449 
Stolen  marriages,  iy,  209. 
Stoppage  in  transitu,  ii,  488,  n:  iii,  805. 
Stores,  embezzling  the  king's,  iy,  101. 

receiving  stolen,  iv,  183. 
Stranger,  when  his  goods  or  chattels  may 

be  distrained,  iii,  8. 
Stream  of  water,  property  in,  ii,  18,  n.,  266, 

n.,  402. 
Striking  in  the  king's  palace  or  courte,  iv, 

125,  276. 
Study  of  the  law,  to  whom  essential,  1,6-16. 

discouragementa  of,  i,  81. 

uses  of,  r  6. 

in  the  universities,  i,  16,  26-87. 

mode  of  commencing,  i,  81. 

should  be  combined  with  other  studies,  i, 
27,88. 

formerly  restrained  in  London,  i,  24. 
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Study  of  the  law,  neglected  in  the  usiyeni* 

ties,  i,  4. 
Style,  new  and  old,  ii,  140,  n. 
Subinfeudations,  statute  against,  ii,  91,  lOA. 
Subjection,  civil  excuse  from  crime  by,  iv, 

28. 
Submission  te  arbitration,  iii,  16. 
Subordination  of  perjury,  iv,  187. 
Subpona  ad  testificandum,  writ  of,  ill,  869. 

duces  tecum,  iii,  882. 

in  equi^,  iii,  442,  448. 

writ  of,  by  whom  devised,  iii,  51. 

opposition  to,  in  parliament,  iii,  52. 
Subscriptions  unlawful,  iv,  117. 
Subsequent,  condition,  ii,  154. 

evidence,  iii,  403,  454. 
Subsidies,  ecclesiastical,  i,  812. 

Uy,  1.808,  811;  iv,  428. 

on  exports  and  Importo,  i,  816. 
Subtraction  of  fealty,  suit  of  court  and  rent 
iii,  230. 

remedy  for,  by  distress,  iii,  281. 

of  conjugal  righta,  iii,  94 

of  legacies,  iii,  98. 

of  uSies,  iii,  88,  102. 
Succession  to  the  crown,  hlstoiy  of,  i,  197; 
iv,  440. 

title  to  personalty  by,  ii,  480. 
Sufferance,  estate  at,  ii,  150. 
Suffrage,  who  entitled  to,  i.  172,  n. 
Suggestion  for  prohibition,  iii,  llfl^ 

prosecution  by,  iv,  809.  • 
Suicide,  iv,  189. 

abetting,  is  murder,  when,  iv,  189,  n.,200. 

forfeiture  of  goods  on,  ii,  409. 

suit  at  law,  iii,  116. 
Suit,  general  and  orderly  parts  of,  iii,  272. 

when  abated  by  death  of  party,  iii,  801, 
899,  n. 

in  equity,  iii,  442. 

of  court,  how  compelled,  iii^  881. 

of  witnesses,  iii,  295. 
Summary  convictions,  iv,  280  et  $eq, 
Summoners,  iii,  279. 
Summons,  iii,  279. 

to  parliament,  i,  149,  150. 

before  conviction,  iv,  281. 
Sumptuary  laws,  i,  126;  iv,  170. 
Sunday,  no  Judicial  day,  iii,  278, 290. 

rule  when  paper  falls  due  upon,  ii,  469,  n. 

business  and  entertainmenta  on,  iv,  64. 
Sabbath  breaking  generally,  iv,  68. 
Supersedeas,  wnt  of,  i,  858. 
SuperBtitious  uses,  ii.  272;  iii,  410. 
Supplemental  bill,  iii.  448. 
Suppletory  oath,  iii,  870. 
Supplicavit,  iv,  258. 
Supplies,  i,  806,  818. 
Support  of  land,  right  to,  ii,  86,  n. 
Support  of  children  by  parente,  i,  447,  408. 

of  parents  by  children,  i,  458. 

of  the  poor,  i,  859. 
Supremacy,  oath  of,  i,  868  and  n. ;  iv,  115, 

420. 
Supreme  court  of  England,  iii,  80,  n. 
Supreme  magistrate,  T,  146. 

power,  i,  ^,  146. 
Surcharge  of  common,  iii,  887. 
Sur  disclaimer,  iii,  288,  n. 
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Bnrnoii,  lUbUity  of,  lor  aegUgenoOt  ^^»  Ui, 

Bur-rebutter,  iii.  810. 
Bur-rejoinder,  iii,  810l 
Surrender!,  ii,  83d. 

in  law,  ii,  926,  n. 

of  copyholds,  ii,  86(1. 
Surreyors  of  highways,  i,  857. 
BmriTorship,  ii,  188, 890;  Ui,  188.  164. 
SunMnaion  of  habeas  corpus,  i,  186. 

of  action  for  dvil  injury  in  case  of 
felony,  iii,  119. 
Bus.  per  col..  It,  408. 
Sussex,  marriage  of  duke  of,  i,  886,  n. 
Swans,  ii,  892;  it,  236. 
Swearing,  profane.  It,  60, 

the  peace,  ir,  856. 

of  witnesses,  iii,  871. 
Bweinmote,  court  of,  iii,  7SL 
Syngrapha,  ii,  896. 
Synods,  i,  279. 


Table  of  precedence,  i,  406,  n. 

of  consanguinity,  ii,  208-206. 
Taking  mortgages,  ii,  160,  n. 
Tail,  estate  in. 

(Bee  "Estates.") 
Taking,  felonious,  iy,  280,  282. 

unUwful,  iii,  145. 
Tale  or  count,  iii,  298. 
Tales,iii,  865;iT,  844. 
Talionis,  lex.  It,  12. 
Talliage,  i,  811 ;  It.  419,  426. 
Tariff,  i,  818. 
Taxation,  by  house  of  commons,  1,  169. 

principle  of  imposition  of,  i.  818. 

of  costs,  iii,  899. 
Taxes,  i,  189,  808. 

their  annual  amount,  i,  828;  It,  426,  489. 
Teacher  and  scholar,  i,  458  and  n. 
Technical  words  in  indictments,  iv,  806. 
Temporal  peers,  i,  157-159. 
Temporalities  of  bishops,  i,  282;  !▼,  421. 

their  restitution,  i,  880;  It,  421. 
Tenant,  to  the  pnecipe,  ii,  859,  861. 
(Bee  "Srtate.") 

in  capite,  ii,  60. 

paraTfdl,  ib. 

bound  to  giye  landlord  notice  of  eject* 
ment,  iii,  204. 

not  liable  for  accidental  lire,  ii,  281;  iii, 
228,  n. 

when  bound  to  rebuild,  ib. 

liable  to  pay  rent  after  lire,  ib. 

estopped  to  dispute  landlord's  title,  ii, 
144,  n. 

right  of,  to  demand  repairs,  ii,  144,  n. 

asingnment  by,  ib. 
Tenant-riffht  of  renewal,  ii,  101, 148L 
Tender  of  amends,  iii,  16. 

of  issue,  iii,  818. 

of  money,  i,  277;  iii,  808. 

plea  of,  m,  808. 

of  oaths,  i,  868;  It,  124. 
Tenement,  ii.  16,  69. 102. 
Tenemental  lands,  ii,  90,  98. 
Tenendum,  ii,  29& 
Tenths,  ecdesiastical,  i,  284;  It,  809. 


Tenths,  temporal,  i,  809;  !▼,  107. 
Tenure,  ancient  English,  il,  59  M  mq, 

lord  paramount  and  mesne  lord,  li,  59. 

tenant  paravail  and  tenant  in  capite,  ii«60. 

statute  quia  emptores,  ii,  91,  102. 

lay  tenure,  ii,  60. 

free  and  base  serrices,  11,  60,  61,  79. 

certain  and  uncertain  services,  ii,  61,  79. 

frank  tenement  and  villeinage,  ib. 

tenure  in  chivalry,  ii,  61. 

incidents  to  knight's  service,  ii,  68  s<  Sif. 

aids,  ii,  68.  86. 

reliefs,  ii.  65,  87. 

primer  seisin  or  first  fruits,  il,  66,  87. 

wardship,  ii,  67,  87. 

court  of  wards  and  liveries,  il,  69. 

knighthood,  ib. 

marriage  of  ward,  ii,  70,  88. 

fines  for  alienation,  ii,  71,  BH. 

attornment,  ii,  72. 

escheat,  ii,  72,  89. 

grand  serireanty,  comage,  li,  78, 74, 77,81. 

escuage,  li,  74. 

destruction  of  military  tenures,  ii,  76. 

frankalmoign,  ii,  77. 

modem  English  tenures,  li,  78  s<  sif. 

free  socage,  ii,  78. 

petit  sergeanty,  ii,  81. 

burgage,  li.  82. 

borough  English,  ii,  88. 

Eivelkind,  ii,  84. 
cidents  of  socage  tenures,  U,  86-88. 
vUleinage,  ii.  89.  92,  98. 
copyholds,  ii,  97,  9& 
manors,  ii,  90. 
ancient  demesne,  li,  98. 
spiritual,  or  franlcalmoign,  ii,  lOL 
by  divine  service,  ii.  102. 

Sroflts  of  military,  i,  287. 
isturbance  of.  iii,  242. 
Term  of  years,  ii,  148;  iv,  480. 

executory  bequest  of,  ii,  176,  n. 
Terms  of  court,  ori^n  of  the,  iii,  275. 
when  they  begin  and  end,  Ui,  277,  n. 
Terre  tenant,  ii,  91. 828. 
Test  act,  iv,  59,  489. 
Testament,  ii,  489,  499:  iv,  424,  480. 

(Bee  "  Will.") 
Testamentary  causes  in  county  courts.  III, 
95:  iv,  421. 
in  equity,  Ui.  487. 
in  ecclesiastical  courts.  Ui,  96,  487. 
Testamentary  guardian,  i,  462. 
Testatum  capias,  iU,  288. 
Teste  of  write,  i,  179;  Ui,  274. 
Testes,  trial  per.  Ui,  888. 
Thainland,  ii,  90. 
Thanet,  Isle  of,  i,  105. 
Theater,  copyright  in  plays,  Ac.,  U,  407,  n. 
Theft,  iv,  229.  286,  420. 

(See  "Larceny.") 
Theft-bote,  iv,  188,  368. 
TheUusson  act,  U,  175,  n. 
Theodosian  code,  1,  81. 
Things  real  and  personal,  U,  16,  884 

(See  "Property.") 
Threatening  letters,  iv,  187,  144. 
Threats  of  accusation,  to  extort  money,  ir, 
141 
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Threats  of  aocasatioii,  remedy  for,  111,  190. 

diirees  by,  i,  181. 
Timber,  ii,  84,  n. ,  281. 

stealing,  !▼,  288. 

destroying,  !▼,  247. 
Time,  dmsiOD  and  computation  of,  i,  468; 
ii,  140, 141,  n. 

the  maxim  nullum  tempus  oocurrit  regl, 
i,  247. 
Tippling,  iv.  64. 

Tithes,  I,  884,  888;  U.  24-82;  iii,  46,  88, 102, 
487. 

limitation  of  right  to,  ii,  266,  n. 

now  practically  at  an  end,  i,  888,  n. ;  ii, 
82.  n. 
Tithing,  i,  114;  iv.  411. 
Title  of  acU  of  parliament,  i,  188. 

to  the  crown,  i.  100. 

pretended,  selling  or  buTinff,  It,  186. 

warranty  of,  to  goods  sold,  ii,  461. 

to  things  real,  ii,  196. 

b^  possession,  ib.  ^ 

nglit  of  possession,  ii,  106. 

right  of  property,  ii,  197. 

complete,  ii,  199. 

by  occupancy  of  lands  left  by  sea  or  riyers, 
U.  261. 

under  statute  of  limitations,  ii,  266,  n. 

by  alienation,  ii,  287. 

b7  descent,  ii.  208. 

of  chattels  by  occupancy,  ii,  400. 

by  custom,  ii,  422. 

by  succession,  ii,  480. 

by  marriage,  ii,  488. 

by  gift,  grant  and  contract,  ii,  440. 

by  bankruptcy,  ii,  471. 

by  testament  and  administration,  ii,  489. 

regulated  by  law  of  domicil,  ii,  887,  n. 

by  Judgment,  ii,  486. 

of  honor,  descent  to  daughters,  ii,  216. 

courtesy  of,  ii,  126,  n. 
Toft,  ii.  19. 

Toleration,  iy,  62,  68,  44a 
Tolling  entry,  iii,  176. 
Tolt,  writ  of.  iii,  84, 196. 
Tongue,  cutting  out,  ordisabllng,iy,206,207. 
Tonnage,  i,  816;  ly,  487. 
Tonsura  clerical  is,  iy,  867. 
Tort,  action  of,  iii,  117. 
Torture,  iv,  825. 

Tourn  of  the  sheriff,  iy,  27B,  411,  424. 
Tout  temps  prist,  iii,  803. 
Town,  i,  115. 
Trade,  its  progress  in  England,  iy,  410-488. 

offensive,  iv,  167. 

unlawful  exercise  of,  iv,  159. 

offences  against,  iv,  151. 

owling,  iv,  154. 

smuggling,  ib. 

fraudulent  bankruptcy,  iy,  166L 

usury,  iv,  156. 

cheating,  iy,  157. 

assize  ox  bread,  Iv,  157. 

false  weights  and  measures,  llx 

false  pretences,  iv,  158. 

regrating  and  engrossing,  ib. 

monopolies,  iv,  158, 159. 

exercising  trade  without  apprentioeihip, 
iy,  160. 
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Trade,  seducing  artists,  ib. 

Trade,  restrictions  on  exerdse  of,  i,  487.. 

Trade  marks,  ii,  405,  n. 

Trader,  ii,  474.  488,  n. 

(See  "Bankruptcy.") 
Tradesmen,  i,  407. 

actions  against,  iii,  164. 
Training  to  arms,  Ac,,  iv,  104, 
Traitors,  iv,  75. 

(See  'Treason. "O 
Transitory  action,  iii.  294. 
Transportation,  i,  187;  iv,  871,  877,  4jOL 

returning  from,  iv,  182,  871, 
Traverse  of  indictment,  iv,  85U 

of  officer,  iii.  260. 

of  plea,  Ui,  812. 
Treason,  appeal  of,  Iv,  814, 

misprision  of.  iv,  120. 

petit,  IV.  75,  208. 

trials  in,  iv,  851,  440. 

compassing,  &a,  death  of  king,  iy,  76^ 

how  far  words  treasonable,  iv,  80. 

violating  king's  companion,  Ac,  iv,  81. 

levying  war,  ib. 

adhering  to  enemies,  iy,  82. 

counterfeiting  king's  seal,  iy,  88, 89. 

counterfeiting  king's  money,  iv,  84. 

slaying  chancellor  or  judges,  ib. 

treason  since  1  Mary,  c.  1,  iv,  87. 

for  securing  protestant  succession,  iy,  8^ 

punishment  of,  iv.  92,  98. 
Treasure  trove,  i,  295. 

concealment  of,  i,  297;  iv,  121. 
Treasurer,  lord  high,  iii,  44,  66. 

killing  of,  iv,  84. 
Treaties,  leagues  and  alliances,  i,  257. 
Trebucket,  iv,  109. 
Trees,  right  to  cut,  ii,  84»  n.,  281. 

destroying.  Ac,  iv,  247. 

stealing,  iv,  288. 
Tresayle,  iii,  186. 
Trespass,  signification  of,  iii,  208. 

what  constitutes,  iii,  2W. 

what  property  in  Umd  requisite  to  malir 
tain,  iii,  m 

when  lustiflable,  iii,  212. 

cured  by  right  of  entry  and  freehold,  Ui,. 
218. 

regulations  as  to  costs  in,  iii,  214, 401. 

yi  et  armis,  iii,  120, 209. 

mereed  in  felony,  when,  iv,  6. 

malicious,  offence  of,  iv,  247. 

abinitio,  iii,  15,151,  n..21& 
Trespass  on  the  case,  iii,  122,  ML 
Trial,  what  it  is,  iii,  829. 

seven  species  of,  iii,  880. 

by  record,  ib. 

by  inspection,  ill,  881. 

by  certificate,  when  allowed,  ill,  888. 

by  witnesses,  iii,886. 

notice  of,  iii,  856. 
countermand  of,  ib. 

locality,  iii,  888. 

in  criminal  cases,  iv,  842,  411« 

new,  iii.  887;  iv,  861,  488. 

by  ordeal,  iv,  342,  414,  425. 

by  battle,  iii,  105,  887,  846,  418,  481,  4Mi. 
Triennial  elections,  i,  188. 

parliaments,  i,  158. 
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TrinitT,  deniftl  of.  It,  M. 

Trinoda  neoeadtas.  i,  96S,  857;  ii,  101. 

Triors,  lords,  iv,  202.  268. 

Triors  of  Jurors,  iii,  208. 

TripUcftdo,  iii,  8ia 

TrithiBg.  i,  116. 

TriTwbial  days,  iii,  424. 

TroTer,  action  of,  lit.  152;  ir,  868. 

Truce  breakers,  iy,  68. 

consenrators  of.  It,  60. 
Tmsteesof  charities,  te.,  jarisdiction  of 

equity  in  regard  to,  iii,  427,  n. 
Trast8,ii,  827^109..  886. 

Jurisdiction  over,  iii«  481,  489. 

when  cognizable,  ib. 

of  lands,  must  be  manifested  by  writing; 
11,806,887. 

estates  of  trustees  and  cestui  que  trust  IL 
887. 

curtesy  of,  11,  127,  n.,  182,  n. 

merger  of,  ii,  887,  n. 
Tub-man  in  the  exchequer,  iii,  28. 
Tumultuous  petitioninj^.  i,  148;  It,  147. 
Turbary,  common  of,  ii,  84. 
Turnips,  stealing,  !▼,  288. 
Turnpikes,  destroying,  ir,  145w 
Tutor,  i,  806,  458,  460. 
Twelve  tables,  laws  of,  1,  80. 
Tyranny,  i,  126. 188. 

Ubiquity  of  the  king,  i,  270. 

Udal  right,  11,  45. 

Ultra  Tires,  i,  480. 

Umpire,  iii.  10. 

Unanimity  of  Jurors,  ill,  876;  {▼,  414. 

Uncertainty  of  legal  proceedings,  iii,  820. 

Uncore  prist,  iii,  808. 

Underlease,  iU,  176,  827. 

Under-sheriff,  1,  845. 

Underwood,  stealing,  !▼,  288. 

injuring.  Ac.,  iv,  247. 
Union  of  England  and  Scotland,  i,  06. 

of  Great  Britain  and  Ireland,  1,  00,  n. ; 
lY,  427,  440. 
Unitarians,  Iy,  50,  n. 
United  States  of  America. 

(See  ^'American  Stales.'^ 
Unities  of  Joint  estates,  ii,  180. 
UniYersity,  studY  of  law  in,  i,  16^  26-87. 

burgesses  of,  i,  174. 

courts  of,  1,  88;  iii,  88,  Iy,  277. 

nature  of,  i,  26,  87,  471. 

certificate  of  chancellor  of,  iii,  885. 

copyright  of«  11,  407. 

right  <?  to  benefices,  iii,  241. 
Unfiiown  persons,  larceny  from.  It,  286,800. 
Uses,  inYention  of,  11,  271. 

and  trusts,  ii,  187,  271,  827  s<  Jsg. ;  iii,  02. 

statute  of,  11,  882;  Iy,  480. 

springing,  shifting  and  resulting,  11,  884. 

what  not  executed  bY  statute  of,  ii,  885. 

continued  as  trusts,  ii,  886. 

estates  of  trustee  and  cestui  que  trust,  U, 
887. 

forms  of  oouYeyances,  ii,  887. 

resulting,  rebutted  by  patrol,  ii,  864,  n. 

deeds  to  lead,  declare  or  rcToke,  tt,  880, 


In  equity,  ii,  48L 


Usura  maritima,  11,  458. 
Usurpation  of  patronage,  iii,  242. 

remedy  for,  iii,  248. 

of  franchise  or  office,  iii,  202. 
Usury,  ii,  454  ^  tea.;  Iy,  110,  156. 
Ustts  fruetus,  ii,  827. 
Uttering  false  money,  Iy,  80,  90. 

forged  notes,  Iy,  248,  250. 

Vacancy  of  the  throne,  1, 212,  214. 
Vacantia  bona,  i,  206,  200. 
Vacant  possession,  iii,  202. 
Vacating  records,  Iy,  128. 
Vacations  of  court,  iii,  270. 

sittings  in,  iii,  278,  n. 
Vadium,  ii,  157. 
Vagabonds,  Iy,  100. 
Vagrants,  Iy,  170. 
harboring,  ib. 
in  criminal  cases,  Iy,  305. 
Valor  beneflciorum,  i,  285. 

msritagii,  U,  70,  88. 
Valuable  consideration,  ii,  207. 
ValYasors,  1,  408. 

Variance,  amendment  of,  iii,  893  n. 
Vassal,  ii,  45  et  ieq. 

(Bee  «  Feudal  System.") 
tiie  word,  11,  58,  n. 
Vendor's  lien,  ii,  158,  n. 
Venire  de  noYo,  when  awarded,  iii,  804. 
Venire  facias,  iU,  851,  857. 
teste  and  return  of,  iii,  858. 
when  it  issues  to  coroners  or  elisors,  iii, 
854. 
Ventre  inspiciendo,  writ  de,  i,  456. 
Ventre  sa  mere,  children  in,  i,  180;  ii,  160. 
Venue,  how  to  be  laid,  iii,  208;  Iy,  305. 
changing,  iii,  288,  384. 
in  criminal  cases,  Iy,  804. 
Verberation,  iii,  120. 
Venderors,  iii,  71,  72w 
Verdict,  Iy,  860,  457. 
false,  iii,  402;  Iy,  140. 
in  action,  indictment  on,  Iy,  802,  n. 
must  be  unanimous,  iii,  875. 
plaintiff  must  be  present  at  dellYery  of, 

111,876. 
priYy  Yerdict,  ib. 
public,  Ui,  877. 
special,  lb. 
formerly  icYersed  by  writ  of  attaint,  iii, 

ooo* 
what  omissions  aided  by,  iii,  804. 
Verge,  tenant  by,  ii,  148. 
Verge  of  the  court,  iii,  76;  Iy.  276. 
Verification,  iii,  818. 

Vert,  Yenison,  and  coYert,  injuiy  to,  iii,  71. 
Vesting  of  estates,  ii,  168,  174. 

of  legacies,  11, 518. 
Vesture  of  land,  ii,  84,  n. 
Vetitum  namium,  111, 14a 
Veto,  i,  184,  IL,  185,  n. 
Vicar,  i.  884;  U,  818  et  teq, 

(See"  Tithes. 'O 
Vicarages,  1,  887;  Iy,  428. 

Vice-aamiralty  court,  iii,  60. 

Vice-chancellors,  ill,  55,  n.,  426,  n. 

Vice- warden  of  the  stannaries,  court  of,  ill, 

80,  n. 

627 


680 


Gjeitebal  Index 


yidnflto.  Jury  de,  ili,  885. 
Vioontlel  writs,  iU,  d88. 
Vidames,  i,  408. 
View,  iU,  899,  SOa 

of  frankpledge,  It,  879. 
Viewers,  appointment  of  Jurors  for,  ill,  858. 
ViU,  i,  114. 
Yilleina,  ii,  98;  !▼,  480. 

enfranchlBement  of,  ii,  94. 

waato  of,  ii,  288. 
Villcnage,  U,  58,  61, 89,  98, 9a 
Villeinous  Judgment^  iv,  180. 
Vinculo  diYOrcia,  iii,  94. 
Vindicatory  part  of  a  law,  i,  56-^. 
Viner's  f ounaation,  i.  87. 
Violatin^the  queen,  Ac.,  i,  888, 888;  It,  81. 

forcible.    (Bee" Rape. ^ 
Violent  preeumption,  Iii,  871. 
Viscount,  i,  89a 
Visitor,  i,  480. 

of  ciyil  corporations,  i,  481. 

of  eleemosynary  corporations,  i,  488. 

of  lay  corporations,  1,  480. 

power  of,  i,  488. 
Virgin  Haiy,  a  ciTilian  and  canonist,  i, 

81. 
VisiUtion  books  of  heralds,  iii,  105. 
Visne,  iii,  294;  ir,  850. 
Vira  voce  examination  in  equity,  iii,  878. 
VlYum  yadium,  ii,  157. 
Void  and  Toidable,  ii,  291, 885,  482. 
Voir  dire,  iii,  832. 

Voluntary  conveyanoes,  wlien  fraudulent 
andyoid,ii.296. 

escape,  iii,  415;  iy,  180. 

jurisdiction,  iii,  68. 

manslaughter,  iy,  191. 

oaths,  iy.  187. 
Voucher,  iii,  800. 

in  recoyeiies,  ii,  857  Misq, 
Vulgaris  purgatio,  iy,  848. 


Wagering  policies,  ii,  459,  460. 
Wager  of  battle,  trial  by,  iii,  887;  iy,  846, 
418,  481,  484. 
abolished,  iii,  837,  n. 
history  and  mode  of,  iii,  887  M  §00, 
Wagerof  law,  iii,  342;  iy,  414,  424. 
manner  of,  iii,  848. 
when  not  allowed,  iU,  845. 
abolished,  Ui,  841,  n.,  847. 
Wagers,  when  illegal,  ii,  460;  iy.  178. 
Wages,  of  members  of  parliament,  i,  174. 

of  seryants,  i,  488. 
Waifs,  i,  296;  ii,  409. 
W(dnage,  iy,  879. 
Wales,  i,  98,  94. 
part  of  England,  i,  99. 
yenuein  cnminad  oases  in,  It,  801 
prince  of,  i,  94,  885. 
oompassing  and  imagining  his  death, 
iy,  7a 
princess  of,  1,  886. 

yiolation  of,  iy,  81. 
court  of  principality  of,  abolished,  iii, 
78,  n. 
Wandering  soldiers  and  mariners,  iy,  164. 
persons,  yagrants,  iy,  170,  n. 
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Wapentakes,  i,  116. 

War,  artides  of,  i,  415,  41 7. 

leyying  against  the  king,  iy,  81. 
War  and  peace,  right  of  making,  i,  857. 
Ward  by  constables,  ^sc,  i,  856;  ly,  292, 48$ 
Wards  and  liyeries,  court  of,  iii,  258. 
Wardship,  U,  58,  67, 87,  97. 

in  chiyalry,  iy,  418,  480,  421. 
Warlike  stores,  embosalement  of,  iy,  101. 
Warrant,  i,  187 

arrest  by,  iy,  890. 

arrest  without,  iy,  299,  29a 
Warrant  of  attorney,  iii,  897. 
Warrantia  chart®,  iii.  800. 
Warranty,  express  and  implied,  ii,  800;  iii, 
165. 

lineal  and  collateral,  ii,  801. 

present  effect  of,  ii,  802,  808,  n. 

on  exchange,  ii,  823. 
Warranty  of  goods,  ii,  451  and  n. 

on  exchange  of  goods,  ii,  446,  n. 
Warren,  ii,Tl7. 

robbery  of,  iy,  885. 

in  disguise,  iy,  144. 

beasts  and  fowls  of,  ii,  38. 
Waste,  ii,  185.  281  et  sea.;  iii,  228. 

yoluntary  or  permissfye,  ii,  281. 

by  tenant  in  tail,  ii,  115;  iii,  223. 

by  tenant  in  tail  after  possibility,  &c.,  ii, 
125. 

of  yilieins,  ii,  282. 

who  may  sue  for,  iii,  244 

inluoction  to  stay,  ii,  282,  n.,  iii,  227.  448. 

writ  of.  iii,  227. 

action  on  the  case  in  nature  of,  ill,  229,  n. 

estates  without  impeachment  of,  ii,  122,n. 

by  stranger,  tenant  may  be  held  liable  for, 
iU,  229,  n. 
Waste  lands,  11, 14.  90. 
Watch,  i,  856;  iy,  292,  426. 
Water,  how  described,  ii,  18. 

W property  in,  ii,  18,  266,  n.,  409. 
ater  course,  ii,  86,  n.,  266,  n. 

alluyion,  Ac.,  upon,  ii,  261,  n. 

offences  as  to,  iy,  167. 

abatement  of  nuisances  in,  iii,  5,  n. 
Watermen  oyerloading  their  boats,  iy,  19lL 

i)lying  on  Sunday,  iy,  64. 
Water  ordeal,  iy,  342. 

Way,  right  of,  by  grant,  prescription,  and 
necessity,  ii,  35. 

remedy,  when  out  of  repair,  ii,  86  and  n. 

obstruction  of  a  nuisance,  iii,  218. 

action  for  obstruction,  ill,  241. 
Ways  and  means,  committee  of,  i.  807. 
Weights  and  measures,  i,  874-277;  iy,  875, 

278,424. 

false,  iy,  159. 
Wells,  property  in.  ii,  5. 
Welsh  mortgage,  if,  157,  n. 
Weregild,  iy,  188,  813,  4ia 
West  Saxon  lage,  i,  65;  iy,  4ia 
Whales,  royal  fish,  i,  823. 
MTharfs,  i,  264. 

Whipping,  punishment  of,  iy,  878,  877. 
White  rent,  ti,  48. 
Widow's  chamber,  ii,  518. 

quarantine,  ii,  185. 
Wife,  i,  483. 
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"Wife*  wlien  ihe  may  be  taken  in  ezaea- 
tion,  iii,  418,  n. 

battery  of.  iii,  140. 

(See  *'  Husband  and  Wif e.'O 
Wight.  Isle  of,  1, 105. 
WiEi  Beasts  (See  "  Animals.**) 
Will,  defect  of,  excuse  for  crime,  ir,  90. 

▼icious.  It,  81. 

estate  at,  ii,  146. 

(See  "Estate.'^ 
Wills,  origin  of,  ii,  10,  12,  878,  489  M  $eq.; 
lY.  424,  480. 

Jurisdiction  over,  ii,  491. 

probate  of,  ii.  494. 507;  iii,  96. 

who  may  make,  ii,  490  et  ssg.,  602^ 

definition  of,  ii,  499. 

codicU.  ii,  600. 

Terbal  or  nuncupative,  ii,  600,  614. 

how  avoided,  ii,  602. 

anofflcious,  ib. 

appointment  of  executor,  ii,  606. 

Jurisdiction  over,  ill,  95. 

administration  cum  testamento  annexo, 
ii,  508. 

of  chattels,  regulated  by  domlcil,   ii, 
887.  n. 

payment,  Ac,  of  legacies,  ii,  612,  518. 

<lonatio  mortis  causa,  ii,  514. 

light  of  executor  to  residue,  ii,  514 

alienation  by  devise,  history  of,  ii,  878. 

eostomary  power  of  devising,  U,  867, 87I9 
n.,  878. 

devise  of  use,  ii,  875. 

devises  to  charity,  Ssc,  ib. 

signature  and  attestation  of.  ii,  876,  501« 

revocation  of,  ii,  876.  879,  502. 

gifts  to  witnesses,  ii.  877. 

fraudulent  devises,  ii,  378. 

land  purchased  after  will  made,  ii,  879,  n. 

lapse  of  gifts,  ii,  879.  n..  518. 

what  words  pass  a  fee,  ii,  108, 120,  n. 

heir  looms  not  devisable  apart  from  free- 
hold, ii.  429. 

rules  of  construction,  ii.  879. 
(See  "Deed.") 

implication  of  cross  remainders  in,  ii,  881. 

fraudulently  obtained,  ii.  481. 

forgery  of,  iv,  249,  250. 
'Winchester  measure,  i,  274. 
Window  duties,  i,  825.  826. 
Windows,  ancient,  ii.  402. 
Wine,  adulteration  of,  iv,  162. 

liconoes,  i,  288. 
Witchcraft,  iv.  60.  486. 
Withdrawing  from  allegiance,  i,  869,  870, 
n. ;  iv,  OT, 

record,  iii,  857. 
Withernam,  iii.  129, 146,  418. 
*Witne88  to  deed,  ii,  807. 

to  will,  ii.  878.  501. 

trial  by.  iii,  886. 

may  be  compelled  to  attend  before  arbi- 
trator, iii.  16.  n. 

oath  of.  iii.  871. 

privilege  of,  from  arrest,  iii,  289,  n. 

what  persons  admissible  as.  iii,  819. 

how  attendance  of.  compelled,  iii,  869. 

two  always  required  by  civil  law,  iU,  870; 
iv.  850. 


Witness  to  deed,  advantagea  of  open  ex* 
amination,  ii.  878. 

examination  when  abroad  or  unable  to 
attend,  iii,  888,  n. 

for  prisoners,  iv.  859.  441. 

their  expenses,  iv,  862. 

two,  when  necessary,  iii,  870;  iv,  850. 

recognizance  to  give  evidence  by,  iv,  296. 
Wittena-gemote,  i,  148;  iii,  87;  iv,  412. 
Women,  appeals  by.  iv,  424. 

and  chiloren,  stealing  or  seduction  of.  It, 
209. 

when  guilty  of  clergyable  oifenoei,iv,  869. 

iuryof,  iii.  862;iv.  895. 
Wood,  stealing,  iv,  233. 

burning,  damaging,  Ac,  iv,  246. 
Woodmote,  court  of,  iii,  71. 
Wool,  &c.,  transporting,  iv,  154^  42& 
Words,  action  for.  iii,  iSiB. 

costs  in  action  for,  iii,  400. 

treasonable,  iv,  79. 

of  statutes  must  prevail,  i,  81,  88. 
Work  house,  iv,  871. 
Wounding,  iii,  121;  iv.  206,  216. 
Wreck,  i.  291,  293;  ii,  14,  409. 

W plundering,  iv,  239,  804. 
rit,  iii,  278. 

close  and  patent,  ii,  846. 
of  election  to  parliament,  1, 177. 
of  peerage,  i.  400. 

of  error,  how  differs  from  appeal,  ill,  56. 
when  it  lies  coram  nobis  or  vobis,  iii, 

406.  n. 
from  and  to  what  courts  it  lies,  iii,  411. 
of  inquiry,  iii,  897. 
of  protection,  iii,  289. 
of  summons,  personal  actions  now  com- 
menced by.  iii,  287,  n. 
form,  teste  and  service  of,  ib. 
original,  issued  out  of  chancery,  ill,  48. 
forms  of,  iii,  51,  188,  273;  iv,  427. 
Writing,  treason  by.  iv,  80. 

stealing  of  writings,  iv,  284. 
Written    instrument,    contents    of,    how 

proved,  iii.  86& 
Wrongs,  i,  122. 
how  remedied,  iii,  116. 
dassiflcation  of,  as  public  and  private,ili,2. 
private,  termed  civil  injuries,  lb. 
public,  called  crimes  and  misdemeanois. 

iv,l. 
how  private  wrongs  redressed,  ill,  2. 
three  several  apecles  of  private  wrongs, 
iU,8.  ^^ 


Tear,  ii,  140. 

Tear  and  day.  i.  292.  297,  298;  iii,  178. 

in  appeals  of  death,  iv,  316,  885. 

in  murder,  iv.  197.  306. 
Tear,  day  and  waste,  ii,  252;  iv,  88& 
Year  books,  i,  72. 
Tears,  estate  for,  ii.  140. 

(See  "Bstate.") 
Teoman,  i,  406. 

of  the  guard,  i.  408. 
Tork,  custom  of.  on  intestacy,  H.  517. 

archbishop  of,  claimed  preoeoenoe  ovef 
Canterbury,  I.  404,  n. 
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